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VOLUME  III. 


Habt  v.  Jackson. 

(Supreme  Court  of  Georgia.    February  8,  1887.) 

N«W  TrIAI^— NbWLY-DiSCOVERED  EviDB90B--CnirDLATIVI. 

In  an  action  to  recover  the  price  of  a  mule  sold  by  the  plaintiff  to  the  defendant, 
where  the  defendant  pleads  that  he  had  returned  the  mule  to  the  plaintiff,  in  sat- 
isfaction of  the  plaintiff's  claim,  and  so  testifles,  testimony  of  other  witnesses  to 
the  effect  that  the  plaintiff  had  offered  to  sell  them  the  mule  in  question,  thooffh 
newly  discoyered,  is  only  curoalative  in  its  nature,  and  is  not  sufficient  ground  for 
a  new  trial. 

Action  to  recover  the  price  of  a  mule  sold  by  plaintifiF  to  defendant.  Judg- 
ment for  plaintiff,  from  which  defendant  appeals. 

B.  B.  Hinton  and  B,  F,  Lyon,  for  plaintiff  in  error.  Butt  &  Lumpkin 
and  N.  C.  McCrary,  {by  brief,)  contra. 

Bi«ANDFORi>,  J.  Jackson  sued  Hart  for  the  value  of  a  mule  which  he  al- 
leged he  had  sold  him.  Hart  pleaded  that  the  mule  had  been  returned  to 
Jackson,  and  that  the  trade  had  been  canceled.  A  verdict  was  had  for  Jack- 
son. Hart  moved  for  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  law,  and  without  evidence  to  support  it,  and  upon  the  further  ground 
of  the  newly-discovered  evidence  of  W.  J.  Boss  and  £.  J.  Stokes,  who  made 
their  affidavit  that  in  February,  1883,  Jackson  had  offered  to  sell  them  the 
mule.  The  testimony  of  Hart,  upon  the  trial  of  the  case,  was  that  he  had 
returned  the  mule  to  Jackson,  in  satisfaction  of  Jackson's  claim.  Jackson 
denied  this,  and  testified  that  he  agreed  with  Hart  to  take  back  one  mule,  (he 
had  sold  him  two,)  and  that  Hart  might  return  the  other  mule  to  his  father, 
and,  in  case  the  mule  got  well,  he  would  take  him  back.  Hart  was  to  pay  all 
the  expenses  of  curing  the  mule.  The  evidence  further  showed  that  Hart 
had  returned  the  mule  to  H.  J.  Jackson,  the  father  of  the  plaintiff,  and  the 
mule  had  died.  The  court  refused  the  motion  for  new  trial,  and  this  is  ex- 
cepted to,  and  error  assigned  to  this  court. 

There  was  sufllcient  evidence  to  have  authorized  a  verdict  for  the  plaintiff. 
The  newly-discovered  evidence  was  cumulative,  because  Hart  had  already 
testified  to  the  facts  sought  to  be  proven  by  Ross  and  Stokes;  and  it  is  well 
settled  by  this  court  that  a  new  trial  will  not  be  granted  for  newly-discovered 
evidence  which  is  merely  cumulative.  So  we  think  that  the  court  committed 
no  error  in  refusing  to  grant  a  new  trial,  and  judgment  is  affirmed. 
v.3s.£.no.l — 1 
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Pascal  9.  State. 

(Supreme  Ocmrt  of  Georgia.    February  26,  1887.) 

HOMICIDB— iNBTEUCriON—HABMLEaB  EkBOR. 

On  a  trial  for  homicide,  although  the  court  may  have  instructed  the  jury  in  such 
terms  as  to  withdraw  from  their  consideration  the  question  whether  a  confession 
was  voluntarily  made,  the  supreme  court  of  Georgia  will  not  reverse  where  a  ver- 
dict of  guilty  was  called  for  by  the  whole  evidence. 

Appeal  from  superior  conrt,  Ware  county. 

Indictment  for  murder. 

John  C.  Macdonald  and  Leon  A,  Wilson,  (by  ffan-ison  <fe  PeepleSf)  for 
plaintiff  in  error.  Clifford  Anderson,  Atty.  Gen.,  and  /.  /.  Carter,  Sol.  uen., 
(by  S.  W.  Hitch,)  for  the  State. 

Blandford,  J.  The  plaintiff  in  error  was  indicted  by  the  grand  jury  of  the 
county  of  Ware  for  the  offense  of  murder,  in  that  it  was  alleged  he  had  killed 
and  murdered  his  daughter,  Maria  Daley.  The  jury  found  him  guilty,  and 
recommended  imprisonment  in  the  penitentiary  for  life,  and  such  was  the 
judgment  of  the  court.  The  testimony  of  the  state  showed  that  on  the  fifth 
of  January,  1885,  Wade  Daley,  the  husband  of  the  deceased,  and  the  accused, 
had  a  conversation  in  which  the  accused  agreed  to  go  to  a  certain  mill  after 
his  daughter,  Daley* s  wife.  This  was  in  the  afternoon  of  that  day.  It 
fuither  showed  that  he  went  to  a  certain  church,  which  was  two  miles  off. 
There  he  saw  his  son,  and  requested  him  to  go  into  the  church,  and  tell  the 
deceased  to  come  out.  When  she  came  out,  he  took  her  by  the  sleeve,  and 
they  started  in  the  direction  of  his  house.  About  dark,  Daley,  the  husband, 
asked  him  where  the  deceased  was,  and  why  he  did  not  bring  her  home.  He 
replied  that  she  had  refused  to  come,  and  left  him;  that  he  left  her  about  the 
crossing,  down  about  the  Boxes,  (a  turpentine  orchard,  known  as  the 
'* Boxes.  **  ^  The  next  morning  the  accused  left  home.  The  next  time  he  was 
seen  was  m  the  city  of  Savannah;  and  while  there,  near  the  depot,  he  con- 
fessed to  Peter  Likely  that  he  had  killed  his  daughter;  and  that  he  went  to 
church  and  got  her,  and  on  his  way  home  she  made  him  mad,  and  the  devil 
got  possession  of  him ,  and  he  killed  her.  The  body  of  the  deceased  was  found, 
some  three  weeks  after  her  disappearance,  about  half  way  between  the  church 
and  the  house  of  the  accused.  Her  arm  was  broken,  her  head  was  crushed 
in,  and  had  been  crammed  into  the  hollow  of  the  log.  This  was  substantially 
the  evidence  in  the  case. 

The  accused  made  a  motion  for  new  trial  on  several  grounds,  which  was 
denied  by  the  court;  and  to  this  denial  he  took  exceptions,  and  error  is  as- 
signed thereon.  We  have  scrutinized  the  record  in  this  case  very  closely,  and 
are  satisfied  that  there  was  no  error  committed  by  the  court  in  its  charge  to 
the  jury  except  as  hereinafter  stated.  It  seems  to  us  a  full  and  fair  repre- 
sentation of  the  law,  giving  to  the  jury  the  full  theory  of  the  defense  of  the 
accused. 

The  main  assignment  of  error  contended  for  here  is  that  the  court  Instructed 
the  jury  that  the  law  requires  that  confessions  of  guilt  must  be  received  with 
great  caution,  to  the  extent  that,  under  our  law,  a  witness  will  not  be  al- 
lowed to  testify  concerning  confessions  in  the  presence  of  the  jury  at  all  until 
the  court  has  observed  that  caution  which  the  law  requires  to  be  observed  to 
see  whether  or  not  they  were  voluntarily  made,  and  whether  they  were  in- 
duced by  the  slightest  hope  of  benefit  or  the  remotest  fear  of  injury.  If  thej 
were  thus  induced,  they  could  never  go  to  the  jury  at  all.  When  that  cau- 
tion has  been  observed,  and  they  are  presented  to  the  jury,  then  the  jury  must 
still  scan  them;  but  if  they  are  shown  to  have  been  voluntarily  made  upon 
the  part  of  the  defendant,  then  they  are  to  be  received  by  the  jury  for  what 
the  jury  consider  them  worth,  the  same  as  other  testimony.    The  objection 


Digiti 


zed  by  Google 


6a.]  COUNTY  OF  FLOTD  V.  BOME  ST.  B.  CO.  S 

to  this  charge  seems  to  be  that  it  withdrew  from  the  consideration  of  the  Jury 
the  question  whether  the  confessions  were  voluntarily  made.  This  part  of 
the  charge  we  are  not  satisfied  with ;  and»  if  the  case  were  a  close  one,  it  might 
operate  to  reverse  the  judgment  of  the  court  below;  but  the  verdict  of  the 
jury  in  this  case  was  demanded  by  the  evidence,  and,  whatever  error  there 
may  have  been  in  the  charge  excepted  to,  it  did  not  work  any  injury  to  the 
plainUH  in  error.    Judgment  affirmed. 


Ck>Tnmr  or  Floyd  v.  Bohb  St.  B.  Go. 

{Supreme  Omai  cf  Georgia,    March  6, 1887.) 

1.  HOBBS  AlfD  StBXET  Ra I LWATfl— APPROPRIATION  OP  BrIDOB— GOMPEKBATION. 

The  corporate  limits  of  the  city  of  Rome  extended  to  the  fUrther  bank  of  a  river, 
acroas  which  the  authoritiea  of  Floyd  county  built  a  bridge,  connecting  a  street  of 
the  dty  with  its  continuation  beyond  the  river,  and  plaoea  the  bridge  under  the 
oontjol  and  management  of  the  municipal  authorities,  who  took  charge  of  it,  and 
engaged  to  keep  it  in  repair,  but  stipulated  that,  in  case  of  its  destruction  by  flood 
or  from  any  other  cause,  they  should  not  be  bound  to  rebuild  it.  Under  the  power 
contained  in  its  charter,  and  with  the  consent  of  the  corporate  authorities  both  of 
the  county  of  Floyd  and  the  city  of  Rome,  a  street  railroad  company  constructed 
its  tiacka  acroes  the  bridee,  and  ran  its  cars  backward  and  forward  over  it  until  the 
bridge  was  washed  away  by  a  flood.  The  county  replaced  the  old  bridge  by  a  new 
structure  upon  the  same  site.  In  a  suit  by  the  county  to  enjoin  the  company  from 
laying  ita  tracks  over  the  new  bridge  without  making  compensation  therefor,  held 
that,  the  bndge  being  deemed,  under  the  statute,  to  be  a  part  of  the  street,  the  laying 
of  the  tracks  upon  it  was  not  an  appropriation  of  it  to  a  diiTerent  use,  and  there- 
fore the  company  having  power,  under  its  charter,  to  lay  ita  tracks  across  it,  was 
under  no  obligation  to  compensate  the  county. 

2.  Samb— Assent  of  County— Revocation. 

ffeidf  aUOy  that,  even  if  tbe  assent  of  the  county  had  been  necessary,  under  the 
diarter,  it  had  been  given  when  the  county  consented  to  the  laying^  oi  the  tracks 
upon  tiie  old  bridge,  and,  having  onoe  been  given,  the  Uoenae  arinng  therefrom 
oonld  only  be  revoked  by  legislative  act 

Error  to  superior  court,  Ployd  county.  ^ 

Bill  for  injunction.    The  opinion  states  the  case. 

/.  Brariham^  for  plaintifiF  in  error.    Dabney  <&  Fouche,  contra. 

Haix,  J.  On  the  twelfth  of  December,  1884,  an  act  of  the  general  assem- 
bly of  the  state  was  approved,  entitled  "An  act  to  incorporate  the  Bome  Street 
Bailroad  €k>mpany,  and  to  define  its  powers;  the  mayor  and  council  of  the 
dty  of  Bome  having  given  its  consent  to  the  authority  hereinafter  granted, 
Baid  consent  being  evidenced  by  a  certified  copy  of  the  official  action  of  said 
mayor  and  councU  exhibited  in  both  branches  of  the  legislature  before  the 
paesage  of  this  bill. "  The  second  section  of  the  act  gave  power  and  authority 
to  the  corporation  ''to  survey,  lay  out,  construct  and  equip,  use  and  employ, 
street  railroads  in  the  city  of  Bome  and  Floyd  county,  to- wit,  from  the  rail- 
road depot  in  East  Bome,  through  Howard  street,  to  Broad  street,  and  through 
the  whole  length  of  said  Broad  street,  and  along  the  extension  of  Broad  street 
to  the  bridge  across  the  Sast  Tennessee,  Virginia  &  Georgia  Bailroad,  in  the 
town  of  Forrestville,  and  also  through  South  and  Bridge  streets,  or  any  parts 
thereof,  and  through  Court  street,  and  any  other  street  in  said  city,  and 
through  any  and  all  future  extensions  of  said  streets,  or  any  of  them;  and 
Baid  company  may  use,  as  motive  power  for  their  cars,  horses  or  electricity, 
or  under-ground  cables  driven  by  steam,  or  any  other  aj^liance  that  may 
hereafter  be  invented  or  used  as  motive  power." 

The  bridge  that  spans  the  river  at  the  foot  of  Howard  street  at  that  time 
belonged  to  the  county  of  Floyd,  and  by  it  was  placed  under  the  control  and 
management  of  the  authorities  of  the  city  of  Bome.  The  street-railroad  com- 
pany, which  was  then  being  formed,  applied  to  the  municipal  authorities  of 
Bome  for  leave  to  lay  its  rails  on^  and  run  its  cars  over^  this  bridge  at  the 
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foot  of  Howard  street.  In  taking  charge  of  this  bridge,  and  engaging  to  keep 
it  in  repair,  the  city  authoiitles  stipulated  that,  in  case  of  its  destruction  by 
flood  or  from  other  cause,  they  should  not  be  bound  to  rebuild  it.  Upon  the 
making  of  this  application  by  the  street-railroad  company  the  city  authorities 
applied  to  the  commissioners  of  roads  and  revenues  of  the  county  for  their  con- 
sent to  the  use  of  the  bridge  as  contemplated  by  the  company,  and  that  body, 
on  the  sixth  of  October,  1884,  passed  an  order  in  which  it  was  stated  that  they 
would  not  object  to  the  city  of  Rome  granting  the  right  to  the  street-railroad 
company  to  cross  the  Howard  street  biidge,  provided  no  obstruction  to  pub- 
lic travel  should  arise  therefrom ;  and  also  that  the  franchise  be  limited  as  to 
time.  They  further  ordered  that  permission  be  granted  to  said  street-railroad 
company  to  construct  its  tracks  upon  the  public  roads  between  Rome  and 
Porrestville,  provided  the  same  did  not  interfere  with  public  travel.  Under 
the  powers  granted  them  in  their  charter,  and  the  consent  of  the  corporate 
authorities,  both  of  the  county  of  Floyd  and  of  the  city  of  Rome,  the  atreet- 
railroad  company  constructed  their  tracks  across  the  bridge  at  the  foot  of 
Howard  street,  and  ran  their  cars  backward  and  forward  over  the  same  until 
the  bridge  was  washed  away  by  a  flood  in  the  month  of  April,  1886.  The 
county  replaced  the  old  bridge  by  a  new  structure  upon  the  same  site.  Then 
the  street-railroad  company  set  about  laying  its  rails  over  this  new  structure, 
to  which  the  county  authorities  objected,  unless  they  would  agree  to  pay  for 
the  privilege  of  thus  using  the  bridge.  This  they  refuse  to  do,  and  this  bill 
was  brought  to  enjoin  their  use  of  the  bridge  until  they  compensated  the 
county  for  the  servitude  to  which  it  was  subjected.  Upon  the  hearing  of  the 
application  the  chancellor  refused  the  injunction  prayed  for  by  the  county, 
and  to  this  decision  exception  was  taken  by  the  complainant  in  the  bill. 

The  only  question  made  by  the  record  therefore  is  whether  the  legislature 
has  authorized  the  street-railroad  company  to  appropriate  this  bridge  to  its  use 
in  the  manner  claimed  by  it,  without  the  count's  consent,  and  without  mak- 
ing it  compensation.  This  bridge,  as  originally  constructed,  and  as  now  con- 
structed, is  wholly  within  the  limits  of  the  city  of  Rome,  as  appears  from  an 
act  approved  on  the  sef enteenth  of  iPebruary,  1874,  (Acts,  199.  i  Section  5  of 
said  act  declared  *Hhat  the  boundaries  of  said  city  shall  extend  (o  and  include 
the  south-eastern  or  opposite  bank  of  the  Etowah  river,  and  the  north-western 
or  opposite  bank  of  the  Oustanaula  river,  at  all  points  where  said  rivers  are 
adjacent  to  said  city."  The  bridge  forms  a  continuation  of  the  streets  of  the 
city  across  the  river,  and  is  a  part  of  the  same.  Section  5,  Code,  declares 
that  ''highway"  or  "road"  includes  bridges  over  the  same.  Although  "a  dis- 
tinction has  been  suggested  between  highways  in  the  open  country  and  streets 
within  the  limits  of  cities  or  populous  villages,  according  to  which  the  latter 
may  be  used  for  more  various  uses  than  the  former,  as  for  laying  gas  and 
water  pipes,  or  for  any  other  like  purposes  conducive  to  the  comfort  and  health 
of  the  inhabitants,  but,  as  both  the  highway  and  the  streets  are  appropriated 
for  the  same  general  purpose,  and  a  highway  in  a  district  sparsely  inhabited 
at  one  time  may,  by  the  growth  of  population,  become  a  street  in  a  city,  this 
distinction  does  not  appear  to  rest  on  a  sound  basis."  Pierce,  R.  R.  232,  and 
cases  cited  in  notes  2  and  3.  The  laying  of  railroad  tracks  in  a  public  high- 
way or  street  does  not  subject  it  to  a  new  use  or  servitude.  Its  use  *^is  not 
confined  to  the  precise  mode  or  kind  of  use  which  was  in  view  at  the  time  of 
the  taking,  but  may  extend  to  other  modes  which  were  then  unpracticed  and 
unknown.  When  property  has  been  taken  for  a  public  use,  and  full  compen- 
sation made  for  the  fee  or  a  perpetual  easement,  its  subsequent  appropriation 
to  another  public  use — certainly  if  one  of  a  like  kind — does  not  require  fur- 
ther compensation  to  the  owner."  Id.  233.  A  railroad  operated  by  horses  on 
a  public  highway  is  not  an  appropriation  of  that  highway  to  a  different  use. 
In  some  states  the  decisions  go  so  far  as  to  hold  that  the  appropriation  of  a 
highway  to  the  use  of  a  raikoad  propelled  by  steam  would  not  change  the  use 
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to  which  it  was  originally  dedicated,  while  in  others  they  are  just  the  contrary. 
Upon  this  subject,  vide  Pierce,  R.  B.  234-240,  inclusive,  with  citations  in  tlie 
notes.  "The  legislature,  unless  restricted  by  the  state  constitution,  may,  even 
without  the  consent  of  a  municipality,  and  without  allowing  it  compen- 
sation, authorize  railroads  to  be  laid  in  its  highways.  If  the  city  or  town  is 
deemed  the  owner  of  the  fee,  it  holds  the  interest  as  trustee  of  the  public, 
without  title  to  compensation  as  a  proprietor.  The  statute,  however,  may  re- 
quire the  consent  of  the  municipality."  Pierce,  B.  B.  246,  and  citations  in 
note  5. 

It  appears  from  those  cases  that  the  law,  as  thus  laid  down,  has  been  recog- 
nized and  acted  upon  in  a  number  of  states  of  the  Union,  including  our  own 
state.  Vide,  especially, Savannah  A  T.  R.  Co.  v.  Savannah,^h  Ga.  602;  City 
of  Atlanta  v.  9aie  City  Qas-Light  Co.,  71  Ga.  123^126,— where  this  question  is 
examined  and  discussed.  But  even  had  the  consent  of  the  county  of  Ployd 
been  required  to  this  use  of  the  bridge  by  the  street  railroad  company,  that 
assent  was  given;  and,  when  the  condition  on  which  it  was  accorded  was  ac- 
cepted and  acted  upon  by  the  company,  it  became  a  binding  contract  until 
the  license  was  revoked  by  the  only  authority  having  power  to  revoke  it. 
"Where  the  statute  authorizes  the  laying  of  rails  on  a  highway,  with  the  as- 
sent of  the  municipal  body,  such  assent,  when  given,  is  irrevocable."  Pierce, 
B.  B.  247,  and  citations  in  note  9. 

The  precise  point  insisted  upon  by  counsel  for  the  county  is  that  where  any 
part  of  a  public  street  or  highway  is  washed  out,  or  otherwise  destroyed  by 
any  means,  and  the  damage  is  repaired  by  a  new  structure  upon  the  portion 
thus  destroyed  or  rendered  unfit  for  use,  this  gives  the  county  a  right  to  ex- 
act additional  compensation  from  a  railroad  company  which,  previous  to  the 
injury,  used  the  street  or  public  highway  with  the  assent  of  the  municipality, 
where  the  railroad  company  proposes  to  make  the  same  use  of  the  street  or 
highway  after  it  has  been  repaired.  We  certainly  know  of  no  case  which  has 
carried  the  right  of  compensation  for  its  use  to  this  extent,  and  think  that  its 
recognition  and  enforcement  by  the  courts  would  work  great  injury  to  the 
prosperity  of  the  community.  The  right  of  this  corporation  to  the  use  of  this 
bridge  accrued,  as  it  seems  from  the  record,  and  was  complete,  before  the 
passage  of  the  act  of  October  7, 1885,  amending  its  charter,  and  giving  it  au- 
thority to  extend  its  line  oter  the  towns  of  East  Bome,  South  Bome,  Forrest- 
ville,  and  De  Soto,  and  as  far  as  five  miles  beyond  the  corporate  limits  of  the 
city  of  Bome,  along  any  public  road  leading  into  the  city.  And  the  proviso 
contained  in  the  second  section  of  that  act,  requiring  that  the  consent  of  the 
boEu^  of  commissioners  of  roads  and  revenues  of  the  county  of  Floyd  shall  be 
had  before  the  company  shall  extend  its  line  along  any  of  the  public  roads 
outside  of  the  corporate  limits  of  the  said  towns,  has  no  application  to  that 
portion  of  the  street  railroad  which  crosses  the  bridge  located  at  the  foot  of 
Howard  street,  and  passes  into  these  towns.  This  amendment  was  not  in- 
tended to  restrict  or  limit  their  franchise,  but  to  extend  it,  by  its  compliance 
with  the  condition  named  in  the  act.    Judgment  affirmed. 


Habbbl  v.  Bboxton. 
{Supreme  Court  of  Georgia,    February  26,  1887.) 

PBOXtSSOBT  NOTBB— ACTIOW  BY  InDOBSBB— NOTICB  OF  DiBHONOB. 

In  an  action  by  an  indorsee,  who  was  the  son  of  and  living  in  family  with  the 
payee,  to  recover  the  amount  of  two  notes,  the  one  of  which  matured  nine  months 
Wore  the  other,  where  the  teBtiniony  introduced  on  behalf  of  the  defendant  shows 
that  the  notes  were  given  in  payment  of  the  price  of  a  ginning-machine,  and  that 
the  ginning-machine  would  not  work,  and  was  worthless,  and  the  payee,  who  was 
the  only  witness  examined  for  the  plaintifT,  testified  that  he  owned  the  note  sued 
on  which  was  first  due,  while  his  son,  the  plaintiff,  bad  acquired  the  other  for  value 
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before  maturity,  there  is  Bufflcient  evidenoe  to  warrant  a  finding  that  the  consider- 
ation of  the  notes  had  failed,  and  that  the  plaintiff  took  them  with  notice  of  dis- 
honor. 
2.  Same — Seyeral  Notes  GoirsTiTxrriNa  Oite  TBAirsAonoN. 

If  one  receives  a  note  after  it  is  dne,  the  non-payment  at  maturity  Is  notice  to 
him  of  dishonor,  and  he  takes  it  subiect  to  all  the  eqaities  existing  between  the 
original  parties  thereto ;  and  if  there  be  several  notes  constitating  one  transaction, 
but  due  at  different  times,  the  fact  that  one  is  overdue  and  unpaid  is  notice  to  the 
purchaser  of  all  to  put  him  on  his  guard  as  to  each.    Code  Gki.  {  2786. 

Error  to  superior  court,  Dooly  county. 

Action  to  recover  amount  of  two  promissory  notes.  Judgment  for  defend- 
ant.   The  plaintiff  appeals.    The  opinion  states  the  case. 

Martin  &  Cochran,  for  plaintifl  in  error.  Jordan  <fi  Wat9on  and  W.  L. 
Qrioe,  for  defendant  in  error. 

Blandfobd,  J.  The  plaintiff  brought  his  action  against  the  defendant  upon 
two  promissory  notes, — one  for  $100,  due  December  1, 1882,  and  one  for  $160, 
due  October  1, 1883,  both  dated  August  18, 1882.  The  defendant  filed  a  plea 
of  failure  of  consideration.  The  jury  returned  a  verdict  for  the  defendant 
upon  the  issue  formed  upon  this  plea.  The  plaintiff  moved  the  court  for  a 
new  trial  upon  the  ground  that  there  was  not  sufficient  evidence  to  sustain  the 
verdict.    The  court  overruled  the  motion,  and  this  is  assigned  as  error. 

Upon  the  trial  of  the  case  the  defendant  was  sworn  as  a  witness,  and  he 
testified  that  the  consideration  of  the  notes  was  the  purchase  of  one  engine 
from  Levi  H.  Harrell,  the  payee  on  the  notes.  That  the  engine  was  pur- 
chased for  the  purpose  of  ginning  cotton.  That  the  same  was  worthless,  and 
would  not  gin  more  than  40  or  50  pounds  of  cotton  per  day.  That  he  had 
a  skilled  machinist  to  try  to  run  it,  but  he  failed.  He  had  to  buy  a  new 
engine.  That  the  whole  transaction  was  had  with  L.  H.  Harrell,  the  payee. 
That  he  met  the  plaintiff  frequently,  but  he  never  said  anything  about  the 
notes  and  his  owning  them,  nor  did  he  demand  payment  thereof.  That,  at  the 
time  of  the  maturity  of  the  $100  note,  Watson,  defendant's  counsel,  had  it. 
He  could  not  say  that  the  plaintiff  did  not  own  the  $160  note  before  it  was 
due.  The  engine  was  fired  up  and  run,  but  did  not  gin.  When  he  bought 
the  engine,  nothing  was  said  about  warranting  the  same.  It  was  fired  up 
and  run,  but  no  cotton  was  put  in.  He  tried  it  three  or  four  days,  and  could 
do  nothing  with  it.  He  saw  L.  H.  Harrell  at  Watson's,  and  Lewis  at  Haw- 
kinsville,  and  afterwards  at  the  association,  and  told  him,  if  he  would  oome 
and  make  it  good,  he  would  have  nothing  more  to  say.  That  he  had  notified 
him  before  that  he  could  not  make  it  work.  That  he  offered  him  $50  and  the 
engine  to  take  it  back.  Harrell  dodged  the  defendant  when  he  told  him  to 
come  and  run  the  engine,  and  finally  told  him  he  had  no  time  to  bother  with 
it.  The  plaintiff  never  did  tell  him  he  owned  the  note,  and  L.  H.  Harrell 
never  did  tell  him  that  plaintiff  owned  the  note,  nor  any  one  else.  Old 
man  Broxton  testified  that  the  engine  was  worthless  for  ginning.  J.  C.  Ful- 
lington  testified  that  he  saw  the  engine,  and  it  would  not  gin.  The  boiler 
was  four-horse  power,  and  the  engine  six-horse  power.  Nothing  was  the  mat- 
ter with  the  engine,  but  the  boiler  was  too  small  for  the  engine.  He  consid- 
ered it  worthless  as  it  was  for  work.  He  leveled  it,  and  fixed  it  up,  but  could 
not  make  it  perform  when  there  was  any  cotton  in  the  gin.  Levi  H.  Harrell 
was  sworn  for  the  plaintiff,  and  testified  that  he  owneid  the  $100  note,  but 
that  his  son,  the  plaintiff,  owned  the  $160  note,  and  had  continuously  owned 
it  since  before  it  was  due.  He  traded  it  in  good  faith  to  his  son  for  a  horse. 
He  has  the  horse  now.  He  sold  the  engine  to  the  defendant,  but  has  never 
owned  the  $160  note  since  before  maturity.  He  did  not  sue  it,  and  never 
gave  it  to  Kibbee  &  Martin  to  sue.  He  did  not  give  the  plaintiff  any  notice 
of  defense  against  the  note.  Witness  owned  the  engine  two  years,  and  ginned 
all  the  neighborhood  cotton.    One  year  he  ginned  118  bales  of  cotton  with  it. 


Digiti 


zed  by  Google 


Ga.]  CAUDLE  V.  RICE.  7 

and  the  other,  126.  He  ginned  three  hales  a  day.  He  did  not  warrant  it,  and 
ref osed  to  warrant  it,  but  told  the  defendant  what  he  had  done.  He  fixed  it 
up.  and  showed  the  defendant  how  it  would  work.  The  plaintiff  lived  at  the 
witness'  house  at  the  time  the  defendant  bought  the  engine;  is  now  married, 
aDd  lives  near  witness;  and  is  witness'  son.  Witness  never  did  tell  the  de- 
fendant that  his  son  owned  the  $160  note,  or  that  he  had  traded  it  to  his  son ; 
does  not  know  that  defendant  knew  it. 

This  is  all  the  testimony  submitted  in  the  case,  and  the  impression  left  upon 
the  mind  is  that  there  was  somethi  ng  left  out.  There  is  a  lack  of  completeness 
about  it.  Juries  are  taken  from  the  neighborhood  because  they  are  supposed 
to  know  something  about  the  facts  of  the  case,  the  maxim  of  the  common 
law  being  vieini  vksinarum prasumuntur  scire;  and  this  maxim  can  be  well 
applied  to  Uiis  case.  The  jury  may  have  concluded,  from  the  fact  that  the 
son  lived  with  the  father  before  and  at  the  time  he  sold  the  engine  to  the  de- 
fendant, that  he  knew  the  consideration  of  the  note  sued  on,  and  that  he  also 
knew  that  the  engine  was  worthless.  Furthermore,  it  appears  that  the  $100 
note  now  belongs  to  L.  H.  Harrell.  It  became  due  in  1882.  The  $160  note 
became  due  in  1883.  The  plaintiff  is  in  possession  of,  or  was  in  the  control  of, 
the  f  100  note.  He  brought  suit  upon  it  in  his  own  name,  and  yet  it  belongs 
to  the  father.  It  may  he  that  the  plaintiff  never  became  the  owner  of  the 
8160  note  until  after  the  $100  note  was  overdue;  and,  if  such  was  the  fact, 
th^i  the  law  is  that,  if  the  holder  receives  the  note  after  it  is  due,  its  non- 
payment at  maturity  is  notice  to  him  of  dishonor,  and  he  takes  it  subject  to 
all  the  equities  existing  between  the  original  parties  thereto;  and  if  there  be 
several  notes  constituting  one  transaction,  but  due  at  different  times,  the  fact 
that  one  is  overdue  and  unpaid  is  notice  to  the  purchaser  of  sUl  to  put  him  on 
his  guard  as  to  each.  Code,  §  2786.  So  we  cannot  say  that  there  was  no 
testimony  to  support  this  verdict,  and  that  there  is  nothing  upon  which  the 
jury  might  have  founded  the  verdict  in  favor  of  the  defendant. 

The  presiding  judge  who  tried  the  case  is  satisfied  not  to  disturb  the  ver- 
dict; and  we  cannot  say  that  there  was  error  in  his  refusing  to  grant  this 
new  trial;  and  the  judgment  is  affirmed. 


Caudle  9.  Bice,  Assignee. 

(Supreme  Court  of  Georgia.    February  28,  1887.) 

1.  Equitt  Practice— Paktibb—Set-Off  of  Judgments. 

To  a  suit  in  ecjuity  brought  by  a  judgment  debtor  seeking  to  have  another  judgp- 
ment  set  off  against  the  judgment  against  him«  attorneys  of  the  judgment  creditor 
who  claim  an  interest  in  the  judgment  are  entitled  to  be  made  parties. 

2.  Attobhkt's  Lien  on  Judgment— How  Affboted  by  Set<Off. 

An  attorney's  lien  upon  a  judgment,  where  the  statute  makes  it  superior  to  all 
other  liens  except  for  taxes,  cannot  be  affected  by  the  set-off,  against  the  judgment, 
of  a  judgment  against  the  plaintiff  purchased  by  the  defendant  after  the  recovery 
of  judgment  against  himself.^ 

Error  from  Fulton  county. 

Arnold  d:  Arnold,  for  plaintiff  in  error.    Abhott  <&  Smith,  contra. 

Blakdford,  J.  Caudle  obtained  a  judgment  in  the  city  court  against  Rice. 
Reuben  Arnold  and  William  Gay  were  his  attorneys.  Rice  purchased,  after 
the  judgment  of  Caudle  had  been  obtained,  from  Kimbro  a  judgment  which 
he  alleges  Kimbro  had  obtained  against  Caudle.  This  latter  judgment  was 
obtained  in  the  superior  court.    Rice  applied  to  the  city  court  to  set  off  the 

'  The  attorney,  has  a  lien  on  the  ^'udgment  he  recovers  which  no  set-off  can  defeat  or 
impair.  Kinney  v.  Kobinson,  (Mich.;  29  N.  W.  Rep.  86.  But  see,  to  the  contrary, 
Bank  of  Winterset  y.  Eyre^  8  Fed.  Rep.  733;  Bosworth  v.  Tallman,  (Wis.)  29  N.  W.  Rep. 
542. 
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judgment  which  he  had  purchased  against  the  judgment  which  Caudle  had 
obtained  against  him.  Pending  this  motion,  Caudle  appeared  in  the  superior 
court,  and  moved  to  set  aside  the  judgment  establishing  the  judgment  of 
Kimbro  against  Caudle  upon  the  ground  that  no  such  judgment  ever  existed, 
and  the  same  had  been  improperly  established  by  that  court.  Rice  withdrew 
his  application  to  set  off  the  judgment  which  he  bad  purchased  against  the 
judgment  which  Caudle  had  obtained  against  him,  and  appeared  in  answer  to 
the  motion  of  Caudle  to  set  aside  the  established  judgment  of  Kimbro  against 
Caudle,  and  answered  the  same,  and  filed  an  equitable  proceeding  in  which  he 
alleged  the  foregoing  facts,  and  prayed  that  the  judgment  which  had  been  as- 
signed to  him  by  Kimbro  should  be  set  off  against  the  judgment  of  Caudle, 
and  also  asked  for  an  injunction  to  restrain  Caudle  from  proceeding  with  his 
judgment  until  the  motion  to  set  aside  the  proceedings  establishing  the  judg- 
ment which  he  had  purchased  from  Kimbro  was  determined.  Beuben  Arnold 
and  William  Gay  appeared,  and  prayed  to  be  made  parties  to  the  proceeding, 
alleging  and  showing  to  the  court  that  they  were  the  attorneys  that  procured 
the  judgment  of  Caudle  against  Bice,  and  that  they  had  a  half  interest  in  the 
same.  The  court  refused  this  application  of  Arnold  and  Gay,  and  this  is  ex- 
cepted to;  and  the  injunction  prayed  for  by  Bice  was  granted,  and  this  is  also 
excepted  to.    There  are  two  questions  made  by  this  record: 

1.  Were  Arnold  and  Gay  interested  in  this  litigation,  and  should  they  have 
been  made  parties?  It  is  a  general  rule  of  equity  practice  that  all  persons  in- 
terested in  the  litigation  shall  be  made  parties,  to  the  end  that  full  and  com- 
plete justice  be  done  between  all  the  parties  and  persons  interested.  Equity 
delights  to  do  justice  upon  the  whole,  and  not  by  part.  We  think  that  Arnold 
and  Gay  were  interested,  and  should  have  been  made  parties,  and  to  that  end 
the  judge  should  have  required  Bice  to  amend  his  petition,  and  make  them 
parties  defendant  to  that  suit.  See  2  Daniell,  Ch,  Pr.  373;  Bice  v.  Tarver^  4 
Ga.  686;  Smith  v.  Mitchell,  6  Ga.  458;  Tillinghast  v.  Nourse,  14  Ga.  646. 
In  Bumey  v.  8pear,  17  Ga.  223,  this  court  affirmed  an  order  of  the  superior 
coui-t  requiring  the  plaintiff  in  the  bill  to  make  certain  persons  parties  thereto; 
and  in  Hayles  v.  Farmer^  58  Ga.  328,  this  court  of  its  own  motion  directed 
the  complainant  in  a  bill  to  amend  the  same,  and  make  certain  persons  parties 
to  the  same.  So  we  think  there  was  error  in  the  ruling  of  the  court  below  on 
this  point. 

2.  The  next  point  is,  can  Bice,  as  assignee  of  a  judgment  which  he  pur- 
Chased  after  the  judgment  was  rendered  by  Caudle  against  himself,  set  the 
same  off  so  as  to  prevent  the  attorneys  from  recovering  their  fees,  and  to 
abrogate  the  lien  of  the  attorneys  for  their  fees?  Section  1989.  Code,  provides 
that  attorneys  shall  have  a  superior  lien  for  their  fees  upon  judgments  recov- 
ered by  them  to  all  other  liens  except  for  taxes.  It  will  not  be  controverted 
that,  if  Caudle  had  assigned  his  judgment  to  a  bona  fide  purchaser  before 
Bice  purchased  the  judgment  of  Kimbro  against  him,  this  latter  judgment 
could  not  be  set  off  against  the  judgment  in  the  hands  of  the  transferee;  or, 
if  Caudle  had  assigned  an  undivided  half  interest  to  a  bona  fide  purchaser  of 
this  judgment  in  his  favor  against  Bice,  then  Bice  could  not  set  off  the  judg- 
ment which  he  purchased  from  Kimbro  against  Caudle's  judgment,  so  far  as 
the  assignee  is  concerned.  What  difference  does  it  make  whether  Arnold  and 
Gay  are  transferees  of  this  judgment  or  not?  They  have  a  superior  lien  to 
all  other  liens  except  taxes.  They  acquired  this  lien  by  their  skill  and  labor. 
They  certainly  occupy  as  high  a  position  as  a  bona  fide  purchaser.  Indeed, 
they  are  to  be  viewed  in  the  same  light.  The  case  in  68  Ga.  406,  {Langston 
V.  Roby,)  is  relied  on  by  the  defendant  in  error  as  authority  to  sustain  the 
position  that  the  judgment  of  Bice,  assignee  of  Kimbro,  can  be  set  off  against 
the  judgment  of  Caudle  against  Bice,  even  though  it  may  extinguish  the  Uen 
of  Arnold  and  Gay,  the  attorneys  who  procured  the  judgment.  But  it  will 
be  seen,  by  a  compaiison  of  that  case  with  this,  that  they  stand  upon  a  differ- 
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ent  footing;  and  that  case  will  not  be  extended  beyond  its  feicts.  We  think 
it  is  quite  clear  in  this  case  that  this  judgment  purchased  by  Bice  cannot  be 
set  off  against  the  judgment  of  Caudle  against  Rice  so  as  to  interfere  with  the 
lien  of  the  attorneys.  See  Rooney  v.  Railroad  Co.,  18  N.  Y.  368;  MitcTiell 
V.  Oldfleld,  4  Term  B.  128;  Shapley  v.  BellotM,  4  N.  H.  847;  StraUon  v.  Bus- 
sey,  62  Me.  286;  Puett  v.  Beard,  86  Ind.  172;  RoherUon  v.  8hutU  9  Bush. 
659;  Carter  v.  Da'oU,  8  Fla.  183;  Bradt  v.  JToon,  4  Cow.  416;  Warfield  v. 
Campbell,  38  Ala.  527;  Rumrill  v.  Huntington,  5  Day.  163;  Dunkin  v.  Van- 
derbergh,  1  Paige,  622.  We  think  that  these  authorities  abundantly  sustain 
what  we  have  said. 

When  Arnold  and  Gay  are  made  parties  to  this  proceeding,  and  the  court 
is  satisfied  that  they  have  an  interest  in  this  Judgment,  no  injunction  should 
be  granted  against  them  to  prevent  their  using  the  judgment  to  obtain  the 
fees  to  which  they  are  entitled.    Judgment  reversed. 


HiBscH  V,  Fleming. 

{SupreTne  Cburi  qf  Oeorgia,    February  26,  1S87.) 

1.  ExBCtrnoN— What  Liable  to— Sale  or  Pbopbbty. 

Where  property  was  removed  from  the  premises  of  the  owner  to  the  bouse  of  an- 
other, and  was  sold,  paid  for,  and  delivered  before  the  institution  of  sait  against 
the  original  owner,  the  property  is  not  subject  to  levy  under  the  Judgment. 
*2.  Samjb— Claim  by  Third  Fa btt— Attorney  and  Client. 

Where  attorneys  had  a  claim  of  their  client  for  collectioD,  and  accepted  in  pay- 
ment or  part  payment  thereof  from  the  debtor  certain  property,  they  had  title 
thereto,  and  could  claim  the  property  when  levied  on  under  a  judgment  subse- 
quently obtained  by  a  third  party. 
^  Same— AoTHORiTT  or  Attorney. 

Nor  could  the  plaintiff  in  such  judgment  defeat  their  claim  on  the  ground  that 
the  client  of  the  claimants  had  not  authorized  or  ratified  the  transaction.  That 
was  a  matter  between  the  attorneys  and  their  client. 

Error  to  suxjerior  court,  Glynn  county. 
Certiorari  to  review  proceedings  on  execution. 

Stewart  Johnson  and  Ira  B,  Umith,  for  plaintifiF  in  error.  Spencer  R,  At* 
kinson  and  Crovatt  dt  Whitfield,  (by  J.  H.  Lumpkin,)  for  defendant. 

Hall,  J.  The  property  levied  on  and  claimed  appears,  from  the  justice's 
return  to  the  certiorari,  to  have  been  sold  and  delivered  to  the  claimants  prior 
to  the  institution  of  the  suit  in  which  the  judgment  was  rendered  from  whieh 
the  plaintiff's  execution  issued,  and  to  have  been  removed  from  the  defend- 
ant's premises  to  the  house  of  another  person,  where  it  was  found  when  the 
levy  waa  made.  Both  the  justices  of  the  peace  and  the  jury  to  which  an  ap- 
peal had  been  taken  in  the  justice's  court  found  the  property  not  subject,  and 
on  certiorari  the  judge  of  the  superior  court,  as  it  seems  to  us  he  should  have 
^one,  sustained  this  finding.  The  certiorari  made  no  other  question  which 
need  be  considered. 

The  property  was  bought  and  paid  for  in  a  debt  due  from  defendant  Mad- 
den, and  was  conveyed  and  delivered  to  his  attorneys  at  law,  who  had  his  de- 
mand for  coUection.  The  plaintiff  insists  that  the  claimants  had  no  right  to 
receive  their  client's  demand  in  anything  but  money,  and  that  it  was  not 
shown  that  the  client  authorized  the  settlement  to  be  made  in  this  manner, 
or  that  he  ratified  it  after  it  was  made,  and  therefore  that  claimants  got  no 
title  to  the  property.  The  settlement  is  a  matter  between  them  and  their 
client.  By  this  arrangement  the  title  to  the  property  passed  out  of  the  de- 
fendant, and  paid  the  debt  of  the  defendant  to  the  extent  of  the  value  placed 
upon  it;  and  if  the  transaction  with  claimants  was  unauthorized,  or  if  Madden 
refused  to  ratify  it,  they  became  responsible  to  him  for  so  much  of  the  debt 
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due  by  the  defendant.  But  non  constat  that  Madden  did  not  authorize,  or 
that  he  would  not  ratify  and  adopt  it.  It  is  not  to  be  presumed,  in  the  ab- 
sence of  proof,  that  his  attorneys  acted  without  authority.    Judgment  affirmed. 


Gbabtreb  and  others  o.  Gibson,  Ordinary,  and  others. 

{Supreme  Court  of  Qeorgia.    February  26, 1887.) 

Bridge— CoNTBAOT  fob  Ebectiow— Lowest  Bidder— Injunction. 

Where  the  ordinary  let  oat  the  building  of  a  county  bridge  to  one  who  was  not 
the  lowest  bidder,  the  court  is  justified  in  refusing  to  do  more  than  grant  an  in- 
junction against  paying  the  contraotor  more  than  the  amount  of  the  lowest  bid ; 
the  bridge  having  been  built  and  accepted  by  the  county. 

Error  to  superior  court,  Charlton  county;  Hon.  Mershon,  Judge. 

BiU  for  injunction  restraining  the  defendant  Gibson,  as  ordinary,  from 
making  any  payment  on  account  of  the  erection  of  a  bridge.  The  court 
granted  an  injunction  restraining  the  payment  of  any  sum  in  excess  of  $300. 
The  complainants  appeal. 

Frank  JET.  Harris,  for  plaintiffs  in  error.    Ko  appearance  for  ^defendants. 

Bleckley,  C.  J.  The  ordinary  having  let  out  the  building  of  a  county 
bridge  to  one  who  was  not  the  lowest  bidder,  an  injunction  against  paying 
the  contractor  more  than  the  amount  of  the  lowest  bid  was  comprehensive 
enough,  under  the  circumstances.  Refusal  to  resti*ain  any  and  all  payment 
whatever  was  no  abuse  of  discretion. 

There  was  one  bidder  who  bid  ^00;  another,  who  bid  $500.  The  ordinary 
accepted  the  lowest  bid;  but  the  bidder  would  not  comply  with  the  terms, — 
that  is,  would  not  give  the  bond  and  security  required  by  statute.  For  this 
reason  the  ordinary  contracted  with  the  second  bidder,  the  $500  man,  ac- 
cepted his  bid,  and  took  his  bond  and  security,  agreeing  to  pay  him  $500. 
The  citizens  of  the  county  were  dissatisfied, — some  of  them  thinking  the  bridge 
ought  to  be  built  for  $200, — and  they  applied  for  an  injunction  against  paying 
the  contractor  anything.  By  the  injunction  granted,  the  payment  was  lim- 
ited to  $300;  that  is,  to  what  would  have  been  payable  if  the  lowest  bid  had 
been  the  basis  of  contract,  and  the  work  had  been  done  upon  it  instead  of 
upon  the  next  lowest.  The  bridge  had  been  built  and  the  county  had  re- 
ceived it  when  the  injunction  was  granted.  We  think  the  chancellor  did 
right;  he  has  put  the  matter  where  it  would  have  been  if  there* had  been  no 
departure  from  the  strict  power  of  the  ordinary.  The  complainants  make 
th^  point  that  the  ordinary  did  not  have  the  power  to  accept  any  bid,  several 
days  after  the  letting,  without  readvertising  it,  etc.  But,  suppose  he  did 
not:  he  had  the  power  to  have  the  bridge  built  at  the  price  at  which  the  low- 
est bidder  had  offered  to  build  it,  and  this  is  all  that  the  injunction  leases  him 
the  liberty  to  pay.    Judgment  affirmed. 


Mabtin,  for  Use,  v.  Lamb  and  others. 
{Supreme  Court  of  Oeorgia,    February  26,  1887.) 

1.  Prohissobt  Notb— AcTioir  ow — Parties— Principal  akd  Aoent. 

A  promissory  note  payable  to  the  order  of  an  agent  of  a  corporation  (the  princi- 
pal as  well  as  the  agent  being  specified  by  naiue)  is,  in  legal  effect,  payable  to  the 
corporation,  and,  while  the  agent  can  maintain  an  action  thereon,  so  can  the  prin- 
cipal. 

2.  Same— Death  of  Aobht. 

An  action  upon  auoh  a  note  by  the  agent,  for  use  of  the  principal,  is  yirtoally  an 
action  by  the  principal,  and  the  death  of  the  agent  before  or  pending  the  action 
will  not  affect  the  suit.  The  words  importine  that  the  agent  sues,  and  that  the  suit 
is  for  use  of  the  principal,  are  surplusage,  and  maybe  stricken  from  the  declaration 
by  amendment  at  any  time,  whetner  before  or  after  Terdict. 
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3.  PLXADnro— Vebifixd  Plka^Bubdsr  or  Pxoor. 

A  plea  of  non  eat  fadunij  or  of  non-partnership,  sworn  to  by  the  defendant  "to  the 
best  of  his  know  ledge  and  belief,"  does  not  cast  the  ontis  upon  the  plaintiff,  but  only 
entitles  the  defendant  to  go  to  the  jury  and  establish  his  defense. 

Error  to  soperior  coart,  Pulaski  county;  Hon.  Simmons,  Judge. 
Action  upon  a  promissory  note.    The  opinion  states  the  case. 
J.  H.  Martin f  for  plaintiff  in  error.    A.  C,  Pate,  W.  X.  Grice,  and  W.  F. 
Kelses/f  for  defendants. 

Bleckley,  0.  J.  Thererwas  a  note  by  Lamb  &  Co.,  payable  to  Martin, 
agent  of  the  Etiwan  Phosphate  Company.  On  that  note  a  suit  was  brought 
in  the  name  of  Martin,  agent,  for  the  use  of  the  Etiwan  Phosphate  Company. 
A  verdict  was  had  for  the  plaintiff.  A  motion  for  a  new  trial  was  made,  on 
several  grounds,  and,  among  them,  one  of  newly-discovered  evidence,  which 
w^as  that  Martin  was  dead.  He  was  dead,  not  only  at  the  time  the  trial  was 
had  and  tlie  verdict  rendered,  but  at  the  time  the  action  was  brought.  The 
fact  was  established  by  affidavits  on  the  hearing  of  a  motion  for  a  new  trial. 
It  seems  that  the  death  was  unknown  to  the  counsel  for  the  defendants  until 
after  verdict.  There  was  some  trace  of  information  about  it,  but  it  was  not 
known  with  certainty  by  counsel  for  either  party,  or  by  the  defendants  them- 
selves. On  this  ground,  and  this  alone,  the  presiding  judge  granted  a  new 
trial.  Another  ground  of  the  motion  was  that,  though  pleas  of  non  est  faa- 
turn  and  non-partnership  were  filed,  the  court  ruled  that  the  burden  of  proof 
was  not  changed,  and  that  the  defendant  pleading  these  pleas  (who  was  alone 
of  the  alleged  partners^  would  have  to  go  on  and  establish  bis  defense.  An- 
other ground  was  that  the  verdict  was  contrary  to  the  evidence,  in  that  he 
did  establish  it.  These  grounds  were  not  expressly  ruled  on  by  the  judge  be- 
low»  so  far  as  appears.  He  confined  his  ruling  to  the  ground  which  relates 
to  the  death  of  Martin ;  and  while  we  may  not  be  constrained  to  pass  upon 
more  than  this  ground  of  the  motion,  we  go  through  the  whole,  and  rule  upon 
the  other  grounds  also. 

1.  A  promissory  note  payable  to  the  order  of  an  agent  of  a  corporation  (the 
principal  as  well  as  the  agent  being  specified  by  name  in  the  body  of  the  note) 
is,  in  legal  effect,  payable  to  the  corporation,  and,  while  the  agent  can  main- 
tain an  action  thereon,  (Code  §  2209,)  so  can  the  principal,  (Id.  §  3257.) 

2.  An  action  upon  such  a  note  by  the  agent,  for  the  use  of  the  principal,  is 
virtually  an  action  by  the  principal,  and  the  death  of  the  agent  before  or  pend- 
ing the  action  will  not  affect  the  suit.  The  words  importing  that  the  agent 
sues,  and  that  the  suit  is  for  the  use  of  the  principal,  are  surplusage,  and  may 
be  stricken  from  the  declaration  by  amendment  at  anv  time,  whether  before 
or  after  verdict.  Wils(m  v.  Presbyterian  Church,  56  Ga.  554;  McLewif  v. 
Furgerson,  59  Ga.  644.  When  it  was  ascertained  that  the  agent  was  dead,  the 
suit  stood  thenceforth,  for  all  substantial  purposes,  as  if  the  principal  alone 
had  from  the  beginning  been  the  party  plaintiff  on  the  record. 

3.  One  of  the  defendants  pleaded  a  plea  which  he  intended  to  be  a  plea  of 
non  est  factum,  so  far  as  he  was  concerned,  and  another  plea  which  he  in- 
tended to  be  a  plea  of  non-partnership  at  the  time  the  note  was  given;  but 
these  pleas  were  sworn  to  simply  to  the  best  of  his  knowledge  and  belief ;  and 
therein,  we  think,  lies  the  explanation  of  the  judge's  ruling  that  the  burden 
of  proof  was  not  changed.  We  are  not  informed  by  the  record  why  he  so 
ruled,  but  we  find  a  good  reason  for  it  in  the  affidavit  to  these  pleas.  A  plea 
of  non  est  factum  or  of  non-partnership,  sworn  to  by  the  defendant  "to  the 
best  of  his  knowledge  and  belief,"  does  not  cast  the  onus  upon  the  plaintiff, 
bat  only  entitles  the  defendant  to  go  to  the  jury  and  establish  his  defense. 
Before  the  constitution  of  1868  a  plea  of  non  est  factum  had  to  be  sworn  to, — 
not  to  the  best  of  one's  knowledge  and  belief,  but  sworn  to.  Moore  v.  Morris, 
26  Ga.  649;  Code,  §  285.    So  had  a  plea  of  non-partnership.    Id.  §  1898.    That 
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constitution*  as  a  condition  to  opening  actions  upon  certain  contracts  to  de- 
fense, required  that  the  defense  should  be  sworn  to,  that  the  plea  should  be 
upon  oath,  and  the  judge  of  the  superior  court,  by  rule  24,  (Code,  p.  1348,) 
prescribed  a  form  of  affidavit  importing  that  swearing  to  the  best  of  one's 
knowledge  and  belief  shall  be  a  compliance;  but  we  do  not  think  that  this 
alters  the  law  as  to  the  plea  of  non  est  factum  or  the  plea  of  non-partnership, 
with  respect  to  changing  the  onus.  The  rule  passed  under  the  constitution 
is  a  rule  to  allow  a  defendant  to  come  in  and  prove  something  himself.  It  is 
not  a  rule  for  putting  the  oniLS  of  proof  upon  the  plaintiff.  We  think  the 
law  stands  as  it  was  before  the  constitution  of  1868,  with  regard  to  the  sort 
of  plea  and  the  sort  of  affidavit  that  will  cast  the  onus  upon  the  plaintiff  to 
establish  the  execution  of  his  instrument  or  the  existence  of  the  alleged  part- 
nership. The  twenty-ninth  rule  of  the  superior  court  relieves  executors  and 
administrators  from  swearing  to  pleas  of  non  est  factum  positively;  they  may 
verify  by  swearing  that  they  have  reason  to  believe,  and  do  verily  believe. 
This  oath  is  misrecited  in  IStanton  v.  Burge^  34  Ga.  435.  An  affidavit  '^to  the 
best  of  his  knowledge  and  belief"  commits  the  affiant  to  almost  nothing. 
Bryan  v.  Ponder,  23  Ga.  480;  Staneel  v.  Puryear,  68  Ga.  445. 

4.  The  evidence,  construed  most  strongly  against  the  defendant,  who  was 
the  only  witness,  \ftarranted  the  verdict. 

So  the  judgment  is  reversed,  there  not  being  good  cause  for  a  new  trial, 
either  on  the  ground  the  court  ruled  upon,  or  any  other  ground  set  forth  in 
the  motion.    Judgment  reversed. 


Harbell  and  others  v.  Habbell  and  others. 

{Supreme  Court  qf  Georgia,    February  2d,  1887.) 

Homestead  Ezemftion-— Convebsioit— Daxagbb— Iitvebtment. 

Under  the  Georgia  homestead  and  exemption  law,  aiter  a  recovery  in  damages  for 
the  conversion  of  exempt  personalty,  (such  as  cattle,)  the  beneficiaries,  by  their 
proper  representative,  are  entitled  to  nave  possession  of  the  money,  and  to  use  and 
enjoy  it  as  freely  as  they  could  or  might  have  used  the  property  had  it  not  been 
converted.  Those  who  converted  the  property,  though  they  obtained  possession 
of  it  by  purchase  at  a  sale  under  a  judgment  arainst  the  head  of  the  family,  and 
though  one  of  them  was  the  plaintiff  in  that  judgment,  and  is  still  a  creditor,  have 
no  right  to  have  the  money  invested;  so  that,  on  the  expiration  of  the  exemption 
right,  they  may  appropriate  the  same  to  their  clalm.^ 

Error  to  superior  court.  Dodge  county;  Hon.  Kibbbe,  Judge. 
Bill  for  injunction  against  the  levy  of  execution  upon  the  complainants' 
property.    The  opinion  states  the  case. 

W,  McBae,  (by  brief,)  for  plaintiffs  in  error.    Moherts  d  Smith,  contra. 

Blbcklet,  C.  J.  Certain  personalty,  consisting  of  cattle,  a  horse,  etc.,  was 
sold  under  execution  pending  an  application  to  have  it  set  aside,  under  the 
homestead  laws,  as  exempt.  After  the  exemption  was  allowed,  a  recovery 
was  had  in  trover  against  the  purchasers  for  so  much  money,  they  having 
converted  the  property  to  their  own  use.  See  Harrell  v.  Harrell,  75  Ga.  697. 
Execution  founded  on  this  judgment  having  been  levied  upon  property  of  the 
defendants,  they  filed  a  bill,  and  prayed  for  an  injunction  and  a  receiver;  the 
theory  of  the  bill  being  that  the  fund  should  be  invested  so  as  to  restrict  the 
beneficiaries  to  the  use  of  the  income  only,  and  preserve  the  corpus  for  the 
complainants,  to  be  theirs  absolutely  when,  in  the  process  of  time,  the  ex- 

1 A  judgment  for  damages  to  exempt  property  la  also  exempt.  Mudge  v.  Laming, 
(lowaj  27  N.  W.  Rep.  7dS;  Kaiser  v.  Seaton,  (Iowa,)  17  N.  W.  Rep.  664. 

As  to  how  far  the  proceeds  of  exempt  property  are  exempt,  see  Huskins  v.  Hanlon, 
(Iowa,)  83  N.  W.  Rep.  362;  Bernheim  v.  Davitt,  (Ky.;  5  8.  W.  Rep.  193;  Skinner  v. 
Chadwell,  (Ky.)  1  S.  W.  Rep.  439,  and  note. 
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emption  estate  shall  be  terminated.  The  injunction  was  granted,  restraining 
a  sale  of  the  property  levied  upon. 

What  were  the  rights  of  the  beneficiaries  in  the  exempt  property,  supposing 
that  the  same  had  bden  surrendered  by  these  complainants  to  their  possession 
as  soon  as  the  order  of  exemption  was  passed ;  that  is,  as  soon  as  the  proceed- 
ing for  exemption  which  was  pending  when  these  complainants  purchased 
at  judicial  sale  terminated?  These  rights  were  to  have  the  corpus  of  the 
property,  and  the  unrestricted  use  of  it,  just  as  ordinary  owners  are  entitled 
to  use  their  property  of  a  similar  kind,  with  the  single  exception  that  no  sale 
of  it  could  be  made  save  in  the  mode  prescribed  by  statute.  The  cattle  might 
have  been  all  butchered  and  eaten,  and  the  horse  worn  out,  long  before  the 
exemption  estate  would  expire  by  the  eiBux  of  time.  The  record  shows  that 
quite  a  number  of  the  beneficiaries  are  children;  some  of  them  quite  young. 
There  is  every  probability  that  before  they  ail  attain  majority  every  one  of 
the  animals  would  be  dead  and  gone,  and  it  is  not  unlikely  that  the  rest  of 
the  property — such  an  article,  for  instance,  as  a  sugar-mill — would,  by  wear 
and  tear,  become  worthless.  At  all  events,  there  can  be  no  doubt  that  the 
object  of  the  homestead  and  exemption  laws  is  to  allow  families  to  have  the 
actual  possession  and  use  of  the  specific  property  claimed  and  set  apart. 
What  right,  then,  has  any  one  who  converts  that  property  to  his  own  use, 
contrary  to  the  exemption  right,  to  require  that  the  family  shall  be  in  a  worse 
condition,  by  reason  of  his  wrongful  act,  than  they  would  have  been  in  had 
he  done  them  no  wrong?  If  he  deprives  them  of  their  rightful  custody  and 
use  of  the  specific  property,  why  should  they  not  have,  in  place  thereof,  the 
custody  and  use  of  the  money  recovered  from  him  as  damages,  so  that  they 
may  use  it  as  fredy  as  they  might  have  used  the  property  which  it  represents? 

In  the  case  of  the  sale  and  purchase  of  land  subject  to  a  pending  application 
for  homestead,  as  in  Kilgore  v.  Beck,  40  Ga.  298, 297;  Faircloth  v.  8t,  Johns. 
44  Ga.  603,  the  homestead  beneficiaries  are  to  have  the  land  specifically  for  their 
enjoyment,  according  to  the  nature  of  the  property.  In  like  manner,  in  case 
of  the  sale  and  purchase  of  personalty,  they  are  to  have  the  specific  personalty 
for  their  enjoyment,  according  to  the  nature  of  this  species  of  property;  and 
to  enjoy  it  fully,  according  to  its  nature,  involves  the  right  to  cona|pie  it  or 
to  wear  it  out.  It  is  the  duty  of  those  purchasing  personalty  subject  to  a 
pending  application  for  exemption  to  respect  the  exemption  right  as  a  sacred 
thing,  and  to  surrender  the  property  as  soon  as  the  right  is  established,  and 
then  wait  patiently  for  what  is  left  of  it  when  the  right  becomes  extinct.  If 
they  fail  to  take  this  course,  they  must  not  only  submit  to  a  recovery,  but  if  the 
recovery  be  in  money,  as  in  the  present  case,  must  pay  it.  The  proper  inter- 
pretation of  such  a  recovery  is  that  it  is  only  a  compensation  In  damages  for 
what  the  exemption  estate  has  lost  by  the  wrongful  act  done  in  withholding 
or  converting  the  property.  As  to  the  mere  contingent  interest  of  the  wrong- 
doers in  the  possible,  residue  after  the  exemption  estate  is  exhausted,  that  may 
well  be  supposed  not  to  have  been  embraced  in  the  recovery;  but,  whether  so 
or  not,  there  can  be  no  legal  reason  for  allowing  the  wrongful  act  to  work  a 
destruction  of  the  right  of  the  beneficiaries  to  possess  and  use  the  coi-pus, — a 
right  clearly  existing  when  the  wrongful  act  was  committed. 

The  judge  erred  in  granting  the  injunction,  and  we  sum  up  our  ruling,  un- 
der the  facts  and  law  of  the  case,  as  follows:  After  a  recovery  in  damages 
for  the  conversion  of  exempt  personalty,  (such  as  cattle,)  the  beneficiaries,  by 
their  proper  representative,  are  entitled  to  have  possession  of  the  money,  and 
to  use  and  enjoy  it  as  freely  as  they  could  or  might  have  used  the  property 
had  it  not  been  converted.  Those  who  converted  the  property,  though  they 
obtained  possession  of  it  by  purchase  at  a  sale  under  a  judgment  against  the 
head  of  the  family,  and  though  one  of  them  was  the  plaintiff  in  that  judgment, 
and  is  still  a  creditor,  have  no  right  to  have  the  money  invested.  Judgment 
reversed. 
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Whitb  and  another  v.  Bomans. 
(Supreme  Qnai  of  Appeals  mf  Wett  Virginia.    April  9,  1887.) 

1.  FLSADHrO—DlOI^A.BATIOF— RSQUISITBB. 

It  is  an  elementary  rale  in  pleading  that  the  declaration  mnst  allege  all  the  dr^ 
cnmstances  necessary  for  the  support  of  the  action,  and  contain  a  fall,  regular, 
and  methodical  statement  of  the  injnry  which  the  plain  tiff  has  sustained,  with  such 
precision,  certainty,  and  clearness  that  the  defendant  may  he  distinctly  informed 
of  the  specific  grounds  of  the  action,  and  thus  be  enabled  to  answer  by  a  direct  and 
unequivocal  plea  with  evidence  to  support  it. 

2.  Savx. 

A  case  in  which  the  declaration  fails  to  conform  in  ita  averments  to  the  essential 
requirements  of  this  rule,  and  is  therefore  held  fatally  defective  and  insufficient  on 
general  demurrer. 

(Syllabus  hy  the  Court,) 

Error  to  circuit  court,  Logan  county. 
Action  for  breach  of  contract.    The  opinion  states  the  case. 
ff.  K.  Shumate,  for  plaintiff  in  error.    No  appearance  for  defendant  in 
error. 

Sntdeb,  J.  Action  of  trespass  on  the  case  brought  in  June,  1882,  in  the 
circuit  court  of  Logan  county,  by  Thomas  White  and  Chapman  Williamson, 
plaintiffs,  against  Alexander  Romans,  defendant,  to  recover  damages  for  al- 
leged breaches  of  a  written  contract.    The  declaration  contains  three  counts. 

The  substance  of  the  first  count  is  that  the  plaintiffs  and  defendant,  on 
August  26, 1881,  entered  into  a  contract  in  writing,  by  which  the  defendant 
sold  to  the  plaintiffs  all  the  Isam  Romans  land  on  the  Elk,  Millstone,  and 
Pidgeon  creeks,  in  said  county,  and  six  yoke  of  cattle,  with  their  saw-log  rig- 
ging, at  the  price  of  ^,200,  to  be  paid  in  timber  cut  and  hauled  from  said  land, 
and  delivered  to  the  defendant  well  rafted  and  oared,  at  the  mouth  of  Pidgeon 
creek,  on  or  before  June  1,  1882,  at  10  cents  per  cubic  foot;  that  by  said  con- 
tract the  defendant  was  to  furnish  to  plaintiffs  all  the  necessary  means  to 
carry  c^and  complete  said  job;  that  long  before  said  first  day  of  June,  1882, 
to-wit,  on  and  after  March  1, 1882,  the  defendant,  aitho\]gh  often  requested 
so  to  do,  failed  to  furnish  the  necessary  means,  to-wit,  money,  hands,  pro- 
visions, feed,  etc.,  to  enable  the  plaintiffs  to  perform  said  contract;  that  the 
plaintiffs  did  perform  said  contract  on  their  part  until  the  defendant  refused 
to  furnish  hands,  provisions,  feed,  etc.,  to  complete  the  same,  and  the  want 
of  water  to  run  the  timber  to  the  place  of  delivery;  and  that  the  plaintiffs  did, 
before  June  1,  1882,  deliver  to  the  defendant,  at  the  mouth  of  Ildgeon  creek, 
under  said  contract,  timber  of  the  value  of  $1,500.  Yet  the  defendant,  well 
knowing  the  premises,  has  not  kept  and  performed  said  contract,  but  has 
broken  the  same,  and  to  keep  the  same  has  wholly  refused  and  neglected,  to 
the  damage  of  the  plaintiffs  82,500. 

The  second  count  is,  in  effect,  the  same  as  the  first,  except  that  it  further 
avers  that  the  defendant  delivered  to  the  plaintiffs  the  possession  of  said  land 
and  cattle,  he  retaining  the  legal  title  thereto  until  the  contract  should  be  per- 
formed by  the  plaintiffs ;  that  under  the  contract  the  plaintiffs  delivered  in 
Pidgeon  creek  and  its  tributaHes  a  large  amount  of  timber,  to-wit,  of  the 
value  of  83,500,  and  that  three  months  before  June  1, 1882,  the  defendant 
forcibly  took  from  the  plaintiffs  the  said  six  yoke  of  cattle  and  their  rigging, 
whereby  the  plaintiffs  were  prevented  from  fulfilling  said  contract  on  their 
part. 

The  third  count  purports  to  set  out  the  contract  in  hcse  verba,  as  follows: 
"AxTQUST  26,  1881.  Article  of  agreement  made  between  A.  L.Romans,  of 
the  first  part,  and  Thomas  White  and  Chap.  Williamson,  of  the  second  part. 
A.  L.  Romans  sells  to  the  parties  of  the  second  part  the  Isam  Romans  tract 
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of  land,  and  six  joke  of  cattle,  and  the  peeled  timber  on  it,  for  the  snm  of 
4^,200  in  timber,  the  same  timber  that  is  peeled  on  said  land,  at  the  mouth  of 
Pidgeon  C,  well  rafted  and  oared,  at  ten  cents  per  cubic  foot,  for  which  they 
bind  themselTes  to  cut  and  haul  the  aforesaid  timber  this  year,  and  deliver  it 
against  June  1,  1882,  if  possible;  and  the  first  party  binds  himself  to  furnish 
the  necessary  means  to  run  said  job  in,  for  which  the  second  party  binds  the 
land  and  timber,  all  of  it,  and  the  cattle  and  rigging  and  possession  of  said 
land  and  property,  till  paid  for,  for  which  the  second  party  is  to  use  all  en- 
ergy to  put  said  timber  out  this  season,  providing  there  is  water. "  This  count 
then  avers  in  general  terms,  that  the  plaintiffs  fully  complied  with  and  per- 
formed on  their  part  the  stipulations  of  said  contract;  but  that  the  defendant, 
although  often  requested,  has  not  kept  said  contract,  but  has  broken  the  same, 
to  the  damage  of  the  plaintiffs  $2,500. 

The  defendant  demurred  generally  to  the  declaration,  and  the  court  over- 
Tuled  the  demurrer.  The  case  was  tried  by  Jury  on  the  issue  of  not  guilty, 
and  there  was  a  verdict  and  Judgment  against  the  defendant  for  $800.  The 
•defendant  moved  for  a  new  trial,  which  the  court  refused.  He  then  excepted, 
4ind  at  his  instance  all  the  evidence  was  certified  and  made  part  of  the  record. 

Our  first  inquiry  is,  did  the  court  err  in  overruling  the  demurrer  to  the 
declaration?  The  contract  set  out  in  the  third  count  is  very  badly  drawn, 
and  not  very  clear  and  definite  in  its  purposes.  It  seems,  however,  to  be  in- 
tended as  a  sale  of  the  land  and  cattle  to  the  plaintiffs,  in  consideration  of 
$3,200,  to  be  paid  in  timber  at  10  cents  per  cubic  foot,  and  delivered  to  the 
-defendant  at  the  mouth  of  Pidgeon  creek  by  June  1, 1882,  if  possible;  the  de- 
fendant to  furnish  the  necessary  means  to  enable  the  plaintiffs  to  perform  the 
<x>ntract,  for  which  he  is  to  retain  the  title  to  the  land  and  cattle  as  security. 
What  means  the  defendant  was  to  furnish  is  not  specified;  nor  is  it  clear  to 
what  extent  the  land  and  cattle  were  to  stand  as  security, — ^whether  for  the 
$3,200  purchase  money  of  the  land  only,  or  for  that  and  also  the  repayment 
of  the  means  advanced  by  the  defendant  to  enable  the  plaintiffs  to  fulfill  the 
•contract. 

In  the  first  and  second  counts  it  is  averred  that  the  means  to  be  furnished 
3>y  the  defendant  was  to  be  ** money,  hands,  provisions,  feed,  etc."  I^by  this 
is  meant  that  the  defendant  was  to  furnish  all  or  enough  money,  hands,  pro- 
visions, feed,  etc.,  to  run  the  Job  or  complete  the  contract,  then  the  plain- 
tiffs were  bound  to  do  nothing  but  superintend  the  work.  But  I  presume 
the  correct  interpretation  of  the  contract,  and  intention  of  the  parties,  was 
that  the  defendant  was  only  to  furnish  such  means  as  might  be  deemed  neces- 
sary to  enable  the  plaintiffs,  with  the  means  under  their  control  and  to  be  fur- 
nished by  them,  to  deliver  the  timber  as  required  by  the  contract;  that  is,  the 
defendant  was  to  aid  the  plaintiffs  with  means,  so  far  as  might  be  necessary 
to  enable  them  to  complete  the  contract  within  the  time  specified.  If  this  be 
so,  then  the  measure  of  damages  for  the  failure  of  the  defendant  to  furnish 
such  means  would  be  simply  the  value  or  cost  of  the  means,  whatever  it 
might  be,  which  the  defendant  refused  to  furnish.  Such  refusal  by  the  de- 
fendant would  not  excuse  the  delivery  of  the  timber  by  the  plaintiffs,  but 
would  only  authorize  them  to  buy  and  furnish  such  means  at  the  cost  of  the 
defendant,  and  recover  such  cost,  or  the  amount  expended  by  them  for  the 
same,  from  the  defendant.  This  would  constitute  the  damages  sustained  by 
the  plaintiffs.  In  neither  of  the  counts  in  the  declaration  is  there  any  aver- 
ment upon  which  any  such  damages  could  be  recovered.  It  is  uncertain  from 
the  counts  of  the  declaration,  taken  singly  or  together,  what  the  plaintiffs  are 
claiming  as  damages,  or  in  what  they  consist,  or  of  what  breaches  they  com- 
plain. 

In  the  first  and  second  counts  the  claim  seems  to  rest  upon  two  separate 
and  distinct  grounds:  Firat,  the  failure  of  the  defendant  to  furnish  the  neces- 
.sary  means  to  enable  the  plaintiffs  to  fulfill  their  part  of  the  conti-act;  and. 
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secoTidf  the  value  of  the  timber  delivered  by  the  plaintiffs  before  the  defend- 
ant refused  to  furnish  the  necessary  means.  These  grounds  are  not  only  in- 
consistent, but  thej  fail  to  state  any  cause  of  action.  The  refusal  of  the  de- 
fendant to  furnish  the  means  did  not,  so  far  as  the  averments  show,  render 
it  impossible  for  the  plaintiffs  to  perform  the  contract,  and  therefore,  as  above 
stated,  it  was  their  duty  to  furnish  the  means  at  the  cost  of  the  defendant^ 
and  complete  the  contract  notwithstanding  such  failure  on  the  part  of  the  de- 
fendant. Nor  could  the  plaintiffs  recover  the  price  of  the  timber  delivered  by 
them,  because,  by  the  terms  of  the  contract^  the  consideration  agreed  upon  for 
the  timber  was  the  land  and  cattle,  and  there  is  no  averment  that  they  had 
been  deprived  of  the  land,  or  that  ib  was  of  less  value  than  the  timber  so  de- 
livered. 

It  is  an  elemental  and  fundamental  rule  in  pleading  that  the  declaration 
must  allege  aU  the  circumstances  necessary  for  the  support  of  the  action,  and 
contain  a  full,  regular,  and  methodical  statement  of  the  injury  which  the  plain- 
tiff has  sustained,  and  the  time  and  place  and  other  facts  and  circumstances, 
with  such  precision,  certainty^  and  clearness  that  the  defendant,  thus  in- 
formed of  what  he  is  called  upon  to  answer,  may  be  able  to  respond  by  a  di- 
rect and  unequivocal  plea,  with  evidence  to  support  it,  and  that  the  juiy  may 
be  enabled  to  give  a  complete  verdict  upon  the  issue,  and  that  the  court,  con- 
sistently with  the  rules  of  law,  may  give  a  certain  and  distinct  judgment 
upon  the  premises.  Bex  v.  Home^  Oowp.  682;  1  Saund.  PI.  &  £v.  (415,) 
509.  Besides  this,  the  pleading  must  not  state  two  or  more  facts,  either  of 
which  would  of  itself,  independently  of  the  other,  constitute  a  sufficient 
ground  of  action  or  defense.    1  Chit.  PI.  249. 

According  to  these  elementary  rules  of  pleading,  the  declaration  before  us, 
and  each  count  thereof,  is  fatally  defective  and  insufficient.  Neither  of  the 
counts  inform  the  defendant  of  the  breach  on  which  the  plaintiffs  found 
their  action,  nor  of  the  facts  and  circumstances  which  entitle  them  to  dam- 
ages. There  is  no  averment  of  any  request  or  demand  upon  the  defendant  U> 
furnish  the  necessary  means  to  enable  the  plaintiffs  to  complete  the  contract. 
So,  even  if  the  failure  of  the  defendant  to  furnish  such  means  could  excuse 
the  full  performance  of  the  contract  on  the  part  of  the  plaintiff,  it  could  not 
do  so  until  a  demand  had  been  made  upon  and  refused  by  the  defendant. 
The  plaintiffs  were,  according  to  the  theory  of  the  declaration,  to  be  the 
judges  of  what  means  they  required  to  enable  them  to  complete  the  work, 
and  it  was  therefore  essential  that  they  should  demand  them  of  the  defendant. 
The  general  averment  that  the  defendant,  although  often  requested,  etc.,  is 
not  sufficient  in  such  cases.  The  averment  of  a  demand  must  be  made  direct 
and  positive,  and  proved  on  the  trial.  1  Chit.  340;  Greenwood  v.  Curtis^  6- 
Mass.  858. 

In  the  second  count  it  is  alleged  that  the  defendant  forcibly  took  from  the 
plaintiffs  the  said  six  yoke  of  cattle;  but  it  is  not  alleged  that  this  constituted 
the  breach  of  which  the  plaintiffs  complain.  This  averment  is  introduced 
merely  as  an  excuse  or  reason  to  show  why  the  plaintiffs  did  not  deliver  the 
timber  as  they  were  required  to  do  by  the  contract,  and  not  as  a  specific  breach 
of  the  contract  entitling  the  plaintiffs  to  recover  damages. 

None  of  the  counts  show  that  the  plaintiffs  had  been  by  the  defendant 
ejected  from  or  deprived  of  the  land  which  was  the  principal,  if  not  the  sole,, 
consideration  of  the  contract.  They  certainly  cannot  retain  the  consideration 
which  they  were  to  receive  for  the  full  performance  of  the  contract,  and  then 
recover  from  the  defendant  damages  for  their  failure  to  complete  the  contract, 
on  the  ground  that  he  refused  to  furnish  them  the  means  to  complete  it.  This 
would  be  in  effect  taking  the  land  from  the  defendant  without  consideration, 
and  compelling  him  to  pay  damages  to  the  plaintiffs,  because  he  did  not  fur- 
nish them  the  means  to  enable  them  to  pay  him  the  agreed  consideration  for 
the  land. 
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Bat  it  is  needless  to  pursue  this  discussion  further.  The  declaration  is  so 
incongruous,  ancertain,  and  inconsistent  that  it  is  impossible  to  ascertain 
from  its  averments  what  was  the  contract  between  the  parties,  what  damages 
they  have  sustained,  or  of  what  breaches  they  complain.  Each  of  the  counts 
states  the  contract  differently,  and  none  of  them  state  any  cause  of  action. 
The  court  therefore  erred  in  overruling  the  demurrer  to  the  declaration. 

The  conclusion  thus  reached  makes  it  unnecessary  to  consider  any  of  the 
other  questions  in  the  case.  The  Judgment  of  the  circuit  court  must  be  re- 
versed, the  verdict  of  the  jury  set  aside,  the  demurrer  to  the  declaration  sus- 
tained, and  the  case  remanded  to  said  court,  where  the  plaintiffs,  if  they  so 
elect,  will  be  given  leave  to  amend  their  declaration;  otherwise,  the  action 
will  be  dismissed. 

Johnson,  Green,  and  Woods,  JJ.»  concurred. 


KORNE  and  Wife  c.  Kornb. 
{Suprwaie  Court  of  AppedU  of  West  Virginia,    Jane  25,  1887.) 

1.  Equht — Plbading — MuLTiVABiousNEafi— Altesnatb  Rblief. 

A  bill  in  chancery  la  not  maltifarious,  and  therefore  demurrable,  simply  because 
it  contains  a  prayer  for  alternate  relief,  inconsistent  with  its  prayer  for  specific  re- 
lief. 

2.  Saxk— Kescissioh  op  Coiitbact— Fraud— Mental  CAPAcmr. 

While  the  conrts  may  set  aside  contracts  made  by  persons  of  gn^eat  mental  weak- 
ncBs,  though  not  amounting  to  absolute  disqualification,  when  the  contracts  are 
grossly  inequitable  or  unjust  to  such  persons,  they  will  not  for  such  cause  set  aside 
valid  contracts  entered  into  by  parties  fully  competent  to  contract. 

8.  COMPBOMISB— GoNCLUSITENlsaS. 

Where  a  compromise  of  a  doubtful  right  is  fairly  made  between  parties,  it  is  bind- 
ing, and  cannot  be  affected  by  any  subsequent  investigation  or  result;  and  this  is  so 
whether  it  is  a  compromise  of  a  doubtftil  question  of  law  or  fact.^ 

4.  ConTRACT— Fob  Supfobt^Intbbpbbtation. 

When  a  father  and  mother  enter  into  a  contract  with  their  son,  whereby  they 
sell  to  the  son  a  small  farm,  and,  as  a  part  of  the  consideration  therefor,  tne  son 
agrees  to  comfortably  support  his  parents  during  their  lives;  and  the  contract 
stipulates  that  it  is  expressly  understood  by  all  the  parties  that  the  parents  are  to 
reside  on  the  farm,  and  occupy  a  portion  of  the  dwelling-house,  and  the  son  an- 
other portion  of  the  house,  and  that  the  son  is  to  keep  his  parents  in  eating  at  his 
own  table  the  same  as  he  has  for  himself:  heldf  that  the  son  is  bound  to  comfort- 
ably support  his  parents  at  the  dwelling-house  on  the  farm,  and  not  elsewhere. 

(Si^lus  by  the  Court.) 

Appeal  from  circuit  court,  Ohio  county. 

Bill  to  set  aside  a  deed  and  contracts,  on  the  ground  of  fraud  and  undue  in* 
fiuence  on  the  part  of  the  grantee.    The  opinion  states  the  case. 

Bicing,  Melvin  &  Riley,  for  appellants.  H.  M.  Husnell  and  W.  P.  Hubbard, 
for  appellee. 

Snyder,  J.  George  Korne  and  Margaret,  his  wife,  were  the  owners  of  a 
small  farm  of  38  acres  of  land  in  Ohio  county,  upon  which  they  had  resided 
for  a  number  of  years.  They  also  had  household  and  kitchen  furniture  and 
some  live-stock  on  the  farm,  and  the  said  Margaret  had  on  deposit  in  bank 
about  01,500  in  money.  They  had  five  children,  four  of  whom  were  daugh- 
ters, and  one  son,  John  Korne,  all  of  whom  bad  become  of  age  and  had  mai^ 

'Bespecting  what  will  support  a  compromise,  and  the  effect  of  such  compromise,  see 
Emmittsburgh  R.  Go.  v.  Donoghue,  (Md.)  10  Atl.  Rep.  238;  Anthony  v.  Boyd,  (R.  I.)  8 
Atl.  Rep.  701 ;  Gaines  v.  Molen,  30  Fed.  Rep.  27 ;  Central  Trust  Go.  v.  Wabash,  8t.  L.  & 
P.  Ry.  Co.,  29  Fed.  Rep.  546,  and  note ;  Brown  v.  Ladd,  (Mass.)  10  N.  £.  Rep.  839 ; 
Baumier  v.  Antiau,  (Mich.)  31  N.  W.  Rep.  880;  Richardson  <fe  B.  Co.  v.  Independent 
Dist.,  (Iowa,)  31  N.  W.  Rep.  871;  Brooks  v.  Hall,  (Kan.)  U  Pac.  Rep.  236. 

v.3s.E.no.l — 2  r^^^^l^ 
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ried.  The  son,  with  his  wife  and  children,  were  living  on  a  farm  adjoining 
that  of  his  father,  and  had  for  some  years  been  cropping  the  farm  of  liis 
father  on  the  shares.  One  of  the  daughters,  who  was  then  a  widow,  but  en- 
gaged to  marry  again,  which  she  soon  after  did,  was  living  in  the  house  with 
the  old  people,  who  were  then  old  and  infirm  in  body.  Under  these  circum- 
stances the  father  and  mother  made  a  written  contract  with  their  son  John, 
^dated  October  23,  1882,  containing  the  following  provisions: 

**That  the  said  John  Korne  is  to  move  into  the  house  with  said  George  and 
^largaret  Zome,  the  parties  of  the  first  part,  and  that  the  said  John,  party  of 
the  second  part,  takes  possession  of  eveiything  belonging  to  the  parties  of  the 
first  part,  for  his  (the  said  John's)  own  use,  to  his  profit  all  that  he  can  make 
off  the  land  now  owned  by  said  George  Korne;  also  all  the  hay,  all  the  hogs, 
corn,  potatoes,  and  all  wheat  in  the  ground  and  grown  in  this,  as  aforesaid,  the 
fall  seeding  of  wheat,  etc.  It  is  agreed  that  parties  of  the  first  part  will  keep 
one  horse  for  their  own  use.  Said  party  of  second  part  is  to  have  use  of  said 
horse  when  parties  of  the  first  part  are  not  using  him.  It  is  further  agreed 
that  John  Korne,  party  of  the  second  part,  agrees  to  keep  George  Korne  and 
Margaret  Korne,  his  wife,  in  eating  at  his  own  table  the  same  that  he  has  for 
himself;  and  it  is  agreed  that  parties  of  the  first  part  pay  their  own  doctors' 
bills  and  funeral  expenses;  party  of  second  part  all  tax.  The  term  of  this 
agreement  is  for  five  years,  and  during  the  life-time  of  the  parties  of  the  first 
part.  It  is  also  agreed  that  at  the  end  of  five  years,  or  at  the  death  of  the 
parties  of  the  first  part,  that  party  of  the  second  part  gets  or  takes  everything 
tliat  relates  to  personal  property  or  belongs  to  parties  of  first  part  as  personal 
property. " 

Pursuant  to  this  contract  John  moved  into  the  house  of  his  parents,  and 
took  control  of  the  farm  and  personal  property  in  the  manner  agreed  upon, 
and  so  remained  for  about  one  year.  At  the  end  of  the  year  all  the  parties 
deemed  it  necessaiy  that  the  buildings  on  the  farm  should  be  enlarged  and 
improved.  In  order  to  get  John  to  make  these  improvements,  all  the  parties 
entered  into  another  written  contract  on  October  20,  1883,  by  which  the  said 
George  Korne  and  wife  agreed  to  sell  their  said  farm  to  John  Korne  upon  the 
following  terms  and  conditions: 

*' First.  It  is  expressly  understood  by  all  the  parties  to  this  agreement  that 
the  said  George  and  Margaret  Korne  are  to  reside  on  said  farm  during  the 
term  of  their  natural  lives,  and  are  to  occupy  a  portion  of  the  dwelling-house, 
and  the  said  John  Korne  agrees  to  occupy  a  portion  of  said  dwelling-house, 
along  with  the  said  parties  of  the  first  part,  and  to  comfortably  support  and 
maintain  the  said  George  and  Margaret  Korne  during  the  term  of  their  nat- 
ural lives,  and  not  only  to  see  that  they  are  comfortably  provided  for  with 
clothing  and  food,  but  to  see  that  they  are  properly  and  comfortably  cared  for, 
both  in  sickness  and  health;  and  as  a  further  consideration  for  said  farm  the 
said  John  Korne  agrees  to  pay  within  six  months  after  the  death  of  the  said 
Oeorge  and  Margaret  Korne,  or  the  death  of  the  survivor  of  them,  the  sum  of 
twelve  hundred  dollars,  as  follows:  To  Amelia  Davis,  the  sum  of  three  hun- 
dred dollars;  to  Philopena  Ewing,  the  sum  of  three  hundred  dollars;  to  Bar- 
bara Kimmins,  the  sum  of  three  hundred  dollars ;  and  to  Caroline  Higgs, 
three  hundred  dollars;  and  in  case  of  the  death  of  any  of  the  parties  above 
named  before  receiving  their  proportion  of  said  twelve  hundred  dollars,  then 
their  share  shall  be  paid  direct  to  their  heirs  or  personal  representatives;  and 
in  consideration  of  the  promises  of  the  said  John  Korne,  the  said  George  and 
Margaret  agree  to  deliver  the  possession  of  said  farm,  with  the  exception 
before  provided  for,  to  the  said  John  Korne,  upon  the  signing  of  this  agree- 
ment, for  the  purpose  of  improving,  cultivating,  and  managing  as  his  own, 
and  for  his  own  use.  And,  further,  the  said  George  and  Margaret  Korne 
have  this  day  acknowledged  a  deed  of  general  warranty  for  said  farm  to  the 
said  John  Korne,  and  have  placed  the  deed  as  acknowledged  in  the  hands  of 
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William  Bashfield,  who  is  instructed  to  hold  said  deed  during  the  life-time  of 
the  said  Greorge  and  Margaret  Kome;  and  after  the  death  of  the  survivor  of 
them,  if  the  said  John  Korne  has  faithfully  performed  his  part  of  this  agree- 
ment, upon  his  producing  the  receipts  from  his  four  sisters,  or  their  heirs  or 
persona]  representatives,  for  their  respective  shares  of  the  twelve  hundred 
dollars  above  mentioned,  or  satisfactory  evidence  that  he  has  made  a  proper 
tender  of  the  money  due  to  any  one  or  more  of  them  that  may  have  refused 
to  receipt  for  the  same,  then  the  said  William  Bushfield  is  directed  to  deliver 
the  deed  over  to  the  said  John  Kome,  his  heirs  or  personal  representatives. 
Further,  it  is  agreed  that  should  the  said  John  Kome  die  before  the  death  of 
the  parties  of  the  first  part  to  this  agreement,  upon  his  wife  and  family  car- 
rying out  his  part  of  the  agreement,  then  they  are  to  receive  the  deed  upon 
the  same  terms  as  above  provided  for.  Further,  should  the  said  John  Kome 
become  dissatisfied,  and  remove  from  the  premises,  or  fail  or  refuse  to  pro- 
vide for  the  parties  of  the  first  part  as  above  mentioned,  then  the  said  George 
^nd  Margaret  Korne  shall  have  the  right  to  demand  the  said  deed  and  destroy 
the  same  if  they  wish  to  do  so.  But  in  the  event  of  the  said  parties  of  the 
first  part  losing  their  minds  from  age  or  disease,  then  the  said  William  Bush- 
Held  shall  be  perfectly  satisfied  that  the  said  John  Kome  was  failing  to  per- 
form his  portion  of  the  agreement  before  delivering  the  deed  to  them,  without 
the  approval  of  the  said  party  of  the  second  part. " 

Both  of  said  contracts  were  acknowledged  by  the  parties,  and  the  privy  ez-^ 
ami  nation  of  the  said  Margaret  duly  certified.  In  September,  1885,  Qeorge 
■and  Margaret  Kome  brought  this  suit  in  the  circuit  court  of  Ohio  county 
against  their  son,  John  Korne,  to  set  aside  both  of  said  contracts,  and  to  have 
the  farm,  with  its  rents  and  the  personal  property,  restored  to  them,  or  to 
compel  the  defendant  to  repay  certain  money,  and  pay  annually  to  the  plain- 
tiffs a  sum  suflicient  to  comfortably  support  and  maintain  them  during  their 
lives.  The  bill  alleges  that  the  plaintiffs  are  each  about  70  years  of  age,  and 
in  feeble  health;  that  they  are  Germans,  and  unable  to  read  or  write,  and  en-' 
tirely  unacquainted  with  making  contracts  in  relation  to  real  estate,  or  the 
effects  of  the  provisions  of  such  contracts;  that  the  aforesaid  contracts  were 
procured  by  the  persuasions  and  promises  of  the  defendant,  and  signed  and 
acknowledged  by  the  plaintiffs  without  their  having  understood  the  provisions 
thereof,  or  having  the  same  explained  to  them;  that  after  said  contracts  had 
been  signed,  and  the  defendant  had  gotten  possession  of  all  the  plaintiffs' 
property,  he  compelled  his  mother  to  turn  over  to  him  $700  of  her  own  money, 
he  claiming  that  he  was  entitled  to  it  under  said  contracts;  that  the  defend- 
ant then  became  quarrelsome  and  hateful  to  the  plaintiffs,  and  refused  to  pro- 
vide them  with  the  necessary  comforts  of  life,  and  denied  them  proper  atten- 
tion and  nourishment  in  sickness;  that  about  July  4,  1885,  he  made  it  so  dis- 
agreeable for  them  by  his  abuse  and  harsh  treatment  that  they  were  compelled 
to  leave  the  farm,  and  since  then,  with  the  exception  of  one  week,  they  have 
been  living  among  their  relatives  and  friends;  that  they  are  without  means, 
and  unable  to  work,  and,  although  the  defendant  has  all  their  property,  he 
has  not  in  any  manner  aided  or  assisted  them,  but  has  wholly  f^ed  and  re- 
fused to  furnish  them  any  means,  or  to  comfortably  support  and  maintain 
them;  while,  on  the  contrary,  he  has  done  much  to  make  thdr  lives  uncom- 
fortable and  unhappy. 

There  was  a  demurrer  to  the  bill,  which  the  court  overruled.  The  defend- 
ant answered  the  bill,  denying  each  and  all  of  its  allegations  which  tended  to 
show  that  the  plaintiffs  were  entitled  to  any  relief  whatever.  A  great  many 
depositions  were  taken,  including  those  of  all  the  parties  to  the  suit,  and  the 
cause  was  finally  heard  on  Octol^r  6,  1886,  when  the  court  entered  a  decree 
dismissing  the  bill,  with  costs.    From  this  decree  the  plaintiffs  have  appealed. 

Because  the  bill  prays  for  relief  in  the  alternative,  the  counsel  for  the  ap- 
pellee claim  that  it  was  thereby  rendered  multif  arious»  and  the  demurrer  should 


Digiti 


zed  by  Google 


20  80GTHEABTERN  BEPORTEB.  [W.Va» 

have  been  sustained.  A  bill  cannot  be  made  multifarious  by  its  prayer.  II 
the  specific  or  alternate  relief  asked  is  inconsistent  with  the  averments  of  the 
bill,  the  same  will  be  disregarded,  and  relief  given  under  the  prayer  for  gen- 
eral relief,  if  there  is  such  prayer,  and  the  facts  averred  entitle  the  plaintiff 
to  any  relief.  Slory,  Eq.  PI.  §§  40,  426.  Whether  a  bill  is  multifarious  or 
not  must  be  determined  from  the  frame  and  structure  of  the  bill;  that  is,  from 
its  allegations,  and  not  from  its  prayer.  I  think  the  demurrer  was  properly 
overruled. 

The  appellants  assign  as  error,  and  contend  that  the  circuit  court  improp- 
erly dismissed  the  bill  without  granting  the  relief  therein  prayed  for  by  the 
plaintiffs.  This  position  is  very  general,  and  comprehends  the  whole  merits 
of  the  case.  In  reference  to  the  execution  of  the  two  written  contracts  as- 
sailed in  the  bill,  the  testimony  clearly  establishes  that  said  contracts  were 
fairly  and  legally  executed.  The  depositions  of  the  plaintiffs  themselves  fall 
far  short  of  sustaining  the  most  material  allegations  of  the  bill.  While  it  is 
shown  they  are  Germans,  and  that  the  female  plaintiff  cannot  read  or  write^ 
it  is  shown  that  the  male  plaintiff  can  both  read  and  write  German,  and  both 
of  them  have  lived  in  Ohio  county  for  nearly  50  years,  and  during  that  time, 
or  the  greater  part  of  it,  carried  on  the  huckstering  business,  and  accumulated 
considerable  property.  Their  depositions  indicate  very  distinctly  that  they  are 
not  only  not  weak-minded  and  credulous,  but  that  they  possess  a  considerable 
degree  of  shrewdness  and  caution  in  business  transactions.  The  old  man  was 
particularly  cautious  about  the  time  the  contract  of  October  20, 1883,  was  exe- 
cuted; for,  after  talking  over  and  agreeing  upon  its  provisions,  he  declared 
that  he  would  not  execute  it  until  his  friend  Bushfield  was  present.  All  the 
witnesses,  other  than  the  plaintiffs,  including  the  scrivener  and  officer  who 
took  the  acknowledgments  of  the  parties,  testify  positively  that  the  contracts 
were  read  over  to  the  plaintiffs  two  or  three  times,  and  explained  f  o  them,  and 
that  they  fully  understood  the  contents  of  each  at  the  time  of  the  execution. 

I  think,  from  all  the  proofs,  there  can  be  no  question  but  that  the  plain- 
tiffs had  ample  capacity  to  understand  the  provisions  of  the  contracts,  as  well 
as  every  facility  and  opportunity  to  do  so  before  they  executed  and  acknowl- 
edged the  contracts.  That  they  may  have  possibly  misconstrued  or  failed  to 
comprehend  fully  the  legal  effect  of  all  the  provisions  of  the  contracts  is  a 
matter  which  they  alone  can  determine.  But,  be  this  as  it  may,  it  is  no 
ground  for  impeaching  or  setting  aside  the  contracts  when  it  distinctly  ap- 
pears, as  it  does  in  this  instance,  that  there  was  no  fraud  or  imposition  in  pro- 
curing the  execution,  and  the  parties  were  fully  capable  of  transacting  the 
business,  and  understanding  the  facts  relating  to  it.  This  is  not  an  instance 
of  a  contract  made  by  a  person  of  great  mental  weakness  or  imbecility.  In 
such  case  courts  have  often  held  that  the  transaction,  when  grossly  inequita- 
ble or  unfair,  might  be  set  aside,  although  the  incapacity  of  such  person  be 
not  an  absolute  disqualification  for  the  transaction  of  business.  It  therefore 
seems  to  me  that  the  following  cases,  and  others  relied  on  by  the  appellants, 
have  no  application  to  this  case:  Deem  v.  Phillips,  6  W.  Va.  168;  Bamu^ 
Y.  Marshall,  3  Leigh,  567;  Whitehom  v.  Hines,  1  Munf.  667» 

There  is  no  pretense  for  any  contention  that  the  first  contract  was  obtained 
by  any  effort  or  undue  influence  by  any  one.  It  was  plainly  the  voluntary  act 
of  the  plaintiffs,  entered  into  at  their  own  suggestion.  The  subsequent  con- 
duct of  the  parties,  however,  tends  to  show  that  the  plaintiffs  either  did  not 
fully  comprehend  the  legal  effect  of  all  the  provisions  of  said  eontractr  or  that 
they  afterwards  sought  to  give  it  a  construction  which  the  defendant  refused 
to  recognize  or  concede,  and  out  of  this  grew  the  distrust  and  dissatisfaction 
which,  it  seems  to  me,  have  been  the  principal  if  not  the  sole  cause  of  all  the 
unfortunate  disagreements  and  troubles  between  the  pai-ties.  The  ground  of 
this  dispute  as  to  the  construction  of  this  contract  will  be  hereafter  noticed. 

Within  a  year  after  John  moved  on  the  farm  under  the  first  contract^  his 
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father  made  a  will,  disposing  of  his  property  substantially  as  he  did  by  the 
provisions  of  the  aforesaid  contract  of  October  20, 1888.  Of  this  fact  the  father 
informed  John,  and  told  him  he  could  now  safely  go  on  and  repair  the  build- 
ings and  fences  on  the  farm.  John  told  his  father  that  the  will  could  be 
twanged  at  any  time,  and  that  he  would  not  make  any  improvements  on  such 
an  uncertainty.  It  was  then  agreed  that  the  provisions  of  the  will  should  be 
incorporated  into  a  binding  contract.  Pursuant  to  this  understanding*  the 
said  contract  of  October  20,  1883,  and  the  deed  therein  referred  to  were  pre- 
pared by  Dunlap,  an  attorney  at  law,  and,  after  the  same  had  been  read  and 
explained  to  the  parties,  they  executed  and  acknowledged  it  in  the  presence 
of  said  Dunlap  and  one  Bushfield,  who  was  thereat  the  request  of  the  father, 
and  as  his  adviser  in  the  transaction.  It  seems  to  me  that  this  contract,  as 
well  as  the  one  of  October  23,  1882^  was  fairly  and  voluntarily  executed  by 
the  plaintiffs,  with  a  full  understanding  of  its  contents,  and  without  any  ad- 
vantage or  undue  influence  on  the  part  of  the  appellant.  In  the  spring  fol- 
lowing the  execution  of  this  second  contract,  John,  the  son,  was  told  that  his 
father  and  mother  had  given  a  part  of  the  81,500  in  money  which  they  had  to 
some  of  his  sisters.  He  then  asked  his  parents  if  this  was  so,  and  being  in- 
formed by  them  that  it  was,  and  that  they  would  give  the  money  to  whom 
they  pleased,  he  told  them  that,  under  the  provisions  of  the  said  first  contract, 
they  had  no  right  to  give  the  money  away;  that  they  might  use  so  much  of  it 
as  they  might  need  for  their  own  uses  and  comfort  during  their  lives;  and 
that  whatever  remained,  If  anything,  at  their  death  was  to  be  his.  They 
contended  that  said  contract  did  not  include  the  money,  and  that  he  could  not 
get  any  of  it.  John  then  told  them  that,  as  a  compromise,  he  would  take 
$1,000  and  that  they  might  do  as  they  chose  with  the  balance,  and  that,  if 
they  did  not  come  to  terms,  he  would  put  an  injunction  on  the  money  in  the 
bank,  and  let  it  lay  there  for  their  own  use.  With  the  assistance  of  Bush- 
field,  a  compromise  was  effected,  by  which  John  got  $700  of  the  money,  and 
released  all  claim  to  the  residue. 

It  is  claimed  that  the  conduct  of  John  in  obtaining  this  money  was  illegal, 
and  constituted  duress,  and  that  he  should  not  therefore  be  peimltted  to  re- 
tain it.  In  regard  to  this  money  there  was  no  trust  relation  between  the  par- 
ties. The  parties  were  entirely  capable  of  acting  for  themselves.  There  was 
no  concealment  or  misrepresentation  of  facts,  or  threat  of  violence.  The 
whole  difference  between  them  was,  as  we  must  presume,  a  bona  fide  dispute 
about  the  true  meaning  and  construction  of  the  contract  of  October  23, 1882. 
John  had  a  legal  right  to  resort  to  an  injunction,  or  other  legal  process,  in  an 
effort  to  secure  what  he  deemed  he  was  entitled  to  under  said  contract,  and 
his  parents  had  the  same  right  to  defend  or  maintain  their  construction.  If, 
under  these  circumstances,  the  parties  agreed  to  abate  a  part  of  their  respect- 
ive claims,  and  effect  a  compromise,  they  must  abide  the  result,  and  will  not 
be  permitted  to  have  the  merits  of  the  controversy  subsequently  investigated 
and  determined  by  the  courts.  Where  a  compromise  of  a  doubtful  right  is 
fairly  made  between  the  parties,  the  compromise  is  binding,  and  cannot  be 
affected  by  any  subsequent  investigation  or  result;  and  this  is  so,  whether  it 
is  a  compromise  of  a  doubtful  question  of  law  or  fact.  Durham  v.  Wadling- 
ton,  2  Strob.  Eq.  258;  Moore  v.  Fitzv>aUr,  2  Rand.  (Va.)  442;  Mills  v.  Lee, 
•6  T.  B.  Mon.  97;  Benriet  v.  Paine,  5  Watts,  259. 

According  to  the  testimony,  after  this  compromise  the  parties  lived  together 
in  the  same  house  peaceably,  and  without  any  apparent  discontent  or  dis- 
turbance, for  over  two  years.  It  is  therefore  evident  that  neither  this  trans- 
jiction,  nor  any  act  of  the  son  which  preceded  it,  was  the  immediate  cause 
which  produced  the  subsequent  unhappy  relations  and  trouble  between  the 
parties  which  have  culminated  in  the  bringing  of  this  suit.  But  the  real 
cause  was,  as  before  intimated,  the  belief  on  the  part  of  the  plaintiffs  that  one 
Samples,  who  wrote  the  said  contract  of  October  28, 1882,  had  deceived  them^ 
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or  intentionally  concealed  from  them  the  legal  effect  of  said  contract.  It  ap- 
pears that,  at  the  time  the  contract  was  executed,  Samples,  who  drew  it,  and 
before  whom  the  parties  acknowledged  it,  did  not  tell  the  plaintiffs,  as  be  aft-^ 
erwards  did,  that  the  words  ''personal  property''  therein  employed  included 
money.  This  they  regarded  as  bad  faith  on  his  part,  and  afterwards  enter- 
tained ill  feelings  towards  him.  CSonsequently,  when,  on  July  4, 1885,  the 
plaintiffs  found  Samples  at  the  house,  where  he  had  come  on  the  invitation  of 
their  son,  they  violently  abused  him,  and  ordered  him  away.  Their  son,  the 
appellee,  interfered,  and  then  the  row  took  place  which  estranged  the  parties, 
occasioned  the  abusive  language  and  resentment  which  induced  the  plaintiffs 
to  leave  the  house,  and  remain  away  from  the  son  as  they  have  ever  since» 
with  the  exception  of  one  week.  It  is  fully  shown  that  harsh  and  abusive 
language  was  used  on  this  occasion  by  both  the  appellee  and  the  appellants 
towards  each  other.  The  state  of  feeling  then  and  subsequently  existing  be- 
tween the  parties,  as  shown  by  the  testimony,  is  greatly  to  be  deplored.  But 
it  must  be  remembered  that  the  bitterness  of  family  feuds  or  quarrels  is  pro- 
verbial. They  have  such  intimate  knowledge  of  the  defects  and  shortcom- 
ings of  each  other,  and  esteem  it  a  personal  privilege  to  suffer  themselves  to 
speak  to  or  of  members  from  whom  they  differ,  especially  near  relatives,  in  a 
manner  they  never  adopt  to  or  of  strangers,  and  would  not  permit  others  to 
use  in  reference  to  those  of  whom  they  so  speak  themselves.  In  this  instance, 
however,  the  father  admits  that  he  swore  as  much  as  John,  and  that  he 
guessed  they  were  about  even  in  that  regard. 

About  two  weeks  after  this  rupture  the  plaintiffs  returned  to  the  house  of 
the  son,  and  remained  there  one  week.  They  say  they  then  left  because  John 
would  not  speak  to  them.  But,  on  the  other  side,  John  says  they  would  not 
speak  to  him,  and  that  he  has  frequently,  both  before  and  since  the  institu- 
tion of  this  suit,  asked  them  to  return  and  live  with  him.  and  they  positively 
declined  to  do  so.  The  testimony  wholly  fails  to  show  that  the  son,  during 
the  time  the  father  and  mother  stayed  with  him,  failed,  in  any  respect,  to  give 
them  all  the  attention  they  required,  or  that  he  did  not  support  and  maintaia 
them  comfortably.  It  seems  to  me,  therefore,  that  no  sufficient  ground  has- 
been  shown  for  setting  aside  either  of  said  contracts. 

It  is  suggested  in  the  brief  for  the  appellants  that  the  deed  mentioned  in 
the  said  contract  of  October  20, 1883,  is  revocable  at  the  will  of  the  grantoi*s, 
the  same  having  never  been  delivered  to  the  grantee.  There  is  clearly  noth- 
ing in  this  suggestion.  This  deed  was  delivered  as  an  escrow  by  the  grantors 
to  Bushfield.  It  is  therefore  not  revocable  by  the  grantors,  but  will  take  ef- 
fect whenever  the  condition  has  been  complied  with  upon  which  it  is  to  be 
finally  delivered.  SWashb.  Beal  Prop.  (584,)  268;  MUlettw.  Parker,  2  Mete. 
(Ky.)  608. 

It  is  further  contended  for  the  appellants  that  the  provisions  of  the  con- 
tract that  the  parents  were  to  reside  on  the  farm,  and  occupy  a  portion  of  the 
dwelling-house  with  the  son,  and  eat  at  the  same  table  with  him,  are  not  cove- 
nants to  do  anything  for  the  son,  or  for  his  benefit,  but  simply  the  reserva- 
tion of  a  right  for  the  advantage  of  the  parents,  and  a  limitation  upon  the 
son^s  right  to  occupy  the  house,  and  that  neither  is  the  covenant  for  the  sup- 
port of  the  parents  conditioned  or  dependent  upon  their  residing  in  the  house. 
It  is  therefore  plain  that  the  right  of  the  parents  to  demand  and  receive  their 
support  from  the  son  is  not  conditioned  or  dependent  upon  their  residing  in 
the  house  on  the  farm,  and  that  they  are  entitled  to  support  from  the  son,  al- 
though they  had  voluntarily  left  their  house.  As  a  general  proposition  each 
case  of  this  kind  must  be  decided  to  a  great  extent  upon  its  own  facts,  taking 
into  consideration  the  language  of  the  instrument  and  the  surrounding  cir- 
cumstances. 

In  Dtoelley  v.  Dwelley,  10  N.  E.  Rep.  469,  the  court  lays  down  as  the  only 
rule  to  be  extracted  from  the  cases  as  follows:  "The  court  will  look  at  all 
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the  circnmstances  of  the  case,  the  nature  of  the  property,  the  occupation 
and  relation  of  the  parties,  the  usages  of  the  place  and  of  the  business  to 
which  tbe  contract  relates;  and  ascertaining  by  reasonable  inference  what  the 
parties  may  have  understood  and  mutually  expected  at  the  time  of  the  mak- 
ing of  the  contract,  and  then  adopt  that  construction  which  will  best  and 
most  nearly  carry  the  contract  into  effect  as  they  intended  and  understood  it." 
Fiske  V.  FisTce,  20  Pick.  500. 

In  the  case  at  bar  the  terms  of  the  contract  of  October  20, 1883,  declare  that 
"it  is  expressly  understood  by  all  the  parties  to  this  agreement  that  the  said 
George  and  Margaret  £ome  are  to  reside  on  the  farm  during  the  term  of 
their  natural  lives,  and  are  to  occupy  a  portion  of  the  dwelling-house;  and 
the  said  John  Korne  agrees  to  occupy  a  portion  of  the  dwelling-house  along 
with  the  said  parties  of  the  first  part;"  and  by  the  contract  of  October  23, 
1882,  it  is  provided  "that  John  Korne  agrees  to  keep  (George  and  Margaret 
Korne,  his  wife,  in  eating  at  his  own  table,  the  same  that  he  has  for  himself." 
These  provisions  are  so  direct  and  positive  that  they  leave  no  room  for  con* 
struction  or  conjecture  as  to  what  was  the  expectation  and  understanding  of 
the  parties.  But  the  relation  of  the  parties  being  that  of  parents  and  son, 
and  the  nature  of  the  property,  as  well  as  all  the  other  attendant  facts,  con- 
firm the  conclusion  that  it  was  the  intention  and  expectation  that  the  support 
and  maintenance  were  to  be  furnished  at  the  dwelling-house  on  the  farm,  and 
not  elsewhere. 

The  value  of  the  farm  was  perhaps  less  than  82,000  at  the  time  and  in  the 
condition  it  was  when  the  contracts  were  made.  Of  this  John  boand  himself 
to  pay  81,200  to  his  sisters  after  the  death  of  his  parents,  thus  making  the 
consideration  for  the  support  less  than  its  probable  cost.  It  also  appears  that 
the  son  was  a  farmer,  and  could  therefore,  with  less  expense  and  with  more 
comfort,  keep  his  parents  at  his  own  house  than  he  could  raise  money  to  pay 
for  their  support  elsewhere.  Considering,  therefore,  the  contract  and  all  the 
circumstances,  I  have  no  doubt  but  that  it  was  the  intention  and  expectation 
of  all  the  parties  that  the  support  was  to  be  furnished  by  John  at  the  house 
on  the  farm,  and  not  elsewhere. 

It  is  suggested  that  to  leave  these  old  people  in  their  present  unhappy  con- 
dition is  a  great  hardship.  Whether  this  is  true  or  not  is  wholly  immaterial, 
and  beyond  the  control  of  the  court.  It  is  the  province  of  courts  to  enforce 
valid,  and  set  aside  invalid,  contracts,  but  not  to  vacate  valid  contracts,  or  to 
make  or  modify  contracts  made  by  competent  persons  on  some  supposed  ground 
that  no  contract,  or  a  better  one,  should  have  been  made  by  the  parties.  But 
it  is  not  certain  that  these  contracts  ought  to  be  condemned  as  improvident. 
If  all  improper  influences  upon  the  conduct  of  these  old  people  are  withdrawn, 
they  may  return  to  their  son,  and  receive  the  full  consideration  of  their  con- 
tract, and  live  there  in  comfort  and  contentment. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Johnson,  Green,  and  Woods,  JJ.,  concurred. 


OoiroH  V.  Eastham. 

{SupreiM  Ocmri  of  Appeals  of  WeA  YxrgvMa,    June  25, 1887.) 

1.  WiLI/— CoSBTBTJCnOK— ImTEHTIOK. 

When  the  langaage  of  the  testator  is  plain  and  his  meaning  clear,  the  conrts  can 
do  nothing  but  carry  out  the  will  of  the  testator,  if  it  be  not  inconsistent  with  some 
rale  of  law. 

2.  8am£. 

In  tbe  interpretation  of  a  will,  the  true  inquiry  is  not  what  the  testator  meant  to 
express,  but  what  do  the  words  used  express. 
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8.  Saxi. 

Where  the  will  a£fbrds  no  satisfactory  clue  to  the  real  intention  of  the  testator, 
the  coart  most,  from  necessity,  resort  to  legal  presumptions  and  rules  of  constrao- 
tion.  But  such  rules  yield  to  the  intention  of  the  testator  apparent  in  the  will,  and 
have  no  application  when  the  intention  thus  appears. 

4.  Same— Etidshob  to  Explaik. 

To  aid  in  ascertaining  the  true  construction  of  the  will,  evidence  mav  be  received 
of  any  facts  known  to  the  testator  which  may  reasonably  be  sunposed  to  have  In- 
fluenced him  in  the  disposition  of  his  property.  But  parol  evlaence  of  the  inten- 
tion of  the  testator  is  admissible  only  in  cases  where  tnere  is  a  latent  ambiguity.^ 

5.  Same— Lbqal  Capaoitt. 

When  a  testator  has  the  legal  capacity  to  make  a  will,  he  has  the  legal  right  to 
make  an  unequal,  unjust,  or  unreasonable  will.     VolwUcu  ttalpro  raiione, 

6.  Devise— Estate  in  Feb— Dibbotion  to  Pat  Dbbtb. 

The  rule  that  when  a  devisee,  whose  estate  is  undefined,  is  directed  to  pay  the 
testator's  debts  or  legacies,  he  takes  an  estate  in  fee,  has  no  application  when  the 
estate  of  the  devisee  is  defined  and  fixed  by  the  will. 

7.  Lbgact— Vestikg — Ibtebbbt. 

It  is  an  undisputed  general  rule  that  although  a  legacy  vests,  where  no  special 
intention  to  the  contrary  appears,  at  the  death  of  the  testator,  it  does  not  begin  to 
carry  interest  until  a  year  afterwards.  But  where  the  legacy  is  charged  solely  on 
land,  or  given  to  a  child,  and  directed  to  be  paid  by  a  devisee  of  land,  in  order  to 
make  the  portion  of  such  child  equal  that  of  the  devisee  of  the  land,  it  should  bear 
interest  from  the  date  of  the  death  of  the  testator. 
(ByUabtu  hjf  the  CbtofJ 

Appeal  and  supersedeas  from  circuit  court,  Mason  county;  Hon.  F.  A. 
QuTHRiE,  Judge. 

/.  W.  English,  J,  B.  Menager,  and  J-  A.  Hutchinson,  tor  appellant  Knight 
dk  Couch  and  W.  A.  Quarriert  for  appellee. 

Snyder,  J.  In  April,  1884,  Samuel  Couch  died  at  his  home,  in  Mason 
county,  the  owner  of  a  valuable  estate,  consisting  of  both  real  and  personal 
property,  all  of  which  be  disposed  of  by  his  last  will.  The  will  is  dated  May 
15, 1879,  and  was  duly  probated  in  said  county  May  13, 1884.  The  first  clause 
of  the  will  is  in  the  following  words: 

**  First.  I  give  and  devise  unto  my  son,  Peter  S.  Couch,  the  farm  on  which 
I  reside,  in  Mason  county.  West  Virginia,  containing  about  nine  hundred  and 
fifty  acres;  but  it  being  my  desire  to  divide  my  property  as  near  equally  as 
may  be  between  my  two  children,  Peter  S.  Couch  and  Sarah  Frances  Eastham, 
I  direct  my  said  sou,  Peter  S.  Couch,  to  pay  to  his  sister,  Sarah  Frances  East- 
ham,  the  sum  of  four  thousand  dollars,  and  I  hereby  make  the  said  sum  of 
four  thousand  dollars  a  lien  and  charge  upon  the  real  estate  aforesaid  devised 
to  said  Peter  S.  Couch  until  the  same  is  paid  to  Sarah  F.  Eastham  or  her  heirs; 
but,  in  the  event  that  said  Peter  S.  Couch  shall  die  leaving  no  lawful  children 
surviving  him,  (but  leaving  his  wife,  Mary  Catherine  Couch,  surviving  him,) 
it  is  my  will  and  desire  that  the  title  to  all  of  my  real  estate  aforesaid  shall 
pass  to  and  be  vested  in  my  daughter,  Sarah  Frances  Eastham,  or  her  chil- 
dren if  she  be  not  then  living,  upon  the  payment  by  her,  or  her  said  children, 
to  Mary  Catherine  Couch,  of  the  sum  of  four  thousand  dollars;  but,  in  the 
event  that  said  Mary  Catherine  Couch  shall  not  then  be  living,  it  is  my  will 
and  desire  that  said  real  estate  shall  pass  to  and  vest  in  my  said  daughter, 
Sarah  F.  Eastham,  and,  in  case  of  her  death,  to  her  children,  without  the 
payment  of  anything  in  consideration  therefor." 

The  testator  by  the  second  clause  of  his  will  gave  his  daughter,  Sarah  Fran- 
ces Eastham,  all  of  his  personal  estate,  with  the  exception  of  some  specific 
legacies  which  he  gave  to  others.  By  a  codicil  dated  September  8,  1880,  the 
testator  modified  said  first  clause  by  substituting  the  words,  "two  thousand 

^Respecting  the  admissibility  of  parol  testimonv  to  explain  a  latent  ambiguity  In  a 
will  or  other  instrument,  see  Decker  v.  Decker,  (ill.)  12  N.  £.  £ep.  750,  and  note. 


Digiti 


zed  by  Google 


W.  Va.]  C»UCH  V.  BASTHAM.  26 

'dollars"  for  the  words  "four  thousand  dollars"  which  I  have  italicized  in  said 
daose.  This  is  the  onlj  change  made  in  the  will  by  the  codicil.  Catich  v. 
Eastham,  27  W.  Ya.  796. 

In  April » 1886,  Peter  S.  Couch  brought  the  first  of  these  suits  in  the  circuit 
court  of  Mason  county  against  his  sister,  Sarah  Frances  Eastham,  and  her 
children  and  others,  for  the  purpose  of  having  the  said  will  construed.  In 
this  suit  the  plaintiff  claims  that  by  the  first  clause  of  the  will  he  takes  an  es- 
tate in  fee  in  the  farm  of  950  acres,  defeasible  upon  his  dying  without  leaving 
<:hildren  surviving  him,  and  that,  if  he  so  dies  without  children  then  living, 
his  fee  is  defeated,  and  the  farm  passes  to  and  vests  in  his  sister  if  living, 
and,  if  not,  then  in  her  children,  and  in  that  event  neither  he  nor  the  farm  is 
chargeable  with  the  $4,000  therein  mentioned  in  favor  of  bis  sister.  But  if 
he  dies  leaving  children,  and  his  fee  thus  becomes  absolute,  then,  when  this 
fact  is  determined  by  his  death  leaving  children,  and  not  till  then,  does  the 
S4,0OOin  favor  of  his  sister  become  a  fixed  charge  on  the  fee  of  the  farm.  In 
other  words,  the  plaintiff  contends  that  if  the  contingency  happens  which,  by 
the  provisions  of  the  will,  reduces  his  interest  to  a  life-estate  only,  then  there 
is  no  charge  in  favor  of  his  sister,  and  that  it  is  only  when  and  in  event  he 
dies  leaving  children  that  the  charge  takes  effect  and  becomes  payable. 

The  said  Sarah  Frances  Eastham  also  filed  her  bill  in  said  court  against  the 
«aid  Peter  S.  CJouch,  her  children,  and  others,  to  have  said  farm  of  950  acres 
rented  to  pay  the  legacy  of  $4,000  charged  thereon  in  her  favor,  or  to  have  so 
much  thereof  sold  as  may  be  required  to  pay  said  legacy.  In  this  suit  the 
plaintiff  claims  that  the  plain  intent  of  the  first  clause  of  the  will  is  that  the 
$4,000  is  to  be  paid  to  her  unconditionally,  and  is  to  be  so  paid  whether  the  said 
Peter  dies  leaving  children  or  not,  or  whether  his  estate  in  the  farm  happens 
to  be  an  absolute  fee,  or  an  estate  for  life  only,  and  that  she  has  a  present  right 
to  collect  and  enjoy  the  same. 

There  was  a  demurrer  to  the  bill  in  the  first  cause  which  the  court  over- 
ruled. Answers  were  filed  to  each  bill,  exhibits  filed  and  depositions  taken 
•by  the  respective  parties,  and  on  March  12,  1887,  the  two  causes  were  heard 
together,  and  the  court  entered  a  decree  by  which  it  sustained  the  claim  of 
the  plaintiff  in  the  first  cause,  and  dismissed  the  bill  in  the  second  cause; 
thereby  deciding  that  there  is  no  charge  on  the  farm  in  favor  of  the  sister  un- 
less and  until,  by  the  death  of  Peter  leaving  children,  it  shall  be  determined 
that  he  takes  a  fee-simple  estate  in  the  farm,  and  in  that  event,  and  then 
only,  is  there  such  charge.  From  this  decree  Sarah  F.  Eastham  has  appealed. 
No  portion  of  the  will  of  Samuel  Couch,  except  what  has  been  before  given, 
furnishes  any  aid  in  the  interpretation  of  the  clause  in  controversy. 

The  following  facts  appear  in  the  record:  The  testator  left  two  children, 
Peter  S.  Couch  and  Sarah  F.  Eastham.  The  latter  is  the  wife  of  Wellington 
JBastham,  and  the  mother  of  seven  children,  all  of  whom  are  infants  and  still 
living.  The  former  was  married  to  his  present  wife,  Mary  C.  Couch,  in  the 
jeax  1868, 11  years  before  the  date  of  the  will  and  16  before  the  death  of  the 
testator.  At  tiie  time  of  his  father's  death  he  was  about  42  years  of  age,  and 
had  no  children  then,  nor  has  he  had  any  since.  The  wife  of  the  testator 
4ied  12  years  before  he  did;  and  from  the  time  of  his  wife's  death  until  his 
own  death  the  testator  and  his  son,  Peter,  lived  together  on  the  faim  of  950 
acres.  The  value  of  said  farm,  according  to  the  testimony,  is  about  $18,000, 
and  its  annual  rental  value  from  $800  to  $1,000.  The  net  value  of  the  per- 
sonal estate  paid  over  to  the  daughter,  under  the  provisions  of  the  will,  was 
$9,719. 

The  only  controverted  question  before  this  court  is  the  true  interpretation 
and  effect  of  said  first  clause  of  the  will;  and  even  that  is  narrowed  down  to 
the  simple  inquiry  whether  or  not  the  $4,000  therein  given  to  the  daughter  is 
an  absolute  gift  and  charge  on  the  farm,  or  merely  contingent  upon  the  son^s 
taking  the  farm  in  fee-simple. 
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The  following  rules  for  the  interpretation  and  oonstrnction  of  wills  have 
been  fully  settl^  by  the  courts  of  Yirginia  and  of  this  state:  (1)  When  the 
language  of  the  testator  is  plain,  and  his  meaning  clear,  the  courts  have  noth- 
ing to  do  but  to  carry  the  expressed  will  of  the  testator  into  effect,  if  it  is  not 
inconsistent  with  some  rule  of  law.  WTielan  v.  Meilly,  5  W.  Ya.  356;  Qra- 
ham  V.  Graham,  23  W.  Va.  36;  Bayfield  v.  Qaines,  17  Grat.  1.  (2)  In  the 
interpretation  of  a  will,  the  true  inquiry  is  not  what  the  testator  meant  to  ex- 
press, but  what  the  words  used  do  express,  Burke  v.  Lee,  76  Va.  386.  (3) 
Where  the  will  affords  no  satisfactory  clue  to  the  real  intention  of  the  testa- 
tor,  the  court  must  from  necessity  resort  to  legal  presumptions  and  rules  of 
construction.  But  such  rules  yield  to  the  intention  of  the  testator,  apparent 
in  the  will,  and  have  no  application  when  the  intention  thus  appears.  Tebhs 
y.  Duval,  17  Grat.  349.  (4)  To  aid  in  ascertaining  tlie  true  construction  of 
the  will,  evidence  may  be  received  of  any  facts  known  to  the  testator  which 
may  reasonably  be  supposed  to  have  influenced  him  in  the  disposition  of  his 
property,  and  also  as  to  all  the  surrounding  circumstances  at  the  time  of  mak- 
ing the  will.  Wootton  v.  Redd,  12  Grat.  196;  Atkinson  v.  i8ftt«on,-23  W. 
Va.  197. 

In  Burke  v.  Lee  the  court  says:  "If  there  be  found  a  subject  which  satis- 
fies the  disposition  of  the  property  as  contained  in  the  will,  evidence  cannot 
be  received  to  show  that  the  testator  intended  a  greater  or  a  different  subject 
or  estate.  The  only  exception  to  the  rule  excluding  parol  testimony  of  tlie 
intention  of  the  testator  is  in  the  case  of  latent  ambiguity."  76  Va.  389. 
Avery  v.  Chappel,  6  Conn.  270,  16  Amer.  Dec.  53. 

The  provision  or  clause  of  the  will  now  under  consideration  is  expressed  in 
plain  and  unambiguous  terms.  The  objects  of  the  testator's  bounty,  as  well 
as  the  subject  disposed  of,  are  fully  identified.  According  to  the  rules  be- 
fore stated,  it  seems  to  me  there  Is  very  little  room  for  any  attempt  to  con- 
strue this  will.  To  undertake  to  do  so  can  be  little  more  than  to  repeat  its 
provisions.  In  clear  and  positive  tenns,  the  testator  devises  to  his  son,  Peter, 
his  farm  of  950  acres,  less  $4,000.  He  bequeaths  to  his  daughter,  Sarah,  his 
personal  estate,  and  $4,000  out  of  the  farm.  In  making  this  charge  on  the 
farm,  the  testator  explains  why  he  does  it.  He  says  he  did  it  in  order  to 
make  the  division  of  his  property  between  his  two  children  as  nearly  equal  aa 
may  be.  The  context  clearly  shows  that  his  purpose  in  using  the  words,  "it 
being  my  desire  to  divide  my  property  as  near  equally  as  may  be  between  my 
two  children,"  was  to  declare  or  explain  why  he  required  Peter  to  pay  his 
daughter  the  $4,000.  These  words  were  not  used  in  any  substantive  sense.  But» 
if  they  were  employed  to  declare  an  intention  or  purpose  to  divide  the  estate 
equally,  still  they  cannot  be  construed  to  mean  that  the  testator  intended  to 
delegate  the  authority  to  make  this  division  to  his  executor  or  his  neighbors. 
He  made  the  division  himself;  and,  whether  he  did  so  correctly  or  not,  it  was 
his  absolute  right  to  do  it  in  any  way  he  might  choose,  and  therefore  there  is 
no  appeal  from  his  judgment,  or  power  in  the  courts  to  change  it.  We  have 
already  decided  in  reference  to  this  same  wUl  that  if  the  testator  made  a  mis- 
take, and  did  in  fact  what  he  did  not  intend  to  do,  we  cannot  go  beyond  the 
will  itself  to  correct  such  mistake.  Couch  v.  JSastham,  27  W.  Va.  796. 
There  is,  however,  no  complaint  as  to  this  portion  of  the  will.  It  is  conceded 
by  the  appellee  if  this  were  all,  that  the  division  of  the  property  would  be 
about  equal,  and  it  would  be  his  duty  to  pay  the  $4,000  at  once.  But  the  in- 
equality, it  is  contended,  may  possibly  result  from  the  subsequent  provis- 
ion, which  devises  the  remainder  in  the  farm  to  Sarah  or  her  children  in  the 
contingency  that  Peter  dies  without  leaving  children  surviving  him.  It  is 
said  that  if  the  fee  of  the  farm,  less  $4,000,  is  equal  to  the  personal  estate, 
plus  $4,000,  it  is  manifest  that  a  life-estate  only  in  the  farm,  less  the  $4,000, 
must  of  necessity  be  greatly  less  than  the  personal  estate,  plus  the  $4,000, 
plus  the  fee  in  remainder  in  the  farm.    That  in  this  latter  event  the  division 
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would  be  grossly  unequal,  and  Peter  would  in  fact  get  little  or  nothing,  in- 
stead of  one-half  the  estate.  If  we  concede  this  to  be  true,  unless  we  can  find 
in  the  will  itself  a  different  purpose,  we  have  no  power  to  change  it. 

When  a  testator  has  the  legal  capacity  to  inake  a  will,  he  has  the  legal  right 
to  make  an  unequal,  unjust,  or  unreasonable  will.  Voluntas  statpro  ratione. 
Baylan  v.  Meeker ^  28  jN".  J.  Law,  274.  The  courts  may  construe  and  enforce  a 
will,  but  they  can  neither  make  nor  change  one.  That  is  the  province  of  the 
testator  alone.  But,  in  reply  to  this  position,  it  is  contended  by  the  appellee 
that  the  testator  has  on  the  face  of  his  will  declared  his  intention  to  divide  his 
property  equally  between  his  two  children;  and  that,  therefore,  he  could  never 
have  intended  or  assented  to  such  an  unjust  and  unequal  division  as  the  one 
above  suggested.  We  have  already  shown,  as  we  think,  that  this  declaration 
of  the  testator  was  not  the  manifestation  of  a  substantive  disposition  of  his 
property,  but  simply  the  reason  for  a  particular  provision  in  his  will.  If, 
however,  it  be  conceded  that  this  general  declaration  may  be  considered  as  the 
manifeetation  by  the  testator  of  a  purpose  to  divide  his  property  equally,  and 
that  this  purpose  should  have  a  substantive  operation  in  the  interpretation  of 
the  will,  still,  that  would  not  warrant  us  in  imposing  conditions  which  are  not 
only  not  contained  in  the  will,  but  which  are  in  positive  contradiction  of  other 
portions  of  the  same  clause  of  the  will. 

The  express  command  of  the  testator  in  his  will  is:  "I  direct  my  said  son, 
Peter  S.  Couch,  to  pay  to  his  sister,  Sarah  Frances  Eastham,  the  sum  of  four 
thousand  dollars,  and  I  hereby  make  said  sum  of  four  thousand  dollars  a  lien 
and  charge  upon  the  real  estate  aforesaid  devised  to  said  Peter  S.  Couch,  until 
the  same  is  paid  to  said  Sarah  F.  Eastham  or  her  heirs. *'  This  is  an  absolute 
and  unqualified  direction  to  Peter  to  pay  to  his  sister  $4,000  without  any  con- 
dition or  contingency  of  any  kind,  and  to  make  the  command  and  requirement, 
if  possible,  still  more  absolute,  the  said  sum  is  made  an  express  lien  and  charge 
upon  the  farm  untU  it  is  paid.  There  is  no  word  or  sentence  in  the  will,  that 
by  any  just  construction  can  make  the  payment  of  this  legacy  dependent  upon 
the  dying  of  Peter  leaving  children;  nor  is  there  any  instruction  that  it  is  not 
to  be  paid  until  Peter  dies  leaving  children,  or,  in  the  event  he  dies  without 
leaving  children,  that  it  is  not  to  be  paid  at  all.  Whether  Peter  will  die  leav- 
ing children  surviving  him  cannot  be  determined  until  the  death  of  Peter  oc- 
curs, and  then  it  will  be  impossible  for  him  to  pay  it.  Yet  the  positive  com- 
mand is  that  Peter  shall  pay  it^  and  not  his  heirs  or  personal  representative. 
It  seems  to  me,  therefore,  that  the  circuit  court  plainly  erred  in  deciding  that 
said  legacy  should  not  be  paid  unless  and  until  Peter  should  die  leaving  chil- 
dren surviving  him. 

Even  if  this  conclusion  should  be  made  to  appear,  by  extrinsic  evidence,  to 
be  in  positive  conflict  with  any  notion  or  opinion  this  court,  or  the  witnesses 
who  testified  in  these  causes,  might  have  of  what  would  be  an  equal  division 
of  the  testator's  property  in  any  possible  contingency,  we  would  still  be  bound 
to  adhere  to  it;  because  it  is  the  judgment  or  opinion  of  the  testator  as  what 
shall  be  considered  an  equal  division,  and  not  that  of  us  or  the  witnesses 
which  is  to  control  our  decision.  But  if  we^were  permitted  to  enter  upon  this 
forbidden  inquiry,  and  attempt,  with  the  aid  of  the  extrinsic  evidence  before 
us,  to  reconcile  the  judgment  of  the  testator  with  our  own  and  that  of  tho 
witnesses,  it  does  not  necessarily  follow  that  there  would  be  any  very  decided 
difference  of  opinion.  Putting  ourselves,  therefore,  in  the  place  of  the  tes- 
tator at  the  time  he  made  his  will,  and  having  regard  to  the  surrounding  facts 
and  circumstances  of  which  he  must  have  been  cognizant,  was  the  judgment 
of  the  testator  that  he  had  made,  as  near  as  may  be,  an  equal  division  of  his 
property  between  his  two  children,  plainly  erroneous,  if  the  interpretation 
we  have  given  the  will  is  to  prevail? 

According  to  the  scheme  of  the  will,  the  objects  of  the  testator's  bounty 
were  divided  into  two  classes.    On  the  one  side  were  Peter  and  his  wife,  and 
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his  children  if  he  left  any;  and  on  the  other  were  Sarah  and  her  children. 
Between  these  two  classes  he  divided  his  estate  equally.  The  appellee  admits 
that  snch  would  be  the  fact  if  he  dies  leaving  children.  Such  would  be 
equally  the  fact  if  the  testator  had  limited  the  bequest  to  Sarah  as  he  did  the 
devise  to  Peter;  that  is,  if  he  had  provided  cross-remainders  in  favor  of  the 
other  in  the  event  that  either  one  of  his  two  children  died  without  leaving 
children.  But,  from  the  stand-point  of  the  testator,  such  a  limitation  upon 
the  bequest  to  Sarah  in  favor  of  Peter  would  have  been  of  no  actual  benefit 
to  Peter,  because  Sarah  had  then  a  number  of  children,  and  there  would  be 
no  probability  of  her  dying  without  leaving  children.  In  that  case  Peter 
could  not  have  disposed  of  the  farm  devised  to  him,  but  could  only  have  had 
the  use  of  it  as  he  now  has.  Peter  would  then  have  had  to  pay  the  legacy  of 
$4,000  at  the  death  of  the  testator  in  order  to  make  the  estate  of  Sarah  equal 
to  his;  for  the  estate  given  to  him  is  worth  at  least  $8,000  more  than  that 
given  to  his  sister.  So  it  is  now;  if  Peter  is  permitted  to  retain  the  64,000 
until  he  dies,  he  will  have  in  his  possession  $4,000  of  the  portion  of  his  sister, 
and  an  estate  worth  $4,000  more  than  she  has  received  besides.  This  would 
clearly  not  be  an  equal  division,  but  Peter  would,  during  his  life,  have  the 
use  of  a  property  worth  $18,000,  while  his  sister  would  have  but  $9,000,  or 
one-half  as  much.  But  it  was  known  to  the  testator  that  Peter  had  no  chil- 
dren, and  would  probably  have  none;  and  therefore,  while  he  was  willing  to 
provide  for  Peter  and  any  children  he  might  leave,  and  make  them  equal  to 
Sarah  and  her  children,  he  was  unwilling  to  provide  for  strangers  such  as 
Peter  might  make  his  devisees.  He  wanted  to  keep  his  property  in  his  own 
blood;  hence,  after  providing  for  Peter,  and  any  possible  children  he  might 
leave,  just  as  he  had  done  for  Sarah  and  her  children,  he  declared  that,  after 
Peter  had  enjoyed  his  bounty  as  long  as  he  lived,  then,  in  the  event  he  left  no 
-children,  the  farm  should  p2»s  to  Sarah  or  her  children,  subject  to  a  charge  of 
$2,000  in  favor  of  Mary  G.  Couch,  the  wife  of  Peter,  should  she  survive  him. 
This  is  the  whole  scheme  of  the  will,  as  is  apparent  upon  its  face,  and  in  no 
-contingency  was  it  intended  to  postpone  the  payment  of  the  legacy  to  Sarah 
until  the  death  of  Peter;  because  to  do  so  would  not  only  be  to  disregard  the 
plain  mandate  of  the  will,  but  make  the  division  of  the  estate  grossly  unequal. 
It  does  not  seem  to  me,  therefore,  that  the  will  is  either  unnatural  or  unjust 
to  Peter,  even  in  view  of  all  the  facts  in  these  causes. 

It  is  very  common  in  wills  for  testators  to  provide  limitations  and  cross- 
Temainders  in  the  event  that  any  of  the  devisees  should  die  without  children; 
and  it  has  never  been  supposed  that  the  fact  that  some  of  the  devisees  had 
children,  while  others  had  not,  at  the  time  the  will  was  made,  would  make 
the  portions  of  the  devisees  unequal.  The  following  are  such  cases:  N'or- 
ris  V.  Johnston,  17  Grat.  8;  Tebba  v.  Duval,  Id.  849.  See  3  Jarm.  Wills,  347; 
Abbott  V.  Essex,  18  How.  202.  We  are  referred  by  counsel  for  appellee  to  3 
Jarm.  Wills,  22,  where  che  author  says:  '*It  has  long  been  settled  that  where 
a  devisee,  whose  estate  is  undefined,  is  directed  to  pay  the  testator's  debts  or 
legacies,  or  a  specific  sum  in  gross,  he  takes  an  estate  in  fee,  on  the  ground 
that,  if  he  took  an  estate  for  life^nly,  he  might  be  damnified  by  the  determi- 
nation of  his  interest  before  reimbursement  of  his  expenditure."  This  rule 
has  no  application  to  the  devise  in  this  instance.  Here,  as  we  have  seen,  the 
devise  to  Peter  S.  CJouch  is  defined  and  fixed  by  the  will.  It  is  only  in  cases 
where  the  estate  of  the  devisee  is  doubtful  or  undefined  by  the  terms  of  the 
will  that  this  rule  can  be  invoked.  Abbott  v.  Essex,  18  How.  202;  Mooberry 
V.  Marye,  2  Munf .  453. 

At  the  time  the  testator  died,  the  farm  devised  to  Peter  was  held  by  him  un- 
der a  lease  from  his  father,  which  did  not  expire  until  January  1,  1886,  and 
it  is  therefore  claimed  that  the  legacy  of  $4,(>00  charged  upon  the  farm,  and 
which  Peter  is  directed  to  pay  to  his  sister,  should  not  be  made  to  bear  inter- 
est until  the  time  at  which  the  lease  teimlnates.    This  claim  cannot  be  sub- 
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tained.  The  devise  of  the  farm  to  Peter  merged  and  extinguished  the  lease, 
and  firom  the  time  the  devise  took  effect  he  held  the  farm  in  all  respects  as  if 
it  had  not  been  leased  to  him.  2  Pom.  Eq.  Jar.  244,  §  787;  Little  v.  Bowen^ 
76  Ya.  724.  There  is  also  a  question  as  to  the  time  at  which  this  legacy  of 
$4,000  shall  commence  to  bear  interest.  A  legacy,  for  the  payment  of  which 
no  other  period  is  assigned  by  the  will,  is  not  due  till  the  end  of  a  year  after 
the  testator's  death;  and  as  interest,  in  the  absence  of  an  express  contract, 
can  only  be  claimed  for  the  non-payment  of  a  demand  actually  due,  it  is  an 
undisputed  general  rule  that  although  a  legacy  vests,  where  no  special  inten- 
tion to  the  contrary  appears,  at  the  death  of  the  testator,  it  does  not  begin  to 
carry  interest  until  a  year  afterwards,  unless  it  be  charged  solely  on  lands.  2 
ChitBl.  514,  note;  Bradford  v.  McConiJiay,  15  W.  Va.  732.  This  legacy  is 
made  a  charge  upon  land,  but  not  solely  so  charged .  It  is  also  made  a  personal 
demand  against  the  devisee.  3  Pom.  £q.  Jur.  224,  §  1246;  Broum  v.  Kr^pp, 
79]S^.  Y.  136. 

The  legacy  here  under  the  special  facts  and  circumstances,  I  think,  should 
bear  interest  from  the  death  of  the  testator,  notwithstanding  the  fact  that  it 
is  not  charged  solely  on  land.  It  is  a  bequest  to  a  child  of  the  testator,  and 
is  in  effect  a  gift  to  her  out  of  land.  The  devisee  of  the  land  is  required  to 
pay  this  sum  to  his  sister,  in  order  that  her  portion  of  the  estate  may  be  equal 
to  bis;  and,  inasmuch  as  the  son  took  the  land  at  the  death  of  the  testator,  it 
seems  to  be  right  and  reasonable  that  he  should  be  required  to  account  to  his 
sister  for  this  legacy  as  of  the  time  he  commenced  to  enjoy  the  land. 

Por  the  foregoing  reasons,  I  am  of  opinion  that  the  decree  of  the  circuit 
court  should  be  reversed,  the  bill  in  the  first  of  these  causes  dismissed,  and  the 
second  cause  remanded  to  said  court  for  further  proceedings  there  to  be  had  in 
accordance  with  the  principles  announced  in  this  opinion. 

JoHNSOK,  GsEEN,  and  Woods,  JJ.,  concurred. 


Hall  v.  Wadsworth. 

{Supreme  Qmrt  of  Appeals  of  West  Virginia.    June  29,  1887.) 

1.  Afpeait— Pbom  Jubticb's  Coubt— Trial  ds  Novo. 

No  fact  tried  in  a  civil  action  by  a  jury  of  six  persons  before  a  justice  can  be  re- 
tried de  novo  by  the  circuit  court,  or  otherwise  than  according  to  the  rules  of  the 
common  law. 

2.  Wbit  of  £bbob— Objection  wot  Takbit. 

This  court  will  entertain  a  writ  of  error  to  and  reverse  a  judgment  of  the  circuit 
court  in  such  case,  although  no  objection  was  made  to  the  jurisdiction  of  the  cir- 
cuit court  in  that  court. 
iSvUcLbus  hy  the  Qmrt,) 

Error  to  circuit  court,  Harrison  county;  Hon.  A.  B.  Fleminq,  Judge. 
Action  for  damages  for  breach  of  contract.    The  opinion  states  the  cases. 
A.  F,  Haymondf  for  plaintifE  in  error.     John  Basset,  for  defendant  in 
error. 

Snyder,  J.  Writ  of  error  to  a  judgment  of  the  circuit  court  of  Harrison 
county,  pronounced  October  6,  1885,  in  the  case  of  Jane  Hall  against  0.  G. 
Wadsworth.  The  action  was  commenced  before  a  justice  of  said  county  for 
the  recovery  of  $300  damages  for  breach  of  a  written  contract.  The  defendant, 
Wadsworth,  appeared  and  filed  a  counter-claim  for  8376,  and  demanded  a 
trial  by  Jury,  The  action  was  tried  by  a  jury,  and  a  verdict  returned  for  the 
plaintiff  for  $53,  on  which  the  Justice  entered  judgment.  The  defendant  then 
appealed  the  case  to  the  circuit,  when  the  action  was  again  tried  de  novo  by 
a  jury  of  six,  who  found  a  verdict  in  favor  of  the  defendant  for  $41.64.  The 
plaintiff  moved  the  court  in  arrest  of  judgment  against  her,  but  the  court 
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overruled  her  motion,  and  entered  judgment  for  the  defendant,  against  the 
plaintiff,  on  the  said  verdict.  To  this  judgment  the  plaintiff  obtained  this 
writ  of  error. 

Although  the  amount  in  controversy  in  this  court  is  less  than  6100 in  value* 
still,  as  the  c^ise  involves  "the  constitutionality  of  a  law,"  this  court  has,  by 
the  express  mandate  of  our  constitution  and  statute,  juiisdiction  to  consider 
and  determine  it.  Const,  art.  8,  §  8;  Acts  1882,  §  1,  c.  157,  p.  505.  The 
merits  of  this  case  present  the  same  questions  and  none  other  than  those  de- 
cided by  this  court  in  Barlow  v.  Daniels^  25  W.  Va.  512,  and  therefore  the 
principles  decided  in  that  case  must  control  and  determine  this  case.  In  Bar- 
low V.  Daniels,  it  was  held  that  our  statute  authorizing  appeals  from  the 
judgments  of  justices,  and  the  retrial  of  the  cases  de  novo  by  the  circuit 
courts,  so  far  as  it  applies  to  cases  in  which  the  parties  had  appeared  before 
the  justice,  and  there  had  a  trial  by  a  jury  of  six  jurors,  is  unconstitutional 
and  void.  It  was  also  held  in  that  case  that  no  fact  tried  by  a  jury  of  six,  be- 
fore a  justice,  could  be  retried  in  the  circuit  court  otherwise  than  according 
to  the  rules  of  the  common  law.  It  is  therefore  apparent  that,  according  to 
the  principles  thus  decided,  the  judgment  of  the  circuit  court  in  the  case  at 
bar  was  plainly  erroneous,  if  not  wholly  void. 

In  order  to  escape  the  effect  of  the  decision  in  Barlow  v.  DanUU,  the  de- 
fendant in  error  argues  that,  inasmuch  as  the  plaintiff  in  error  did  not  move 
to  dismiss  the  appeal  in  the  circuit  court,  she  should  be  held  to  have  waived 
her  right  to  do  so,  and  thereby,  in  effect,  consented  to  a  retrial  of  the  case  de 
novo  by  that  court.  Our  bill  of  rights  (Const,  art.  8,  §  18)  in  positive  terms 
prohibits  the  retrial  de  novo  of  a  case  like  the  one  now  in  question  by  the  cir- 
x;uit  court.  It  seems  to  me  therefore  that  the  circuit  court  was  without  ju- 
risdiction to  hear  the  case  on  the  appeal.  It  is  a  well-settled  rule  of  law  that 
where  jurisdiction  is  unqualifiedly  prohibited  or  withheld,  even  consent  of 
the  parties  or  the  confession  of  judgment  will  not  render  the  judgment  or 
proceeding  valid.  Spear  v.  Carter,  1  Mich.  19,  48  Amer.  Dec.  688;  Low  v. 
Hicey  8  Johns.  819;  Henry  v.  Cuyler,  17  Johns.  471.  The  rule  that,  where 
there  is  no  objection  to  the  jurisdiction  in  the  court  below,  it  is  too  late  to 
raise  the  objection  in  the  appellate  court,  applies  only  to  cases  of  concurrent 
Jurisdiction,  and  has  no  place  where  there  is  an  entire  want  of  jurisdiction  of 
the  subject-matter.  Green  v.  Creighton,  10  Smedes  &  M.  159,  48  Amer.  Dec. 
742.  A  judgment  rendered  without  jurisdiction  is  not  the  less  invalid  be- 
cause rendered  under  an  unconstitutional  statute  giving  jurisdiction.  Horan 
V.  Wahrenberger,  9  Tex.  818,  58  Amer.  Dec.  145;  Slliott  v.  Feiraol,  1  Pet. 
328,  340. 

It  follows,  therefore,  that  the  circuit  court  improvidently  and  erroneously 
entertained  the  appeal  from  the  judgment  of  the  justice;  that  the  judgment 
of  said  coui-t  be  reversed,  and  set  aside;  and,  this  court  pronouncing  such 
judgment  as  that  court  should  have  entered,  it  is  ordered  that  appeal  to  the 
circuit  court  be  dismissed. 

Johnson,  Green,  and  Woods,  JJ.,  concurred. 


Bier  v,  Gorrell. 

(Supreme  Court  of  AppeaU  of  Wett  Virginia.    June  29, 1887.) 

1.  Officxb  de  Jurb—Exclxjbion  fbom  Office— Recovery  of  Damages. 

A  dejure  officer,  who  has  been  excluded  from  his  office  by  a  person  not  legally 
entitled  to  it,  may,  in  an  action  on  the  case,  reoover  A*om  such  person  for  the  in- 
jury sustained  by  such  exclusion. 

2.  Same— Fees  of  Office. 

Where  a  person  exercised  the  dnties  of  the  office  of  sheriff  under  an  apparent 
claim  of  right,  and  it  was  subsequently  ^dicially  determined  thtX  the  omoe  did 
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uot  belong  to  him,  the  rightful  officer  may  recover  from  such  person  the  fees  and 
perquisites  received  by  him  while  in  office,  after  deducting  the  necessary  expenses 
of  earning  them. 

Z.  Same — Limitation. 

In  such  case,  if  the  action  is  brought  more  than  five  years  after  the  Intrusion 
commenced,  but  within  less  than  that  time  before  it  ^nded,  the  plain tiflf  cannot  re- 
cover for  the  profits  of  the  office,  received  more  than  five  years  before,  but  may  for 
those  received  within  that  period. 

ifyOabut  by  the  OowL) 

Error  to  circuit  court,  Pleasants  county. 
Trespass  on  the  case.    The  opinion  states  the  facts. 

John  A.  Hutchinson  and  2>.  D.  Johnson^  for  plaintiff  in  error.  J,  B,  Jack" 
-son  and  Geo.  LoomU,  for  defendant  in  error. 

Snyi>eb,  J.  Action  of  trespass  on  the  case,  commenced  April  80, 1884,  in 
the  circuit  court  of  Pleasants  county,  by  W.  E.  Bier  against  Oliver  (Jorrell. 
In  September,  1877,  the  defendant  was  duly  appointed  and  qualified  as  sheriff 
of  Pleasants  county,  to  fill  the  vacancy  in  said  office  until  the  election  and 
qualification  of  a  sheriff  to  fill  said  office  for  the  unexpired  term,  which  ended 
December  31, 1880.  At  the  general  election  held  October  8, 1878,  the  plaintiff 
was  elected  to  fill  said  unexpired  term,  and  on  October  21, 1878,  he  qualified 
by  taking  the  oath  and  filing  the  bond  required  by  law.  The  defendant  con- 
tinued to  hold  and  exercise  the  duties  of  said  office,  and  by  legal  proceedings 
contested  the  right  of  the  plaintiff  to  hold  the  office.  In  December,  1878,  the 
county  court  reappointed  the  defendant  to  fill  the  office  for  the  unexpired  term. 
In  the  contest  the  county  court  decided  that  the  plaintiff.  Bier,  was  ineligible, 
and  his  election  void.  The  circuit  court  reversed  the  said  judgment  of  the 
county  court,  and  decided  that  Bier  was  entitled  to  the  office.  Upon  a  writ  of 
error,  taken  by  Gorrell,  this  court,  on  July  9, 1879,  affirmed  the  said  judgment 
of  the  circuit  court.  Gorrell  v.  Bier,  15  W.  Va.  311.  On  August  2, 1879,  Gor- 
rell surrendered  the  office  to  the  plaintiff,  Bier.  The  present  action  is  brought 
to  recover  from  the  defendant  the  damages  sustained  by  the  plaintiff  by  reason 
of  the  defendant's  withholding  from  the  plaintiff  the  said  office  during  the 
period  from  October  8,  1878,  to  August  2,  1879.  There  was  a  verdict  and 
judgment  in  the  circuit  court  in  favor  of  the  plaintiff  for  $466.91,  and  the  de- 
fendant obtained  this  writ  of  error. 

1.  There  was  a  general  demurrer  to  the  declaration,  which  the  court  over- 
ruled, and  this  is  the  first  error  assigned .  The  declaration  is  irregulai'  and  quite 
informal;  so  much  so  that  it  is  difficult  to  determine  whether  the  pleader  in- 
tended it  for  one  count  only  in  case,  or  for  two  counts,— one  in  case,  and  the 
other  in  assumpsit  In  its  first  paragraph  it  avers  that  the  defendant  illegally 
and  fraudulently  exercised  the  duties  of  the  office,  and  received  the  fees,  com- 
missions, and  perquisites  thereof,  to  the  amount  of  $2,000,  which  of  right  be- 
longed to  the  plaintiff,  and  which  on  demand  he  refused  to  pay  to  the  plaintiff; 
and  in  the  second  paragraph  it  avers  that  the  plaintiff  demanded  of  the  de- 
fendant to  desist  from  the  exercise  of  the  duties  of  the  office,  and  to  turn  over 
to  him  the  books  and  papers  belonging  thereto;  that  the  defendant  failed  to 
do  so,  but,  well  knowing  the  premises,  he  continued  to  exclude  the  plaintiff 
from  said  office,  and  to  exercise  the  duties,  and  to  appropriate  to  himself  the 
fees,  commissions,  and  perquisites  thereof  to  the  amount  of  $2,000;  whereby 
the  plaintiff  has  sustained  damages,  etc. 

Taking  the  whole  declaration  together,  I  think  it  must  be  regarded  as  con- 
sisting of  but  a  single  count  in  case.  Neither  of  its  paragraphs  avers  any 
promise  on  the  part  of  the  defendant.  Such  an  averment  is  essential  in  as- 
sumpsit. If  the  declaration  did,  in  fact,  contain  two  counts,  one  in  case  and 
the  other  in  assumpsit,  it  would  be  clearly  bad,  because  actions  founded  on 
tort  can  never  be  joined  with  actions  on  contracts.  4  Bob.  Pr.  875.  It  seems 
to  me,  however,  that  there  is  no  such  misjoinder  in  this  case. 
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The  question  then  arises,  does  this  'declaration  state  a  legal  cause  of  action  ? 
It  seems  to  be  well  settled  that  a  de  jure  officer,  who  has  been  kept  out  of  his 
office  by  the  intrusion  of  another  person »  may  by  action  recover  from  such 
person  for  the  injury  sustained  by  him,  and  that  in  such  action  the  lawful: 
perquisites  which  the  plaintiff  woiUd  have  received  if  he  had  exercised  the  of- 
fice are  the  proper  measure  of  his  recovery.  The  common-law  form  of  action 
in  such  cases  was  on  the  case  of  the  assizes.  Boyter  v.  Dodstoorth,  6  Term 
B.  681;  Auditors,  etc,,  v.  Benoit,  20  Mich.  176,  4  Amer.  Rep.  882. 

It  seems  to  be  a  principle  of  natural  justice,  as  well  as  law,  that  where  one 
person  has  injured  another,  or  received  the  compensation  which  in  equity  and 
good  conscience  belongs  to  another,  he  may  be  required  by  action  to  account 
to  such  other  for  the  injury  done  him.  In  like  manner  will  an  intruder  in 
office  be  required  to  account  to  the  legal  officer  for  injury  done  by  the  intru- 
sion. The  legal  right  to  an  office  confers  the  right  to  receive  and  appropriate 
the  fees  and  perquisites  legally  incident  thereto.  When  such  officer  performs 
the  duties  of  his  office,  he  may  demand  and  receive  the  compensation  there- 
for allowed  by  law,  and  he  is  as  fully  entitled  to  such  compensation  as  h& 
would  be  in  any  other  case  entitled  to  pay  for  skill  and  labor  done  for  another 
at  his  request.  The  legal  fees  and  emoluments  of  an  office  are  a  part  thereof, 
and  belong  to  the  rightful  incumbent;  and,  where  a  person  receives  such  fees- 
and  emoluments  on  the  pretense  of  title  to  the  office,  the  dejure  officer  may 
recover  the  profits  of  the  office  from  him  by  an  action  of  assumpsit  for  money 
had  and  received  to  his  use.  Arrisr.  Stukely, 2Mod.  260;  Mayfleldy.Moorer 
63  111.  428,  5  Amer.  Rep.  52. 

Where  the  office  is  one  with  a  fixed  salary  attached  to  it,  the  officer  will  be 
entitled  to  recover  the  entire  official  salary,  without  any  deduction  for  the 
services  of  the  incumbent,  or  for  what  be  may  have  earned  himself  while 
ousted.  People  v.  Miller,  24  Mich.  468;  Comstock  v.  Grand  Bapids,  40 
Mich.  897;  Dolan  v.  Mayor,  68  N.  Y.  274. 

Such,  however,  is  not  the  case  when  the  compensation  affixed  to  the  office 
is  made  to  depend  upon  fees  for  services  rendered  to  the  public  and  to  indi- 
viduals. In  such  case  the  officer  is  entitled  to  recover  from  an  incumbent^ 
acting  under  an  apparent  claim  of  title,  only  the  profits  of  the  office;  that  is, 
the  fees  and  perquisites,  less  the  necessary  expenses  of  earning  them.  May^ 
field  V.  Moo^^e,  63  HI.  428,  6  Amer.  Rep.  52;  Sedg.  Dam.  659,  note. 

The  form  of  action  in  most  of  the  cases  I  have  been  able  to  find  has  been 
assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiff;  but  inas* 
much  as  the  original  action  in  cases  of  this  kind  was  on  the  case  of  assize» 
which  was  an  action  in  tort,  I  cannot  see  why  an  action  on  the  case  as  well 
as  assumpsit  does  not  now  lie.  In  Boyter  v.  I)odsux>rth,  6  Term  R.  683,  Lord 
Kenton,  C.  J.,  says:  "If  there  had  been  certain  fees  annexed  to  the  dis- 
charge of  certain  duties  belonging  to  this  office,  and  the  defendant  had  received 
them,  an  assize  would  have  lain;  and  the  action  for  money  had  and  received 
to  recover  fees  has  always  been  considered  as  being  substituted  in  the  place 
of  an  assize."  In  many  cases  assumpsit  and  case  are  convertible  actions. 
Where  there  has  been  tortious  taking  and  conversion  of  goods,  the  owner  may 
bring  either  trespass  for  the  taking,  or  he  may  waive  the  tort,  and  bring  aa^ 
sumpsit  for  their  value.  Moloney  v.  Barr,  27  W.  Va.  881.  And  under  our 
statute  case  may  be  maintained  by  any  action  where  trespass  would  lie.  Code» 
§  8,  c.  108.  It  seems  to  me,  therefore,  that  the  plaintiff^s  declaration  is,  in 
substance,  sufficient,  and  that  the  demurrer  thereto  was  rightly  overruled. 

2.  The  next  assignment  of  error  that  we  deem  it  necessary  to  consider  is 
in  relation  to  the  statute  of  limitations.  The  defendant,  having  pleaded  the 
statute,  asked  that  the  court  instruct  the  Jury  that  it  was  incumbent  upon 
the  plaintiff  to  satisfy  the  jury  that  the  defendant  received  and  collected  the 
fees  and  emoluments  of  office  sought  to  be  recovered,  within  five  years  before 
the  time  this  action  was  commenced.    The  court  gave  the  instruction,  with 
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this  addition:  "But  the  right  of  action  accrued  to  the  plaintiff  on  July  9, 
1879,  the  time  when  the  judgment  of  the  supreme  court  was  rendered  in  the 
case  referred  to  in  the  evidence."  The  defendant  excepted  to  this  modifica- 
tion of  the  instruction,  and  now  insists  that  it  was  erroneous.  In  an  action 
of  assumpsit  upon  a  running  account  of  separate  items,  gotten  at  different 
dates,  the  rule  is  well  settled  that  the  cause  of  action  accrues  upon  each  item 
at  the  time  it  was  gotten,  and  the  statute  begins  to  run  as  to  such  item  from 
that  time;  and,  if  action  is  not  brought  within  the  statutory  limit,  such  item 
will  be  barred,  although  other  items  of  the  account  may  be  within  the  stat- 
utory period  at  the  time  of  action  brought  and  not  so  barred.  The  same 
general  rule  applies  in  cases  of  tort.  Each  separate  trespass  or  wrongful  act 
constitutes  a  cause  of  action,  unless  it  be  an  act  which  does  not  of  itself  cause 
an  injury  or  damage.  As,  for  instance,  if  one  dig  a  pit  in  the  highway,  all 
the  world  cannot  sue  him,  but  only  he  who  falls  into  it.  Therefore  the  per- 
son who  falls  into  it  has  no  cause  of  action  until  he  gets  hurt  by  it,  although 
the  pit  was  dug  long  before.  But  in  all  cases  where  the  wrongful  act  of  it- 
self causes  an  injury  or  loss,  the  cause  of  action  as  to  that  injury  or  loss  ac- 
crues at  once,  and  each  successive  injury  or  loss,  although  resulting  from 
the  same  wrong  or  act  of  the  defendant,  will  constitute  a  separate  cause  of 
action;  and  the  statute  will  begin  to  run,  in  every  instance,  from  the  time 
the  right  of  action  accrued  for  each  separate  m^wry  or  loss.  1  Rob.  (New,) 
Pr.  478,  4V9,  and  cases  cited. 

In  the  case  at  bar  the  cause  of  action  accrued  to  the  plaintiff  at  the  time  the 
defendant  unlawfully  excluded  him  from  his  office,  which  was  October  21, 
1878,  the  date  at  which  he  qualified  and  filed  his  bond  as  sheriff  of  the  county; 
and  not  July  9,  1879,  the  time  the  contest  for  the  office  was  finally  judicially 
determined  by  the  supreme  court  of  appeals.  The  defendant  was  appointed 
to  hold  the  office  until  his  successor  was  qualified,  and  as  soon  as  this  was 
done  his  right  to  hold  the  office  ceased,  and  the  right  of  the  plaintiff  to  hold 
it  became  complete.  The  title  of  the  plaintiff  was  as  complete  then  as  it  ever 
was,  and  no  subsequent  act  lent  the  least  force  to  his  right  to  the  office.  The 
decision  of  the  supreme  court  was  simply  the  judicial  determination  of  a  fact. 
It  did  not  create  a  fact  or  right,  and  was  therefore  no  more  potent  to  confer 
the  right  to  the  office  than  was  the  decision  of  the  circuit  court,  or  that  of  the 
county  court.  The  court,  on  the  evidence,  declared  the  title,  but  did  not  con- 
fer it.  The  plaintiff  was  entitled  to  the  office,  and  its  fees  and  emoluments, 
from  the  time  of  his  qualification,  and  the  defendant  was  liable  to  account  to 
him  for  them  from  that  date  until  he  ceased  to  act  and  receive  the  fees  and 
perquisites  of  the  office.  May  field  v.  Moore,  5  Amer.  Rep.  65.  Each  day  the 
defendant  usurped  the  office,  and  each  fee  or  perquisite  received  by  him  con- 
stituted a  cause  of  action.  Hence  it  follows  that  whatever  profits  the  de- 
fendant received  from  the  office  within  five  years  from  the  commencement  of 
this  action  the  plaintiff  is  entitled  to  recover.  This  conclusion  makes  it  ap- 
parent that  the  circuit  court  erred  in  modifying  the  instruction  as  it  did.  The 
points  already  decided  obviate  the  questions  raised  by  the  other  assignments 
of  error,  and  render  it  unnecessary  to  pass  upon  them. 

For  the  error  aforesaid,  the  judgment  of  the  circuit  court  is  reversed^  the 
verdict  of  the  jury  set  aside,  and  the  case  remanded  for  a  new  trial. 

JoHMBON»  Gbben,  and  Woods,  JJ.,  conourred. 


Pltnt  v.  Gilpin. 

{SvtprtfiM  Court  of  Appeals  of  West  Virginia.    June  25, 1887.) 

I.  LiMrrATiOH  OF  AonovB— Breach  of  Marriage  Promise. 

The  statutory  bar  is  one  year  in  an  action  for  damages  for  the  breach  of  a  prom- 
ise to  marry. 

v.Ss.E.no.l — 3  r^^^^l^ 
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'2.  Appsal— Pbetubioial  Ebbob. 

When  a  proper  plea  is  offered  bv  the  defendant,  and  rejected  by  the  inferior 
court  this  court  will  presume  that  the  defendant  was  prejuaiced  thereby,  and  re- 
verse the  judgment,  unless  it  affirmatively  appears  by  the  record  that  no  injury 
could  have  resulted  to  the  defendant  by  such  rejection  of  his  plea. 

(Syllabus  by  1M  Onari,) 

Error  to  circuit  court,  Bandolph  county. 

Action  to  recover  damages  for  breach  of  promise  of  marriage.  The  opin- 
ion stales  the  case. 

J.  Hop.  Woods  and  Ja8.  Morrow,  Jr.,  for  plaintiff  in  error.  L.  D.  Strader 
and  T.  A.  BrcuSford,  for  defendant  in  error. 

Snyder,  J.  This  is  an  action  of  trespass  on  the  case  in  asstimpHt,  brought 
October  24,  1885,  by  Alice  Flint  against  Ezra  G.  Gilpin,  in  the  circuit  court 
of  Randolph  county,  to  recover  $5,000  damages  for  an  alleged  breach  of  prom- 
ise by  the  defendant  to  marry  the  plaintiff.  The  defendant  demurred  to  the 
declaration,  the  demurrer  was  overruled,  and  then  defendant  pleaded  non  as- 
mmpsity  on  which  iasue  was  joined;  also  tendered  a  special  plea,  alleging  that 
the  cause  of  the  plaintiff's  action  did  not  accrue  within  one  year  next  before 
the  bringing  of  this  action.  Upon  the  objection  of  the  plaintiff,  this  plea  was 
rejected  by  the  court,  and  the  defendant  excepted.  The  case  was  then  tried 
by  j  ury ,  and  a  verdict  found  in  favor  of  the  defendant  for  $2,500.  The  defend- 
ant made  a  motion  to  set  aside  the  verdict  on  the  ground  of  excessive  dam- 
ages, which  motion  the  court  overruled,  and  entered  judgment  on  the  verdict. 
The  defendant  obtained  this  writ  of  error.  No  defect  has  been  pointed  out 
in  the  declaration,  and  I  have  been  unable  to  discover  any.  Therefore  there 
was  no  error  in  the  action  of  the  court  overruling  the  demurrer. 

The  only  error  assigned  and  insisted  upon  by  tiie  plaintiff  in  error  is  the  re- 
jection of  the  special  plea,  which  alleged  one  year  is  the  limit  of  the  statutory 
bar  to  this  action.  This  is  the  sole  question  presented  by  the  record.  Our 
statute  declares  that  the  limitation  of  all  personal  actions,  if  they  be  for  mat- 
ters of  a  nature  that,  in  case  of  the  death  of  the  party,  they  could  not  be  brought 
by  or  against  his  representative,  shall  be  one  year  from  the  time  the  right  to 
bring  the  same  shall  have  occurred,  and  not  after.  Section  12,  o.  102,  Acts 
1882;  same  as  section  12,  c.  104,  Code,  549.  As  to  the  cases  in  which  an  ac- 
tion may  be  brought  by  or  against  the  representative,  our  statute  declares  that 
'*a  personal  representative  may  sue  or  be  sued  upon  any  judgment  for  or 
against  or  any  contract  of  or  with  his  decedent."    Section  19,  c.  85,  Code,  504. 

It  is  apparent  that  the  solution  of  the  case  before  us  depends  upon  whether 
or  not  the  personal  representative  of  a  decedent  may  sue  or  be  sued,  either  at 
common  law  or  under  the  provisions  of  this  statute,  on  a  contract  founded 
upon  a  promise  of  marriage.  If  an  action  cannot  be  maintained  by  or  against 
the  representative  on  such  contract,  then  it  is  clear  that  the  statutory  bar  is 
one  year,  and  no  more.  The  direct  question  thus  presented  was  decided  by 
the  court  of  appeals  of  Virginia,  upon  full  consideration  and  an  able  review 
of  the  authorities,  in  Grubh  v.  8ulU  82  Grat.  203.  In  that  case,  at  the  con- 
clusion of  the  citation  of  the  authorities  denying  the  right  to  maintain  such 
an  action  at  common  law,  the  opinion  states:  '*  After  this  array  of  authorities, 
English  and  American,~~after  the  failure  of  counsel  to  produce  a  single  case, 
or  even  the  dictum  of  one  author  or  writer,  to  the  contrary, — ^it  would  seem 
the  height  of  rashness  to  insist  that  an  action  of  this  sort  can  be  maintained 
at  common  law  against  an  executor  or  administrator,  without  averring  and 
proving  some  special  damage  suatained.  Whether  upon  such  an  averment 
the  action  can  be  maintained  has  not  been  fully  determined."  Then,  after 
considering  the  statute  in  that  case,  which  is  identical  with  our  statute,  being 
in  fact  the  same,  the  opinion  concludes,  and  the  court  decides  that  neither  un- 
der the  common  law  nor  the  statute  can  an  action  for  the  breach  of  a  promise 
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to  marry  be  maintained  against  the  representative  of  the  promisor.  Accord- 
ing to  the  common  law,  all  personal  actions  died  with  the  person, — actio  per- 
s<malis  fnoritwr  cum  persona.  But  this  rule  has  been  modified  by  legislation 
so  that  now,  in  this  state,  the  representative  of  a  decedent  may  sue  or  be  sued 
fer  any  injury  done  to  or  suffered  by  the  personal  estate  of  his  decedent  in  his 
life-time,  whereby  it  has  become  less  beneficial  to  the  representative,  in  the 
same  manner  as  the  decedent  himself  might  have  done.  In  cases,  however, 
of  injuries  to  ih» person,  and  not  to  ih^ property  or  estate^  of  the  decedent, 
if  either  the  party  who  did  or  he  who  suffered  the  injury  die,  the  rule  still  ap- 
plies, and  no  action  can  be  maintained  by  or  against  his  representative. 
Curry  v.  ManningUm,  23  W.  Va.  14. 

Marriage  is  undoubtedly  a  civil  contract,  because  consent  is  necessary  to  its 
legal  validity;  but  in  its  nature,  attributes,  and  distinguishing  features  it  is 
^ui  generis.  It  is  declared  a  civil  contract  for  certain  purposes,  but  it  is  not 
thereby  made  synonymous  with  the  word  "contract,"  employed  in  the  com- 
mon law  or  statutes.  It  may  be  entered  into  by  persons  during  their  minor- 
ity, and  cannot,  when  consummated,  be  dissolved  by  the  parties.  It  is  more 
than  a  contract.  It  requires  certain  acts  of  the  parties  to  constitute  mar- 
riage, independent  of  and  beyond  the  contract.  It  partakes  more  of  the  char- 
acter of  an  institution  regulated  and  controlled  by  public  authority,  upon 
principles  of  public  policy,  for  the  benefit  of  the  community.  The  relation  of 
the  parties  is  essentially  personal.  Neither  the  rights,  duties,  nor  obligations 
created  by  or  flowing  from  it  can  be  transferred,  and  an  action  for  a  breach  of 
promise  to  marry,  in  its  main  features,  has  very  little  resemblance  to  other 
contracts.  In  the  latter  the  damages  are  limited  by  fixed  rules  to  the  pecuni- 
ary loss  sustained,  while  in  the  former  the  damages  are  in  the  discretion  of 
the  jury  to  the  same  extent  that  they  are  in  strictly  personal  actions,  such  as 
slander,  malicious  prosecution,  assault  and  battery,  and  the  like;  and  the  re- 
covery may  be,  and  usually  is,  principally  for  injured  feelings,  anxiety  of 
mind,  wounded  pride,  and  blighted  affections.  In  the  one  case  the  motives 
for  the  violation  or  breach  are  immaterial,  while  in  the  other  the  motives  and 
conduct  of  the  defendant  and  other  extrinsic  circumstances  may  be  given  in 
evidence  in  mitigation  or  aggravation,  and  punitive  damages  may  be  recov- 
ered, which  cannot  be  done  in  actions  for  the  breach  of  ordinary  contracts. 
The  controlling  consideration  in  this  action  is  that  it  does  not  relate  to  prop- 
erty interests,  bat  to  injuries  to  the  person;  and  the  compensation  or  dam- 
ages recovered  consists  entirely  of  personal  suffering,  unconnected  with  the 
rights  of  property.  Wade  v.  Kalbfleisch,  68  N.  Y.  ^2;  Zabriskie  v.  Smith, 
13  N-  T.  322. 

It  seems  to  me,  therefore,  that  neither  upon  principle  nor  authority  can  an 
action  for  a  breach  of  promise  to  marry  be  maintained,  under  the  common 
law  or  our  statute,  by  or  against  the  personal  representative  of  the  deceased 
promisor,  especially  where  the  declaration  does  not  allege  special  damages  af- 
fecting the  property  rights  of  the  plaintiff;  and  whether  or  not  it  is  possible  to 
allege  and  prove  such  special  damages,  and  whether,  if  so  alleged,  the  action 
could  be  maintained,  it  is  unnecessary  to  inquire  and  decide  in  this  case.  It  is 
sufficient  to  state  that  no  such  special  damages  are  alleged  or  claimed  in  the 
declaration  in  the  case  before  us.  It  follows  necessarily  that  this,  being  an 
action  which  could  not  have  been  brought  against  the  personal  representative 
of  tlie  defendant,  if  he  had  died,  the  statutory  bar  to  this  action  is  one  year, 
and  the  circuit  court  erred  in  rejecting  the  plea  of  the  defendant. 

It  is,  however,  insisted  for  the  defendant  in  error  that  this  court  ought  not 
to  reverse  the  judgment  of  the  circuit  court,  because  the  plaintiff  in  error  has 
not  shown  that  he  was  injured  by  the  rejection  of  his  plea.  The  rule  is  settled 
in  this  state  that  this  court  will  always  presume  that  the  defendant  was  prej- 
udiced by  the  rejection  of  a  proper  plea  in  the  court  below,  and  that,  unless 
it  affirmatively  appears  by  the  record  that  no  injury  could. have  resulted  to 
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the  defendant  by  such  rejection  of  bis  plea,  the  Judgment  wUl  be  reversed, 
without  inquiring  whether  or  not  the  defendant  could  have  been  injured. 
Van  Winkle  v.  Blackford,  28  W.  Va.  671,  684;  Hopkins  v.  Richardson,  & 
Grat.  485. 

Since  none  of  the  facts  are  certified  in  the  record,  and  nothing  appears  to 
repel  the  legal  presumption  of  injury  to  the  defendant  by  the  rejection  of  his 
special  ple^i,  the  judgment  of  the  circuit  court  must  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  a  new  trial  awarded. 

Johnson,  Green,  and  Woods,  JJ.,  concurred* 


Beverlin  t>.  Beverlin. 
(Supreme  Court  of  Appeals  of  West  Virginia.    June  25, 1887.) 

1.  Marriags — Validity — Common-Law  Mabriaqbs. 

Cominon-law  marriages,  when  contracted  in  this  state,  are  not  recognized  by  our 
courts  as  valid. ^ 

2.  Same — Statutory  Rbquirembntb. 

No  marriage  contracted  in  this  state  is  valid  when  it  affirmatively  appears  that  it 
has  not  been  solemnized  according  to  the  requirements  of  our  statutes  on  that  sub- 
ject, although  the  parties  may  thereafter  have  associated  and  cohabited  together  as 
husband  and  wife.^ 
(Syllabus  by  the  Court,) 

Appeal  and  supersedeas  from  circuit  court,  Taylor  county. 
Bill  for  divorce.    The  opinion  states  the  case. 

John  W.  Mason  and  B.  F.  Martin,  for  appellant.  S.  P.  McCormick,  for 
appellee. 

Snyder,  J.  Suit  in  equity,  instituted  Kovember  20,  1884,  by  Elizabeth 
Beverlin  against  Israel  A.  Beverlin,  in  the  circuit  court  of  Taylor  county,  for 
a  divorce  a  mensa  et  thoro,  and  for  alimony.  In  the  original  bill  the  plain- 
tiff alleged  that  she  was  lawfully  married  to  the  defendant  in  the  state  of 
Pennsylvania,  in  June,  1861;  that  at  that  time  she  was  a  widow,  and  her 
name  was  Elizabeth  Foster,  and  that  from  the  date  of  said  marriage  until  Oc- 
tober, 1884,  she  and  the  defendant  lived,  associated,  and  cohabited  with  each 
other  as  husband  and  wife;  that  in  October,  1884,  the  defendant,  by  his  harsh, 
cruel,  and  inhuman  treatment,  compelled  her  to  abandon  home  and  children, 
and  has  since  refused  to  permit  her  to  return,  etc. 

In  April,  1885,  the  defendant  filed  his  answer  to  said  bill,  denying  that  he 
and  the  plaintiff  had  ever  been  married,  and  averred  that  in  June,*  1861,  the 
plaintiff  had  a  lawful  husband,  one  Edward  Foster,  living  in  Belmont  county, 
Ohio;  and  that  at  the  time  of  the  alleged  marriage  with  defendant  alie  had  a 
suit  pending  for  a  divorce  from  said  Foster  in  the  court  of  common  pleas  of 
said  Belmont  county,  which  was  afterwards  dismissed  at  her  costs;  that  said 
Foster  continued  to  be  the  husband  of  the  plaintiff  until  October  31,  1873» 
when  he  died. 

In  July,  1885,  the  plaintiff  filed  an  amended  bill^  in  which  she  repeats  that 
she  had  been  married  to  the  defendant  at  the  time  and  place  stated  in  her 
original  biU,  and,  by  way  of  amendment,  she  avers  that  in  the  fall  of  1873 
she  learned  that  one  Edward  Foster  had  recently  died  in  Belmont  county,  and 
she  thereupon  conferred  with  the  defendant  as  to  the  possibility  of  said  Foster 
being  her  former  husband,  and  the  probable  effect  on  their  marriage,  and  the 
action,  if  any,  they  should  take  in  relation  thereto.    The  bill  then  avers  that 

'Respecting  the  validity  of  marriage  not  solemnized  according  to  statntory  require- 
ments, see  Clancy  v.  Clancy.  (Mich.)  33  N.  W.  Hep.  S91,  and  note;  State  v.  Walker, 
(Kan.)  13  Fac.  Hep.  279,  and  note. 
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''finally,  for  prudential  reasons,  it  was  determined  to^take  no  public  action; 
but  that  plaintiff  and  defendant  would,  and  they  did,  mutually  consent  and 
Agree  to,  and  did,  reaffirm  their  former  marriage,  and  became  and  continued 
to  be  what,  in  truth  and  in  fact,  they  had  been  theretofore,  husband  and  wife; 

and  thalrthereafter,  and  from  that  day  henceforth,  to  and  until  the day 

of  October,  1884,  at  the  town  of  Grafton,  state  of  West  Yirginia,  she  was  and 
continued  to  be  the  wife  of  defendant,  living  and  cohabiting  with  him  as 
such,  performing  all  the  duties  of  a  devoted  wife,  and  he,  the  defendant,  so 
holding  the  plaintiff  out  to  all  persons  as  such,  and  representing  to  all  per- 
sons with  whom  plaintiff  and  defendant  were  acquainted  that  plaintiff  was 
his  wife,  as  in  fact  she  was.  '* 

The  depositions  fully  prove  that  the  plaintiff  and  defendant  lived  together, 
cohabited,  associated,  and  represented  themselves  as  husband  and  wife  for 
over  20  years,  and  that  during  that  time  they  kept  house  together,  and  four 
children  were  born  to  them,  two  of  whom  are  still  living.  It  is  also  clearly 
proved  that  in  June.  1861,  at  the  time  the  plaintiff  alleges  she  was  married  to 
the  defendant,  the  plaintiff  was  a  married  woman,  and  the  wife  of  Edward 
Foster;  that  both  she  and  the  defendant  knew  this  fact;  and  that  she  contin- 
ued to  be  the  wife  of  said  Foster  until  his  death,  which  occurred  October  31, 
1873.  There  is  no  testimony  in  regard  to  the  alleged  marriage  set  up  in  the 
amended  bill  as  having  taken  place  in  1878,  after  the  death  of  the  plaintiff's 
husband,  Edward  Foster,  except  the  deposition  of  the  plaintiff  herself.  In 
her  first  deposition,  taken  before  the  filing  of  her  amended  bill,  the  plaintiff 
testifies  that  she  was  married  to  the  defendant,  June  9,  1861,  in  West  Alex- 
ander, Pennsylvania,  before  a  justice  whose  name  she  does  not  remember; 
that  she  had  never  been  married  to  the  defendant  at  any  other  time;  that  her 
former  husband,  Edward  Foster,  was  then  dead,  and  had  died  long  before; 
that  she  had  seven  children  by  said  Foster;  and  that  he  had  died  about  32 
years  stgq.  In  her  deposition  taken  after  the  filing  of  her  amended  bill,  the 
plaintiff  testifies  that  in  1873  she  visited  the  state  of  Ohio,  where  she  had 
formerly  resided,  and  on  her  return  home  to  Grafton  she  informed  the  defend- 
ant that  she  had  heai'd  her  former  husband,  Edward  Foster,  had  died  in  Ohio 
a  short  time  before,  and  that  then  she  and  the  defendant  ''had  a  talk  as  to 
whether  it  was  necessary  that  we  should  marry  again.  He  said  that  it  was 
legal,  and  that  we  need  not  marry  again.  That  we  will  go  on  as  we  have 
vb^n,  doing  the  best  we  can  for  our  children,  as  long  as  life  shall  last. "  And 
then,  in  answer  to  the  question,  ''Did  you  talk  over  and  agree  as  to  how  you 
should  be  and  live  in  the  future?**  she  says:  "We  lived  together  just  as  we 
ihad  been,  as  man  and  wife.  I  was  to  be  his  wife,  and  he  my  husband,  as  long 
-as  life  should  last."  This  is  the  whole  of  the  evidence  in  support  of  the  al- 
leged marriage  of  1873. 

The  testimony  of  the  defendant  was  not  taken,  but  he,  in  his  answer  to  the 
amended  bill,  denies  positively  that  he  ever  made  any  statement  or  agreement 
snch  as  asserted  by  the  plaintiff,  or  that  he  ever  pretended  or  admitted  to  her 
that  she  was  his  wife  or  he  her  husband,  as  both  of  them  well  knew  that  such 
'was  not  the  fact. 

The  circuit  court  in  its  final  decree,  entered  April  1, 1886,  decided  in  favor 
*of  the  plaintiff,  awarding  her  a  divorce  a  mensa  et  thoro  from  the  defendant, 
and  requiring  him  to  pay  to  her  $250  annually  for  her  support.  From  this 
decree  the  defendant  has  appealed. 

The  first  question  to  be  considered  is  whether  or  not  any  marriage  ever  took 
;plaoe  or  existed  between  the  plaintiff  and  defendant.  If  there  was  no  mar- 
riage, or  none  is  shown  by  proofs,  then,  as  a  matter  of  course,  the  decree  of 
,the  circuit  court  must  be  reversed,  and  the  plaintiff's  bill  dismissed.  It  is 
«di«tlnctly  proved,  both  by  the  depositions  and  documentary  evidence,  that  the 
f>]aintiff  was  on  January  25,  1838,  formally  and  legally  married  to  Edward 
Foster,  in  Belmont  county,  in  tb^  0tate  of  Ohio;  that  she  lived  and  cohabited 
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with  said  Poster  as  h^  husband  from  that  time  until  about  the  year  1859,  and 
had  issue — from  seven  to  ten  children — by  that  marriage ;  that  she  knew  Foster 
was  living  at  the  time  of  her  alleged  marriage  in  June,  1861,  with  thedefend- 
Tint,  and  that  said  Foster  continu^  to  be  her  legal  husband  until  his  death,  in 
October,  1873.  It  is  consequently  impossible  that  the  alleged  marriage  of 
June  9,  1861,  could  have  taken  place,  or  been  lawful  in  any  respect.  The 
question  of  marriage,  therefore,  depends  entirely  upon  the  allegations  of  the 
amended  bill,  and  the  testimony  in  support  of  them.  Both  the  facts  alleged,, 
and  the  proofs  to  sustain  them,  have  been  before  fully  stated.  It  is  insisted 
for  the  appellee  these  show  a  valid  common-law  marriage,  and  that  such  mar- 
riage, under  the  circumstances  in  this  case,  is  valid  and  sufficient  in  this  state. 

There  is  much  controversy  as  to  what  constitutes  a  valid  common-law  mar- 
riage. It  always  has  been  and  still  is  a  doubtful  question  in  England.  JReg, 
V.  Mills,  10  Clark  &  F.  584;  1  Bish.  Mar.  &  Div.  §§  270, 278.  In  the  Ameri- 
can states  where  such  marriages  have  been  recognized  and  held  valid  there  is 
considerable  diversity  as  to  their  requisites.  In  North  Carolina,  Tennessee, 
Massachusetts,  Maine,  and  Maryland  some  ceremony  or  celebration  seems  to 
be  necessary  to  a  valid  common-law  marriage,  and  in  most  or  all  of  these 
states  it  has  been  questioned  whether  or  not  the  statutes  have  not  superseded 
common-law  marriages,  and  that  a  marriage,  to  be  valid,  must  be  in  con- 
formity with  the  statutes.  State  v.  Samueh  2  Dev.  &  B.  177;  QHsham  v. 
State,  2  Yerg.  589;  Com.  v.  Munson,  127  Mass.  459;  State  v.  Hodgskins,  19 
Me.  155;  D&nUon  v.  Denison,  85  Md.  361, 379.  The  rule  is  fully  as  liberal, 
if  not  more  so,  in  New  York  and  Pennsylvania,  than  it  is  in  any  of  the  other 
states.  In  New  York  it  has  been  held  that  no  religious  form  or  ceremony  of 
any  kind  is  essential  to  validity  of  the  marriage.  All  that  is  requisite  in  that 
state  is  that  the  parties  should  be  capable  of  contracting,  and  that  they  should 
actually  contract  to  be  man  and  wife;  but  such  contract  must  be  proved  to 
the  satisfaction  of  the  court,  and  may  be  proved  by  the  wife,  when  her  tes- 
timony is  corroborated  and  entitled  to  credit.  Bissell  v.  Bissell,  55  Barb.  325; 
Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235.  In  Pennsylvania  it  has  been  de- 
cided that  ''marriage  is,  in  law,  a  civil  contract,  not  requiring  any  particular 
form  of  solemnization  before  officers  of  church  or  state,  but  must  be  evi- 
denced by  words  in  the  present  tense,  uttered  for  the  purpose  of  establishing 
the  relation  of  husband  and  wife,  and  should  be  proved  by  the  signature  of 
the  parties,  or  by  witnesses  present  when  it  is  made.  Therefore,  when  the 
evidence  of  the  contract  was  the  declaration  of  the  wife  that,  <  about  31  years 
since,  she  went  to  the  house  of  A.  S.,  to  live  with  and  keep  house  for  him» 
under  a  mutual  promise  and  agreement  that  they  would  sustain  towards  each 
other  the  relation  of  husband  and  wife,  and  that  they  did  thus  live  and  co- 
habit together,'  it  was  held  that  there  was  not  proof  of  a  marriage  in  fact." 
Com,  V.  Stump,  53  Pa.  St.  182.  I  have  been  unable  to  find  any  case  in  which 
the  courts  of  Virginia  or  of  this  state  have  ever  held  that  a  common-law  mar- 
riage was  valid.  This  is  certainly  persuasive  evidence  that  such  nutrriages. 
have  never  been  regarded  as  valid  in  these  states. 

Bef  erring  to  the  facts  in  this  case,  it  does  not  seem  to  me  that  they  are  suf- 
ficient to  prove  a  marriage  according  to  the  liberal  rule  adopted  in  the  states, 
of  New  York  and  Pennsylvania.  Before  any  pretense  of  a  legal  marriage, 
the  parties  had  lived  and  cohabited  together  for  ov^er  12  years.  It  is  a  well- 
settled  rule  of  law  everywhere  that  a  cohabitation,  illicit  in  its  origin,  is  pre- 
sumed to  be  of  that  character  unless  the  contrary  be  proved,  and  cannot  be- 
transformed  into  matrimony  by  evidence  which  falls  short  of  the  fact  of  aa 
actual  contract  of  marriage.  Such  contract  may  be  proved  by  circumstances, 
but  they  must  be  such  as  to  exclude  the  inference  or  presumption  that  the 
former  relation  continued,  and  must  satisfactorily  prove  that  it  had  been 
changed  into  that  of  actual  matrimony  by  mutual  consent.  Foster  v.  Zfof/v 
lep,  8  Hun,  68;  WUliams  v.  Williams,  46  Wis.  464,  32  Amer.  Rep.  722,  and 
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1  K.  W.  Bep.  98;  Appeal  of  Reading  F.  Tns.  <§  Trust  Co.,  23  Cent.  Law  J. 
472.  6  Atl.  Bep.  60;  Hantsf  v.  Sedly,  6  Bin.  405. 

In  the  case  before  us  the  testimony  of  the  pretended  wife  is  contradictory,  and 
so  unsatisfactory  as  to  render  it  extremely  improbable  and  unreliable.  But» 
if  we  admit  its  credibility,  it  falls  far  short  of  establishing  any  actual  contract 
of  marriage.  It  simply  proves  the  continuance  of  the  illicit  association  and 
cohabitation  which  is  shown  to  have  existed  between  the  parties,  without  in- 
terruption, for  over  12  years  before  the  alleged  marriage.  The  plaintiff  simply 
says  that  she  and  the  defendant  did  not  deem  it  necessary  to  marry  again,  as 
they  considered  their  former  illegal  marriage  legal,  and  that  they  thereafter 
lived  together  just  as  they  had  been  doing,  as  man  and  wife.  There  is  no 
semblance  of  a  change  in  their  relations  or  actual  agreement  of  marriage 
shown  here,  and  this  is  all  the  evidence  we  have  of  the  alleged  marriage. 
Bat,  in  the  view  this  court  takes  of  the  law,  it  is  urnecessary  to  rest  our  de- 
cision upon  the  conclusion  just  indicated.  We  think  our  statute  has  wholly 
superseded  the  common  law,  and  in  effect,  if  not  in  express  terms,  rendei-s  in- 
valid all  attempted  marriages  contracted  in  this  state  which  have  not  been 
solemnized  in  compliance  with  its  provisions.  The  statute  in  force  in  this 
state  in  1873,  when  it  is  alleged  the  marriage  now  in  question  occurred,  is 
embraced  in  chapter  63,  Code  1868.  The  first  section  of  said  chapter  provides 
for  the  issuance  of  marriage  licenses;  the  third,  fourth,  and  fifth  sections,  by 
whom,  and  the  manner  in  which,  marriages  may  be  solemnized;  and  the  sixth 
section  is  as  follows:  "Every  marriage  in  this  state  shall  be  under  a  license, 
and  solemnized  in  the  manner  herein  provided;  but  no  marriage  solemnized 
by  any  person  professing  to  be  authorized  to  solemnize  the  same  shall  be 
deemed  or  adjudged  to  be  void,  nor  shall  the  validity  thereof  be  in  any  way 
affected,  on  account  of  any  want  of  authority  in  such  person,  if  the  marriage 
be  in  all  other  respects  lawful,  and  be  consummated  with  a  full  belief  on  the 
part  of  the  persons  so  married,  or  either  of  them,  that  they  have  been  lawfully 
joined  in  marriage;  nor  shall  any  marriage  celebrated  within  this  state  be- 
tween the  seventeenth  day  of  April,  1861,  and  the  first  day  of  January,  1866, 
be  void  by  reason  of  the  same  having  been  solemnized  without  such  license.'' 

While  it  is  true  statutes  regulating  marriages  have  generally  and  properly 
been  construed  as  directory,  and  not  mandatory,  since  marriage  is  a  natural 
right,  and  one  that  existed  independent  of  statutes,  any  commands  which  a 
statute  may  give  concerning  its  solemnization  should,  if  the  form  of  words 
will  permit,  he  interpreted  as  mere  directions  to  the  officers  of  the  law  and  to 
the  parties,  not  rendering  void  what  is  done  in  disregard  thereof.  Conse- 
quently, the  doctrine  has  become  established,  as  a  general  rule,  that  a  mar- 
riage good  at  common  law  will  be  held  valid,  notwithstanding  the  existence 
of  any  statute  on  the  subject,  unless  the  statute  contains  express  words  of 
nullity.  This  rule,  however  is  not  universal.  1  Bish.  Mar.  &  Div.  §  283.  It 
seems  to  me,  therefore,  that  when  the  terms  of  the  statute  are  such  that  they 
cannot  be  made  effective,  to  the  extent  of  giving  each  and  all  of  them  some 
reasonable  operation,  without  interpreting  the  statute  as  mandatory,  then  such 
interpretation  should  be  given  to  it.  The  statute  under  consideration,  in  ex- 
press words,  declares  that  "every  marriage  in  this  state  shall  be  under  a 
license,  and  be  solemnized  in  the  manner  herein  provided."  It  is  possible  that 
these  words,  standing  alone,  should,  under  the  general  rule  just  stated,  be  in- 
terpreted as  merely  directory.  But  the  statute  does  not  stop  here.  It  quali- 
fies these  words  by  provisions  which  would  be  wholly  useless  and  unnec- 
essary if  it  were  intended  and  should  be  held  that  the  preceding  provisions 
are  simply  directory.  It  is  declared  that  certain  marriages  shall  not  "be 
deemed  or  adjudged  void"  because  the  person  solemnizing  them  did  not  in 
fact  have  authority  to  do  so.  It  also  declares  that  certain  other  marriages 
shall  not  "be  void**  because  they  were  solemnized  without  a  license.  These 
exceptions  or  qualifying  provisions  seem  to  me  to  be  equivalent  to  an  express 
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declaralion  tliat  marriageB  had  in  this  state,  contrary  to  the'oommands  of  the 
statute,  and  not  saved  by  the  exceptions,  shall  be  treated  as  void.  It  is  ap- 
parent that  the  legislature  must  have  interpreted  the  statute  as  making  the 
^  excepted  marriages  null  and  void  without  the  excepting  clauses,  for  other- 
'  wise  the  exceptions  would  be  useless,  and  would  not  have  been  made.  The 
introduction  of  the  exemptions  is  necessary,  exclusive  of  all  other  independent, 
extrinsic  exceptions.  The  maxim  is  clear,  **  eaapreftsum/acit  oessare  taciturn,  ** 
—  a^rmative  specification  excludes  implication.  Potter's  Dwar.  St.  221; 
Gates  V.  Knight,  8  Term  R,  442. 

It  is  therefore  my  conclusion  that  no  marriage,  or  attempted  marriage,  if  it 
took  place  in  this  state,  can  be  held  valid  here,  unless  it  has  been  shown  to  have 
been  solemnized  according  to  our  statutes.  It  is  very  certain,  it  seems  to  me, 
that  no  attempted  or  pretended  marriage  can  be  held  valid  when  it  affirma- 
tively appears  that  it  has  not  been  so  solemnized.  There  is  no  pretense  tliat 
the  pretended  marriage  sought  to  be  established  in  this  case  was  solemnized 
in  any  respect  according  to  the  requirement  of  the  statute.  I  am  therefore  of 
the  opinion  that  the  plaintiff  and  defendant  in  this  case  never  were  legally 
married,  and  that  the  plaintiff  is  not  entitled  to  the  relief  prayed  in  her  bill. 
I  have  come  to  this  conclusion  with  less  regret  because,  by  the  express  com- 
mand of  our  statute,  '*the  issue  of  marriage  deemed  null  in  law,  or  dis- 
solved by  a  court,  shall  nevertheless  be  legitimate."  Section  7,  o.  78,  Code*  p. 
485;  Stones  v.  Keeling,  5  Call,  143;  Bice  v.  Bfford,  3  Hen.  &  M.  228. 

Por  the  reasons  stated,  the  decree  of  the  circuit  court  must  be  reversed,  and 
the  plaintiff's  bill  dismissed. 

JoHirsoN,  Gabbn  and  Woods,  JJ.,  concurred. 


Statb  t).  Spabes. 

iB\xpremt  Court  of  Appeals  of  West   Virginia.    June  29,  1887.) 

Indictment — Supfioibnoy— Statutory  Offense. 

An  indictment  under  our  statute,  (section  14,  c.  145,  Code,)  which  charges  the  ac- 
cused with  the  larceny  of  "  one  gelding  horse,  of  the  price  of  $100/'  instead  of  one 
gelding  horse  of  the  value  of  $100,  according  to  the  words  of  the  statute,  is  suffi- 
cient. The  word  "  pricei"  as  used  here,  is  equivalent  to  the  word  *'  value,"  used  in 
the  statute.^ 

{Syliabus  by  the  Court.) 

Error  to  circuit  coart,  Boane  county;  Hon.  B.  F.  FLEMiKa,  Judge. 
Indictment  for  larceny.    The  opinion  states  the  case. 
IT,  C  Flesher,  for  plaintiff  in  error.    Tfie  Attorney  General,  for  defendant 
in  error. 

Snyder,  J.  Edward  Sparks  was  indicted  in  the  circuit  court  of  Boane 
county  at  the  November  term,  1886,  for  the  larceny  of  "one  gelding  horse  of 
the  price  of  one  hundred  dollars,  of  the  goods  and  chattels  of  one  Marion 
Thompson.**  The  defendant  was  tried  by  jury,  found  guilty,  and  sentenced 
by  the  court  to  two  years'  imprisonment  in  the  penitentiary.  There  was  a 
demurrer  to  the  indictment,  a  motion  in  arrest  of  judgment,  and  also  a  dqo- 

1  An  indictment  for  a  statutory  offense,  which  charges  the  offense  in  words  equivalent 
to  those  eni ployed  in  the  statute,  is  sufficient  TJ.  8.  v.  Wilson,  29  Fed.  Kep.  286; 
Franklin  v.  State,  (Ind.)  8  N.  E.  Rep.  695 ;  Graeter  v.  State,  (Ind.)  4  N.  E.  Rep.  461 ; 
State  V.  McOafHn,  (Kan.)  IS  Pac.  Kep.  560,  and  note;  People  v.  Edson,  (Cal.)  10  Paa 
Rep.  192. 

See,  also,  People  v.  West.  (N.  Y.)  12  N.  E.  Rep.  610,  and  note ;  State  v.  Brady,  (La.)  2 
South.  Rep.  557;  State  v.Xisdale,  Id.  406,  and  note. 
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tion  for  a  new  trial.  The  defendant  obtained  tbis  writ  of  error.  The  only 
question  presented  by  the  record  is  whether  or  not  the  use  of  the  word  '*  price" 
in  the  indictment,  instead  of  the  word  *' value/*  is  a  fatal  defect  in  the  indict- 
ment on  demurrer.  The  language  of  the  statute  is:  "If  a  person  commit 
simple  larceny  of  goods  or  chattels,  he  shall,  if  they  be  of  the  value  of  twenty 
dollars  or  more,  be  deemed  guilty  of  grand  larceny,  and  be  confined  in  the 
penitentiary  not  less  than  two  nor  more  than  ten  years;  and,  if  they  be  of 
less  value,  be  deemed  guilty  of  petit  larceny,  and  be  confined  in  jail  not  ex- 
ceeding one  year."    Section  14,  c.  145,  Code. 

It  will  be  observed  that  the  statute  uses  the  word  "value,"  and  it  is  con- 
tended for  the  prisoner  that  "price"  is  not  equivalent  to  "value;"  that,  to  say 
^'one  gelding  of  the  price  of  $100,"  is  no  allegation  such  as  will  give  the  ac- 
cused notice  of  the  charge  preferred  against  him.  The  attorney  general,  with 
commendable  industry  and  research,  has  furnished  us  with  much  curious  in- 
formation in  regard  to  the  uses  of  the  words  "price"  and  "value,"  found 
in  the  black-letter  literature  of  the  law,  and  the  early  precedents  of  indict- 
ments for  larceny ;  the  result  of  which  is  that,  if  the  larceny  be  alleged  of  any- 
thing, the  indictment  must  set  down  the  price  or  value,  in  order  that  it  may 
appear  whether  it  be  grand  or  petit  larceny.  When  the  theft  is  charged  in 
the  indictment  for  a  living  thing,  as  a  horse  or  sheep,  the  regular  way  is  to 
say  pretii.  5  Saund.  &  0.  If  it  be  of  a  dead  thing  that  is  estimated  in  the 
indictment  by  weight  or  measure,  there  also  it  ought  to  be  pretii;  and  so  it 
may  be  if  it  be  of  any  single  thing,  though  dead,  and  not  estimated  by  weight 
or  measure.  But  if  it  be  dead  things  In  the  plural  number,  then  it  ought  to 
be  ad  valentiam.  Lamb.  497;  Cow.  Law  Diet.  tits.  "Value,"  "Valentia;" 
^  Bac.  Abr.  77;  15  Vin.  Abr.  386, 386;  2  Hawk.  P.  C.  §  75,  c.  25;  Bouv.  Law 
Diet.  "Price." 

Bef erring  to  the  above  distinction  in  these  words,  Lord  Hale  says:  "But 
this  I  take  to  be  but  clerkship,  and  not  substantial;  for  if  'pretii^  be  set  in- 
stead of  *  ad  vaieneiam,'*  or  e  canverso,  1  think  it  doth  not  vitiate  the  indict- 
ment; and  so  it  is  if  one  pretii  or  ad  valenoiam  be  added  to  several  things, 
where,  in  true  clerkship,  it  should  be  applied  severally.  It  is  good  if  the  party 
be  convicted  of  all;  but  possibly,  if  the  party  be  convicted  but  of  part,  it  is 
not  good,  because  it  will  be  uncertain  whether  grand  or  petit  larceny."  2 
Hale,  P.  C.  183;  Bafford  v.  Ventres,  Noy,  115;  No.  23,  Car.  L 

An  Indictment  for  stealing  a  horse  need  not  state  that  it  is  a  liw  horse;  for, 
upon  a  general  averment  that  a  party  stole  the  animal,  it  is  intended  he  stole 
it  alive.  3  Chit.  Crim.  Law,  947;  Com.  v.  Seaman,  8  Gray,  497;  Whart. 
€rim.  PI.  &  Pr.  §  209. 

In  3  Chit.  Crim.  Law,  pp.  977,  979,  980,  981,  precedents  for  indictments 
for  the  larceny  of  live  animals  are  given,  in  which  the  word  "price"  is  used 
instead  of  the  word  "value;"  and  in  form  No.  8,  warrant  for  horse-stealing, 
^ven  in  Mayo's  Guide,  the  word  "price"  is  used  for  "value."  All  the  lex- 
icographers, both  law  and  general,  so  far  as  I  have  been  able  to  discover,  in 
certain  instances,  give  the  words  "value"  and  "price"  as  convertible  and 
synonymous.  In  ttie  sense  used  in  the  indictment  before  us,  I  think  these 
words,  if  not  synonymous,  are  certainly  the  equivalent  of  each  other.  It  is 
well  setUed  by  the  decisions  of  this  state  that  when  the  indictment  uses  lan- 
guage or  words  which  are  the  equivalent  of  those  in  the  statute  it  is  sufficient. 
It  would  certainly  have  given  the  accused  no  more  definite  notioeof  thecharge 
against  him  if  the  indictment  had  said  the  valtie  of  the  horse  was  $100,  in- 
stead of  saying  the  price  of  the  horse  was  $100.  The  thing  stolen  was  the 
horse,  and  the  value  or  price  was  immaterial,  so  far  as  it  concerns  the  giving 
of  notice  to  the  accused  of  the  thing  he  is  charged  with  stealing,  but  only  as 
to  the  punishment  he  shall  suffer.  It  seems  to  me  it  would  be  a  reproach  to 
the  law,  as  well  as  to  common  sense,  to  hold  that  the  substitution  of  the  word 
''price"  for  "value"  was  fatal  to  this  indictment.    I  am  very  clearly  of  opin- 
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ion  tbat  these  words,  in  the  sense  ther  are  here  employed,  are  conyertible,  and 
that  ''price"  in  this  indictment  is  equivalent  to  '' value"  in  the  statute. 
For  these  reasons  the  Judgment  of  the  circuit  court  is  affirmed. 

Johnson,  Gbb3EN,  and  Woods,  JJ.,  concurred. 


£X>WTHEB  V,  LOWTUEB. 
(AiproiM  Court  of  Apptah  of  West  Fir^'nia.    June  29, 1887.) 

1.  Gir^DbXiITkbt— P068E88IOV. 

Where  a  father  gave  his  danghter,  residing  with  him,  and  who  continued  to  re^ 
side  wiih  him  as  long  as  he  lived,  a  colt,  of  which  she  had  possession  only  at  their 
residence!  which  she  eight  or  nine  years  afterwards  ezchan^d  for  a  mare,  which 
she  kept  on  her  lather's  farm  aa  long  aa  he  lived,  such  mare  is  the  property  of  the 
daughter.^ 

2.  Sams— Salb. 

Where  a  father  permits  his  child,  residing  with  him,  to  make  sale  of  personal 
property  which  he  has  given  him  while  so  residing  with  him,  of  which  he  has  had 
possession  only  at  their  residence,  and  to  invest  said  gift,  or  the  proceeds  of  the 
sale  thereof,  in  other  personal  property  in  the  name  and  for  the  use  of  snch  childr 
the  property  in  which  such  proceeds  are  invested  is  the  property  of  the  child. 
(fyOabus  by  the  ObvrL) 

Error  to  circuit  court,  Harrison  county;  Hon.  A.  B.  Fleming,  Judge. 

Detinue.    The  opinion  states  the  case. 

This  was  an  action  of  detinue,  commenced  hy  Telitha  Y.  Lowther  against 
Dexter  Lowther,  before  a  justice  of  the  peace  of  Harrison  county,  for  tlie  re- 
covery of  a  mare  and  colt,  and  damages  for  their  detention,  or  for  $250,  the 
alternative  value  thereof.  The  case  was  tried  and  judgment  rendered  in  favor 
of  the  plaintiff  for  the  mare  and  colt  described  in  the  summons,  and  the  costs. 
From  this  judgment  an  appeal  was  allowed  to  the  circuit  court  of  said  county, 
where,  on  the  eleventh  of  May,  1882,  the  parties  appeared,  and  the  defendant 
pleaded  non  detinet,  and  issue  was  thereon  joined.  On  the  next  day  the  cause 
was  tried  by  a  jury  of  six.  After  the  plaintiff  had  introduced  all  her  evidence, 
the  defendant,  without  offering  any,  demurred  to  the  evidence  of  the  plain- 
tiff, who  joined  in  the  demurrer,  and  thereupon  the  jury  found  for  the  plain- 
tiff the  mare,  of  the  value  of  $100,  and  the  colt,  of  the  value  of  $35,  and  one 
cent  damages  for  the  detention  thereof,  subject  to  the  law  upon  said  demur- 
rer to  evidence;  and  the  court,  having  considered  the  law  arising  thereon, 
gave  Judgment  in  favor  of  the  plaintiff  for  the  mare,  of  the  value  of  6100. 
and  the  colt,  of  the  value  of  $35,  and  one  cent  damages  for  the  detention 
thereof,  if  said  mare  and  colt  may  be  had,  and,  if  not,  then  for  their  alternate 
values,  with  interest  and  costs.  From  this  judgment  the  defendant  obtained 
a  writ  of  error,  and  assigned  as  error  the  action  of  the  court  in  renderings 
judgment  on  said  demurrer  in  favor  of  the  plaintiff. 

John  Basset,  for  plaintiff  in  error.    John  /.  Davis,  for  defendant  in  error. 

Woods,  J.  The  evidence  in  the  demurrer  tended  to  prove  that  the  plain- 
tiff, an  unmarried  daughter,  had  always  lived  with  her  father,  a  very  old  man, 
until  his  death,  on  the  nineteenth  June,  1882;  that  some  time  during  the  late- 
war  her  father  gave  her  a  colt,  which  was  raised  and  kept  by  her  on  her 
fftther*s  farm,  until  seven  or  eight  years  before  his  death,  when  she  traded  it 
to  one  Cunningham  for  the  mare  in  controversy,  which  she  also  kept  on  said 
farm  until  after  her  father's  death,  when  the  defendant,  who  was  her  brother,. 

1  Respecting  srifts  inter  vivos,  see  Snowden  v.  Reid.  (Md.)  10  Atl.  Rep.  175;  Space's 
Ex'rs  V.  Guest,  (N.  J.)  10  Atl.  Rep.  162;  Smith  v.  Ossipee  Val.  Ten-Cent  8ev.  Bank.  (N. 
H.)  9  Atl.  Rep.  79Zy  and  note;  Marston  v.  Marston«  (N.  H.)  5  Atl.  Rep.  713.  and  note; 
Flanders  v.  Blandy,  (Ohio,)  12  N.  E.  Rep.  321 ;  Scott  V.  Ford,  (Mass.)  2  N.  E.  Rep.  925; 
Ix)ve  V.  Francis,  (Mich.)  29  N.  W.  Rep.  S44. 
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about  a  month  afterwards  took  the  mare  into  his  possession,  and  still  detains 
her  from  the  plaintiff;  that  during  ail  the  time  she  owned  said  mare  her  fHtiier, 
when  using  her  himself,  or  permitting  others  to  do  so,  or  in  speaking  of  the 
mare  to  other  persons,  always  recognized  the  mare  as  the  property  of  the 
plaintiff;  that  at  different  times  during  the  last  eight  years  of  his  life  he  had 
stated  to  each  of  the  five  witnesses  examined  by  the  plaintiff  that  the  mare 
belonged  to  her,  and  among  them  to  said  Cunningham,  from  whom  they  got 
the  mare;  that,  so  far  as  d&closed  by  the  evidence,  neither  her  father  nor  the 
defendant  ever  pretended  to  set  up  any  claim  of  title  to  the  mare,  and  that  the 
colt  which  was  less  than  a  year  old,  was  bred  from  the  mare;  and  that  the 
mare  and  colt  were  respectively  of  the  values  ascertained  by  the  verdict  of  the 
jury.  The  sole  ground  upon  which  the  correctness  of  this  judgment  is  ques- 
tioned is  that  the  mare  was  not  the  property  of  the  plaintiff,  because  it  had  been 
purchased  by  her  from  said  Cunningham  'with  the  colt  which  had  been  given 
to  her  during  the  late  war  by  her  father,  of  which  she  never  had  possession 
at  any  other  place  than  on  her  father's  farm,  on  which  he  and  she  resided  to- 
gether from  the  time  he  gave  her  the  colt  until  his  death.  If  this  was  a  ques- 
tion between  the  father  or  his  creditor  or  his  personal  representative  claiming 
that  the  colt  so  given  her  during  the  war  was  still  the  property  of  the  father, 
then,  indeed,  she  might  be  prevented  from  successfully  asserting  title  to  the 
colt,  under  the  gift  from  her  father,  by  the  last  clause  of  section  1,  c.  71, 
Code,  which  declares,  "If  the  donor  and  donee  reside  together  at  the  time  of 
the  gift,  possession  at  the  place  of  their  residence  shall  not  be  a  sufficient  pos- 
session within  the  meaning  of  this  section.  **  But  the  mare  in  controversy  is 
not  that  colt,  but  a  different  animal  purchased,  and  it  may  be  paid  for  by 
property  which  her  father  at  that  time,  if  so  disposed,  might  have  forbidden 
her  to  use  for  that  purpose.  After  the  lapse  of  so  many  years*  acquiescence 
in  the  sale  of  this  colt,  it  would  be  too  late  to  reclaim  the  same,  if  still  living, 
from  Cunningham.  To  the  mare  in  controversy  neither  the  father  in  his  life- 
time, nor  his  personal  representative  since  his  death,  has  ever  set  up  any 
claim  of  title.  The  defendant  sets  up  no  claim  of  title  to  this  property,  but 
rests  his  defense  on  the  ground  that  the  plaintiff  has  no  title  thereto.  The 
plaintiff's  father  died  on  the  nineteenth  of  June,  1882,  and  the  property  re- 
mained in  her  possession  for  about  a  month  aiier  his  death,  when  the  defend- 
ant  took  the  mare  from  her  without  her  consent.  Her  possession  was  suf- 
ficient title  against  the  defendant,  who  was  a  mere  wrong-doer.  But  the 
proposition  contended  for  by  the  plaintiff  in  error  cannot  be  maintained,  even* 
if  it  be  admitted  that  the  mare  was  purchased  by  using  the  colt  belonging  to* 
her  father  to  pay  for  it,  unless  we  are  prepared  to  go  so  far  as  to  hold  that  no- 
child  while  living  with  his  father  can  acquire  title  to  personal  property  by  the 
use  of  money  or  other  thing  of  value  advanced  or  given  to  him  by  his  father- 
This  right  of  the  father  to  reclaim  his  gift  to  his  child  while  living  with  him 
must  be  confined  to  the  gift  itself,  and  cannot  be  followed  in  any  other  article 
of  property  in  the  purchase  of  which  the  proceeds  of  said  gift  may  have  been> 
invested. 

Applying  to  this  demurrer  the  well-settled  rule  of  law,  that  upon  a  demur- 
rer to  evidence  the  demurrant  allows  full  credit  to  all  the  evidence  of  the  de* 
murrer,  and  admits  all  facts  directly  proved  by,  or  that  a  jury  might  fairly^ 
infer  from,  it,  there  is  no  difficulty  In  reaching  a  correct  conclusion.  The  de- 
fendant offered  no  evidence,  and  there  is  no  conflict  in  that  offered  by  the 
plaintiff.  The  property  in  controversy  was  purchased  from  a  stranger  seveik 
or  eight  years  before  her  father's  death,  who  from  that  time  until  his  deatb 
regarded  and  treated  it  as  the  property  of  the  plaintiff,  both  when  using  it 
himself,  or  permitting  any  other  person  to  use  it,  during  all  of  which  time  it 
was  in  her  exclusive  possession  and  control,  as  much  as  any  property  which 
she  might  acquire  could  be.  A  jury  might  fairly  have  inferred  that  the  prop- 
&ty  was  the  property  of  the  plaintiff;  and  if,  by  their  verdict,  they  had  so 
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found,  their  verdict  would  have  been  fullj  warranted  by  the  evidence;  and 
the  court,  upon  the  demurrer  to  evidence,  being  authorized  to  draw  all  such 
fair  inferences  as  a  jury  might  have  done,  was  fullj  warranted  in  entering 
judgment  thereon  in  favor  of  the  demurrer.  Allen  v.  BarUett,  20  W.  Va. 46 ; 
Peabody  Ins.  Co.  v.  Wilitm,  (W.  Va.)  2  S.  E.  Eep.  888;  MiUer  v.  Ina.  Co.. 
8  W.  Ya.  515. 

We  are  therefore  of  opinion  that  there  is  no  error  in  the  said  Judgment  of 
the  circuit  court  of  Harrison  county,  and  the  same  is  therefore  affirmed,  with 
costs  to  the  defendant  in  error,  and  damages  according  to  law* 

Johnson,  Green,  and  Snyder,  JJ.,  concurred. 


Ambach  and  others  v.  ABHSTBONa  and  others. 
{Supreme  Court  of  Appeafi  of  Weti  Virginia,    June  25,  1887.) 

L  Bond— Clerical  Ebbob— Parol  Evidbncb  to  Explain. 

When,  on  account  of  the  misspelling  or  illegibility  of  the  name  of  the  obligee  or 
obligor  of  a  bond,  or  of  the  maker  or  payee  of  a  note,  it  is  doubtful  who  the  person 
intended  is,  parol  evidence  of  the  surrounding  circumstances  is  admissible;  so  that 
the  court  may  be  placed  as  nearly  as  possible  in  the  situation  of  the  person  who 
wrote  the  deed  or  note,  and  thus  ascertain  the  person  intended  by  the  name  em- 
ployed. 
'2.  Attachment— FoBTHcoMiNO  Bond — ^Validity. 

It  is  error  to  quash  a  forthcoming  bond  on  motion,  simply  because  the  name  of 
the  obligee  therein  has  been  misspelled,  or  bo  written  as  to  make  it  doubtful  as  to 
the  person  intended. 
{8yilabu8  by  the  OouH.) 

Error  to  circuit  court,  Boane  county. 

/.  &.  Schilling,  for  plaintiff  in  error.  No  appearance  for  defendant  in  er- 
ror. 

Snyder,  J.  Writ  of  error  from  a  judgment  of  the  circuit  court  of  Boane 
county,  pronounced  September  1, 1886,  in  the  case  of  Ambaeh,  Burgunder  ^ 
Co.  against  M.  B.  Armstrong  and  D.  8.  CotUe.  The  plaintiffs  having  given 
written  notice  to  the  defendants  of  a  motion  for  an  award  of  execution  upon 
a  forthcoming  bond  executed  by  M.  B.  Armstrong  and  D.  S.  Cattle,  and  pay- 
able to  the  plaintiffs,  the  defendants  appeared  by  counsel,  and  ''moved  the 
court  to  quash  the  notice  and  bond  for  the  faultiness  of  said  bond,  and  vari- 
ance between  said  notice  and  bond,  and  the  execution  upon  which  said  bond 
is  predicated,  and  apparent  upon  the  face  thereof;"  which  motion  the  court 
sustained,  and  quashed  said  notice  and  bond.  The  plaintiffs  excepted,  and 
brought  this  writ  of  error. 

The  bill  of  exceptions  certifies  the  notice,  bond,  and  execution,  and  nothing 
more.  The  only  error  assigned  by  the  plaintiffs  in  error  is  that  the  court  erred 
in  quashing  the  bond,  ''no  deficiency  or  variance  appearing,  except  the  erro- 
neous spelling  of  the  obligee's  name."  In  the  brief  filed  by  them,  the  plain- 
tiffs in  error  state  that  "the  only  reason  assigned  in  the  court  below  for  quash- 
ing the  bond  was  the  mistake  in  or  misspelling  of  the  name  of  the  obligee." 
In  the  MS.  record  the  names  of  the  obligees  in  the  bond  appears  to  be  written, 
•or  copied,  ''Ambarch,  Burgunder  &  Co.,"  or  ''Amburch,  Burgunder  &  Co.," 
but  in  the  printed  record  the  names  are  "Ambach,  Burgunder  &  Co.,"  and 
the  name  of  the  surety  in  the  bond,  and  the  signature  thereto,  is  printed,  "D. 
S.  Cattle,"  while  in  other  parts  of  the  record  it  is  printed,  "D.  S.  Cottla "  In 
the  MS.  record,  however,  this  name  seems  to  be  written  in  the  same  way 
whenever  it  occurs,  and  may  be  read  either  "Cattle"  or  "Cottle."  I  have 
<5arefully  examined  the  notice,  bond,  and  execution,  as  they  appear  in  both 
the  MS.  and  printed  records,  and  can  discover  no  defector  variance  in  any  of 
them  unless  those  above  described  may  be  considered  such.    The  bill  of  ex- 
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ceptions  does  not,  in  express  terms,  state  that  no  parol  evidence  was  beard  by 
tl^  court  below;  but  from  the  language  used,  both  in  It  and  the  order  of  the 
court,  I  think  the  legal  and  necessary  inference  is  that  no  such  evidence  was 
either  offered  to  or  heard  by  the  court. 

The  only  question,  ther^ore,  in  this  court,  is  whether  or  not  the  circuit 
court,  from  a  mere  inspection  of  the  notice,  bond,  and  execution,  was  justified 
in  quashing  the  notice  and  bond.  I  think  clearly  it  was  not  It  is  certainly 
no  ground  for  quashing  the  bond  that  the  name  of  the  obligee  has  been  mis- 
spelled. The  material  matter  in  such  case  is  whether  or  not  the  person 
named  as  the  obligee  is  in  fact  such.  If  the  person  intended  is  rendered  am- 
biguous by  misspelling  or  illegibility  in  the  vnriting  of  his  name,  parol  evi- 
dence of  the  surrounding  circumstances  is  admissible,  so  that  the  court  may 
be  placed  as  nearly  as  possible  in  the  situation  of  the  party  whose  written 
language  is  to  be  interpreted;  the  question  being,  what  did  the  person  thus 
circumstanced  mean  by  the  language  he  has  employed?  1  Greenl.  Ev.  §§ 
295a,  300.  Parol  evidence  is  admissible  to  prove  that  a  note  signed  in  one 
name  was  intended  to  be  and  was  in  fact  the  note  of  a  person  of  a  different 
name.    Barly  v.  Wilkinson,  9  Grat.  68;  Bart  Law  Pr.  208. 

It  is  very  questionable,  in  my  mind,  whether  there  is  in  fact  any  defect  or 
misspelling  of  the  name  in  the  bond  in  this  case.  I  think  the  whole  difficulty 
arises,  in  all  probability,  from  careless  and  illegible  writing,  and  this  would 
of  course  be  no  ground  either  for  the  introduction  of  parol  testimony  or  for 
quashing  the  bond.  State  v.  Halida,  28  W.  Ya.  499.  For  these  reasons, 
the  judgment  of  the  circuit  court  quashing  the  notice  and  bond  of  the  plain- 
tiffs must  be  reversed,  and  the  case  remanded  to  said  court  for  further  pro- 
ceedings there  to  be  had  in  accordance  with  the  vie¥rs  herein  expressed. 

Johnson*  Grxbn,  and  Woods,  JJ.,  concurred. 


Blooh  v.  Sims,  as  Adm^r,  etc. 
{Supreme  Court  <if  South  OaroHna,    July  4,  1887.) 
M0SXGAOE&— Rboobdivg — Priority. 

The  South  Carolina  act  of  1876,  amending  the  act  of  1843  so  as  to  allow  mori- 
[^ages  to  be  recorded  after  the  60  days  fixed  as  a  limit  by  the  act  of  1843,  and  declar- 
ing that  they  should  take  effect  from  the  date  of  the  record,  is  restricted  in  its 
operation  by  its  terms  to  mortgages,  etc.,  executed  and  delivered  after  January  1, 
1877.  A  mortgage,  therefore,  executed  December  18, 1865,  and  recorded  March  17, 
1866,  is  void  as  to  a  purchaser  of  the  mortgaged  premises  who  bought  December  6, 
1882,  without  actual  notice  of  the  mortgage. 

Appeal  from  circuit  court,  Barnwell  county. 

/.  W,  JBlanton,  for  Bloom,  appellant.  Geo.  H,  Bates  and  Laurie  T,  Izhar^ 
for  Sims  and  others,  respondents. 

SucpsoN,  G.  J.  The  plaintiff  (appellant)  brought  action  to  foreclose  a  mort- 
gage executed  by  Joel  McLemore  to  the  appellant,  December  18,  1865,  which 
was  recorded  on  the  seventeenth  of  March,  1866.  On  the  sixth  day  of  Decem- 
ber, 1882.  Joel  McLemore,  since  deceased,  sold  and  conreyed  the  land  covered 
by  said  mortgage  to  the  defeodant  John  W.  McLemore*  The  question  below 
was  whether  the  mortgage  of  the  plaintiff  not  having  been  recorded  within 
the  prescribed  time,  although  it  was  recorded  before  the  defendant  John  W. 
McLemore  bought  the  land,  was  void,  as  to  said  John  W.,  under  the  act  of 
1843.  His  honor.  Judge  Pksssley,  who  heard  the  case,,  ruled  that,  the  re- 
cording being  more  than  60  days  after  its  date,  it  could  not  affect  the  righta 
of  John  W.,  unless  he  had  actual  notice  of  the  existence  of  said  mortgage  be- 
fore he  purchased,  or  of  facts  sufficient  to  put  him  on  inquiry.  "And  he  or- 
dered the  case  be  recommitted  to  the  master  to  report  whether  J.  W.  McLemore 
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had  any  actual  notice  of  said  mortgage,  or  of  any  facts  sufficient  to  put  him 
on  Inquiry."  The  plaintiff  appealed  upon  the  grounds — First,  that,  as  the 
mortgage  was  duly  recorded  at  the  time  the  conveyance  was  made  to  the  de- 
fendant J.  W.  McLemore,  he  received  the  land  subject  to  the  incumbrance  of 
the  mortgage,  and  the  order  of  his  honor  holding  otherwise  was  erroneous; 
second,  that,  the  defendant  J.  W.  McLemore  not  having  purchased  the  land 
until  after  the  act  of  1843  had  been  amended,  the  said  record  of  said  mortgage 
was  notice  to  all  the  world  after  the  passage  of  said  amendment ;  third,  because 
the  court  erred  in  ruling  that  the  recording  of  the  said  mortgage  '*  was  not  no- 
tice under  the  act  of  1843,  whereas  his  honor  should  have  held  that,  even  ad- 
mitting such  to  be  the  case,  the  date  of  defendant's  purchase,  as  the  law  at 
that  time  and  now  is,  was  notice,  and  the  ruling  of  the  master  on  that  point 
should  have  been  sustained. " 

There  can  be  no  doubt  that  but  for  the  act  of  1876,  amending  the  act  of  1843 
so  as  to  allow  mortgages  to  be  recorded  after  the  60  days,  and  declaring  that 
they  should  take  effect  from  the  date  of  the  record,  the  question  here  could 
hardly  have  been  raised,  as  the  act  of  1843  expressly  declared  that  such  pa- 
pers, not  recorded  within  the  prescribed  time,  were  absolutely  void  as  to  sub- 
sequent purchasers  and  creditois  without  notice.  The  question,  then,  to  be 
considered  is,  did  the  act  of  1876  legalize  the  record  of  this  mortgage,  and  give 
it  life  from  the  date  of  said  record,  as  to  subsequent  purchasers,  to  that  date. 
It  must  be  remembered  that  the  mortgage  was  recorded  before  the  passage  of 
the  act  of  1876.  It  was  recorded  in  1866,  10  years  before  the  act  of  1876. 
At  the  time  of  this  recording,  therefore,  the  mortgagee  had  no  legal  right  to 
have  it  recorded.  This  right  had  been  lost  by  his  delay,  and  the  recording  had  no 
effect  whatever,  so  far  as  subsequent  purchasers  and  creditors  were  involved. 
True,  it  might  possibly  have  been  the  means  of  giving  actual  notice  of  its  exist- 
ence to  such  persons  as  may  have  seen  the  record,  if  any,  but  it  could  not  oper- 
ate as  constructive  notice  to  such  as  had  not  seen  said  record,  as  it  would  have 
done  had  it  been  recorded  within  the  prescribed  time  under  the  act  of  1843. 
Suppose  the  mortgagee  had  held  the  moi*tgage  unrecorded  until  the  passage  of 
the  act  of  1876,  and  had  then  recorded  it,  would  it  have  taken  precedence  of 
the  purchase  by  the  defendant  J.  W.  McLemore,  in  1882?  We  think  not,  for 
the  reason  that  the  act  of  1876  restricts  its  operation  in  terms  to  deeds,  etc., 
executed  and  delivered  after  the  first  day  of  January,  1877.  There  is  certainly 
no  express  retrospective  influence  given  to  that  act,  and  in  the  face  of  an  ex- 
press limitation  to  such  papers  as  may  be  executed  and  delivered  after  the  first 
day  of  January,  1877,  the  court  would  be  wholly  unwarranted  to  give  it  an 
implied  retroactive  operation,  affecting  mortgages  executed  long  before  tliat 
date.  McNamee  v.  Huokahee,  20  S.  C.  199.  Much  less,  in  our  opinion,  could 
it  be  construed  to  legalize  a  record  made  before  its  passage,  as  this  was.  The 
necessity  to  have  these  papers  recorded  is  statutory,  as  well  as  the  effect  of 
such  recording,  and  the  statute  must  be  complied  with,  or  the  record  will  be 
wholly  unavailing. 

The  case  of  King  Y.Fraser,  23  S.  C.  548,  has  no  application  here.  That 
was  decided  after  the  act  of  1876,  and  adjudicated  the  effect  of  recording  a  pa- 
per belonging  to  the  class  provided  for  in  said  act. 

.  We  think  the  circuit  judge  was  not  in  error  in  his  ruling.  It  is  the  Judg- 
ment of  this  court  that  the  judgment  of  the  circuit  court  be  affirmed* 

MoIVEB  and  MoGowan,  JJ.,  concur. 


Hardin  o.  Trimhieb. 
(Supreme  Court  of  Sotdh  OaroHna,    July  8,  1887.) 

1.  UaURT— CONTBACT  ANTKDATIKO  STATUTE. 

The  South  Carolina  act  of  1877  (Gen.  St.  {  1288)  fixed  the  mazimom  rate  of  inters 
est  at  7  per  cent,  and  provided  that  the  lender  should  recoyer  no  interest  in  exo 
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of  that  rate.  The  amendatory  act  of  December  21, 1882,  allowed  as  mnch  as  10  per 
cent,  to  be  contracted  for  in  writing,  and  provided  that  "any  person  who  shall  re- 
ceive as  interest  any  greater  amount  ♦  •  ♦  shall,  in  addition  to  the  forfeiture 
herein  provided  for,  forfeit,  also,  doable  the  sum  so  received,"  etc.  Held,  that  one 
who,  subsequent  to  the  passage  of  the  act  of  1882,  received  sach  usurious  interest 
npon  a  contract  executed  prior  to  its  enactment,  was  liable  to  forfeit  double  the 
amount  at  the  suit  of  the  borrower,  as  provided  for  therein. 

2.  S4JW— DouBLS  Penalties. 

Chai^ng  usurious  interest,  and  receiving  such  interest,  are  two  entirely  distinct 
and  different  things,  and  it  is  competent  for  a  state  legislature  to  amend  an  exist- 
ing usury  law  which  denounces  certain  penalties  for  oftar^np  illegal  interest,  by  im- 
posing an  additional  penalty  for  receiving  such  interest. 

S.  Same— Ikpaistno  Obligation  of  Contbact. 

The  Bonth  Carolina  act  of  1877,  declaring  that  no  recovery  shall  be  had  upon  a 
contract  tainted  with  usury,  except  to  the  extent  of  the  sum  actually  loaned,  invali- 
dates, in  effect,  such  parts  of  the  contract  as  relate  to  anything  over  and  above  that 
sum.  It  is  no  objection,  therefore,  to  the  amendment  of  1882,  that  it  impairs  the 
obligation  of  contracts,  inasmuch  as  the  sum  loaned  is  not  affected  by  the  amend- 
ment, and  the  additional  forfeiture  denounced  is  that  of  the  usurious  interest  re- 
ceived.^ 

Appeal  from  circuit  court,  Spartanburg  county. 

J.  8.  R,  TTiampson,  for  Hardin,  appellant.  Carlisle  <§  Hydriekt  for  Trim- 
mier,  respondent. 

McIteb,  J.  On  the  eighteenth  of  December,  1882,  Trimmier,  the  respond* 
^ent,  loaned  to  Hardin,  the  appellant,  the  sum  of  $900,  at  the  same  time  tak- 
ing his  note  for  $1,017,  payable  one  year  after  date,  with  interest  from  date 
at  the  rate  of  7  per  cent,  per  annum.  On  the  twenty-seventh  of  February, 
1884,  the  appellant  paid  to  the  respondent  the  sum  of  $1,102.77,  being  the 
whole  amount  due,  according  to  the  terms  of  the  note,  and  being  $202.77  in 
exce^  of  the  amount  actually  loaned  by  the  respondent  to  the  appellant.  This 
^action  was  brought  by  appellant  to  recover  from  respondent  the  sum  of  $405.54, 
being  double  the  sum  received  by  respondent  in  excess  of  the  sum  actually 
loaned  by  him  to  appellant,  under  the  provisions  of  the  second  section  of  the 
act  of  twenty-first  of  December,  1882,  (18  St.  35.)  These  facts  having  been 
put  in  evidence  by  the  plaintiff,  who  then  closed  his  case,  a  motion  for  a  non- 
suit was  made  by  defendant  upon  the  ground  that  the  penalty  or  forfeiture 
imposed  by  the  act  of  1882  could  not  be  applied  to  a  payment  made  on  a  con- 
tract entered  into  before  the  passage  of  the  act;  and  the  motion  was  granted 
by  the  circuit  judge  upon  that  ground.  The  plaintiff  appealed  upon  the  fol- 
lowing grounds :  That  his  honor  erred  **  (I )  in  ruling  that  the  act  in  force  when 
the  note  was  given  did  not  give  the  forieiture  and  penalty  sued  upon  in  the 
complaint  for  a  payment  in  February,  1884,  and  that  any  subsequent  act  could 
not  give  a  forfeiture  for  a  payment  made  upon  said  note;  (2)  in  granting  a 
nonsuit." 

For  a  proper  understanding  of  the  question  raised  by  this  appeal,  a  brief 
review  of  the  various  usury  laws  of  the  state  may  not  be  unimportant.  By 
the  original  act  of  1777,  the  taking  of  more  than  7  per  cent,  interest  on  money 
loaned  was  prohibited,  and  the  act  declared  that  any  contract  for  the  payment 
of  a  greater  rate  should  be  absolutely  void,  and  the  lender  was  liable  to  forfeit 
treble  the  value  of  the  money  lent, — one-half  of  which  should  be  paid  to  the 
commissioners  of  the  treasury,  and  the  other  half  to  the  informer.  By  the 
act  of  1830,  the  provision  of  the  act  of  1777  declaring  the  whole  contract  by 
which  money  is  loaned  at  a  greater  rate  of  interest  than  7  per  cent,  to  be  abso- 
lutely void,  as  well  as  the  forfeiture  of  treble  the  value,  was  repealed,  and 
the  lender  was  allowed  to  recover  the  sum  actually  loaned,  without  interest 
or  costs;  so  that  practically  the  only  penalty  was  the  loss  of  all  interest  and 
costs.    By  the  act  of  1866,  all  acts  and  parts  of  acts  limiting  the  rate  of  inter- 

^See  note  at  end  of  case. 
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est  which  might  be  agreed  upon  by  the  parties  were  repealed;  so  that  parties 
might  lawfully  contract  for  any  rate  they  pleased,  but,  in  the  absence  of  any 
agreement  in  writing  as  to  the  rate  of  interest,  the  legal  rate  of  interest  should 
remain  at  7  per  cent. ;  and  the  same  rate  should  he  allowed  on  all  judgments 
and  decrees  of  any  court.  By  the  act  of  1877,  now  incorporated  as  section 
1288  in  the  General  Statutes,  which  was  the  law  in  force  at  the  time  the  con- 
tract in  this  case  was  entered  into,  it  was  declared  that  ''no  greater  rate  of 
interest  than  seven  (7)  per  centum  per  annum  shall  be  charged,  taken,  agreed 
upon,  or  allowed  upon  any  contract,  arising  in  this  state,  for  the  hiring, 
lending,  or  use  of  money  or  other  commodity.  No  person  or  corporation 
lending  or  advancing  money  or  other  commodity  upon  a  greater  rate  of  inter- 
est shall  be  allowed  to  recover  in  any  court  of  this  state  any  portion  of  the  in- 
terest so  unlawfully  charged;  and  the  principal  sum,  amount,  or  value  so 
lent  or  advanced,  without  any  interest,  shall  be  deemed  and  taken  by  the 
courts  of  this  state  to  be  the  true  legal  debt  or  measure  of  damages,  to  all  in- 
tents and  purposes  whatsoever,  to  be  recovered,  without  costs."  This  pro- 
vision, therefore,  restored  the  law  to  what  it  was  under  the  act  of  1830,  to 
which  it  is  very  similar.  On  the  twenty-first  of  December,  1882,  (18  St.  35,) 
three  days  after  the  contract  in  this  case  was  entered  into,  section  1288,  Gen. 
St.,  was  amended  by  inserting  a  provision  therein,  whereby  parties  were  per- 
mitted to  contract  for  a  rate  of  interest  not  exceeding  10  per  cent.,  by  an  ex- 
press agreement  in  writing  to  that  effect.  This  act  of  1882,  in  its  second  sec- 
tion, contains  a  new  and  additional  provision,  in  these  words:  ''That  any 
person  or  corporation  who  shall  receive  as  interest  any  greater  amount  than 
is  herein  provided  for  shall,  in  addition  to  the  forfeiture  herein  provided  for, 
forfeit  also  double  the  sum  so  received,  to  be  collected  by  a  separate  action, 
or  allowed  as  a  counter-claim  to  any  action  brought  to  recover  the  principal 
sum." 

It  will  thus  be  seen  that,  under  the  law  as  it  stood  at  the  time  the  money 
was  loaned  to  the  plaintiff  by  the  defendant,  the  only  risk  which  he  ran,  and 
the  only  penalty  to  which  he  subjected  himself,  i7i  charging  more  than  the 
lawful  rate  of  interest,  was  the  liability  to  lose  all  interest  and  costs  in  case 
he  had  to  sue  for  the  recovery  of  the  money  lent;  and,  upon  well-settled  prin- 
ciples, it  is  quite  clear  that  no  subsequent  legislation  could  impose  upon  him 
any  additional  penalty  for  doing  that  act  But  it  does  not  follow,  by  any 
means,  that  the  legislature  may  not,  by  subsequent  legislation  amendatory  of 
the  former,  impose  a  new  or  additional  penalty  for  doing  some  otJier  act  which, 
if  done  after  the  adoption  of  such  amendatory  legislation,  would  render  him 
liable  to  such  new  or  additional  penalty.  Charging  usurious  interest,  and 
receiving  such  Interest,  are  two  entirely  distinct  and  different  things,  and  may 
be  done,  as  they  were  in  fact  done  in  this  case,  at  two  distinct  and  different 
times, — the  one  h^ore^  the  other  after^  the  passage  of  the  act  of  1882.  They 
may  also  be,  as  in  fact  they  are  by  the  law  as  now  written,  prohibited  under 
different  penalties, — the  one  less  than  the  other;  for,  under  the  existing  law, 
one  who  simply  charges,  but  does  not  receive,  usurious  interest,  is  liable  only  to 
lose  the  right  to  recover  any  interest  or  costs  in  case  he  has  to  sue  for  the  money 
loaned;  whereas  one  who  receives  usurious  interest,  not  only  incurs  that  risk* 
but  becomes  also  liable  to  pay  double  the  amount  so  received.  It  is  impor- 
tant that  this  distinction  should  be  kept  in  mind.  As  is  said  in  3  Pars.  Cont* 
123:  "The  law  affects  a  usurious  contract  with  two  consequences,  which 
should  be  discriminated.  One  is  the  avoidance  of  the  contract;  the  other  la 
the  penalty  for  the  breach  of  the  law.  Kow,  the  penalty  is  not  incurred  until 
usurious  interest  be  in  some  way  paid  or  received,  although  the  contract  may 
be  avoided  for  this  cause  at  any  time.  *  *  *  Although  an  original  con- 
tract for  the  use  of  money  be  free  from  the  taint  of  usury,  and  consequently 
can  be  enforced,  yet,  if  usurious  interest  be  actually  paid  upon  it  afterwards* 
the  penalty  is  incurred."    In  a  note  the  author  cites  the  case  of  Pearson  y. 
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McGiJwrant  8  Barn,  ft  C.  700.  5  Dowl.  ft  B.  616,  where  the  venue  in  an  action 
of  debt  for  penalties  was  laid  in  Middlesex,  and  the  offense  was  alleged  to  be 
that  usurious  interest  was  secured  to  the  defendant  by  a  bill  of  exchange  ac- 
cepted and  afterwards  paid  by  a  person  named  Bottrill.  On  the  trial  it  ap- 
peared that  the  contract  was  made  and  the  acceptance  given  in  Middlesex,  but 
that  the  bill  was  paid  in  London  to  the  holdeis,  to  whom  the  defendant  had 
indorsed  it.  Abbott,  C.  J.,  delivering  the  opinion  of  the  court,  referred  to 
the  statute  providing  that  any  person  taking,  accepting,  or  receiving  above 
£5  per  annum  interest  should  forfeit  the  treble  value  of  the  moneys  lent,  and 
providing  that  the  forfeiture  should  be  sued  for  in  the  county  where  the  of- 
fense was  committed,  and  said:  "Then  the  only  question  is,  what  is  the  of- 
fense? We  think  it  consists  in  taking,  accepting,  and  receiving  usurious  in- 
terest. The  corrupt  contract  precedes  and  forms  no  part  of  the  taking;  there- 
fore the  offense  here  was  not  committed  partly  in  Middlesex,  and  partly  in 
London,  and  the  only  materiality  of  the  contract  is  to  show  the  real  nature 
and  consequent  illegality  of  the  taking.  *  *  *  We  are  of  opinion  that  the 
venue  in  this  case  ought  to  have  been  laid  in  London,  and  not  in  Middlesex." 
That  case  clearly  recognizes  the  distinction  between  the  making  of  a  contract 
wherein  usurious  interest  is  charged,  and  the  taking  or  accepting  such  intei^ 
est  afterwards,  and  that  the  one  forms  no  part  of  the  other;  and  the  only  need 
of  referring  to  the  original  contract  at  all  is  for  the  purpose  of  ascertaining 
whether,  at  the  time  such  contract  was  made,  the  interest  charged  was  usu- 
rious. If  it  was,  and  such  interest  is  afterwards  received,  it  is  then  that  the 
offense  for  which  the  penalty  is  imposed  is  conamitted,  and  must  be  dealt  with 
under  the  law  as  it  then  exists. 

Applying  these  principles  to  the  case  now  under  consideration,  in  which  it 
is,  and  must  necessarily  be,  conceded  that,  at  the  time  the  contract  was  orig- 
inally made,  the  interest  charged  therein  was  usurious,  it  is  clear  that  it  was 
error  to  hold  that  the  defendant  could  not  be  subjected  to  the  penalty  imposed 
by  the  second  section  of  the  act  of  1882  for  receiving,  after  the  passage  of 
such  actf  usurious  interest,  either  upon  the  ground  that  such  act  impaired  the 
obligation  of  the  original  contract,  or  that  such  act  would  otherwise  be  given 
a  retroactive  effect.  « 

What  was  the  original  contract?  Under  the  law  as  it  then  stood,  it  was 
simply  a  contract  for  the  repayment  of  the  sum  of  $900,  the  sum  actually  lent. 
All  beyond  that  was  illegal  and  void.  Although  the  note  by  which  the  con- 
tract was  evidenced  purported  to  contain  an  obligation  to  pay  more  than  that 
som,  yet  there  was  no  legal  obligation  to  do  so, — no  legal  or  valid  contract  to 
pay  anything  more.  For  although  the  act  of  1830  did  repeal  that  provision 
of  the  act  of  1777  whereby  "all  bonds,  specialties,  contracts,  promises,  and 
assurances  whatsoever,  **  whereby  a  greater  rate  of  interest  than  7  per  cent, 
was  reserved,  were  declared  to  be  "utterly  void  and  of  no  effect,"  yet  the  same 
act,  as  well  as  the  act  of  1877,  (Gen.  St.  1288,)  also  contained  a  provision  for- 
bidding the  recovery  of  anything  more  than  the  sum  actually  lent,  without 
interest  or  costs, — the  effect  of  which  necessarily  was  to  make  the  contract 
void  for  everything  which  it  purported  to  secure  beyond  the  amount  actually 
lent;  for,  when  the  lender  was  denied  the  right  to  recover  any  interest  at  all, 
the  contract  was  to  that  extent  deprived  of  all  legal  obligation,  which  is  one 
of  the  necessary  incidents  to  every  legal  and  valid  contract,  and  without  which 
it  cannot  exist.  This  view  is  supported  by  the  case  of  Gaillard  v.  Le  Seig- 
neur, 1  McMul.  225,  where  it  was  held  that  a  note  given  entirely  for  usurious 
interest^ was  absolutely  void,  not  only  under  the  act  of  1777,  but  also  under 
the  act  of  1830;  for,  as  was  said  by  Johnson,  J.,  in  Magwood  v.  Duggan, 
1  Hill,  (S.  C.)  182 :  ** It  is  an  universal  rule  that  contracts  which  have  for  their 
object  anything  which  is  repugnant  to  justice,  or  against  the  general  policy 
of  the  common  law,  or  contrary  to  the  provisions  of  a  statute,  are  void."  It 
is  true  that  Moses,  C  J.,  in  Bx  parte  Monteith,  1  S.  d  at  page  231,  in  speak- 
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ing  of  a  bond  in  which  an  illegal  rate  of  Interest  was  contracted  for,  does  say: 
"The  bond,  under  the  act  of  1830,  (6  St  at  Large,  409,)  was  not  void,*'  but 
the  language  used  by  him  in  the  very  next  sentence  shows  that  what  he  really 
meant  was  that  the  entire  bond  was  not  void,  but  only  so  much  of  it  as  se- 
cured the  payment  of  the  interest. 

The  true  view  of  the  matter  is  that,  while  under  the  act  of  1777,  forbidding 
a  charge  of  more  than  7  per  cent,  interest,  a  note  or  other  contract  purport- 
ing to  secure  a  greater  rate  of  interest  was  declared  to  be  absolutely  void,  not 
only  for  the  interest,  but  also  for  the  principal  sum,  so  that  a  party  who  vio- 
lated the  statute  lost  his  entire  debt,  principal  as  well  as  interest,  under  the 
act  of  1830,  as  well  as  under  the  act  of  1877,  the  penalty  is  not  so  great,  and 
only  extends  to  a  loss  of  all  the  interest.  But  as  the  law  still  forbids  the  tak- 
ing or  charging  more  than  the  lawful  interest,  where  a  note  or  other  contract 
purports  to  secure  the  payment  of  usurious  interest,  such  contract,  while  not 
void  in  toto,  but  valid  to  the  extent  of  the  sum  actually  lent,  yet  is  void  so 
far  as  the  interest  is  concerned;  because,  as  said  by  Johnsoit,  J.,  supra,  it 
is  "contrary  to  the  provisions  of  a  statute."  "We  do  not  think,  therefore, 
that  the  application  of  the  second  section  of  the  act  of  1882,  impairs  the  obli- 
gation of  any  contract.  The  constitutional  provision  invoked  must  necessa- 
rily be  regarded  as  designed  for  the  protection  of  legal  and  valid  contracts 
only,  and  not  for  the  protection  of  those  declared  by  statute  to  be  illegal. 
Now,  as  we  have  seen,  the  only  legal  and  valid  contract  in  this  case  was  a 
contract  for  the  repayment  of  the  sum  of  $900,  the  sum  actually  lent;  and 
tlmt  contract  is  in  nowise  infringed  upon,  or  in  any  way  impaired,  by  the  ap- 
plication which  it  is  proposed  to  make  of  the  act  of  1882.  The  dd!endant, 
who  lent  the  money,  still  had  the  unimpeachable  right  to  recover  and  receive 
from  the  plaintiff,  the  borrower,  the  full  sum  of  0900,  notwithstanding  the 
passage  of  the  act  of  1882.  He  not  only  had  this  right  unimpaired,  but  as 
matter  of  fact,  in  this  case,  he  has  fully  and  without  question  exercised  it,  for 
the  entire  sum  loaned  has  been  paid  back  to  him.  It  is  impossible  for  us  to 
conceive  how  the  obligation  of  the  contract  either  has  been,  or  could  have  been, 
in  any  way  impaired  by  applying  the  act  of  1882,  as  it  is  proposed  to  do  in 
this  case.  * 

Nor  do  we  see  how  it  can  be  regarded  as  giving  the  act  of  1882  any  retro- 
active effect.  The  plaintiff's  claim  simply  is  that,  since  the  enactment  of  the 
second  section  of  the  act  of  1882,  the  defendant  has  done  an  act  forbidden  by 
the  provisions  of  that  section,  under  a  penalty  therein  prescribed,  and  he 
seeks  to  recover  such  penalty.  How  this  can  be  said  to  give  the  statute  a 
retroactive  effect  we  are  at  a  loss  to  conceive.  There  is  no  attempt  to  make 
the  defendant  liable  for  an  act  done  prior  to  the  adoption  of  the  statute  im- 
posing the  penalty  sued  for,  but  the  proposition  is  simply  to  apply  the  statute 
to  a  transaction  occurring  subsequent  to  its  adoption.  The  act  complained  of 
tiere  is  not  the  making  of  a  contract  in  which  usurious  interest  was  cTiarged, 
^hich  did  occur  prior  to  the  passage  of  the  act  of  1882,  and  which  is  not  sub- 
ject to  the  penalty  sued  for  here,  but  it  is  the  receiving  of  usurious  interest, 
which  occurred  after  the  passage  of  the  act  of  1882,  and  which  is  subject  to 
the  penalty  sued  for.  The  two  acts,  as  we  have  seen,  are  entirely  distinct 
.and  different.  To  apply  the  language  used  by  Abbott,  0.  J.,  in  the  case 
.hereinbefore  cited,  we  think  the  offense  consisted  in  receiving  the  usurious 
interest.  The  corrupt  contract  preceded  and  formed  no  part  of  the  taking  or 
3*eceiving  the  interest.  The  offense,  therefore,  was  not  committed  partly  by 
making  the  original  contract,  and  partly  by  receiving  the  unlawful  interest; 
:and  the  only  materiality  of  the  original  contract  Is  to  show  the  real  nature, 
and  consequent  illegality,  of  the  taking  or  receiving.  Indeed,  as  Is  said  by 
Parsons  in  the  text  supra,  even  if  the  original  contract  had  been  free  from 
'the  taint  of  usury,  yet,  if  usurious  interest  hi^  been  received  afterwardB*  the 
pdhitltj  ^ivould  be  incurred. 
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Now»  if  in  this  case  the  usurious  interest  liad  been  received  by  the  defend- 
ant b^ore  the  passage  of  the  act  of  1882,  then  there  would  be  much  force  in 
the  objection  that  to  apply  the  act  in  such  a  case  would  be  giving  it  a  retro- 
nctive  effect  So,  too,  if,  when  the  contract  was  originally  made,  the  act  of 
1866  had  been  in  force,  whereby  persons  were  permitted  to  contract  in  writ- 
ing for  the  payment  of  any  rate  of  interest  they  might  agree  upon,  and,  sub- 
.sequent  to  the  making  of  the  contract,  another  statute  had  been  passed  limit- 
ing the  rate  of  interest  to  7  per  cent.,  and  forbidding  the  receipt  of  more 
under  a  penalty,  and  the  defendant  had,  subsequent  to  such  las^mentioned 
statute,  received  the  interest  contracted  for,  we  can  very  well  understand  how 
it  would  impair  the  obligation  of  the  contract  to  apply  the  subsequent  statute. 
For,  in  the  case  supposed,  the  defendant  would  have  a  valid,  legal,  vested 
right,  not  only  to  contract  for,  but  to  receive,  the  rate  of  interest  agreed  upon 
and  specified  in  the  note,  and  no  subsequent  statute  could  have  the  effect  of 
abridging  or  in  any  way  impairing  such  right.  But  the  case  actually  before 
us  for  determination  is  very  different  from  the  case  supposed.  Here,  when 
the  original  contract  was  made,  the  defendant  violated  the  law  in  inserting  in 
the  contract  a  promise  to  pay  a  greater  rate  of  interest  than  that  allowed  by 
law,  whereby  the  contract  was  not  only  rendered  void  as  to  the  payment  of 
any  interest,  but  the  defendant  also  subjected  himself  to  a  liabiiity  to  forfeit 
his  right  to  recover  either  interest  or  costs,  in  case  he  had  to  sue  for  the  re- 
covery of  his  money;  and  when,  by  his  subsequent  act,  he  received  the  usu- 
rious interest,  he  violated  another  statute  which  had  been  enacted  more  than 
a  year  previously,  and  he  must  pay  the  penalty  imposed  by  such  statute  for  a 
violation  of  its  provisions. 

it  only  remains  for  us  to  consider  the  several  cases  relied  upon  by  counsel 
for  respondent,  for  the  purpose  of  showing  that  they  do  not  apply.  We  do 
not,  however,  deem  it  necessary  to  go  over  the  authorities  cited,  from  the 
supreme  court  of  the  United  States  and  elsewhere,  in  reference  to  the  provis- 
ion of  the  constitution  forbidding  the  enactment  of  any  law  impairing  the  ob- 
Jigations  of  contracts,  or  in  reference  to  retroactive  legislation,  because,  as 
we  have  shown,  under  our  view,  the  application  of  the  second  section  of  the 
act  of  1882  does  not  impair  the  obligation  of  any  contract,  nor  is  it  given  any 
retroactive  effect.  We  propose,  therefore,  to  confine  our  attention  to  the 
cases  in  our  own  state  relating  to  the  matter  of  usury, — the  subject  more  im- 
mediately under  consideration. 

In  the  case  of  Magtoood  v.  DuggaUf  1  Hill,  (S.  C.)  182,  the  action  was  on  a 
note  executed  prior  to  the  passage  of  the  act  of  1830,  and  fell,  therefore,  under 
the  provisions  of  the  act  of  1777.  The  plidntiff  claimed  that,  under  the  provis- 
ions of  the  act  of  1830,  he  was  entitled  to  recover  the  principal  sum  loaned, 
without  interest;  but  the  court  held  that  the  contract  must  be  governed  by 
the  law  in  force  at  the  time  it  was  entered  into, — the  act  of  1777, — under 
which  the  plaintiff  was  entitled  to  recover  neither  principal  nor  interest. 
This  was  upon  the  principle  that  the  so-called  contract,  when  entered  into, 
being  illegal, — "contrary  to  the  provisions  of  a  statute," — ^was  absolutely 
void,  under  the  provisions  of  the  act  of  1777,  and  never  was  a  valid  contract. 
Hence  no  subsequent  legislation  could  make  it  so,  for  that  would  be  substi- 
tuting the  will  of  the  l^islature  for  the  agreement  of  the  parties.  If  the  par- 
ties had  not  succeeded  in  making  a  valid  contract,  the  act  of  1830  could  not 
make  one  for  them.  How  this  case  helps  the  defendant  we  are  unable  to  un- 
derstand. Indeed,  the  principle  upon  which  that  case  rests  lies  at  the  very 
foundation  of  the  view  which  we  have  adopted;  to-wit,  that  a  contract,  so 
far  as  it  is  in  violation  of  the  provisions  of  a  statute,  is  an  absolute  nullity, 
and  is  of  no  binding  force  on  the  parties. 

In  QiUiUmd  v.  PhiUipSf  1  S.  C.  152,  the  action  was  on  a  bond,  executed 
in  1860,  purporting  to  secure  the  payment  of  usurious  interest.  The  action 
having  4)een  oommenoed  mfbex.  the  passage  of  the  act  of  1866f  and  the  case  hav- 
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ing  been  heard  prior  to  the  re-enactment  of  the  usnry  law  in  1877,  it  was 
contended  tliat  the  plaintiff  was  entitled  to  recover  the  full  amount  of  the 
bond,  interest  as  well  as  pHncipal,  Inasmuch  as  the  repeal  of  the  usury  laws, 
by  the  act  of  1866,  relieved  him  from  the  forfeiture  provided  for  in  the  act  of 
1830.  But  the  court  held  that  the  contract  must  be  construed  according  to 
the  law  in  force  at  the  time  it  was  made.  That  law  was  the  act  of  1880,  and 
under  its  provisions  the  borrower  was  only  legally  liable  for  the  principal 
sura,  without  interest.  This  was  a  part  of  the  contract,  and  its  terms  cannot 
be  changed  by  subsequent  legislation.  The  act  of  1866  could  not,  therefore, 
have  the  effect  of  extending  the  liability  of  the  borrower  beyond  the  terms  of 
the  contract  as  originally  made,  and  consequently  the  plaintiff  was  only  en- 
titled to  recover  the  principal  sum  lent,  as  that,  in  the  eye  of  the  law,  was  all 
that  the  defendants  ever  contracted  to  pay.  This  case,  so  far  from  being  in 
conflict  with,  rather  appears  to  support,  the  view  which  we  have  adopted;, 
for,  it  being  unlawful,  at  the  time  the  note  sued  upon  in  this  case  was  given, 
to  charge  more  than  7  per  cent,  interest,  the  note,  in  which  more  is  charged, 
can  only  be  regarded  as  a  contract  to  repay  the  sum  actually  lent,  $900,  and 
with  that  contract  we  do  not  propose  to  interfere. 

In  the  case  of  Bx  parte  Monteith,  1  S.  0.  227,  the  petitioner  had  suffered 
a  decree  for  foreclosure  of  a  mortgage  to  go  against  her  by  default;  but  sub- 
sequently, becoming  satisfied  that  usurious  interest  was  provided  for  in  the 
bond  which  the  mortgage  was  given  to  secure,  she  filed  a  petition  for  leave  to- 
file  a  bill  of  review,  with  a  view  to  enable  her  to  set  up  the  defense  of  usury. 
Tlie  court  held  that  the  facts  stated  in  the  petition  were  not  sufficient  to  war- 
rant the  granting  permission  to  file  a  bill  of  review;  and  that  is  all  that  the  case 
really  decides.  But,  even  if  we  should  consider  what  is  said  in  the  opinion 
of  the  court  as  to  the  operation  and  effect  of  the  usury  law,  we  find  nothing 
in  conflict  with  the  view  which  we  have  adopted,  except  the  single  remark  of 
Moses,  C.  J.,  that  the  bond,  under  the  act  of  1830,  was  not  void,  which  has 
hereinbefore  been  explained.  It  is  very  manifest  that  the  case  was  decided 
mainly  on  the  ground  that  the  petitioner,  having  neglected  to  avail  herself  of 
the  defense  of  usury  at  the  original  hearing  of  the  case,  could  not  be  permit- 
ted to  file  a  bill  of  review  simply  to  enable  her  to  set  up  such  defense.  The 
case,  however,  seems  to  be  relied  on  mainly  as  the  basis  for  an  argument 
that,  if  the  court  would  not  relieve  a  party  who  had  failed  to  set  up  the  de- 
fense of  usury  when  sued,  it  would  still  less  be  disposed  to  lend  its  aid  to  a 
party  who  had  actually  performed  his  whole  contract,  not  only  by  repaying 
the  money  borrowed,  but  also  the  usurious  interest  thereon.  This  argument 
ignores  the  express  terms  of  the  statute  upon  which  this  action  is  based.  Ac- 
cording to  those  terms,  the  penalty  is  not  incuiTed,  and  hence  the  right  of  ac- 
tion therefor  cannot  arise  until  the  usurious  interest  is  paid, — received  by  the 
lender;  and  it  would  be  very  singular,  to  say  the  least  of  it,,  if  a  party  oould 
estop  himself  from  the  right  of  action  for  the  recovery  of  the  penalty,  by  do- 
ing the  very  thing  which  alone  gives  rise  to  the  right  of  action » 

The  remaining  case  relied  upon  by  defendant's  counsel  is  the  case  of  Botx^ 
den  V.  Winsmith,  11  S.  G.  409,  in  which  the  action  was  on  two  notes,  dated 
fourteenth  of  March,  1877,  bearing  interest  at  the  rate  of  2.  per  cent,  per 
month  after  maturity;  and  the  question  was  whether  the  plaintiff  could  re- 
cover the  interest  as  specified  in  the  notes,  or  whether  the  defendant  was  not 
entitled  to  the  benefits  of  the  subsequent  act  of  twentieth  December,  1877, 
restricting  the  recovery  to  the  principal  sum,  without  interest  or  costs.  The 
court  very  properly  held  that  the  plaintiff  was  entitled  to  recover  the  full 
amount,  both  principal  and  interest  as  specified  in  the  notes,  saying:  '*That 
was  the  contract  of  the  parties,  and  at  the  time  it  was  made  there  was  no  law 
to  invalidate  it."  This  is  all  that  the  case  decides,  so  far  as  this  matter  ia 
concerned,  and  is  but  a  reaffirmation  of  the  same  principle  recognized  in  sev- 
eral of  the  previous  cases  cited,  and  acted  upon  by  ua  in  thia  case.    The  case. 
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however*  seems  to  be  cited  for  the  benefit  of  the  language  used  by  the  former 
chief  justice  in  the  next  paragraph*  as  follows:  '*The  subsequent  act  of  1877 
•^16  St.  325)  fixes  the  rate  of  interest  (section  1)  at  7  per  cent,  on  conlracts 
irom  and  after  its  passage.  Section  2  of  that  act,  presenting  certain  conse- 
quences to  arise  from  establishing  a  greater  rate  of  interest  than  that  fixed 
'by  the  first  section,  must  be  read  as  restricted  to  cases  falling  under  the  first 
section. "  It  is  argued  that  this  language  can  be  used  with  equal  force  in  ref- 
erence to  the  second  section  of  the  act  of  1882,  and  the  consequences  arising 
under  the  second  section  should  be  restricted  to  cases  falling  under  tlie  first 
action.  But  aside  from  the  fact  that  the  language  above  quoted  from  the 
opinion  of  Whxard,  C.  J.,  is  nothing  more  than  a  dictum^ — which,  how- 
ever, when  properly  understood,  we  are  not  inclined  to  dispute, — ^it  is  very 
obvious  that  it  cannot  serve  to  support  the  view  contended  for  by  respond- 
ent's counsel.  In  the  case  of  Bowden  v.  Winmnith,  the  question  was  whether 
a  contract  made  prior  to  the  passage  of  the  act  of  1877  could  be  brought  un- 
der the  operation  of  that  act.  In  that  case  the  rate  of  interest  specified  in 
the  notes  sued  upon  was  not  unlawful  or  usurious  at  the  time  the  notes  were 
given ;  and  when,  in  the  first  section  of  the  act  of  1877,  such  a  rate  was  pro- 
hibited, and  the  rate  limited  to  7  per  cent.;  and  in  the  second  section  It  was 
declared  that  no  person  lending  money  at  a  greater  rate  of  interest  "than  is 
provided  for  in  section  1  of  this  act"  should  be  allowed  to  recover  anything 
more  than  the  principal  sum  lent,  without  interest  or  costs, — it  was  very 
properly  held  that  such  prohibition  must  be  confined  *'to  cases  falling  under 
the  first  section/'  as  otherwise  the  act  would  be  given  a  retroactive  effect  upon 
a  contract,  which  could  not  be  done  under  the  provisions  of  the  constitution. 
The  language  relied  upon  can  only  be  properly  construed  as  expressing  the 
.idea  (though  perhaps  the  most  appropriate  terms  for  that  purpose  were  not 
•used)  that  the  legislature  could  not,  by  any  subsequent  legislation,  add  to  or 
vary  the  terms  of  a  contract  previously  entered  into.  Hence  when,  by  the 
first  section  of  the  act,  a  greater  rate  of  interest  than  7  per  cent,  was  prohib- 
ited, and  the  consequences  arising  from  an  effort  to  exact  more  were  declared 
in  the  second  section,  it  was  quite  natural  to  confine  such  consequences  to 
•iases  arising  under  the  first  section,  for  that  was  the  same  thing  as  say- 
ing, what  the  constitution  requires,  that  this  change  in  the  law  as  to  the  rate 
of  interest  could  only  apply  to  contracts  entered  into  after  such  change  was 
made. 

Here,  however,  the  first  section  of  the  act  of  1882  makes  no  rate  of  interest 
-usurious  which  was  not  so  before,  but  left  the  law,  in  that  respect,  the  same 
-as  it  was  when  the  contract  now  under  consideration  was  made;  the  only 
change  being  a  privilege  to  charge  a  greater  rate  than  that  previously  allowed. 
Hence,  when,  in  the  second  section,  a  penalty  was  imposed  for  receiving  a 
greater  rate  of  interest  "than  is  herein  provided  for,"  the  effect  was  merely 
to  impose  an  additional  penalty  for  that  which  was  unlawful  at  the  time  the 
contract  was  made;  which  penalty  could  not,  of  course,  be  exacted,  except 
where,  as  in  this  case,  the  unlawful  act  was  done  after  the  passage  of  the  act 
imposing  the  additional  penalty.  There  is  therefore  no  necessity  here,  as  in 
the  case  of  Botoden  v.  Winsmith^  to  confine  the  operation  of  the  second  sec- 
tion to  cases  arising  under  the  first  section,  for  the  purpose  of  avoiding  any 
conflict  with  that  provision  of  the  constitution  which  forbids  the  passage  of 
any  law  impairing  the  obligation  of  a  contract,  or  for  the  purpose  of  prevent- 
ing the  giving  of  a  retroactive  effect  to  the  act  of  1882;  for  here,  as  we  have 
seen,  the  act  of  1882,  as  herein  construed,  does  not  impair  the  obligation  of 
any  pre-existing  contract,  nor  is  it  given  any  retroactive  effect  whatever. 

But  Id  addition  to  this,  while  it  is  entirely  true,  as  is  said  in  Potter,  Dwar. 

Si.  p.  165,  and  recognized  in  Nichols  v.  Briggs,  18  S.  C,  at  page  482,  that, 

'^  where  an  amendment  of  a  statute  is  made  by  declaring  it  shall  be  amended 

ssoastoxfiad  Jn  a  given  way,  the  amendment  has  no  retroactive  force;  the 
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new  provision  is  to  be  understood  as  taking  effect  at  the  time  the  amended 
act  would  otherwise  become  the  law/' — ^7et  it  by  no  means  follows  that  the 
original  provisions  of  the  statute,  unaffected  by  the  amendment  inserted,  are 
to  be  regarded  as  taking  effect  only  at  the  date  of  such  amendment.  On  the 
contrary,  the  strong  implication  from  the  language  used  by  that  distinguished 
author  is  just  the  other  way.  For  when  it  is  said,  "TTie  amendment  has  no 
retroactive  force;  the  new  provisian  is  to  be  understood  as  taking  effect  at 
'the  time  the  amended  act  would  othertoise  become  the  law, " — it  is  necessarily 
implied  that  the  original  provisions  of  the  act,  not  affected  by  the  amendment, 
are  to  be  regarded,  so  far  as  the  time  of  their  taking  effect  is  concerned,  as  if 
no  amendment  had  been  inserted.  !N'ow,  in  this  case,  under  the  law  as  it  existed 
at  tlie  date  of  the  contract,  it  was  unlawful  to  charge  or  receive  any  greater 
rate  of  interest  than  7  per  cent.,  and  the  only  charge  made  by  the  first  section 
of  the  act  of  1882 — the  only  "new  provision"  inserted — was  the  privilege  to 
charge  and  receive  as  much  as  10  per  cent.  This  "new  provision,"  under 
the  authority  above  cited,  could  not  take  effect  until  the  passage  of  the  amend- 
atory act,  but  in  all  other  respects  the  law  remained  as  it  was  at  the  date  of 
the  contract  It  was  not  then  for  the  first  time  enacted,  nor  was  it  then  re- 
enacted,  but  it  was  then  simply  republished  as  the  law  which  had  been  in 
force  since  its  original  enactment.  Indeed,  so  far  as  this  case  is  concerned, 
the  first  section  of  the  act  of  1882  may  be  pi-actically  regarded  as  precisely  the 
same  as  it  was  at  the  time  of  the  making  of  the  Contract;  for  the  new  provis- 
ion inserted  in  the  old  law  by  the  amendment  could  not  take  effect  until  the 
passage  of  the  amendatory  act,  which,  being  subsequent  to  the  date  of  the 
contract,  could  not  apply  to  or  in  any  way  affect  it. 

Again,  it  is  asked:  "Suppose  the  defendant  here  had  brought  suit  on  the 
note,  would  the  plaintiff  here  [have]  been  allowed  to  file  a  counter-claim  un- 
der second  section  of  the  act  of  1882,  and  get  credit  on  his  note  to  extent  of 
double  the  amount  of  usury  charged  in  the  note?"  We  agree  with  the  coun- 
sel when  this  question  is  answered  in  the  negative,  for  the  very  simple  reason 
that  the  statute  does  not  impose  the  penalty  sued  for  in  this  case  tor  charging 
usury,  but  only  for  receiving  usurious  interest;  hence,  until  such  interest  has 
been  received,  no  such  penalty  has  been  incurred,  and  therefore,  in  the  case 
supposed,  the  borrower  could  neither  collect  by  a  separate  action,  nor  be  al- 
lowed, as  a  counter-claim  to  an  action  to  recover  the  sum  actually  loaned* 
the  amount  of  said  penalty,  because  none  had  been  incurred.  But  if  the  bor- 
rower had  paid  usurious  interest  on  the  note,  and  after  such  payment  the 
lender  had  brought  his  action  to  recover  the  amount  of  the  note,  it  is  clear 
that  the  borrower  might  set  up  as  a  counter-claim  to  such  action  double  the 
sum  of  the  usurious  interest  so  paid,  because  the  statute  so  expresslyprovides. 
It  seems  to  be  supposed  that  the  allowance  of  such  a  counter-claim  operates^ 
in  some  way  to  impair  the  obligation  of  the  contract,  which  all  concede  to  be- 
good  to  the  extent  of  $900,  inasmuch  as  it  reduces,  as  it  is  claimed,  the  amount 
or  value  of  such  contract  to  the  extent  of  the  penalty  allowed.  This  view  is 
based  upon  an  entire  misconception  of  the  true  nature  and  real  operation  of 
the  counter-claim  as  allowed  by  the  act  of  1882.  It  is  not  in  the  nature  of  a 
defense  to  the  plaintiff's  claim,  in  which  the  validity  or  amount  of  such  claim 
is  assailed,  on  account  of  some  defect  therein,  or  some  objection  thereto,  and 
it  does  not  operate  as  a  reduction  of,  but  as  a  deduction  from,  the  amount 
claimed  by  the  plaintiff.  On  the  contrary,  it  assumes  the  full  validity  of  the 
plaintiff^s  claim,  and  only  serves  to  set  up  a  distinct  and  independent  claim» 
the  amount  of  which  should  be  deducted  from  the  claim  of  the  plaintiff.  It 
is  like  a  case  in  which  a  plaintiff  brings  an  action  on  a  note  given  for  money 
borrowed,  and  the  defendant  sets  up  as  a  counteivclaim  a  note  subsequently 
given  to  him  by  the  plaintiff  for  a  horse.  There  the  defendant,  by  his  counter- 
claim, makes  no  assault  on  the  claim  of  the  plaintiff,  and  does  not  seek  to  in- 
validate it  in  any  way,  but  may,  on  the  contrary,  fully  admit  its  validity,  an<k 
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yet,  if  his  ooanter-daim  is  established,  he  may  claim  that  the  amount  of  it 
shall  be  deducted  from  the  plaintiff's  claim,  and  that  the  plaintiff  is  only  en- 
titled to  judgment  for  the  balance.  ^  So,  in  this  case,  if  the  plaintiff,  instead 
of  paying  the  entire  note,  principal  as  well  as  interest,  had  only  paid  the  usu- 
rious interest,  and  the  defendant  had  brought  his  action  to  recover  the  sura 
actually  loaned,  $900,  we  see  no  reason  why  the  plaintiff  here  could  not  have 
set  up  as  a  counter-claim  a  demand  for  double  the  sum  of  usurious  interest 
paid  by  him,  and  claim  that  judgment  should  be  rendered  for  the  difference 
only;  for  such  a  defense  would  not  assail,  or  in  any  way  impugn,  the  original 
contract,  admitted  to  be  good  and  valid  for  the  repayment  of  the  $900,  but 
would  be  simply  a  claim  that  the  amount  of  a  liability  which  Trimmier  had 
subsequently  incurred  to  Hardin  should  be  deducted  from  Trimmier's  con- 
fessedly valid  claim  for  $900,  and  judgment  rendered  for  the  balance  only. 

It  seems  to  us, therefore,  that,  in  any  view  which  may  be  taken  of  this  cade, 
the  plaintiff  was  entitled  to  recover  under  the  provisions  of  the  statute;  and 
hence  the  other  question  presented,  as  to  whether  the  plaintiff  could  not,  at 
common  law,  recover  back  the  money  actually  paid»  does  not  properly  arise* 
and  need  not  be  considered. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  case  be  remanded  to  that  court  for  a  new  trial. 

Simpson,  G.  J.,  and  MoGowan,  J.,  concur. 

NOTE. 

GbNSTTTunoRAL  Law— OBLiQATioir  OF  CONTRACT.  Notwithstanding  the  constUutional 
provision  that  the  iegislature  shall  not  pass  any  law  depriving  a  party^  of  any  remedy 
for  enforcing  a  contract  which  existed  when  the  contract  was  made,  it  is  coni])etent  for 
the  legislature  to  change  the  practice  of  the  courts ;  and  any  legislation  which  merely 
affects  the  pursuit  of  remedies  for  enforcing  contracts  is  not  within  the  constitutional 
prohibition.  Toffey  ▼.  Atcheson,  (N.  J.)  6  Atl.  Rep.  885.  A  statute  modifying  the  form 
of  remedy  for  enforcing  the  iudividnal  liability  of  stockholders  for  debts  of  the  cor- 
poration, but  not  annulling  their  liability,  is  constitutional,  even  as  applied  to  debts 
contracted  by  the  corporation  before  its  enactment.  Fourth  Nat.  Bank  v.  Francklyn, 
7  Sup.  Ct.  Rep.  767.  Statutes  may  constitutionally  be  enacted  changing  the  remedy 
existing  when  the  contract  was  made,  if  they  preserve  the  existing  remedies  in  sub- 
stance and  with  integrity,  and  do  not  destroy  or  embarrass  the  remedies  existing  when 
the  contract  was  made,  so  as  substantially  to  defeat  the  rights  of  creditors.  Ck>unty  of 
Kossuth  v.  Wallace,  (Iowa,)  15  N.  W.  Rep.  305.  A  statute  prohibitory  of  a  suit  on  a 
bond  until  after  foreclosure  is  void  as  to  antecedent  obligations.  Wilkinson  v.  Ruther- 
ford, (N.  J.)  8  Atl.  Rep.  607. 

Respecting  other  l^slation  oonsidered  with  respect  to  the  constitutional  inhibition 
against  impairing  the  obligation  of  contracts,  see  Seibert  v.  U.  S.,  7  Sup.  Ct.  Rep.  1190; 
Lehigh  Water  Co.  v.  Borough  of  Easton,  Id.  916;  St.  Tammany  Water- Works  Co.  v. 
New  Orleans  Water- Works  Co.,  Id,  405;  Fisk  v.  Police  Jury  of  Jefferson,  6  Sup.  Ct. 
Rep.S31,  and  note;  Monongahela  Bridge  Co.  v.  Pittsburgli  &  B.  R.  Co.,  (Pa.)  8  Atl.  Rep. 
233;  State  v.  Jersey  City,  (N.  J.)  8  Atl.  Rep.  123;  State  v.  Morris  <fc  E.  R.  Co.,  (N.  J.)  7 
Atl.  Rep.  826,  note;  Coast-Line  R.  Co.  v.  City  of  Savannah,  30  Fed.  Rep.  646 ;  Willis  v. 
Miller,  29  Fed.  Rep.  238;  Saginaw  Gas-Light  Co.  v.  City  of  Saginaw,  28  Fed.  Rep.  529, 
and  note;  Com.  v.  Maury,  (Va.)  1  S.  E.  Rep.  185;  Com.  v.  Weller,  Id.  102;  Com.  v. 
Jones,  Id.  84,  and  note;  Bockover  v.  Superintendent,  (Mo.)  3  8.  W.  Rep.  833. 


State  ex  rel.  Columbia  Bridge  Co.  v.  Citt  of  Columbia,  and  another, 

as  Sheriff. 

{auprtms  Oowi  of  8<nUh  OatvUna.    July  8, 1887.) 

1,  MtnriCIPAI.  COBPOHATIOWS— BOUWDABIBS— COMMIBSIOWBBS  UNDBB  StATUTB. 

Under  the  South  Carolina  act  of  1786,  (4  St.  751,)  for  the  purpose  of  establishing 
the  town  (now  city)  of  Columbia,  commissioners  were  ''authorized  and  required  to 
lav  off  a  tract  of  land  of  two  miles  square,  near  Friday*8  Ferry,  on  the  Congaree 
river."  According  to  the  map  filed  by  them  in  the  office  of  the  secretary  of  state, 
the  northern,  southern,  and  eastern  boundaries  of  the  city  are  laid  down  as  straight 
lines,  two  miles  in  letigth;  bat  the  weatem  boundary,  where  the  Congaree  river 
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mns,  is  left  open.  In  an  action  where  the  question  in  issne  was  whether  any  part 
of  a  bridge  across  the  Ck)n£aree  was  within  the  city,  so  as  to  be  subject  to  taxation, 
held,  that  it  must  be  presumed  that  the  commissioners  fulfilled  the  duty  required 
of  them  by  the  statute,  and  laid  out  the  western  boundary  in  a  straight  line,  run- 
ning up  and  down  the  Congaree,  and  that  it  was  not  necessary  that  they  should 
show  such  line  upon  the  map  prepared  by  them. 
2.  Same— BouiTDABY  on  Stbkam. 

Even  assuming  that  the  commissioners  fidled  to  lav  off  a  tract  two  miles  square, 
the  boundary  shown  upon  the  map  must  be  applied  in  same  manner  as  bounda- 
ries on  the  Danks  of  unnavigable  streams  in  surveys  of  private  lands;  and  thus 
applied,  the  southern  and  northern  lines  would  be  extended  to  the  center  of  the 
stream,  and  the  western  boundary  of  the  city  would  follow  the  filum  oqtitB^  and  thus 
under  either  application  of  the  plan  the  bridge  would  be  taxable. 

Appeal  from  circuit  court,  Richland  county. 

Allen  J.  Green,  for  appellants.    Clark  dk  iftUler,  for  respondent* 

McIVEB,  J.  This  was  an  application  for  a  prohibition  to  restrain  the  col- 
lection of  a  tax  impost  by  the  authorities  of  the  city  of  Columbia,  upon  the 
bridge  across  the  Congaree,  at  Columbia,  owned  by  the  relator.  The  circuit 
judge  held  that  no  part  of  said  bridge  was  within  the  corporate  limits  of  the 
city  of  Columbia,  and  hence  that  there  was  no  authority  for  the  imposition  of 
the  tax  complained  of.  He  therefore  granted  an  order  that  the  writ  of  pro- 
hibition should  issue,  prohibiting  the  enforcement  of  the  execution  which  had 
been  issued  and  placed  in  the  hands  of  the  sheriff.  From  this  order  the  city 
council  appeal  upon  the  several  grounds  set  out  In  the  record,  which  need  not 
be  repeated  in  detail  here. 

It  is  conceded  that  the  question  presented  by  this  appeal  turns  solely  upon 
the  inquiry,  what  is  the  correct  location  of  the  western  boundary  of  the  city 
of  Columbia?  By  the  act  of  1786,  (4  St.  751,)  for  the  purpose  of  establishing 
a  town  to  "be  called  and  known  by  the  name  of  Columbia,"  and  removing 
the  seat  of  government  thereto,  certain  commissioners  were  ''authorized  and 
required  to  lay  off  a  tract  of  land  of  two  miles  square,  near  Friday's  Ferry, 
on  the  Congaree  river,  including  the  plain  of  the  hill  whereon  Thomas  and 
James  Taylor,  Esquires,  now  reside,  into  lots  of  half  an  acre  each,  and  the 
streets  shall  be  of  such  dimensions,  not  less  than  sixty  feet  wide,  as  they  shall 
thinly  convenient  and  necessary,  with  two  principal  streets,  running  through 
the  center  of  the  town,  at  right  angles,  of  one  hundred  and  fifty  feet  wide; 
which  said  land  shall  be,  and  the  same  is  hereby  declared  to  be,  vested  in  the 
said  commissioners,  and  their  lawful  successors,  for  the  use  of  this  state." 
The  second  section  of  the  act  provides  for  the  payment  to  the  proprietors  of 
the  land,  thus  authorized  and  required  to  be  taken  for  the  establishment  of 
said  town,  of  a  generous  price  for  the  same,  at  a  valuation  to  be  fixed  by  the 
commissioners.  The  other  provisions  of  the  act  throw  no  light  upon  the  ques- 
tion presented,  and  need  not,  therefore,  be  stated.  In  pursuance  of  the  pro- 
visions of  this  act,  the  commissioners  appointed  for  the  purpose  seem  to  have 
laid  off  the  land  now  constituting  the  city  of  Columbia,  and  made  a  map  of 
the  same,  which  was  filed  in  the  office  of  the  secretary  of  state.  According  to 
this  map,  the  northern,  southern,  and  eastern  boundaries  of  the  town  (now 
city)  of  Columbia  are  laid  down  as  straight  lines,  two  miles  in  length;  but  the 
western  boundary,  where  the  Congaree  river  runs,  is  left  open;  and,  as  we 
have  said,  the  only  controversy  is  as  to  the  correct  location  of  that  boundary 
line. 

The  relator  contends  that  the  correct  location  of  the  western  boundary  is  to 
be  found  by  beginning  at  the  point  where  the  northern  line  reaches  the  Con- 
garee river,  and  running  thence,  down  said  river,  following  its  various  sinu- 
osities, to  the  point  where  the  southern  line  strikes  said  river.  The  appel- 
lants, on  the  other  hand,  contend  that  the  western  boundary  can  only  be  cor- 
rectly located  by  running  a  straight  line  from  the  point  where  the  northern 
line  strikes  the  river  to  Uie  terminus  of  the  southern  line  on  said  river;  or,  at 
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ieast,  upon  the  principle  applicable  to  proprietors  of  lands  on  unnavigable 
streams,  the  limits  of  the  city  must  be  held  to  extend  to  the  middle  of  the  river* 
and  that  the  western  boundary  must.be  located  by  beginning  at  a  point  in  the 
center  of  the  stream.  Immediately  opposite  the  terminus  of  the  northern  line, 
4ind  thence  running  down  the  river,  following  the  ftlum  aqua  to  a  point  im- 
mediately opposite  the  terminus  of  the  southern  line. 

It  is  conceded  that.  If  either  of  the  locations  of  the  western  boundary  con- 
tended for  by  appellants  be  established,  a  portion  at  least  of  the  bridge  will 
fall  within  the  city  limits,  and  will  therefore  be  liable  to  taxation;  and  iience, 
in  order  to  sustain  the  oider  appealed  from,  it  will  be  necessary  to  establish, 
as  the  western  boundary,  the  east  bank  of  the  river,  under  which  location  no 
part  of  the  bridge  would  be  embraced  within  the  city  limits. 

It  is  difficult  for  us  to  conceive  of  any  valid  reason  why  the  east  bank  of  the 
river  should  be  established  as  the  western  boundary  of  the  city.  It  certainly 
is  not  so  declared  in  the  act  authorizing  and  requiring  the  laying  out  of  the 
town,  and  it  is  not  laid  down  as  a  boundary  on  the  map  filed  in  the  office  of 
the  secretary  of  state.  It  is  true  that  the  river  is  laid  down  on  the  west  side 
of  the  map,,  but  it  is  not  designated  as  a  boundary,  and  there  certainly  is 
nothing  to  indicate  that  the  east  bank  of  the  river  was  intended  to  be  the 
boundary.  On  the  contrary,  the  western  boundary  is  left  entirely  open,  and, 
to  determine  its  correct  location,  we  must  resort  to  other  considerations.  It 
will  be  observed  that  the  commissioners  are  not  only  authorized,  but  are  re- 
quired, to  do  certain  things,  and  upon  a  weU-settled  principle,  we  must  as- 
sume, in  the  absence  of  any  evidence  to  the  contrary,  that  they  did  what  was 
required  of  them  by  the  act.  Now,  what  was  required  of  them?  The  act 
shows  that  they  were  required  '*to  lay  off  a  tract  of  land  of  two  miles  square, 
near  Friday's  Ferry,  on  the  Congaree  river,  including  the  plain  of  the  hill 
whereon  Thomas  and  James  Taylor,  Esquires,  now  reside. "  The  only  discre- 
tion with  which  they  were  invested  was  as  to  the  width  of  all  but  the  two  prin- 
cipal streets,  and  even  that  was  limited,  so  that  none  of  the  streets  should  \ye 
less  than  60  feet  in  width.  The  requirement  that  the  tract  to  be  laid  off  should 
be  two  miles  square,  was  just  as  positive  and  binding  as  that  it  should  be  near 
Friday's  Ferry,  or  that  it  should  be  on  the  Congaree  river,  or  that  it  should 
include  the  hill  on  which  the  Taylors  resided.  This  being  their  duty,  the  pre- 
sumption is  that  they  did  it, — that  they  did  lay  off  a  tract  two  miles  square, 
and  this  renders  it  necessary  to  adopt  the  location  of  the  western  boundary  as 
<»ntended  for  by  the  appellants ;  for,  as  it  is  conceded  that  the  other  bound 
aries  are  correct,  the  only  possible  way  of  making  the  tract  of  land  conform 
to  the  requirement  of  the  act  would  be  by  making  the  western  boundary  a 
stiaigbt  line  between  the  termini  of  the  northern  and  southern  lines.  The 
little  evidence  that  is  obtainable  after  so  great  a  lapse  of  time,  so  far  from 
tending  to  rebut  the  presumption  that  the  commissioners  did  what  was  re- 
quired of  them  by  the  act,  rather  tends,  in  our  judgment,  to  support  the  pre- 
sumption. It  is  manifest  that  all  the  lines  which  were  capable  of  being  run 
by  a  surveyor  were  so  run  as  to  form  a  square,  and  inasmuch  as  the  only  line 
remaining  to  complete  £he  required  figure, — a  square, — passed  through  a  large 
stream,  and  was  therefore  not  capable  of  being  actually  run  out,  it  was  very 
natural  that  the  commissioners  should  do  exactly  what  the  map  shows  they  did 
do, — cleave  that  line  open.  There  was  no  real  necessity  that  it  should  be  act- 
ually run  out  by  the  surveyor,  and,  as  the  nature  of  the  territory  through 
which  it  would  pass  rendered  it  impracticable  to  carry  the  chain  over  it,  the 
only  thing  to  be  done  was  to  leave  it  open  as  they  did  do.  The  other  three 
lines  having  been  established,  the  remaining  line  could  be  ascertained  upon 
mathematical  principles  with  just  as  much  certainty  as  if  the  surveyor's  chain 
had  been  stretched  along  it.  The  testimony  of  the  surveyors,  who  were  ex- 
amined as  witnesses  in  this  case,  we  do  not  regard  as  at  all  sufficient  to  rebut 
the  presumption  that  the  commissioners  did  their  duty,  or  as  even  tending  to 
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show  that  iheee  commissioners,  though  required  to  lay  out  a  square,  pro- 
ceeded to  lay  out  a  very  different  and  very  irregular  figure.  In  fact  their 
testimony,  after  all,  is  mere  speculation,  and  furnishes  no  facts  which  caa 
constitute  evidence.  They  do  not  say  that  there  are  any  marks  or  other  indi- 
cations that  the  surveyor  ran  a  line  along  the  east  hank  of  the  river.  Indeed, 
we  see  no  reason  why  the  surveyor  should  have  run  any  such  line,  except  for 
the  purpose  of  ascertaining  the  area  embraced  within  the  lines,  as  contended 
for  by  the  relator;  and,  as  the  map  does  not  purport  even  to  show  such  area, 
we  cannot  suppose  that  any  such  line  was  ever  run. 

But  even  if  we  shouid  assume  that  the  commissioners,  though  required  by 
the  act  to  lay  off  a  tract  of  land  two  miles  square,  failed  to  comply  with  this 
requirement,  and  laid  off  a  tract  of  less  area,  and  totally  different  shape,  be- 
cause of  the  irregular  course  of  the  Congaree  river  which  they  designated  as 
the  western  boundary,  and  if  the  map  filed  by  them  in  the  ofiSce  of  the  secre- 
tary of  state  should  be  regarded  as  designating  the  Congaree  river  as  the 
westein  boundary,  we  do  not  think  it  by  any  means  follows  that  the  east  bank 
of  said  river  would  constitute  such  boundary.  On  the  contrary,  our  opinion 
is  that  the  boundary  would  be  the  center  of  the  stream.  This  view  is,  we 
think,  fully  supported  by  the  authorities  cited  by  the  appellants'  counsel  in 
his  argument,  and  it  is  only  necessary  to  refer  to  some  of  them  in  support  of 
our  conclusion. 

In  Noble  v.  Ctmningham,  McMul.  Eq.  289,  the  rule  that  where  a  stream, 
not  navigable,  is  laid  down  as  the  boundary  of  a  tract  of  land,  the  tract  will 
extend  to  the  center  of  the  stream,  unless  there  is  evidence  on  the  face  of  the 
conveyance  or  plat  of  an  intention  to  exclude  the  stream,  and  confine  the 
boundary  to  its  edge,  was  recognized  and  applied;  and  in  that  case  it  was  held 
that  '*no  intention  to  exclude  it  can  reasonably  be  inferred  from  the  fact  that 
the  corners  were  marked  on  trees  growing  on  the  bank.  The  corners  were 
marked  on  the  bank  of  necessity.  No  corners  could  be  put  in  the  river.  The 
surveyor  stopped  at  the  river,  because  he  could  go  no  further;  and,  being  ar- 
rested by  the  necessity  of  the  case,  there  is  reason  to  conclude  that  the  line 
was  stopped  at  the  river  only  because  it  could  not  be  extended  to  a  comer  in 
the  stream.  The  river  is  laid  down  as  an  open  line,  from  corner  to  corner, 
which  in  fact  makes  it  a  boundary,  and  carries  the  line  to  the  thread  of  the 
stream  or  center  of  the  boundary." 

In  McCtillough  v.  Wallf  4  Bich.  (S.  0.)  68,  the  same  doctrine  was  recognized, 
as  well  as  in  the  case  of  Hhanda  v.  TripleU  5  Bich.  Eq.  76,  at  least  above  the 
falls,  which  in  their  natural  state  obstructed  the  serviceable  use  of  the  river 
for  the  purposes  of  navigation.  It  is  true  that  this  proprietary  right  to  the 
center  of  such  streams  is  subject  to  the  right  of  the  public  to  use  such  streams 
for  transportation  as  a  highway,  where  such  streams  are  in  fact,  though  not 
technically,  navigable,  or  may  be  made  so  by  the  removal  of  obstructions. 
But  this  right  of  easement  in  the  public  does  not  deprive  the  riparian  pro- 
prietor of  his  title  to  the  soil  covered  by  the  stream,  as  far  as  the  center  of  the 
stream. 

It  is  an  entire  mistake  to  suppose  that  the  case  of  Bbatwright  v.  Bookman^. 
Bice,  447,  has  decided  that  the  Congaree  river  is  such  a  navigable  river  a& 
would  take  it  out  of  the  operation  of  the  rule  above  stated.  The  case  itself 
shows  that  no  opinion  was  expressed  as  to  that  point,  and  the  comments  upon, 
that  case,  in  the  subsequent  case  of  McCullough  v.  WaUt  supra,  distinctly 
negative  any  such  supposition. 

It  is  argued,  however,  that  while  this  may  be  the  rule  in  regard  to  grants 
and  conveyances  of  land,  it  does  not  apply  where,  as  in  this  case,  land  is 
taken  under  the  right  of  eminent  domain,  for  some  public  purpose.  We  are 
unable  to  perceive  any  valid  reason  why  there  should  be  such  a  distinction. 
The  object  of  the  rule  was  to  designate  with  certainty  the  limits  of  the  land 
granted  or  conveyed,  and  we  do  not  see  why  such  certainty  is  not  as  much  de- 
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sirable  where  a  tract  of  land  is  appropriated,  under  the  right  of  eminent  do- 
main, to  public  uses,  and  why,  therefore,  the  same  mode  of  obtaining^  it  may 
not  be  resorted  to.  In  addition  to  this,  the  terms  of  the  act  manifestly  imply 
that  the  land  appropriated  is  to  be  purchased  from  those  who  were  then  the 
owners,  and  this  involves  the  idea  of  bargain  and  sale, — conveyance.  And 
after  this  lapse  of  time,  especially  in  view  of  the  loss  of  the  records,  the  court 
would,  if  necessary,  presume  that  the  land  was  actually  conveyed  by  the 
original  proprietors  to  the  commissioners  for  the  public  uses  designated.  If 
this  rule  cannot  be  applied  in  this  case,  then  the  result  would  be  that  the 
original  proprietors  of  the  land  bounded  by  and  adjacent  to  the  river,  or  their 
heirs,  would  still  be  the  owners  of  the  soil  lying  between  the  eastern  edge  of 
the  river  and  the  center  of  the  stream ;  for  as  riparian  proprietors  they  orig- 
inally owned  to  the  center  of  the  stream,  and,  if  it  did  not  pass  to  the  com- 
missioners, it  still  remains  in  them  or  their  heirs.  Such  a  conclusion  the 
court  would  be  very  slow  to  adopt  without  the  most  abundant  testimony  to 
support  it. 

Again,  it  is  urged  that  the  Incorporated  territory  only  embraces  that  which 
was  actttally  surveyed  and  laid  out  by  the  commissioners,  and  therefore,  until 
it  is  shown  that  the  commissioners  did  actually  survey  and  lay  out  the  land 
to  the  center  of  the  stream,  the  same  cannot  be  regarded  as  included  within 
the  incorporated  territory.  To  say  nothing  of  the  fact  that,  under  the  prin- 
ciples above  stated,  if  the  commissioners  did  lay  down  the  Congaree  river  as 
the  western  boundary,  they  must  be  regarded  as  having  embraced  within 
their  survey  so  much  of  the  soil  covered  by  water  as  lay  between  the  eastern 
edge  of  the  stream  and  its  center,  though  they  did  not,  by  reason  of  the  phys- 
ical difficulties,  actually  run  the  line  in  the  center  of  the  stream,  it  seems  to  us 
that  this  position  Is  based  upon  a  misconception  of  the  terms  of  the  act  under 
which  the  commissioners  acted.  It  will  be  observed  that  the  language  of  the 
act  is  not  that  the  land  laid  off  by  the  commissioners  shall  be  appropriated  by 
the  public  to  the  establishment  of  the  town;  but,  on  the  contrary,  the  act, 
after  describing  where  the  land  is  to  be  laid  off,  and  fixing  its  dimensions  and 
shape,  proceeds  to  declare:  '*  Which  said  land  shall  be,  and  the  same  is  hereby 
declared  to  be,  vested  in  the  said  commissioners,  and  their  lawful  successors, 
for  the  use  of  this  state."  80  that  the  territory  incorporated  as  a  town  was 
not  the  land  actually  surveyed  and  laid  off  by  the  commissioners,  but  was  the 
land  which  the  act  directed  them  to  lay  off. 

The  case  of  Jones  v.  SmUardf  24  How.  41,  is  very  much  like  the  case  under 
consideration.  There  the  question  was  as  to  the  eastern  boundary  of  the  city 
of  St.  Louis.  It  appeared  that  the  town  of  St.  Liouis  was  incorporated  in  1809, 
and  the  boundaries  laid  down  in  the  charter  are  as  follows:  "Beginning  at 
Antoine  Roy's  miU,  on  the  bank  of  the  Mississippi;  thence  running  sixty  ar- 
pens  west;  thence  south,  on  said  line  of  sixty  arpens  in  the  rear,  until  the 
same  comes  to  the  Barrien  Denoyer;  thence  due  south  to  the  Sugar-Loaf; 
thence  due  east  to  the  Mississippi ;  from  thence,  by  the  Mississippi,  to  the  place 
first  mentioned."  The  controversy  was  as  to  whether  the  city  limits  extended 
to  the  center  of  the  river,  or  should  be  confined  to  the  west  bank;  and  not- 
withstanding the  beginning  comer  was  located  ''on  the  bank  of  the  Missis- 
sippi," (manifestly  the  west  bank,)  and  notwithstanding  the  closing  line  was 
laid  down  ''by  the  Mississippi,"  the  court  held,  upon  the  principles  above 
stated,  that  the  eastern  line  of  the  city  was  the  center  of  the  river.  The  case 
fully  recognizes  the  doctrine  that  all  grants  of  land  bounded  by  fresh-water 
rivers,  where  the  expressions  designating  the  water-line  are  general,  confer 
title  on  the  grantee  to  the  thread  of  the  stream,  and  that  the  size  of  the  river 
does  not  alter  the  rule.  It  will  also  be  observed  that  the  supreme  court  of 
the  United  States  applied  this  rule,  as  to  grants  of  land,  to  the  charter  of 
an  incorporated  town.  And  as  is  said  in  1  Dill.  Mun.  Corp.  §  125,  note: 
"The  same  construction  that  is  given  to  grants  is  given  to  statutes  which 
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prescribb  the  boundary  of  incorporated  territories.  Thns,  where  a  stream  not 
navigable  is  made  the  boundary,  the  center  of  the  stream  is  the  true  line.** 

Tlie  circuit  judge  seems  to  have  rested  his  conclusion,  in  part  at  least,  upon 
long  acquiescence  by  the  city  of  Columbia  in  the  western  boundary  as  claimed 
by  the  relator.  Now,  while  it  is  true  that,  where  the  boundaries  are  vague 
And  indefinite,  the  practical  interpretation  which  had  been  given  by  the  citi- 
zens of  the  disputed  territory,  in  exercising  municipal  privileges,  such  as 
voting,  etc.,  may  be  adopted  by  the  court,  and  that  boundaries  may  be  defined 
by  long  use,  confirmed  by  legislative  recognition,  we  ai*e  unable  to  see  how 
these  principles  can  be  applied  to  this  case.  In  the  first  place,  we  are  unable 
to  discover  the  slightest  evidence  in  this  case  of  any  acquiescence  on  the  part 
of  the  city  of  Columbia  in  the  location  of  the  western  boundary  as  claimed  by 
the  relator.  It  does  not  appear  whether  the  city  authorities  ever  before  at- 
tempted to  levy  a  tax  on  the  bridge,  or  ever  attempted  to  exercise,  or  declined 
to  exercise,  any  municipal  authority  beyond  the  eastern  bank  of  the  river; 
and,  even  if  they  had  omitted  for  many  years  to  levy  any  tax  on  the  bridge, 
that  would  not,  of  itself,  justify  the  Inference  that  the  city  authorities  recog- 
nized it  as  being  outside  of  the  city  limits;  for  certainly  the  bare  fact  that  a 
certain  piece  of  property  has,  for  many  years,  escaped  taxation,  is  not  suffi- 
cient to  show  that  it  is  not  within  the  city  boundaries.  Nor  do  we  see  that  the 
act  chartering  the  bridge  company,  or  any  of  the  other  acts  referred  to,  show 
any  legislative  recognition  of  the  eastern  banlt  of  the  river  as  the  western 
boundary  of  the  city.  The  testimony  of  Mr.  Perry  certainly  does  not  show 
any  acquiescence  on  the  part  of  the  city.  At  most,  it  only  shows  that  an 
island  in  the  river,  the  precise  location  of  which  is  not  ascertained,  has  not, 
since  1879,  been  taxed  by  the  city;  but  whether  because  it  was  not  regarded 
as  embraced  within  the  city  limits,  or  for  what  reason,  the  testimony  does  not 
inform  us.  But  in  the  second  place  this  doctrine  of  acquiescence  only  applies 
in  cases  where  the  boundaries  are  vague  and  indefinite,  and  can  have  no  ap- 
plication where  the  boundaries  are  well  defined,  or  are  capable  of  being  desig- 
nated with  mathematical  certainty,  as  in  the  present  case. 

It  seems  to  us,  therefore,  that  the  circuit  judge  erred  in  holding  that  the 
limits  of  the  city  of  Columbia  did  not  extend  beyond  the  eastern  bank  of  the 
Oongaree  river,  and  hence  that  relator^s  bridge,  not  being,  either  in  whole  or 
in  part,  within  the  city  limits,  was  not  liable  to  taxation  by  the  city;  and  con- 
sequently that  he  erred  in  ordering  a  writ  of  prohibition  to  issue  prohibiting 
the  collection  of  the  tax  imposed  by  the  city  on  said  bridge. 

The  judgment  of  this  court  is  that  the  judgment  and  order  appealed  from 
^  reversed,  and  that  the  petition  of  the  relator  be  dismissed. 

Simpson,  C.  Jo  and  MoGowan,  J.,  concur. 


Mabs  v.  Mabs  and  another. 

{Supreme  Court  of  South  Oarolina.    July  8,  1887.) 

■Nesotiable  Instrdmentb— Iwdobsement— Authoritt  of  Go-Patbb. 

Where  a  person,  beint;  in  posaession  of  a  bank  draft  payable  to  himself,  and  an- 
other, with  whom  he  was  in  no  relationship  of  partnership  or  agency,  handed  the 
same,  unindorsed,  to  bis  co-payee,  reouesting  the  latter  to  apply  the  lormer's  share 
of  the  draft  on  a  certain  account,  and  the  latter  indorsed  the  draft  in  both  names, 
and  applied  the  whole  proceeds,  by  transferring  it  to  a  third  party,  on  his  own  ao- 
•count,  held,  that  such  third  party  was  not  liable  to  the  first  holder  of  the  draft  for 
the  latter's  share  thereof;  for  the  authority  to  pay  the  proceeds  was  an  authority 
to  indorse,  and,  being  legally  indorsed,  the  draft  could  be  taken  by  a  third  party 
without  notice  free  from  accountability  to  the  true  owner. 
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Action  to  recover  one-half  of  the  amount  of  a  promissoiy  note.  The  opin- 
ion states  the  case. 

Simpson,  G.  J.  The  plaintiff,  appellant,  and  the  defendant  W.  W.  Mars 
were  indebted  to  the  respondents  on  a  promissory  note  for  ^,000,  which  was 
secured  by  a  mortgage  of  certain  real  estate  of  the  appellant,  T.  W.  Mars. 
Some  time  after  this,  the  said  appellant  and  the  defendant  W.  W.  Mars  be- 
came possessed  of  a  certain  draft  for  82,108.17,  known  in  the  case  as  the  Cisco 
&  Son  draft,  which  was  payable  to  tbe  order  of  W.  W.  &  T.  W.  Mars,  drawn 
by  G.  W.  Dillingham,  cashier  of  National  fiank  of  Columbus,  Georgia.  The 
plaintiff,  appellant,  and  the  defendant  were  not  partners  in  business,  nor  did 
they  sustain  any  other  relation  to  each  other  which  made  them  agents  of  each 
other.  In  October,  1880,  W.  W.  Mars  went  to  Charleston,  where  the  re- 
spondents resided,  and,  when  leaving  his  home  in  Abbeville  county,  the  appel- 
lant delivered  to  him  the  Cisco  &  Son  draft,  with  instructions  to  apply  it  to 
the  mortgage  debt  above,  to  the  respondents.  The  draft  at  that  time  was  un- 
indorsed. W.  W.  Mars,  on  reaching  ChSrleston,  indorsed  it,  and,  instead  of 
crediting  the  proceeds  on  the  mortgage  debt  to  the  respondents,  transferred 
it  to  said  respondents  in  the  purchase  of  goods,  and  otherwise  for  his  own  pur- 
poses, with  the  exception  of  a  small  amount,  some  $  ,  which  was  cred- 
ited on  the  mortgage  debt.  The  appellant  brought  tbe  action  below  to  recover 
his  half  of  said  draft,  alleging  that  W.  W.  Mars  had  no  right  to  transfer  it 
as  he  did.  Under  the  charge  of  the  circuit  judge  the  verdict  was  for  the  de- 
fendants, (respondents.) 

The  main  question  below  was  as  to  the  effect  of  the  transfer  of  the  Cisco  & 
Son  draft  by  W.  W.  Mars  to  the  respondents.  Upon  this  question  his  honor 
charged,  in  substance,  that  the  authority  given  by  T.  W.  Mars  to  W.  W.  Mars 
to  transfer  the  draft  to  the  respondents  carried  with  it  the  power  to  indorse 
it;  and  that  when  it  was  thus  indorsed,  in  the  absence  of  any  knowledge  on 
the  part  of  the  respondents  that  it  was  indorsed  for  a  particular  purpose,  it 
became  a  general  indorsement,  authorizing  its  transfer  for  any  purpose;  or, 
rather,  when  thus  indorsed,  the  respondents  could  safely  take  it,  free  from 
accountability  to  the  true  owner,  said  respondents  having  no  knowledge  that 
W.  W.  Mars,  the  agent,  was  violating  his  instructions.  The  correctness  of 
this  charge  is  the  principal  question  in  the  appeal. 

There  are  two  classes  of  agents,  general  and  special ;  and  their  powers,  when 
properly  analyzed,  are  governed  by  the  same  general  principle;  to- wit,  they 
can  do  anything  within  the  scope  of  their  agency,  so  as  to  bind  the  principal, 
notwithstanding  there  may  be  some  secret  instructions  limiting  the  powers. 
A  general  agent  has  a  wider  and  broader  scope  than  the  special,  it  is  true; 
but  each,  within  his  scope,  can  do  anything  necessary  to  consummate  the  ob- 
ject of  the  agency,  so  far' as  third  parties  are  concerned,  unless  there  be  a  spe- 
cial limitation  brought  home  to  such  third  parties.  Under  this  principle,  an 
agent,  general  or  special,  in  the  possession  of  an  ordinary  chattel,  may  deal 
with  it,  as  to  third  parties,  to  the  full  extent  of  the  scope  of  his  agency,  (in 
the  absence  of  any  known  limitation,)  and  his  action  will  bind  his  principal, 
although  against  private  instructions;  but»  if  he  steps  beyond  that  scope,  his 
act  is  illegal  and  invalid.  So  that  in  ordinary  agencies,  and  with  reference  to 
ordinary  goods  and  chattels,  a  third  party  dealing  with  an  agent  deals  with 
him  at  the  peril  of  showing  that  the  act  done  was  within  the  scope  of  the  pow- 
ers of  the  agent.  See  the  case  Carmichael  v.  Buek^  10  Bich.  Law,  287.  This 
doctrine  does  not  apply,  however,  to  the  full  extent  hereinabove,  to  the  trans- 
actions of  an  agent  intrusted  with  commercial  papers,  negotiable  notes,  drafts, 
etc.  In  the  interest  of  commerce  and  trade,  such  papers  have  long  been  gov- 
erned and  controlled  by  principles  of  their  own,  which  apply  wherever  they 
are  made  the  subject  or  the  instruments  of  a  transaction.  One  of  these  prin- 
dples  is  that  a  negotiable  note,  when  payable  to  bearer,  or  when  payable  to 
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the  order  of  another,  and  has  been  indorsed  by  that  other,  is  transferable  by 
delivery,  and,  if  thus  delivered  before  due,  it  is  indefensible  in  the  hands  of 
the  holder. 

Under  this  principle,  if  the  draft  in  question  here  had  been  indorsed  by  T. 
W.  &  W.  W.  Mars,  the  plaintiff,  of  course,  would  have  had  no  cause  of  action 
to  recover  the  proceeds  from  the  respondents.  It  is  said,  however,  that  the 
plaintiff  (appellant)  did  not  indorse  it  That  is  ti-ue  to  the  extent  that  he  did 
not  do  so  pei-soually  and  by  his  own  individual  act;  but  the  maxim  is  qui/cudt 
per  alium,facit  per  se.  We  think  that  the  circuit  judge  properly  charged 
that  the  authoi-ity  to  W.  W.  Mars  to  transfer  the  draft  to  the  respondents 
necessarily  carried  with  it  the  power  to  indorse  it  in  the  name  of  T.  W.  &  W. 
W.  Mars,  because  there  was  no  other  way  by  which  it  could  have  been  legally 
transferred  except  by  such  indorsement.  The  indorsement  then  was  as  much 
the  act  of  the  appellant  as  if  he  had  personally  written  the  indorsement  him- 
self. 

W.  W.  Mars,  when  he  went  to  Charleston,  was  charged  by  T.  W.  Mars  with 
two  duties  or  powers — First,  to  indorse  the  draft;  second,  to  deliver  it  to  the 
respondents  in  payment  of  the  mortgage  debt,  after  it  was  indorsed.  The 
second  duty  he  violated;  but  the  first  he  performed,  and  performed  it  with 
authority,  which  bound  his  principal.  When  this  was  performed,  the  nego- 
tiability of  the  draft,  which  quality  the  indorsement  gave  it,  intervened,  and 
•at  once  relieved  the  respondents  from  the  necessity  of  looking  into  the  pur- 
pose of  the  indorsement.  He  found  it  a  negotiable  paper,  and,  under  the  com- 
mercial law,  was  well  warranted  in  taking  it  for  whatever  the  then  holder 
•chose  to  dispose  of  it.  He  was  under  no  obligation  to  inquire  what  the 
holder  intended  to  do  with  it,  or  what  he  could  do  with  it.  It  was  in  a  con- 
dition to  be  passed  from  hand  to  hand,  and  placed  so  by  the  act  of  the  proper 
parties,  apparently.  The  only  peril  he  was  under  was  whether  the  indorae- 
ment  was  in  fact  made  by  the  proper  parties.  This  was  his  only  risk.  All 
this,  it  is  true,  is  based  upon  the  assumption  that  respondents  had  no  knowl- 
edge of  the  instructions  given  to  W.  W.  by  T.  W.  Mars,  limiting  his  power  of 
transfer,  which  it  seems  the  circuit  judge  explained  in  his  charge. 

We  conclude,  then,  that  there  was  no  error  in  the  charge  of  his  honor  as  to 
this  main  point  in  the  case.  We  think  that  the  cases  of  Cone  v.  Broton^  15 
liich.  Law,  262,  and  Diercks  v.  Hoberts,  13  S.  G.  338,  are  conclusive  of  this 
•question. 

All  of  the  plaintiff's  requests  to  charge,  and  the  refusals  of  which  are  made 
grounds  of  exceptions,  are  met  by  the  position  that  W.  W.  Mars  had  authority 
to  indorse  the  draft.  It  was  not  denied  that  he  was  authorized  to  transfer. 
It  then  followed  that  he  was  authorized  to  indorse,  as  a  legal  conclusion. 
Such  being  the  fact,  W.  W.  Mars  did  not  exceed  his  powers  as  to  said  indorse- 
ment; he  only  exceeded  them  after  said  indorsement,  when  he  made  an  un- 
'  authorized  use  of  the  draft. 

The  only  question  of  interest  in  the  matter,  then,  to  the  respondents,  was, 
4id  W.  W.  Mars  have  the  power  to  indorse;  and  of  this,  no  doubt,  it  would 
have  been  safe  and  well  for  him  to  inquire;  but  if  he  was  willing  to  take  the 
draft,  running  the  risk  of  W.  W.  Mars  having  no  such  power,  no  one  else 
•could  complain.  If  it  had  turned  out  that  W.  W.  Mars  had  been  invested 
with  no  such  power,  then  the  respondents  would  have  been  compelled  to  re- 
fund. The  substance  of  his  honor's  charge,  when  taken  as  a  whole,  includ- 
ing his  response  to  requests  on  both  sides,  was  that  if  W.  W.  Mars,  when  he 
went  to  Charleston  with  the  draft  in  his  hands,  had  authority  to  transfer  it 
to  the  respondents,  he  had  the  power  to  indorse  it;  and  that  after  being  in- 
dorsed, unless  the  respondents  were  informed  of  thespecial  instructions  given 
to  W.  W.  Mars  as  to  the  use  to  be  made  of  it,  said  respondents  could  take  it 
safely,  and  without  accountability.  The  questions  involved  in  this  we  have 
4iBcu88ed»  and  we  think  our  ooneluaion  has  disposed  of,  all  other  questians 
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raised  In  the  exceptions  of  appellant.    We  deem  it  nti  necessary,  therefore,  to 
take  up  these  exceptions  seriatim. 

It  is  the  judgment  of  this  court  that  the  Judgment  of  the  circuit  court  be 
affii-med,  as  there  is  no  appeal  as  to  W.  W.  Mars. 

MgIyeb  and  McGowak,  JJ.,  concur. 


Waxkkr  and  another.  Assignees,  etc.,  d.  Larret. 
(A^prfliM  Cburt  of  South  (hrolina.    Jnly  9,  1887.) 

1.  TbTAL— IWBTRtFCTIOWB— CoKWITUnOWAL  LaW. 

the  inhibition  of  the  South  Carolina  constitutlos,  forbidding  a  Jndge  to  charge 
npon  the  f&cts,  does  not  prevent  him  from  staling  to  the  Jury  what  the  witnesses 
testified  to. 

2.  APFBAIi— RbVIKW— EXCBPTION. 

Where,  in  an  action  upon  an  account,  evidence  of  admissions  of  the  account  by 
the  defendant  sufficient  to  go  to  the  jury  has  been  introduced,  and  a  verdict  has 
been  rendered  for  plaintiff,  it  will  not  be  disturbed  by  the  appellate  court  npon  a 
general  exception  that  "the  account  was  not  proved  according  to  the  rules  of  evi- 
dence." 

3.  LixiTATioN  OF  Actions— PLXADiiro  thi  Statute— Avibxxiit. 

An  averment  in  answer  to  an  action  on  an  account,  that  **  for  a  further  defense  the 
account  is  barred  by  the  statute  of  limitations,"  is  not  a  sufficient  mode  of  inter- 
posing the  bar  of  the  statute.  The  answer  should  set  forth  facts  tending  to  show 
that  the  promise  was  not  made  witiiin  the  legal  period  of  limitation* 

Appeal  from  circuit  court,  Chesterfield  county. 

Action  upon  account.     The  case  is  stated  in  the  opinion. 

Prince  cfe  Rankin,  for  appellant.    Liaingston  <jfc  Mclver,  for  respondents. 

Simpson,  C.  J.  The  plaintiff,  respondent,  brought  the  action  below  as  as- 
signee of  an  open  account  alleged  to  have  been  contracted  with  M.  A.  Wells 
for  goods,  wares,  and  merchandise,  between  the  years  1872  and  1877,  amount- 
ing in  value  to  the  sum  of  $374.53  cents,  and  by  the  said  Wells  assigned  to 
the  plaintiff.  The  action  was  commenced  tenth  of  January,  1884, — the  plain- 
tiff alleging  in  his  complaint  the  contracting  of  the  account;  the  considera- 
tion ;  that  it  was  duly  assigned  to  him ;  that  during  the  fall  of  1881  the  defend- 
ant, appellant,  in  a  written  note  to  E.  H.  Wells,  agent  of  M.  A.  Wells,  the 
then  owner  and  holder  of  the  account,  acknowledged  and  promised  to  pay  it. 
The  appellant  denied  in  his  answer  each  and  every  allegation  in  the  com- 
plaint, and  for  a  further  defense  he  said:  '^The  account  was  barred  by  the 
statute  of  limitations.**  The  case  resulted  in  a  verdict  for  the  plaintiff  for 
$374.50. 

The  defendant's  appeal  is  based  upon  the  following  exceptions:  '*(!)  His 
honor  erred  in  charging  the  jury  that  Mr.  E.  M.  Wells,  the  agent  oi  M.  A. 
Wells,  'had  testified  that  the  items  of  tlie  account  are  true,'  when  the  fact 
was  that  it  was  in  evidence  that  two  of  the  boolijs  were  burnt,  or  could  not  be 
found,  four  or  five  of  them  were  found,  and  statement  only  in  one  book  was 
referred  to  as  being  correct.  (2)  His  honor  erred  in  charging  the  jury  that 
the  same  witness  testified  that  *  some  time  in  1881, 1  think,  he  had  a  conver- 
sation with  the  defendant,  Larrey,  in  the  back  room  of  his  store,  and  went 
over  the  account  item  by  item,  and  acknowledged  that  the  account  was  cor- 
rect.' (3)  His  honor  erred  in  charging  that  the  assignment  to  the  plaintiff 
was  not  denied  by  i^e  defendant,  when  the  answer  does  expressly  deny  it. 
(4)  The  account  was  not  proved  as  required  by  the  rules  of  evidence.  (5) 
His  honor  erred  in  holding  that  the  bar  of  the  statute  of  limitations  was  noc 
weU  pleaded,  and  in  instructing  the  jury 4o  distegafd  it.  (6)  The  verdict  was 
-contrary  to  and  without  evidence  to  sustain  it. " 

Exertions  1,  2,  and  8»  we  suppose,  were  intended  to  raise  the  question 
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that  his  honor  charged  upon  the  facts,  contrary  to  the  provisions  of  the  con- 
stitution  on  that  subject.  This  constitutional  inhibition  does  not  prevent  the- 
trial  judge  from  stating  to  the  jury  what  the  witnesses  testified  to.  On  the 
contrary,  it  may  be  very  proper  in  many  cases  for  him  to  read  the  testimony 
in  full  to  the  jury,  and  to  so  arrange  it  as  that  its  application  may  be  seen. 
All  this,  however,  is  left  very  much  to  his  discretion.  What  he  Is  forbidden 
to  do  is  that  his  opinion  as  to  the  force  and  effect  of  the  testimony  must  not 
go  the  jury.  There  must  be  no  intimation  from  him,  either  accidental  or  in- 
tentional, as  to  what  disputed  facts  have  been  proved. 

Now,  it  seems  to  us  that  exceptions  1  and  2  show  on  their  face  that  his 
honor  below  did  not  violate  this  rule.  He  simply  stated  that  Mr.  £.  M.  Wells 
had  testified  in  a  certain  way,  to- wit :  *'  That  he  had  testified  that  the  items  of 
the  account  were  true;"  ''that  some  time  in  1881  he  had  had  a  conversation 
with  the  defendant,  Larrey,  in  the  back  room  of  his  store,  and  went  over  the 
account  item  by  item,  and  he  acknowledged  the  account  was  correct."  This 
was  not  giving  to  the  jury  any  opinion  of  his  own  as  to  these  facts.  It  was 
only  stating  what  the  witness  hald  said.  It  may  be  that  this  statement  was 
not  in  the  precise  language  of  the  witness,  but  yet  it  was  substantially  what 
he  had  sworn.  The  difference  between  the  "counting-room"  of  the  witness, 
where  he  said  the  conversation  took  pJace,  and  the  "back  room  of  the  store," 
mentioned  by  the  judge,  was  immaterial.  The  important  matter  was  the  con-^ 
versation. 

As  to  the  third  exception,  we  suppose  his  honor  meant  that  there  was  no 
denial  of  the  assignment  in  defendant's  evidence, — ^no  testimony  directed  to 
that  point.    Of  course  the  answer  could  not  be  regarded  as  testimony. 

The  fourth  exception  complains  that  the  account  was  not  proved  according 
to  the  rules  of  evidence.  This  is  a  very  general  exception,  no  special  rule  be- 
ing pointed  out  which  was  violated  or  disregarded.  It  is  true,  as  stated  ia 
the  argument  of  counsel,  an  account  may  be,  and  must  be,  in  the  absence  of 
other  legal  testimony,  proved  by  the  introduction  of  the  original  entries ;  but 
still  it  may  be  proved  by  a  witness  who  was  present,  and  saw  the  account 
contracted,  or  by  the  admissions  of  the  party  charged.  We  think  in  this  case 
that  there  were  admissions  of  the  defendant  sufiicient  to  go  to  the  jury,  and, 
the  verdict  having  been  rendered  in  favor  of  the  plaintiff  on  a  question  of  fact 
like  this,  it  cannot  be  disturbed  by  this  court,  upon  a  general  exception  like 
the  one  under  consideration. 

The  fifth  exception  questions  the  ruling  of  the  judge  on  the  subject  of  ttie 
plea  of  the  statute  of  limitations.  The  defendant,  at  the  conclusion  of  his 
answer,  stated  that,  "for  a  further  defense,  the  account  is  barred  by  the  stat- 
ute of  limitations."  The  judge  held  this  to  be  an  insufiScient  mode  of  inter- 
posing the  bar  of  this  statute,  and  we  think,  according  to  strict  law,  he  was 
correct.  The  pleadings  should  contain  the  facts  upon  which  the  issue  be- 
tween the  parties  is  made  up,  alleged  on  the  one  side  and  denied  on  the  other, 
and  not  simply  conclusions  of  law;  and,  where  the  defense  rests  upon  facts 
as  matter  of  avoidance,  they  should  be  averred.  The  facts  upon  which  the 
statute  of  limitations  may  be  interposed  as  a  defense  is  that  the  promise  was 
not  made  within  six  years.  Here  this  fact  was  not  alleged,  but  the  defend- 
ant simply  claimed  the  benefit  of  the  statute,  without  stating  any  ground  upon. 
which  to  base  his  claim.  This  was  a  defect  in  substance,  rather  than  in  form. 
It  was  pleading  a  conclusion  of  law  instead  of  averring  facts,  upon  which  an 
issue  might  be  raised,  to  be  submitted  to  the  jury. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  oiicuit  court  be 
affirmed. 

MolYEB  and  MoQowAN,  JJ.|  concur. 
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Monday  9.  Elmore  and  another. 
(Supreme  Qmrt  of  South  Carolina,    July  8,  1887.) 

1.  Lajtdlosd  and  Tjctavt— Aoricultubal  Lxezv — ^Wabrant  of  Seizubb— Affidavit. 

Under  the  South  Carolina  Act  of  1885,  pp.  429,  480,  which  provides  that  a  war- 
rant of  seizure  under  an  agricultural  lien  may  be  vacated  for  any  of  the  causes  which 
would  be  sufficient  to  vacate  a  warrant  of  attachment  under  the  Code,  the  requirement 
of  the  Code  that  the  affidavit  should  state  that  a  cause  of  action  exists  against  the 
defendant,  specifying  the  amount  of  the  claim,  is  satisfied  when  the  affidavit  for  the 
warrant  of  seizure  states  the  renting  of  the  land,  the  giving  of  a  note  for  the  rent, 
its  amount,  that  said  note  is  justly  due  the  plaintiff,  and  that  the  defendant  has  re- 
fused payment,  even  though  there  be  no  averment  in  terms,  that  a  cause  of  action 
exists. 

2.  Same. 

And  the  requirement  of  the  Code  that  the  affidavit  should  aver  that  the  defend- 
ant has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dis|)ose  of,  or  secrete 
any  part  of  his  property,  with  intent  to  defraud  his  creditors,  is  satisfied  by  an  aver- 
ment that  the  oefendaDt  had  sold  a  portion  of  his  crop,  and  had  refused  to  pay  the 
rent  due,  with  intent  to  defeat  the  lien  ;  such  averment  being  equivalent  to  saying 
tliat  the  intent  of  the  defendant  was  to  defraud  a  creditor. 

3.  SaMB— JOIKT  LbSSOBS— TiTLB  TO   FeB. 

Plaintiff  and  his  wife  rented  certain  agricultural  land  to  defendants  under  an  agree- 
ment, which  defendants  signed.  After  his  wife's  death,  plaintiff  sued  defendants  for 
rent  due,  and  obtained  a  warrant  of  seizure  under  his  agricultural  lien.    Held,  that 

glaintiff  had  a  right  to  collect  the  rent,  and  the  warrant  of  attachment  would  not 
e  held  to  have  been  improvidently  issued  upon  eyidence  merely  showing  that 
plaintiff's  wife  had  owned  the  fee,  and  was  dead. 

Appeal  from  circuit  court,  Laurens  county. 
Bail  &  Watts,  for  appellants. 

Simpson,  C.  J.  The  plaintiff,  respondent,  and  his  wife,  Amanda,  since  de- 
ceased, in  November,  1885,  rented  to  the  defendants,  appellants,  a  certain 
tract  of  land  situate  in  Laurens  county,  for  the  year  1886,  for  $60,  payable  on 
or  before  the  first  day  of  November,  1886;  the  contract  being  evidenced  by  a 
written  instrument,  under  seal,  signed  by  the  said  appellants,  in  which  it  was 
stated  that  the  said  Amanda  and  the  said  James  A.  Monday  had  agreed  to 
rent  said  premises,  *  *  *  and  that  the  defendants  agreed  to  pay  for  the 
same  the  sum  of  860,  by  the  first  day  of  November,  1886,  the  defendants  fur- 
ther agreeing  therein  that  the  crop  made  on  the  place  should  be  bound  for  the 
rent  specified.  *  *  *  This  paper  was  properly  indexed  in  the  oflSce  of 
B.  M.  C,  Laurens  county,  November  23,  1885,  and  a  copy  will  be  found  in 
the  case.  On  the  second  of  November,  1886,  the  respondent  made  an  aflSda- 
vit  before  Trial  Justice  D.  W,  Andekson,  for  said  county,  in  substance  stat- 
ing the  contract  of  rent;  that  the  $60  was  due  him;  that  the  defendants  had 
refused  payment,  and  were  actually  disposing  of  the  crop  subject  to  the  lien, 
to  defeat  the  same:  upon  which  he  prayed  a  warrant  to  seize  said  crop.  At 
that  time  his  wife,  Amanda,  was  dead.  The  trial  justice  issued  the  warrant, 
and  two  bales  of  cotton  were  seized. 

The  defendants,  through  their  counsel,  after  notice,  moved  the  trial  justice 
to  dissolve  the  attachment  as  impi-ovidently  and  illegally  issued.  This  mo- 
tion was  refused  by  the  trial  justice,  and  the, attachment  sustained.  Where- 
upon an  appeal  was  taken  to  the  court  of  common  pleas  on  the  grounds  fol- 
lowing, to- wit:  (1)  That  the  attachment  was  improvidently  and  illegally  is- 
sued, sufiJclent  facts  not  being  set  out  in  the  afiidavit;  (2)  that  it  does  not 
appear  from  the  affidavit  that  the  plaintiff  had  a  right  of  action ;  and  (3)  that 
the  evidence  showed  the  plaintiff  had  no  right  of  action. 

The  circuit  judge  dismissed  this  appeal  with  costs ;  and  the  case  is  now  be- 
fore this  court,  upon  exceptions,  as  follows:  (1)  That  the  affidavit  on  which 
v.3s.E.no.2 — 6  r"r\i^n]o 
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the  attachment  was  issued  was  insufficient;  (2)  that  his  honor  did  not  sustain 
the  appeal  on  the  grounds  tliat  the  attachment  was  improvidently  and  ille- 
gally issued,  the  facts  stated  not  being  sufficient;  (3)  because  it  did  not  appear 
jfrom  the  affidavit  that  the  plaintiff  had  a  cause  or  action. 

The  act  of  1885,  pp.  429,  430,  provides  that  a  warrant  of  seizure  under  ag- 
ricultural liens,  issued  by  the  clerk  of  the  court  or  a  trial  justice,  may  be  dis- 
solved or  vacated  for  any  of  the  causes  which  would  be  sufficient  to  vacate  a 
warrant  of  attachment  issued  under  the  Ckxle.  An  attachment  issued  under 
the  Code  may  be  dissolved  for  one  of  two  causes, — First,  because  the  attach- 
ment has  been  irregularly  issued;  and,  second,  because  it  has  been  improvi- 
dently  issued. 

The  difference  between  these  causes  is  this.  An  attachment  is  irregularly 
issued  when  it  appears  upon  the  face  of  the  proceedings  that  there  is  no  grou'nd 
for  the  attachment;  in  other  words,  where  the  affidavit  fails  to  contain  the 
conditions  upon  which  the  law  authorizes  such  a  proceeding,  to-wit,  that  a 
cause  of  action  exists,  that  a  certain  sum  is  due,  and  that  the  defendant  has 
assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete, 
any  of  his  property,  with  intent  to  defraud  his  creditors.  It  is  improvidently 
issued  when  the  conditions  necessary  are  stated,  but  they  are  untrue,  which 
fact  being  shown  by  the  defendant,  the  attachment  may  be  dissolved.  Ivy 
V.  Caston,  21  S.  C.  588. 

From  the  language  of  the  exceptions  here,  we  suppose  that  the  warrant  of 
seizure  issued  in  this  case  is  assailed  upon  both  of  the  grounds  mentioned. 
The  first  exception  raises  the  question  whether  the  facts  stated  in  the  affidavit 
were  sufficient;  the  third  and  last  whether  a  cause  of  action  is  stated  therein. 
These  two  exceptions  are  based  upon  irregularity,  to-wit,  that  the  necessary 
facts  do  not  appear  upon  the  face  of  the  proceedings;  the  first  alleging  irreg- 
ularity generally,  and  the  second  specifically,  to-wit,  the  absence  of  one  of 
the  necessary  conditions,  the  existence  of  a  cause  of  action.  The  second  ex- 
ception is  founded  upon  an  averment  that  the  attachment  was  ''improvidently 
and  illegally''  issued.  We  suppose  this  exception  was  intended  to  raise  the 
question  that  the  facts  stated  were  untrue,  because  it  is  only  m  such  case  that 
an  attachment  can  be  said  to  have  been  improvidently  issued,  although  ap- 
pended to  this  exception  is  the  statement,  "The  facts  stated  not  being  suffi- 
cient," the  exception,  as  a  whole,  reading  thus:  ''That  his  honor  did  not  sus- 
tain the  appeal,  on  the  grounds  that  the  attachment  was  improvidently  and 
illegally  issued,  the  facts  stated  not  being  sufficient."  If  the  last  clause  was 
intended  to  qualify  the  foregoing  part  of  the  exception,  then  this  exception 
does  no  more  than  raise  the  ques.tion  of  the  other  two,  to-wit,  of  irregularity 
appearing  on  the  face  of  the  proceedings,  and  it  would  be  disposed  of  in  the 
discussion  of  the  other  two.  But  if  full  significance  is  to  be  given  to  the 
words  "improvidently  and  illegally,"  which  are  the  words  used  in  the  act  of 
1885,  p.  429,  supra,  then  it  will  be  necessary  to  inquire  whether  the  defendants 
submitted  sufficient  evidence  of  the  untruthfulness  of  the  facts  stated  in  the 
affidavit.  The  first  question,  however,  is,  was  the  proceeding  defective  for 
irregularity?  Does  it  appear  that  the  affidavit  was  deficient,  either  generally 
or  specifically? 

All  that  the  Ckxle  requires  to  be  stated  for  the  issuance  of  an  attachment, 
60  as  to  avoid  successfully  an  assault  for  irregularity,  is  that  a  cause  of  action 
exists  as  against  the  defendant,  specifying  the  amount  of  the  claim,  *  «  * 
and  that  the  defendant  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  any  of  his  property,  with  intent  to  defraud  his 
creditors.    Ckxle,  249;  Ivy  v.  Caston,  supra. 

The  affidavit,  it  is  true,  does  not  state,  in  terms,  that  a  cause  of  action  ex- 
isted; but  it  does  state  facts  from  which,  as  a  legal  conclusion,  it  must  be  in- 
ferred that  sqch  cause  did  exist.  It  states  the  renting  of  the  land;  the  giving 
of  the  note;  its  amount;  that  said  note  was  Just  and  due  the  plaintiff;  and 
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that  the  defendants  had  positively  refused  payment.  If  these  statements  were 
true,  it  cannot  be  said  that  the  proceeding  was  defective  for  "irregularity," 
on  account  of  failure  of  the  necessary  statement  as  to  these  matters.  We  do 
not  know  that  it  was  necessary  for  it  to  appear  in  the  affidavit  that  the  plaintiff 
was  the  surviving  payee,  and  for  that  reason  was  entitled  to  collect  the  rent. 
The  statement  that  the  note  was  due  to  him  was  an  allegation  of  a  cause  of 
action  to  him,  and  it  opened  the  door  to  testimony  on  that  subject  at  the  trial, 
in  case  this  right  was  denied. 

The  most  serious  question  is  whether  the  affidavit  was  sufficient,  as  to  the 
purpose  of  the  defendants  in  disposing  of  the  property.  The  Code  says  that 
an  attachment  may  Issue  whenever  it  shall  appear  by  affidavit  that,  *  *  * 
and  that  the  defendant  is  disposing  of  his  property  *****  with  intent 
to  defraud  his  creditors."  This  precise  language  is  not  used  in  the  affidavit; 
but  IS  not  that  the  charge  substantially?  The  affidavit  is  not  based  upon 
hearsay,  information,  or  belief;  but  it  is  a  positive  oath  that  the  rent  note  was 
due,  that  the  def  endanti  were  actually  disposing  of  their  property,  that  they 
luid  refused  payment,  and  that  the  object  of  the  disposition  was  to  defeat  the 
lien.  It  appears  to  us  that  this  was  equivalent  to  saying  that  the  intent  of 
the  defendants  was  to  defraud  a  creditor. 

The  cases  in  our  reports  upon  this  subject  are  Smith  v.  WalTcer,  6  S.  0. 
169;  Brown  v.  Morris,  10  S.  C.  469;  Claussen  v.  Ftdtz,  18  S.  C.  478;  Ivp  v. 
Caston,  21  S.  G.  588;  and  a  recent  case,  Mixson  v.  ffolley,  2  S.  £.  Bep.  385. 
In  the  first  four  cases  above,  the  sufficiency  of  the  affidavit,  and  what  is  re- 
<iuired  in  such  cases,  were  discussed;  the  court  holding  that  the  facts  stated 
must  not  be  stated  simply  upon  information  and  belief,  but  that  there  must 
be  a  positive  averment  of  the  facts,  and  of  the  sources  from  which  the  infor- 
mation is  derived,  if  the  statement  is  made  on  information;  and  that  there 
must  be  facts  stated  bearing  upon  both  the  conditions  of  the  disposition  of 
the  property,  and  the  intent  thereof.  And,  in  the  last  case  above,  the  affida- 
vit was  very  similar  to  the  affidavit  here,  where  it  was  stated  that  Mixon  had 
sold  a  portion  of  his  property,  and  had  refused  to  pay  the  note  with  intent  to 
xlefeat  the  lien.  The  court  held  that  it  was  sufficient,  saying:  '*The  fact  that 
Mixon,  having  already  sold  a  portion  of  the  crop,  over  which  Willis  &  Co.  had 
B  lien,  and  having  refused  to  pay  the  proceeds,  or  any  other  proceeds  upon 
their  claim,  was  sufficient  to  satisfy  the  clerk  of  the  intent  of  Mixon,  and  no 
higher  evidence  could  have  been  furnished  that  Mixon  intended  to  defeat  the 
lien."  The  affidavit  in  that  case  was  *'that  Mixon  had  sold  a  portion  of  his 
crop;  had  refused  to  pay  said  sum  of  $100,  with  intent  to  defeat  the  lien." 
This  was  held  sufficient,  and  so  we  hold  here,  under  these  authorities. 

It  must  be  remembered  that  this  was  a  proceeding  upon  an  agricultural 
lien,  and,  while  this  lien  law  does  provide  that  the  affidavit  for  a  warrant  of 
seizure  in  such  cases  should  ''conform  as  nearly  as  may  be"  to  the  practice  in 
ordinary  attachments,  yet  there  is  this  material  distinction  between  the  two. 
In  attachment  cases,  there  is  no  lien  on  the  property  attached,  which  it  is  in- 
tended to  enforce,  and  consequently  the  mere  disposition  of  the  property  might 
not  in  itself,  perhaps,  be  a  sufficient  statement  showing  the  intent  to  defraud. 
But  in  agricultural  contracts  there  is  a  lien,  and  a  statement  that  the  debtor 
is  disposing  of  the  property  to  defeat  this  lien  contains  facts  bearing  directly 
on  the  intent 

We  find  no  evidence  in  the  case  directed  to  the  point  of  an  improvident  is- 
suance of  the  warrant.  The  only  testimony  was  from  the  defendant  Laura 
C  Elmore,  that  Amanda  Monday  had  died  some  time  in  September,  1886, 
and  that  she  owned  the  land  in  fee.  The  note,  however,  was  given  to 
Amanda  and  the  plaintiff,  and  it  makes  no  difference  who  owned  the  land. 
The  defendants  were  never  deprived  of  the  use  of  it,  and  the  proof  that 
Amanda  had  ^ed  only  showed  that  the  plaintiff  was  the  survivor,  and  there- 
fore had  the  right  to  collect. 
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It  i3  the  judgment  of  this  court  that  the  Judgment  of  the  circuit  court  be 
affirmed. 

MolYEB  and  MoGowan,  JJ.»  concur. 


Dabgan  V,  West  and  others. 
(Supreme  Court  of  South  Oarolina,    July  9, 1887.) 

1.  Appeal — Objeotion  not  Taken  Bslow. 

Where  it  nowhere  appears  from  the  record  that  any  objection  was  made  in  the 
court  of  common  pleas  to  the  sufficiency  of  the  statement  of  the  grounds  of  appeal 
from  the  judgment  of  a  trial  justice,  the  supreme  court  of  South  Carolina  cannot 
entertain  an  appeal  based  upon  the  insufficiency  of  such  statement. 

2.  Sam K— From  Tbial  Justice— Statement  of  Geounds— Sufpiciency. 

On  an  appeal  from  a  trial  justice  to  the  court  of  common  pleas  in  South  Carolina, 
a  statement  of  the  grounds  of  appeal,  as  follows :  "  On  the  ground  of  the  manifest 
injustice  done  this  defendant,  and  those  sec  out  in  writing,  made  on  the  motion  for 
a  new  trial  before  the  trial  justice,  and  the  affidavits  there  used  in  behalf  of  said 
motion,  and  all  the  evidence  and  records  in  the  case," — is  sufficient,  in  the  absence 
of  a  rule  of  court  against  such  form  of  statement. 

Appeal  from  circuit  court,  Greenville  county. 

Adam  C   Welbron,  for  appellant.     W.  D,  Mayfleldt  for  respondents. 

MoIvER,  J.  This  case  was  originally  commenced  in  a  trial  justice's  court, 
where  judgment  was  rendered  in  favor  of  the  plaintiff  against  the  defendant 
Williams  alone,  who  appealed  to  the  court  of  common  pleas  "on  the  ground 
of  the  manifest  injustice  done  this  defendant,  and  those  set  out  in  writing, 
made  on  the  motion  for  a  new  trial  before  the  trial  justice,  and  the  affidavits 
there  used  in  behalf  of  said  motion,  and  all  the  evidence  and  records  in  the 
case.''  That  appeal  was  heard  by  Judge  Kbrshaw,  and  he  granted  an  order 
sustaining  the  appeal,  and  remanding  the  case  to  the  trial  justice  for  a  new 
trial.  The  present  appeal  is  from  the  order  of  Judge  Kershaw,  and  is  based 
upon  the  following  ground:  "Because  the  court  erred  in  refusing  to  dismiss 
the  appeal  from,  and  affirm  the  judgment  of,  the  trial  justice,  on  the  ground 
that  the  notice  of  appeal  failed  to  state  the  grounds  upon  which  the  appeal 
was  founded." 

It  seems  to  us  that  the  insuperable  obstacle  in  the  way  of  the  present  ap- 
pellant is  the  fact  that  it  nowhere  appears  in  the  record  that  any  objection  was 
made  to  the  sutflciency  of  the  statement  of  the  grounds  of  appeal  from  the 
judgment  of  the  trial  justice,  or  to  the  absence  of  any  statement  of  such 
grounds,  when  the  appeal  was  heard  in  the  court  of  common  pleas.  It  does 
not  appear  that  Judge  Kershaw  either  made,  or  was  called  on  to  make,  any 
ruling  as  to  the  sufficiency  of  such  grounds  of  appeal.  On  the  contrary,  we 
would  infer  from  the  very  meager  statements  in  the  record  that  the  appeal  was 
heard  upon  the  merits,  and  that  no  motion  to  dismiss  the  appeal  upon  the 
ground  of  the  absence  or  insufficiency  of  the  statement  of  the  grounds  of  ap- 
peal was  submitted.  At  all  events,  in  the  absence  of  any  showing  that  some 
ruling  was  made,  or  refused  upon  request,  by  the  circuit  court,  upon  the 
point  now  raised,  it  is  quite  clear  that  there  is  nothing  before  us  properly  for 
review.  In  cases  of  this  kind  our  jurisdiction  is  limited  to  a  correction  of 
errors  of  law  committed  by  the  circuit  court,  and  until  it  appears  that  some 
ruling  on  the  point  presented  has  been  made  by  the  circuit  court,  or  refused 
upon  request,  we  of  course  are  unable  to  determine  whether  any  error  was 
committed.  This  principle  has  been  so  repeatedly  announced  that  it  is  not 
necessary  to  say  more.  Railroad  Comers  v.  Railroad  Co,<,  22  S.  C.  220;  Z>ti- 
lany  v.  Elford,  Id.  30i;  iitaU  y,  Haines,  23  S.  C.  170;  and  Hyrr^  v.  Erwin^ 
Id.  226. 
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But,  as  we  are  always  averse  to  deciding  a  case  upon  what  would  even  seem 
to  be  a  technical  point,  we  will,  ex  gratia,  consider  the  question  presented  by 
the  appeal.  Assuming,  then,  that  a  motion  to  dismiss  the  appeal  from  the  trial 
justice,  upon  the  absence  or  insufficiency  of  the  statement  of  the  grounds  of 
appeal,  had  been  made  and  refused,  or  that  the  question  was  otherwise  prop- 
erly made  and  decided  against  the  view  of  the  present  appellant,  we  do  not  see 
that  there  was  any  error  in  such  decision.  It  is  true  that,  under  section  359, 
Code,  the  appellant  in  the  judgment  rendered  by  the  trial  justice  is  required, 
within  a  prescribed  time,  to  serve  his  notice  of  appeal,  "stating  the  grounds 
upon  which  the  appeal  is  founded;"  but  we  do  not  find  that  the  manner  in 
which  such  statement  shall  be  made  is  anywhere  prescribed,  either  by  statute 
or  rule  of  court,  in  that  tribunal.  And  when  we  remember  that  one  of  the 
prime  objects  of  the  Code  was  to  dispense  with  mere  form  whenever  practica- 
ble, especially  in  the  inferior  courts,  as  to  which  it  is  specially  directed  (Code, 
§  368)  that,  "  upon  hearing  the  appeal,  the  appellate  court  shall  give  j  udgiuent 
!iccording  to  the  justice  of  the  case,  without  regard  to  technical  errora  and  de- 
fects which  do  not  afPect  the  merits, "  we  would  not  lend  a  ready  ear  to  an  ob- 
jection based  upon  a  mere  matter  of  form.  In  this  case,  such  is  really  the 
character  of  the  objection  to  the  grounds  of  appeal  from  the  judgment  of  the 
trial  justice;  for  it  will  be  observed  that  the  ground  stated  is  not  merely  "the 
manifest  injustice"  done  the  defendant,  but  also  "those  set  out  in  writing, 
made  on  the  motion  for  a  new  trial  before  the  trial  justice."  This  was  the 
same  thing  as  if  the  grounds  of  the  motion  for  a  new  trial  had  been  incorpo- 
rated in  the  grounds  of  appeal.  What  the  grounds  of  the  motion  for  a  new 
trial  were  the  "case"  as  prepared  for  argument  here  does  not  show;  and  we 
certainly  cannot  assume,  in  the  absence  of  any  showing  to  that  effect,  which 
it  is  incumbent  on  the  appellant  to  make,  that  the  statement  therein  was  in- 
sufficient. But  we  must  assume  that  the  grounds  of  the  motion  for  a  new 
trial,  which  were  referred  to  in  the  grounds  of  appeal  to  the  circuit  court,  and 
adopted  as  a  part  thereof,  were  before  Judge  Kershaw;  because  by  sections 
358  and  362  it  is  made  the  duty  of  the  trial  justice  to  make  a  return  to  the  cir- 
cuit court  of  "the  testimony,  proceedings,  and  judgment,"  which,  of  course, 
would  include  the  grounds  of  the  motion  for  a  new  trial;  and  section  867  pro- 
vides that  the  app^  shall  be  heard  upon  these  papers,  and,  in  the  absence  of 
any  evidence  to  the  contrary,  we  must  presume  that  the  trial  justice  performed 
this  duty.  The  fact  that  the  grounds  of  the  motion  for  a  new  trial  were  not 
actually  incorporated  into  the  grounds  of  appeal,  but  simply  referred  to  and 
adopted  as  a  part  of  the  grounds  of  appeal,  can  make  no  difference, — certainly 
not  in  appeals  from  the  judgment  of  a  trial  justice;  for,  even  in  appeals  to 
this  court,  such  a  practice  prevailed  and  was  recognized  until  it  was  for- 
bidden by  a  recent  rule  of  this  court.  But  there  is  no  such  rule  applicable  to 
appeals  from  a  trial  justice. 

The  judgment  of  this  court  is  that  the  order  appealed  from  be  affirmed. 

Simpson,  C.  J.,  and  McGowak,  J.,  concur. 


Brown  c.  Bbown. 

{SuprejM  Court  of  South  OarcHma,    July  9,  1887.) 

Jtoomext  by  Default— Opening — Payment  of  Costs. 

Where  plaintiff  obtained  judgment  by  default,  and  at  a  subsequent  terra  the  de- 
fendant was  allowed  to  answer  upon  payment  of  the  actual  costs  of  the  plaintiff,  in- 
curred "in  comnig  to  court  to  ^rove  his  case,"  "the  same  to  be  assessed  by  the 
clerk/*  and  the  defendant  filed  his  answer,  although  the  clerk  had  made  no  assess- 
ment^ the  court,  at  a  subsequent  term,  should  not  order  the  cause  to  stand  for  trial 
without  a  compliance  with  the  order  as  to  costs,  but  ought  to  allow  plaintiff  to  esttrf)- 
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lish  his  actual  costs  before  the  next  terra  of  court,  and,  upon  payment  or  n]>on  the 

Slaintiffs  failing  to  establish  the  same,  the  case  should  be  set  down  for  trial,  the 
efeudant's  answer  being  allowed  to  come  in  upon  payment,  or  upon  the  failure  of 
plaintiff. 

Appeal  from  circuit  court,  Barnwell  county;  Hon.  Cothran,  Judge. 
James  E.  Davis,  for  appellant.    Skinner  A  Williams,  for  respondent. 

Simpson,  0.  J.  The  plaintiff,  appellant,  in  1885,  obtained  a  verdict  against 
the  defendant  by  default,  in  an  action  to  recover  the  value  of  a  horse  and 
^^SSy*  Afterwards,  at  the  IN'ovember  term  of  the  court,  in  1885,  the  defend- 
ant, respondent,  on  motion,  set  aside  said  verdict,  and  was  allowed  to  answer, 
upon  the  payment  of  the  actual  costs  of  the  plaintiff  incurred  "in  com- 
ing to  court  to  prove  her  case;"  "the  same  to  be  assessed  by  the  clerk,  and 
that  the  case  be  docketed  on  the  issue  docket,  ana  stand  for  trial."  The  de- 
fendant answered  with  a  general  denial,  without,  however,  having  paid  the 
costs  above;  and  upon  this  ground  the  answer  was  immediately  returned^ 
plaintiff  claiming  that  defendant  had  not  complied  with  the  order  of  Judge 
Presslet  as  to  said  costs. 

At  the  April  term  of  the  court,  1886,  the  case  was  found  upon  Calendar  1; 
and  the  facts  above  being  presented,  with  the  statement  that  there  had  been 
no  adjustment  of  the  costs  by  the  clerk,  or,  if  so,  that  the  defendant  had  re- 
ceived no  notice  thereof,  nor  of  any  intention  to  have  the  same  assessed,  his 
honor.  Judge  Gothran,  ordered  the  case  to  stand  for  trial,  notwithstanding^ 
the  costs  had  not  been  paid. 

The  sixty-third  rule  of  the  circuit  court  allows  a  party,  where  a  motion  of 
his  has  been  granted  generally  upon  the  payment  of  costs,  20  days  within 
which  to  comply;  but  where  the  costs  are  to  be  adjusted,  he  is  then  allowed 
15  days  only  after  said  adjustment.  Here,  if  the  order  of  Judge  Pressley  is 
to  be  regarded  as  a  general  order  taking  effect  from  its  date,  then  the  20  days  had 
elapsed  without  the  costs  being  paid,  and  the  defendant,  in  that  view  of  the 
case,  would  have  had  no  right  to  put  in  his  answer,  under  Judge  Pressley's 
order.  But  the  costs  required  to  be  paid  were  not  the  costs  specified  in  the 
fee-bill,  and  of  which  the  defendant  would  have  been  bound  to  take  notice. 
On  the  contrary,  they  were  special  costs,  to-wit,  as  styled  in  the  order,  "  Actual 
costs  of  the  plaintiff  in  attending  court  to  prove  her  claim, "  and  which  the 
judge  ordered  should  be  assessed  by  the  clerk,  and  which,  if  they  had  been 
assessed,  the  defendant,  under  the  sixty-third  rule,  supra,  would  have  had  15 
days  from  the  date  of  the  assessment  to  pay.  The  clerk,  however,  made  no  as- 
sessment, and  the  defendant  filed  his  answer.  We  do  not  think  that  the  case 
should  have  been  tried  without  the  payment  of  the  costs  ordered  to  be  paid.  Nor 
do  we  think  that  the  defendant  should  lose  his  right  to  defend,  under  the  circum- 
stances. He  had  no  means  of  knowing  the  amount  of  the  costs,  before  as- 
sessment by  the  clerk.  This  assessment  depended  upon  the  plaintiff  appearing 
before  the  clerk,  and  giving  the  necessary  information  to  him,  inasmuch,  as. 
the  costs  ordered  to  be  paid  were  the  actual  expenses  incurred  by  her,  of  whicH 
she  alone  had  knowledge. 

We  do  not  see  how  tlie  defendant  could  have  compelled  her  to  appear  and 
furnish  this  information.  We  think,  under  all  the  circumstances,  it  was  er- 
roneous to  order  the  case  to  stand  for  trial  without  a  compliance  with  the  or- 
der of  Judge  Pressley,  and  that,  therefore,  the  order  of  Judge  Cothran 
should  be  vacated,  with  leave  on  the  part  of  the  plaintiff  to  establish  her  act- 
ual costs  before  the  next  term  of  the  circuit  court  for  Barnwell  county,  as. 
specified  in  said  previous  order;  and  upon  its  payment  by  the  defendant,  or 
upon  the  plaintiff  failing  to  establish  the  same  as  suggested,  that  the  case  be 
set  down  for  trial,  the  defendant's  answer  being  allowed  to  come  in  upon  said 
|)ayment,  or  said  failure  of  plaintiff. 
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It  is  the  jadgment  of  this  court  that  the  order  of  the  circuit  court  be  reversed, 
and  the  case  be  remanded  under  this  opinion  above. 

MqIyisb  and  McGowan,  JJ.,  concur. 


Wabdlaw  and  another  v,  Rayford  and  another. 
{Supreme  Court  of  South  Cdrolina,    July  13,  1887.) 

1.  EsTOPPIIr^DBCLABATIOirB— PbIVITY— ASBIONMENT  OF  MOBTGAGE. 

PlaintifflD  crjectmeDt  claioied  title  under  a  mortgage  foreclosure.  The  defendant 
was  the  mortgagor's  grantor.  The  consideration  or  the  mortgage  was  in  part  a 
prior  mortgage  and  debt  to  other  parties,  which  were  assigned  to  the  subsequent 
mortgagee.  Held,  that  by  such  purchase  the  subseauent  mortgagee  succeeded  to 
aU  the  rights  of  the  prior  mortgagees,  and  was  in  direct  privity  with  them;  and 
evidence  of  declarations  of  the  defendant  to  the  prior  mor^agees,  at  the  time  that 
mortgage  was  made,  to  the  effect  that  he  had  sold  the  land  to  the  mortgagor,  and 
that  It  was  hen,  as  well  as  evidence  of  similar  declarations  to  the  subsequent  mort- 
gagee before  his  mortgage  was  made,  are  admissible,  and  will  operate  as  an  estoppel 
upon  defendant  from  setting  up  a  claim  to  the  land  in  opposition  thereto.^ 

2.  EviDSNGB — Dbclabations — Loot  Ikstrumbnt. 

On  the  trial  the  court  admitted  the  evidence  of  declarations  by  the  mortgagor's 
husband  to  the  effect  that  the  deed  from  defendant  to  mortgagor  had  been  lost. 
Beld  not  such  error  as  to  justify  a  new  trial,  where  the  evidence  on  all  hands  showed 
that  the  papers  in  question  had  been  bumt.> 
B.  Tbiai/^Rbcbption  or  Etidxncb— Dbclabationb. 

Where  testimony  of  a  witness  as  to  declarations  of  a  certain  character  has  been 
ruled  upon  as  admissible,  the  fact  that  the  witness  in  testifying  proceeds  to  give 
other  declarations  which  are  incompetent,  and  upon  which  the  court  has  not  ruled, 
will^not,  in  the  absence  of  a  motion  to  strike  out,  constitute  ground  for  new  trial, 
if  the  tact  which  such  incompetent  declarations  tend  to  establish  is  abundantly 
shown  by  other  clearly  competent  testimony. 

Appeal  from  common  pleas,  Abbeville  county;  Hon.  J.  H.  Hudson,  Judge. 
Perrin  <fe  Cothran,  for  appellants;  Parker  d  McGotoan,  for  respondents. 

McIvER,  J.  This  action  was  brought  by  the  plaintiffs  to  recover  possession 
of  certain  real  estate,  of  which  the  defendant  Bayford  was  in  possession, 
dalming  to  be  the  tenant  of  his  co-defendant,  James  McGelvey.  The  answer 
admits  the  partnership  of  plaintiffs,  and  the  allegation  that  Bayford  was  in 
possession,  claiming  to  be  the  tenant  of  McCelvey,  and  denies  the  other  alle- 
gations of  the  complaint.  The  claim  of  the  plaintiffs  is  that  the  land  in  ques- 
tion was  sold  under  proceedings  to  foreclose  a  mortgage,  dated  sixth  March, 
1882,  executed  by  Margaret  Yaughn  to  one  Calhoun,  on  the  first  May,  1884, 
at  which  sale  the  plaintiffs  became  the  purchasers;  and  the  real  controversy 
was  whether  Mrs.  Yaughn  had  title  to  the  land  at  the  time  she  executed  the 
mortgage  to  Calhoun. 

It  was  conceded  that  McCelvey  was  originally  the  owner  of  the  land,  but 
the  plaintiffs  claim  that  in  1872  he  conveyed  the  land  to  Mrs.  Yaughn,  who 

^The  protection  of  an  estoppel  extends  to  any  one  claiming  under  the  person  to 
whom  the  declarations  or  admissions  were  made.  Griffiths  v.  Sears,  (Pa.)  4  Atl.  Rep. 
4S3. 

Respecting  estoppel  by  declarations  generally,  see  Fuller  v.  Harris,  29  Fed.  Rep.  814; 
Moore  ▼.  Spiegel,  (M&ss.)  9  N.  E.  Rep.  827,  and  note;  Alhambra  Addition  Water  Co.  v. 
Richardson,  (Cal.)  12  Pac.  Rep.  343.  See,  also,  Johnson  v.  Connecticut  Fire  Ins.  Co., 
(Ky.)  2  8.  W.  Rep.  154,  and  note. 

'As  to  what  is  necessary  to  render  admissible  secondary  evidence  of  the  contents  of 
written  faistruments,  see  De  Baril  v.  Pardo,  (Pa.)  8  Atl.  Rep.  876;  Gordon  v.  State,  (N. 
J.)  7  Atl.  Rep.  476,  and  note;  Doe  v.  Aiken,  31  Fed.  Rep.  393;  Anglo-American  P.  & 
P. Co.  ▼.  Cannon,  Id.  313;  Michigan  Land  &  Iron  Co.  v.  Township  of  Republic,  (Mich.) 
32  N.  W.  Rep.  882;  Boglarsky  v.  Siugei  Mauuf'gCo.,  Id.  880;  Burrill  v.  Wilcox  Lum- 
ber Co.,  Id.  824;  Katzenberg  v.  Lehman,  (Ala.)  2  South.  Rep.  272;  Clayton  v.  Rehm, 
(Tex.)28.  W.  Bep.  46.  r^^^^T^ 
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immediately  went  into  possession,  and  remained  in  possession  until  the  spring 
of  1885,  when  she  mov.ed  off,  and  possession  was  taken  by  Rayford  as  the  ten- 
ant of  McCelvey,  and  offered  testimony  tending  to  establish  the^e  facts.  It 
was  not  denied  that  in  1872,  when  Mrs.  Vaughn  went  into  possession,  a  deed 
to  her  for  the  land  was  prepared,  at  the  request  of  McCelvey,  and  signed  and 
sealed  by  him,  but  there  is  dispute  as  to  the  delivery  of  said  deed.  The  plain- 
tiffs, on  the  one  hand,  claim  that,  while  not  actually  put  into  the  hands  of 
Mrs.  Vaughn,  it  was  put  in  the  hands  of  Mr.  Mars  to  be  recorded,  and  was 
afterwards  destroyed  by  fire  before  it  was  recorded;  while  the  defendants,  on 
the  other  hand,  contend  that  the  deed  was  never  actually  delivered,  and  not 
intended  to  be  delivered  until  Mrs.  Vaughn  paid  the  purchase  money,  and  it 
was  left  with  McCelvey 's  son  to  be  held  by  him  until  such  payment  was  made, 
and  he  deposited  it  for  safe-keeping  in  the  safe  in  Mars'  store,  where  it  was 
probably  destroyed  when  the  store  was  burnt.  When  Tolman,  the  person  who 
drew  this  deed,  and  who  was  one  of  the  subscribing  witnesses,  was  on  the 
stand  as  a  witness  in  this  case,  after  testifying  to  the  preparation  of  the  deed 
according  to  the  instructions  of  McCelvey,  and  its  signing  and  sealing  by  him, 
he  was  asked  if  he  knew  anything  about  the  delivery  of  the  deed,  to  which  he 
replied :  "I  know  nothing  about  the  delivery  of  the  paper  directly ;  I  may  know 
something  about  it  indirectly. "  Then  after  stating  that  his  information  was 
not  derived  from  McCelvey,  in  reply  to  a  question, "  what  became  of  the  deed, " 
stated  that  some  time  after  the  deed  was  signed  he  went  to  Mr.  Vaughn's 
house  to  draw  a  mortgage,  which  no  doubt  was  the  mortgage  from  Mrs. 
Vaughn  to  Parker  &  Hill,  hereinafter  referred  to,  and  when  he  was  proceed- 
ing to  say  something  that  Mrs.  Vaughn  said  on  that  occasion  he  was  stopped 
by  an  objection  from  defendants'  counsel,  when  the  court  ruled  the  question 
competent.  The  witness  resumed,  and  said,  when  he  called  for  the  deed  origi- 
nally prepared  by  him,  doubtless  for  the  purpose  of  enabling  him  to  draw  the 
mortgage,  "Mr.  Vaughn  asked  for  the  papers,  and  Mrs.  Vaughn" — when  he 
was  again  stopped  by  the  objection  of  counsel,  and  the  court  ruled  that  "he 
can  say  that  he  called  upon  them,  but  didn't  get  it ;  he  can  state  the  rea- 
sons," to  which  ruling  exception  was  noted.  The  witness,  again  resuming, 
testified  as  follows:  "Mr.  Vaughn  remarked  that  the  deed  liad  been  left  with 
Mr.  Mars,  and  in  Air.  Mars'  store,  and  it  was  burned,  but  I  did  not  under- 
stand him  to  say  that  it  (the  paper)  was  burned  in  Mr.  Mars'  store,  or  was 
burned  here.  It  was  left  there  to  be  recorded,  and  it  happened  to  be  burned. " 
It  seems,  from  the  testimony,  that  Mars'  store  was  burned,  and  also  that  the 
court-house  with  the  public  records  were  destroyed  by  fire  in  1872. 

It  appears,  from  the  undisputed  testimony,  that  on  the  fifteenth  of  June, 
1881,  Mrs.  Vaughn  executed  a  mortgage  on  the  land  in  controversy  to  Par- 
ker &  Hill;  and  Parker  testified  that  bSore  this  mortgage  was  taken,  having 
heard  some  controversy  as  to  the  ownership  of  the  land,  he  applied  to  Mc- 
Celvey, who  told  him  that  the  land  belonged  to  Mrs.  Vaughn,  and  not  to 
her  husband;  that  he  had  conveyed  the  land  to  her;  that  the  deed  was  put  in 
Mars'  hands  to  be  recorded,  and  he  did  not  know  whether  it  was  burned  in 
the  store  or  in  the  court-house,  and  that  he  said:  "Parker  &  Hill  need  not  be 
alarmed;  that  he  would  get  Col.  Tolman  to  draw  up  a  new  deed  at  any  time 
we  wanted  it;  and  upon  that  condition  we  saw  the  colonel,  and  took  him 
down  to  the  house,  and  got  a  new  mortgage"  in  place  of  one  they  had  previ- 
ously received  from  David  Vaughn,  the  husband  of  Mrs.  Vaughn.  This  wit- 
ness, in  detailing  what  occurred  when  he  and  Tolman  went  to  the  house  to 
get  the  mortgage,  said:  "Col.  Tolman  asked  for  the  deed,  and  I  think  the  an- 
swer was  made  by  David  Vaughn — anyhow,  she  didn't  make  any  objection — 
that  this  deed  had  been  put  in  Mars'  hands  to  record,  and  it  had  been  de- 
stroyed either  in  the  court-house  or  in  the  store,"  and  here  it  will  be  observed 
that  the  "case"  does  not  show  that  any  objection  was  interposed  to  the  proof 
of  David  Vaughn's  declarations  by  this  witness.    Hill,  the  ott^er  partner,  also 
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testified  that,  when  he  asked  McCelvey  about  the  matter,  "he  told  me  that  the 
land  had  been  originally  sold  by  himself  to  Mrs.  Vaughn » and  upon  that  I  had 
Mr.  Parker  go  down,  and  had  the  mortgage  made  in  Mrs.  Vaughn's  name, 
and  surrendered  the  mortgage  given  us  by  David  Vaughn."  He  also  testified 
that  McCelvey  said  **that  he  would  make  us  a  title,  if  necessary,  to  the  land; 
that  the  land  was  Mrs.  Vaughn's, "  adding  that  he  was  perfectly  satisfied 
with  what  he  had  already  received  from  her,  and  never  expected  to  make  any 
further  demands  for  payment. 

It  seems  that  when  the  debt  secured  by  the  Parker  &  Hill  mortgage  became 
due,  and  they  were  contemplating  proceedings  to  enforce  their  mortgage,  Cal- 
houn, who  held  an  unsecured  claim  against  Bavid  for  a  mule,  amounting  to 
$80,  paid  Parker  &  Hill  the  balance  due  on  their  mortgage,  about  $60,  and 
took  an  assignment  of  it,  and  proposed  to  Mrs.  Vaughn  that  if  she  would 
give  him  a  new  mortgage  for  $140,  covering  both  amounts,  he  would  take 
up  the  balance  due  Parker  &  Hill.  To  this  proposition  Mrs.  Vaughn  assented, 
and  accordingly  the  mortgage  to  Calhoun  was  executed,  which  was  after- 
wards assigned  to  the  plaintiffs,  and  their  title,  as  above  stated,  is  derived 
from  their  purchase  at  the  sale  to  foreclose  the  Calhoun  mortgage. 

When  Calhoun  was  examined  as  a  witness,  he  testified,  in  answer  to  a  ques- 
tion whether  he  had  ever  had  any  conversation  with  McCelvey  in  reference 
to  the  ownership  of  this  land,  as  follows:  "I  had  a  conversation  with  him,  I 
think  it  was  about  in  1880,  and  he  told  me  that  he  sold  the  land  to  Mrs. 
Vaughn."  The  witness  goes  on  to  explain  how  he  came  to  have  this  conver- 
sation, by  stating  that,  in  a  negotiation  with  David  Vaughn  for  the  sale  of  a 
mule,  he  learned  that  David  claimed  to  have  bought  the  land  from  McCelvey, 
and  paid  for  it  by  hauling  rails,  etc.,  and,  being  doubtful  about  this  state- 
ment, he  says:  ''I  asked  Mr.  McCelvey  about  it,  and  he  said  yes,  he  had  sold 
him  the  land,  and  that  the  land  was  theirs."  In  his  cross-examination,  he 
says  that  McCelvey  told  him  *'that  he  had  nothing  to  do  with  the  land;  that  it 
was  theirs, — his  or  Mrs.  Vaughn's." 

The  Jury  having  rendered  a  verdict  in  favor  of  the  plaintiffs,  and  judgment 
having  been  entered  thereon,  the  defendants  appeal  upon  the  following 
grounds:  "(1)  That  the  presiding  judge  erred  in  admitting  as  testimony  the 
declarations  to  third  parties  of  Margaret  Vaughn,  the  mortgagor  in  the  fore- 
closure proceedings,  under  which  the  plaintiffs  claim  title,  concerning  the  de- 
li very  of  the  deed,  or  the  possession  of  the  title,  from  James  McCelvey  to  Mar- 
garet Vaughn,  to  the  land  in  dispute.  (2)  That  the  presiding  judge  erred  in 
admitting  as  testimony  the  declarations  to  third  parties  of  David  Vaughn, 
husband  of  Margaret  Vaughn,  concerning  the  same  matter.  (3)  That  the  pre- 
siding judge  erred  in  charging  the  jury  that  the  declarations  of  James  McCel- 
vey to  Parker  &  HUl,  that  Mrs.  Vaughn  had  title  to  the  land;  that  the  deed 
of  the  land  had  been  delivered  to  her,  and  other  declarations  concerning  the 
title  and  its  delivery,  which  induced  Parker  &  Hill  to  take  a  mortgage  from 
Margaret  Vaughn,  estopped  him  from  disputing  the  title  of  the  said  Margaret 
Vaughn  in  the  action  brought  by  the  plaintiffs  herein  against  the  said  James 
McCelvey;  there  being  no  evidence  that  the  plaintiffs  claimed  through  or  by 
the  said  Parker  &  Hill.  (4)  The  defendant  James  McCelvey  excepts  further 
to  the  charge  of  the  presiding  judge,  so  much  as  holds  that  the  declarations  of 
James  McCelvey  (concerning  the  title  or  the  delivery  of  the  deed  aforesaid)  to 
parties  other  than  the  plaintiffs  or  their  privies  estopped  him  from  denying  the 
title  of  the  said  Margaret  Vaughn  in  this  action." 

In  reference  to  the  first  exception,  it  will  be  sufQcient  to  say  that  we  are 
unable  to  find  in  the  ''case"  as  prepared  for  argument  here  that  any  declara- 
tions of  Mrs.  Vaughn  were  received  in  evidence;  and  this  seems  to  be  recog- 
nized by  the  counsel  for  appellants,  as  in  his  argument  he  confines  himself  to 
the  question  of  the  admissibility  of  David  Vaughn's  declarations,  which  were 
received  in  evidence.  Be  that  as  it  may,  however,  it  will  be  sufficient  to  con- 
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sider  the  question  of  the  admissibility  of  David's  declarations,  as  they  would. 
both  be  governed  by  the  same  principles. 

It  will  be  observed  that  the  declarations  of  David  Vaughn  were  received  in. 
evidence  twice — First,  when  the  witness  Tolman  was  under  examination, 
when  they  were  objected  to ;  and,  second,  when  the  witness  Parker  was  al- 
lowed to  testify  to  the  same  declarations,  without  objection.    It  would  seem, 
therefore,  to  be  a  question  of  no  real  practical  importance  whether  the  decla- 
rations were  competent  or  not;  for  even  if  they  should  have  been  ruled  out 
when  testified  to  by  Tolman,  under  objection  from  defendants,  there  certaialy 
was  no  error  when  the  same  declarations  were  received  from  the  witn'^ss 
Parker  without  objection.     But  in  addition  to  this  it  will  be  observed  that 
the  ruling  of  the  court  as  to  this  matter,  which  is  the  only  thing  for  us  to  con- 
sider, was  not  that  the  declarations  of  David  could  be  received  to  show  the 
delivery  of  the  deed  by  McCelvey,  or  even  to  show  that  the  deed  was  left  in 
Mars'  store  to  be  recorded;  but  the  ruling  simply  was  that  the  witness  could 
state  that  he  had  called  upon  the  Vaughns  for  the  deed,  *'  but  didn  't  get  it ;  he  can 
state  the  reasons, " — meaning,  doubtless,  that  the  witness  could  say  that  he  was 
told  that  the  deed  was  destroyed  by  fire.     That  was  the  extent  of  the  ruling  of 
the  circuit  judge,  and,  if  not  strictly  correct,  would  constitute  no  ground  for  a 
new  trial,  when  the  testimony  on  all  hands  was  that  the  paper  claimed  to  be^ 
a  deed  had  been  burnt.    It  is  true  that  the  witness  did  go  on  to  say  tliat 
David  Vaughn  did  say  that  the  deed  was  left  with  Mars  to  be  recorded,  and 
this  would  touch  the  question  of  delivery;  but  aside  from  the  fact  that  there 
was  other  testimony,  clearly  competent,  to  this  same  fact,  the  circuit  jud^e 
never  ruled  that  such  additional  declaration  of  David  Vaughn  was  competent, 
and  it  does  not  appear  that  there  was  any  motion  to  strike  6ut  such  addi- 
tional declaration,  which  would  have  been  the  proper  coui^e,  in  case  the  wit- 
ness, after  being  permitted  to  testify  to  declarations  of  a  certain  character, — 
the  reasons  why  the  deed  could  not  be  had, — should  go  on  to  detail  declara-- 
tions  of  another  character,  going  to  show  the  delivery  of  the  deed.    Now,, 
when  we  see  that  the  very  same  fact  which  the  declarations  of  David  Vaughn 
are  claimed  to  be  incompetent  to  prove,  was  abundantly  shown  by  other  clearly 
competent  testimony,  and  especially  when  we  see  that  the  circuit  judge  never 
did  rule  that  the  declarations  of  David  were  admissible  to  prove  the  delivery  of 
the  deed,  or  any  fact  tending  to  show  that  the  deed  had  been  delivered,  but  sim- 
ply to  show  the  loss  of  it,  we  think  it  clear  that  the  second  ground  of  appeal 
cannot  be  sustained.    See  8myt7ie  v.  TolherU  22  S.  C.  133. 

The  third  and  fourth  grounds  of  appeal,  as  to  the  matter  of  estoppel,  may- 
be considered  together.  It  will  be  observed,  however,  that  the  third  excep- 
tion seems  to  be  framed  under  a  misconception  of  what  the  circuit  judge  did 
actually  say  to  the  jury.  It  represents  the  judge  as  saying  that  the  declara- 
tions of  McCelvey  to  Parker  &  Hill  alone,  in  regard  to  Mrs.  Vaughn's  right 
to  the  land,  would  estop  him  from  disputing  the  title  of  Mrs.  Vaughn  in  this 
action;  whereas,  in  fact,  the  circuit  judge,  after  calling  the  attention  of  the 
jury  to  the  testimony  of  not  only  P&rker  and  Hill,  but  also  Calhoun,  as  to  the 
declarations  of  McCelvey  with  respect  to  Mrs.  Vaughn's  title,  instructed  them, 
"if  those  witnesses  have  told  the  truth,  then  Mr.  James  McCelvey  has  shut 
his  mouth,  and  he  could  not,  in  an  action  by  Mrs.  Vaughn  against  him,  or  by 
any  one  claiming  under  Mrs.  Vaughn,  deny  it."  So  that  there  is  no  practical 
foundation  for  the  point  principally  urged  by  appellant's  counsel,  that  a  dec- 
laration of  McCelvey  that  Mrs.  Vaughn  had  title,  made  to  Parker  &  Hill  alone, 
would  not  operate  as  an  estoppel  in  favor  of  these  plaintiffs,  who,  as  it  is  ar- 
gued, do  not  claim  under  Parker  &  Hill. 

But  we  are  not  disposed  to  rest  the  case  upon  this  misconception  of  the 
judge's  charge.  There  can  be  no  doubt  that  in  a  proceeding  by  Parker  &  Hill 
to  foreclose  their  mortgage,  McCelvey  would  have  been  estopped,  by  his  dec- 
larations  and  assurances  to  them  that  the  title  was  in  Mrs.  Vaughn,  from  dis- 
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puting  her  title,  either  in  the  action  for  foreclosure,  or  in  an  action  brought  by 
a  purchaser  at  such  foreclosure  sale  to  recover  possession  of  the  land.  In  other 
:  words,  the  estoppel  would  operate,  not  only  in  favor  of  Parker  &  Hill  them- 
selves, but  also  in  favor  of  all  persons  claiming  under  or  in  privity  with  them. 
Xow,  certainly,  when  Calhoun  purchased  the  Parker  &  Hill  mortgage,  and 
became  the  assignee  thereof,  he  succeeded  to  all  their  rights;  and  with  equal 
certiiinty,  when  the  land  was  sold  under  the  mortgage  which  he  had  been  in- 
duced to  take,  not  only  by  the  representations  made  to  himpersonally  by  James 
McOdvey  that  he  had  no  claim  on  the  land,  but  also  by  the  representations 
inadoto  his  assignors,  Parker  &  Hill,  the  purchasers  at  such  sade,  the  plain- 
tiffs herein,  succeeded  to  all  his  rights;  and  that  is  what  we  understand  by 
privity.  The  plaintiffs  were  in  direct  privity  with  Calhoun,  and  he  with  Parker 
&  Hill;  and  if  Calhoun  could,  by  virtue  of  his  privity  with  Parker  &  Hill, 
claim  the  benefit  of  the  representations  made  by  McCelvey  to  them,  we  see  no 
reason  why  the  plaintiffs,  by  reason  of  their  privity  with  Calhoun,  cannot  claim 
the  same  benefit  which  their  vendor,  Calhoun,  could. 

Even  if  the  plaintiffs,  as  purchasers  under  the  Calhoun  mortgage,  could  not 
be  regarded  as  strictly  in  privity  with  Parker  &  Hill,  and  shoidd,  therefore, 
be  unable  to  establish  their  title  against  McCelvey,  yet,  the  Parker  &  Hill 
mortgage  not  having  been  satisfied,  equity  would  certainly  require  that  it 
should  be  enforced  for  the  protection  of  the  purchasers  from  Calhoun,  the  as- 
signee thereof,  and  it  is,  and  must  necessarily  be,  conceded,  that  under  that 
mortgage  the  estoppel  could  be  successfully  set  up.  A  court  of  equity,  with 
all  the  necessary  parties  before  it,  will  not  require  a  resort  to  such  a  round- 
about proceeding,  when  the  same  result  can  be  reached  by  a  more  direct  pro- 
c^ing.  But  when,  in  addition  to  this,  the  testimony  shows  that  McCelvey 
disclaimed  title,  not  only  to  Parker  &  Hill,  when  they  took  their  mortgage  from 
Mrs.  Vaughn,  but  also  to  Calhoun,  before  he  took  his  mortgage,  there  cannot 
be  a  doubt  that  the  circuit  judge  was  entirely  right  in  instructing  the  jury 
that,  if  they  believed  this  testimony,  McCelvey  was  estopped  from  disputing 
the  title  of  Mrs.  Vaughn  in  this  action. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C  J.,  and  McGowan,  J.,  concur. 


Sx  parte  Crawford  and  another. 

In  re  Brooks,  Ex'r,  v,  Adams  and  others. 

{Supreme  Court  of  South  Carolina,    July  11,  1887.) 

2^mTT— Pabtiis — Pabtition— iHTEKVENTiorr  OF  Cbkditobs. 

Where,  in  a  snlt  for  the  partition  and  settlement  of  a  testator's  estate,  it  was 
sought  to  have  the  share  of  one  of  the  beneficiaries  under  the  will  settled  apon  his 
wife  and  children,  under  a  claase  in  the  will  designed  to  protect  such  share  against 
creditors  of  the  beneficiary,  but  it  was  not  clear  that  judgment  creditors  of  the  ben- 
eficiary were  not  entitled  to  resort  to  the  fund  for  payment  of  their  debts,  keld,- 
Umt  such  judgment  creditors  should  be  allowed  to  intervene  in  the  suit. 

McGowAN,  J.  Many  years  ago  James  H.  Adams,  Sr. ,  died,  leaving  a  hand^ 
some  estate  and  a  large  family.  He  disposed  of  his  property  by  a  will,  of  which 
John  Hampden  Brooks,  a  son-in-law,  is  now  the  sole  qualified  executor* 
After  making  certain  specific  bequests,  he  devised  and  bequeathed  the  remain- 
^^r  of  bis  estate  to  his  wife,  Jane  M.  Adams,  during  her  natural  life,  and 
then  over  to  his  "children,"  as  follows: 

''Item  12.  On  the  death  of  my  wife,  my  will  and  desire  is  that  all  of  my  es- 
^te,  both  real  and  personal,  hereinbefore  devised  or  bequeathed  to  her  for  life 
or  widowhood,  be  equally  divided  among  my  children  in  fee-simple;  the 
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child  or  children  of  any  deceased  child  taking  the  share  its  or  their  parents 
would  have  been  entitled  to  take  if  living.     *    ♦    ♦ 

"Item  14.  On  the  final  division  of  my  estate  after  the  death  of  my  wife,  I 
authorize  and  empower  my  executors,  Warren  Adams  and  J.  H.  Brooks,  to 
make  such  settlement  or  settlements  of  the  shares  of  any  one  or  more  of  my 
children  as  they  may  deem  necessary  to  protect  such  shares  from  the  bad 
management  or  improvidence  of  my  children  or  my  sons-in-law ;  such  settle- 
ment always,  however,  in  case  of  my  sons,  to  be  so  drawn  as  to  permit  as 
full  and  free  enjoyment  of  the  property  bequeathed  to  them,  and  its  income, 
as  maybe  consistent  (under  the  then  existing  law)  with  the  entire  exemption 
and  protection  of  such  propeiiy  from  the  debts,  contracts,  and  liabilities  of 
my  said  sons;  and  as  to  the  shares  of  my  daughters,  the  same  to  be  settled  to 
their  sole  and  separate  use,  respectively,  and  to  be  free  from  the  debts,  con- 
tracts, or  control  of  their  respective  husbands,"  etc. 

In  1885,  Mrs.  Jane  M.  Adams,  the  life-tenant  and  executrix,  died,  and  John 
Hampden  Brooks,  having  become,  by  substitution,  executor  in  her  place,  in- 
stituted an  action  in  the  court  of  common  pleas  for  instruction,  final  parti- 
tion, and  settlement  of  the  estate;  in  which  it  was  suggested  to  the  court  that 
for  the  reasons  assigned  by  the  testator  in  the  fourteenth  item  of  his  will,  and 
the  power  reserved  therein  to  his  executors,  the  share  of  the  testator's  son 
James  H.  Adams  "should  be  protected  from  the  debts,  contracts,  and  liabilities 
of  the  said  James  H.  Adams,  and,  to  that  end,  that  the  said  shares  should  be 
settled  exclusively  upon  the  wife  and  children  of  the  said  James  H.  Adams, 
upon  such  terras,  trusts,  and  limitations  as  to  this  court  shjill  seem  necessaiy 
to  carry  the  testator's  intention,  to  provide  against  the  bad  management  or  im- 
providence of  any  of  his  children,  into  effect." 

In  the  mean  time,  before  the  death  of  the  life-tenant,  the  said  James  H. 
Adams,  one  of  the  sons  of  the  testator,  had  contracted  debts;  upon  one  of 
which,  John  A.  Crawford  and  David  M.  Crawford,  as  survivors  of  D.  Craw- 
ford &  Sons,  recovered,  in  1880,  a  judgment  against  him  for  S630.91,  besides 
interest  and  costs,  and  pending  the  aforesaid  action  for  partition  and  settle- 
ment of  the  estate  of  Gov.  Adams,  filed  the  petition  in  re,  alleging  that  the 
said  James  H.  Adams,  their  judgment  debtor,  has  no  property  subject  lo  levy 
and  sale  under  said  judgment  except  his  undivided  interest  in  his  father's  es- 
tate; that  it  would  work  a  great  injury  to  them  and  other  creditors  should  the 
court  allow  the  interest  of  the  said  James  H.  Adams  in  the  estate  of  his  father 
to  be  disposed  of  by  decree  in  the  cause,  without  payment  first  being  made  of 
their  judgment;  and  praying  that  they  might  become  parties  defendant,  in 
order  that  they  may  by  their  answer  set  up  their  judgment  against  the  said 
James  H.  Adams  as  a  lien  upon  his  distributive  share  in  his  father's  estate. 
The  application  was  made  before  Judge  Aldrich,  who  dismissed  the  petition, 
and  from  his  order  the  appeal  comes  to  this  court  upon  the  grounds  following: 
"(1)  Because  his  honor  refused  and  dismissed  the  petition  in  which  petition- 
ers prayed  that  they  be  allowed  to  come  in  and  defend  said  action  as  judgment 
creditors  of  James  H.  Adams,  one  of  the  parties  defendant.  (2)  Because  his 
honor  did  not  allow  petitioners  to  file  their  petition  in  said  cause,  and  defend 
as  to  the  Interest  of  James  H.  Adams,  without  being  made  formal  parties 
thereto. " 

We  do  not  consider  that  the  appeal  involves  the  merits  of  the  case  as  to 
whether  the  petitioners,  judgment  creditors  of  James  H.  Adams,  are  entitled 
to  have  their  judgment  paid  out  of  the  share,  about  to  be  ascertained,  of  their 
debtor,  James  II.  Adams,  in  the  estate  of  his  father;  but  simply  whether  they 
have  an  equity  to  be  heard  in  the  main  cause  before  the  division  of  the  estate, 
and  a  final  decree  is  made  in  relation  to  the  said  share.  If  the  creditors  of 
James  H.  Adams  have  the  right  to  be  heard  upon  the  subject,  it  must  be  at 
this  time,  for  it  will  be  too  late  after  the  court  has  made  final  disposition  of 
his  share.    Simmons  v.  Simmons,  Harp.  Eq.  255. 
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Mr.  Pomeroy  declares  that  "the  fundamental  doctrine  of  equity  concerning 
parties  is  that  all  persons  in  whose  favor,  or  against  whom,  there  might  be  a 
recoveiy,  however  partial,  and  also  all  persons  who  are  so  interested,  ^though 
indirectly,  in  the  sabject^matter  and  the  relief  granted,  that  their  rights  or 
duties  might  be  effected  by  the  decree,  although  no  substantial  recovery  can 
be  obtained,  either  for  or  £^D^nst  them,  shall  be  made  parties  to  the  suit. "  1 
Pom.  Eq.  Jur.  §  114;  and  see  his  Remedies,  §  875,  in  regard  to  the  right  of 
incumbrancers  to  intervene  in  cases  of  partition,  etc. 

If  the  will  of  the  testator  had  stopped  at  the  end  of  the  twelfth  clause,  we 
suppose  there  could  have  been  no  doubt  that  the  son  James  H.  Adams  would 
have  taken  a  vested  remainder  (to  be  enjoyed  after  the  death  of  his  mother) 
iu  his  share,  at  least,  of  the  lands,  and  in  that  case  that  the  judgment  of  the 
petitioners  would  have  had  a  lien  upon  it,  and  might,  even  before  division, 
have  levied  and  sold  the  same.  "A  vested  remainder  in  fee  of  land  may  be 
levied  on  and  sold  during  the  continuance  of  a  life-estate,  and  while  the  ten- 
ant for  life  is  in  possession."  Harrison  v.  Maxwell,  2  Nott  &  M.  347,  and 
Bonham  v.  BisTiopf  23  S.  C.  104.  It  is  true  that  this  lien,  if  not  enforced  be- 
fore partition,  would  not  have  been  allowed  to  interfere  with  the  rights  of 
the  parties  to  partition,  and  divide  the  same  among  themselves.  But,  by 
timely  application  to  the  court,  the  judgment  or  recoixl  creditors  could  have 
had  their  liens  protected  by  an  order  for  the  payment  to  them  of  the  defend- 
ant's share  of  the  price  of  the  lands  divided  or  sold  for  division.  Burris  v. 
Oooch,  5  Bich.  Law,  1;  Qat&u)ood  v.  Toomer,  14  Rich.  Eq.  144;  Garvin  v. 
Garvin,  1  S.  C.  60;  Riley  v.  Gaines,  14  S.  C.  454;  and  Pendergra^s  v.  Pe»*- 
der grass,  1  S.  E.  Rep.  45. 

In  Gatetoood  v.  Toomer,  supra.  Chief  Justice  Dunkin  said:  "In  proceed- 
ings for  the  partition  of  the  real  estate  of  a  deceased  person  among  his  heirs 
or  devisees,  it  is  the  practice  of  the  court,  upon  the  suggestion  of  the  personal 
representative,  or  of  other  persons  interested  as  creditors,  to  take  care  that 
their  rights  are  protected,  and  an  order  made  for  calling  in  creditors.  And 
so,  if  a  claim  exists  to  the  distributive  portion  of  one  of  the  heirs  or  devisees, 
it  is  not  infrequent  to  entertain  a  petition  in  behalf  of  such  claimant  entitled 
in  the  cause,  and  a  copy  of  such  petition  is  required  to  be  served  upon  the  ad- 
verse party.  That  petitions  of  this  character  are  sanctioned,  see  2  Daniell, 
Ch.Pr.  1709." 

In  Garvin  v.  Garvin,  supra.  Judge  Willard  said:  "Where  there  is  a 
claim  by  judgment  or  other  record  creditors  to  the  fund  brought  in,  either  on 
petition  or  by  rule,  a  question  is  made  which  may  be  brought  before  this  court, 
provided  the  decree  in  relation  thereto  is  in  its  nature  final  as  to  the  matters 
embraced  in  it.  That  this  is  the  usual  and  proper  mode  of  bringing  forward 
the  demands  of  such  creditors,  having  a  right  to  come  into  equity  for  satis- 
faction out  of  the  fund,  is  well  settled.  In  Simmons  v.  Simmons,  Harp.  Eq» 
256,  a  rule  was  moved  in  a  particular  suit,  by  a  judgment  creditor  of  one  of 
the  distributees,  for  payment  out  of  the  proceeds  of  sale.  Although,  in  that 
case,  the  creditor  did  not  intervene  in  time,  the  share  of  the  distributee  bound 
by  the  judgment  having  been  paid  over  to  him  before  demand  made  by  his 
creditors,  still  no  question  was  made  as  to  the  propriety  of  the  mode  of  his 
intervention,"  etc. 

In  Riley  v.  Gaines,  supra,  Judge  McIveb  said :  "  Thus,  while  it  is  true  that 
the  judgment  of  the  appellant  was  a  lien  upon  the  undivided  interest  of 
Gaines  in  the  real  estate  of  his  deceased  father,  yet  that  lien  was  subordinate 
to  the  right  of  the  other  heirs  to  have  partition  made,  and  if,  upon  such  par- 
tition, the  whole  of  the  land  had  been  sold,  or  if  it  had  been  assigned  to  one 
or  more  of  the  other  heirs,  the  lien  of  the  judgment  upon  the  lands  would 
have  been  divested  and  transferred  to  the  interest  of  Gaines  in  the  proceeds  of 
^le,  or  in  the  amount  which  those  to  whom  the  land  had  been  assigned  were 
decreed  to  pay  for  equality  of  partition;"  citing  the  authorities. 
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This  being  clearly  settled,  the  only  question  is  whether  the  matter  is  changed 
by  anything  contained  in  paragraph  14  of  the  will.  That  provision  is  very 
peculiar.  In  reference  to  the  division  to  be  made  among  "the  children, "  after 
the  falling  in  of  the  life-estate,  it  delegates  to  the  executors  the  power  to  make 
such  settlement  of  the  shares  of  his  children  (including  JameS  H.  Adams, 
now  an  adult  son  under  no  legal  disabilty)  "as  they  may  deem  necessary"  "to 
protect  such  share  from  his  bad  management  or  improvidence;  in  such  way, 
however,  as  to  permit  as  full  and  free  enjoyment  of  the  property  as  may  be 
consistent  with  the  entire  exemption  and  protection  of  said  property  from  his 
debts,  contracts,  liabilities,  etc."  It  seems  to  us  that  the  questions  raised 
under  this  paragraph  are  neither  in  the  ordinary  line,  nor  entirely  free  from 
diflaculty.  The  judge  does  not  give  his  reasons  for  dismissing  the  petition. 
We  are  not  so  clear  on  the  subject  as  to  need  no  further  argument.  Without, 
in  the  least  degree,  intimating  an  opinion  upon  the  merits  as  to  the  effect  of 
this  provision  of  the  will,  we  think  that,  in  accordance  with  the  principles  and 
practice  of  the  court  of  equity,  the  petition  should  not  have  been  dismissed, 
but  entertained  as  somewhat  in  the  nature  of  a  cross-action,  and  the  judg- 
ment creditors  allowed  to  be  heard  as  to  their  rights  in  the  premises. 

The  judgment  of  this  court  is  that  the  order  of  the  circuit  court  dismissing 
the  petition  in  re  be  reversed;  that  the  same  be  filed;  and  the  petitioners, 
judgment  creditors  of  James  H.  Adams, — ^thus  allowed  to  intervene  in  the 
principal  cause, — ^may  be  heard  therein  upon  the  subject  of  their  rights. 

Simpson,  C.  J.,  and  MoIveb,  J.,  concur. 


Smith,  Adm*r,  v.  Smith  and  others. 

{Supreme  Court  of  SwUh  Ocavlina,    Jaly  12,  I8S7.) 

MoRTQAOB— Validity— Invalidity  of  Nota—Altebatioit. 

A  mortgage  on  real  estate,  given  to  secure  a  debt,  the  amount  and  terms  of  which 
suiiicieiitly  appear  therein,  is  valid,  and  may  be  enforced  against  the  estate  of  the 
maker,  although  the  note  representing  the  same  debt  is  declared  void,  because  of  a 
material  alteration  made  therein  by  tne  payee  after  the  death  of  the  maker. 

MgGowan,  J.  Baylis  L.  Smith,  as  the  administrator  of  the  estate  of  Will- 
iam C.  Yeargin.  deceased,  instituted  the  action  for  the  purpose  of  having 
lands  of  the  intestate  sold  in  aid  of  the  personalty  in  paying  debts,  and  for 
partition.  The  heirs  at  law  of  the  intestate  were  made  parties,  and  also  one 
Alexander  Spillors,  who  held  a  mortgage  of  the  lands  of  the  intestate.  An 
order  was  passed  calling  in  the  creditors  to  present  and  prove  their  demands 
before  the  master,  S.  J.  Douthit,  Esq.  Among  the  creditors  who  presented 
demands  was  the  said  Alexander  Spillors,  who  presented  and  proved  a  note 
as  follows: 

"$800.  One  day  after  date  I  promise  to  pay  A.  Spillors  or  order  three 
hundred  dollars  for  value  received.  This  twenty-third  day  of  December, 
1882.  [Signed]  W.  0.  Yeargin.    [l.  s.]" 

Indorsed: 

*' October  27,  1883.  Received  interest  in  full  on  the  within  to  December 
23.  1883. 

"December  1, 1884.  Beceived  interest  in  full  on  the  within  to  December 
23,  1884." 

He  also  proved  a  mortgage  of  140  acres  of  land  executed  to  him  by  the  said 
intestate,  Yeargin,  to  secure  the  same  debt.  It  was  admitted  that  the  words 
"with  ten  per  cent,  per  annum"  were  put  in  the  notei  by  the  directions 
of  Mr.  Spillors  after  the  death  of  the  intestate,  without  the  knowledge  or 
consent  of  the  plaintiff,  (his  administrator,)  and  were  erased  after  the  suit 
was  commenced,  or  crossed  out  by  said  Spillors.  The  defendant  (Spillors) 
offered  to  prove  by  parol  testimony  that  the  agreement,  between  him  and  the 
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intestate,  at  the  time  and  before  the  execution  of  the  note,  was  that  the  intes- 
tate was  to  pay  interest  at  the  rate  of  10  per  cent,  per  annum;  and  that  it 
was  simply  an  omission  on  the  part  of  the  party  who  drew  the  note  that  it 
was  not  drawn  in  that  way;  and  that  neither  discovered  that  it  was  not  so 
drawn  until  the  first  interest  was  paid  thereon.  The  testimony  was  excluded 
on  the  ground  that  parol  testimony  cannot  be  introduced  to  alter  or  vary  the 
writteft  instrument.  The  master  therefore  held  that  the  words  as  to  the 
interest  added  to  the  note  by  the  direction  of  Spillors  rendered  it  void.  His 
report  then  proceeds: 

**The  next  question,  then,  to  be  considered  is,  the  note  being  void,  can  the 
mortgage  be  established  as  a  valid  and  subsisting  claim  independent  of  the 
note?  i3oth  parties  cite  and  rely  upon  the  same  authorities.  Plyler  v. 
Elliott,  19  S.  G.  257;  the  plaintiff  contending  that  the  difference  in  this  case 
from  that  is  that  the  mortgage  there  does  not  refer  expressly  to  the  note, 
while  here  it  does,  and  therefore  the  mortgage  cannot  be  separated  from  the 
note  so  as  to  stand  as  a  valid  claim  of  itself,  as  it  would  be  impossible  to  estab- 
lish the  mortgage  without  referring  to  the  note.  After  a  careful  examination 
of  the  ease  referred  to,  the  master  is  unable  to  distinguish  any  material  dif- 
ference between  it  and  the  one  under  consideration,  for  it  seems  to  him  that 
the  doctrine  there  intended  to  be  enunciated  is  that  both  the  bond  and  mort- 
gage are  evidences  and  securities  for  the  same  debt,  and,  although  one  maybe 
rendered  void,  it  does  not  take  away  the  right  to  enforce  the  other.  The 
-mortgage  in  question  certainly  furnishes  enough  evidence,  independent  of  the 
note,  to  establish  the  amount  due  thereon,  for  it  recites  that  the  condition  of 
the  note  is  *  for  the  payment  of  the  full  and  just  sum  of  $300,  of  same  date 
herewith,'  etc.  The  master  therefore  finds  that  the  mortgage  in  itself  is  a 
A'alid  claim  against  the  estate  of  the  intestate  herein,"  etc. 

Upon  exceptions  to  this  report,  the  cause  came  on  to  be  heard  by  Judge 
PsAfiEB,  who  confirmed  the  report,  and  made  it  the  judgment  of  the  court. 
From  this  order  the  plaintiff  (administrator)  appeals  to  this  court,  upon  the 
grounds:  "'(1)  Because  his  honor  erred  in  adjudging  that  the  mortgage  in 
question  was  a  valid  subsisting  security,  irrespective  of  the  note  it  was  given 
to  secure;  (2)  because  his  honor  erred  in  adjudging  that  said  mortgage  fur- 
nished evidence  sufficient,  independent  of  said  note,  to  establish  the  amount 
due  thereon;  (3)  because  his  honor  erred  in  not  adjudging  that  said  note  was 
the  original  contract  and  primary  evidence  of  the  debt,  as  shown  by  reference 
thereto  in  the  conveying  part  of  said  mortgage,  and  that  the  invalidation  of 
said  note  destroyed  the  validity  of  said  mortgage." 

We  agree  with  the  master  and  circuit  judge  that  this  case  is  concluded  by 
that  of  Plyler  v.  Elliott,  19  S.  0.  264.  We  do  not  deem  it  necessary  to  add 
tinything  to  what  is  said  in  that  case,  or  to  reopen  the  argument,  but  simply 
to  make  one  or  two  observations.  It  is  certainly  a  mistake  to  consider  the 
^ote  as  the  debt  itself,  for  all  agree  that,  even  after  the  note  is  barred,  a  mort- 
gage given  to  secure  the  same  debt  may  be  enforced.    Nichols  v.  BHggs,  18 

6.  G.  484.  But  there  seems  to  be  an  idea  that  there  must  of  necessity  be  a 
difference  when  the  note  is  made  void  by  an  alteration;  that,  in  such  case, 
the  act,  being  fraudulent,  reaches  beyond  the  security  altered,  and,  as  a  sort 
»of  penalty,  avoids  the  debt  itself  and  all  other  securities.  The  rule  as  to  the 
alteration  of  written  securities,  as  announced  by  Mr.  Greenleaf ,  is  that "  writ- 
ten instruments,  which  are  altered  in  the  legal  sense  of  that  term,  are  thereby 
made  void, " — ^that  is,  the  instrument  altered  is  made  void.    Nothing  is  said 

-as  to  the  effect  on  the  debt  itself  or  other  securities. 

OUlett  V.  Foweli,  Speers'  £q.  142.  is  our  leading  case  on  the  subject,  and  it 
is  suggested  that,  though  a  case  of  alteration,  the  alteration  there  was  '* inno- 
cent," and  therefore  the  punishment  of  avoiding  the  debt  was  not  applied. 
I  do  not  clearly  see  how  it  can  be  assumed  that  the  alteration  in  that  case  was 
-"innocent."    In  the  report  of  the  case,  Chancellor  Habpbb  says:  "At  the 
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sale  by  the  administrator  de  bonis  non,  James  Higginbotham  became  the  pur- 
ch^iser  of  slaves  to  the  amount  of  $2,337. 75.  He  gave  his  bond  for  the  amount, 
and  on  the  same  day  executed  a  mortgage  of  the  slaves,  conditioned  to  be 
void  on  the  payment  of  82,337.75.  *  ♦  *  On  the  production  of  the  bond 
it  was  found  to  have  been  altered,  so  as  to  be  conditioned  for  double  the 
amount  that  was  actually  intended  to  be  secured.  The  commissioner  decid- 
ing correctly  that  the  bond  was  void  for  the  alteration.**  And,  in  deKvering 
the  judgment  of  the  then  appeal  court  in  equity.  Chancellor  Dunkin  said: 
"The  court  has  no  disposition  to  call  in  question  the  decision  of  Mills  v. 
Starr,  2  Bailey,  359.  If  Powell  had  no  demand  at  law  but  on  the  bond,  and 
he  had  lost  that  by  his  own  fault  or  folly  in  altering  the  condition,  he  would 
be  entitled  to  no  aid  from  the  court  (equity.)  But  we  can  go  no  further.  If, 
as  illustrated  by  the  chancellor,  [Harper,]  he  had  taken  another  bond  with 
a  surety,  instead  of  the  mortgage,  this  alteration  of  the  original  bond  would 
not  prevent  his  recovery  at  law  on  that  which  had  been  t^en  as  collaterRi 
security,  and  this  court  ^equity)  would  not  interfere  but  on  payment  of  the 
amount  really  due. "  Besides,  QUlett  v  Powell  is  generally  regarded,  in  and 
out  of  the  state,  as  a  leading  case,  and  is  cited  as  one  in  which  "the  bond  was 
fraudulently  altered  and  made  void."  See  Herm.  Mort.  §  293,  and  note.  If, 
as  argued,  the  alteration  in  that  case  was  not  fraudulent,  for  the  reason  that 
it  "worked  no  injury  to  the  maker,"  the  same  assuredly  may  be  said  in  this 
case. 

The  judgment  of  the  court  is  that  the  judgment  of  the  circuit  court  be 
affirmed. 

Simpson,  C.  J.,  concurs. 

McIvBR,  J.    Yielding  to  the  authority  of  Plyler  v.  Elliott^  I  concur. 


HoLLADY  and  others  v,  Holladt  and  others. 
(Supreme  Court  of  South  Carolina.    July  11,  1887.) 

1.  Gbbditobs'  Bill — Fraudulent  Conveyance  to  Heim—Judgment  against  Execxttor. 

A  judgment  obtained  against  an  executor,  as  such,  is  a  sufficient  basis  for  an  ac- 
tion against  the  heirs  of  the  testator  to  set  aside  as  fraudulent  a  convey ance  niade 
by  the  testator  in  bis  life-time  to  such  heirs. 

2.  Equity  Practice— Reference—Time  op  Obdebino. 

An  order  of  reference  to  a  master  to  take  the  testimony,  and  report  it,  with  his 
conclusions  of  law  and  fact,  should  not  be  made  before  the  time  for  answering  al- 
lowed upon  overruling  a  demurrer  to  the  complaint  has  expired. 

McGowAN,  J.  In  January,  1884,  G.  W.  HoUady,  being  largely  indebted,  in 
consideration  of  natural  love  and  affection,  conveyed  to  his  wife,  Nancy  Hol- 
lady,  and  her  children,  certain  property,  including  a  tract  of  land  described 
in  the  complaint.  In  the  February  following,  the  said  George  W.  Hollady 
died,  leaving  a  will,  of  which  John  T.  Chapman  was  executor,  against  whom, 
as  executor,  the  plaintiffs  obtained  judgments,  upon  which  executions  were 
issued,  and  returned  nulla  bona,  as  no  property  of  the  deceased  debtor  could 
be  found.  Thereupon  the  plaintiffs,  said  judgment  creditors,  instituted  these 
proceedings  to  set  aside  the  aforesaid  deed  to  the  wife  and  children,  charging 
that  the  same  was  "without  consideration,  fraudulent,  and  void,"  and  made 
and  accepted  by  the  parties  with  full  knowledge  of  the  insolvency  of  the  tes- 
tator, G.  W.  Hollady,  and  "with  the  intent  to  hinder,  delay,  and  defeat  the 
claims  of  the  plaintiffs  and  his  other  just  creditors." 

The  defendants  demurred,  orally,  "that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,"  which  Judge  Kershaw  overruled, 
with  costs,  and  "further  ordered  that  the  defendants  have  twenty  days  after 
the  rising  of  this  court  in  which  to  file  answers.    It  is  further  ordered  that 
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the  defendant  Hewlet  Sullivan  and  all  other  creditors  of  G.  W.  Hollady  be, 
and  they  are  hereby,  restrained  and  enjoined  from  proceeding  upon  their 
claims  except  under  this  proceeding.  Further  ordered  that  upon  the  expira- 
tion of  the  time  above  provided  for  the  coming  in  of  the  answers,  that  this 
cause  be  referred  to  the  master,  and  that  he  take  the  testimony,  and  report 
the  same,  together  with  his  conclusions  of  law  and  fact,  to  this  court. "  From 
this  order  all  the  defendants,  except  Hewlet  Sullivan,  appeal  to  this  court, 
upon  the  following  exceptions:  "(1)  Because  it  is  submitted  that  the  heirs 
of  G.  W.  Hollady  are  not  bound  by  the  judgments  against  the  executor  of  G. 
W.  Hollady,  none  of  them  having  been  made  parties  to  the  action ;  and  that 
the  land  in  their  possession  cannot  be  made  liable  for  the  debts  of  G.  W.  Hol- 
lady until  the  cause  of  action  is  established  against  them.  (2)  Because  it  is 
submitted  that,  this  action  being  based  entirely  upon  the  judgments  against 
the  exi-cutor,  the  allegations  of  the  complaint  do  not  constitute  a  cause  of  ac- 
tion against  these  appellants,  the  heirs  at  law.  (3)  Because  it  is  submitted 
that  the  allegations  of  the  complaint  show  that,  as  to  the  executor,  the  plain- 
tiffs have  no  cause  of  action.  (4)  Because  it  is  submitted  that,  the  property 
being  exempt  under  the  homestead  law,  the  conveyance  of  the  same  to  the 
wife  and  children  is  not  fraudulent.  (5)  Because  it  is  submitted  that  so 
much  of  the  order  as  referred  the  cause  to  the  master  is  premature  and  iUe- 
^^al,  in  that  all  questions  involved,  as  well  of  law  as  of  fact,  are  thereby  re- 
ferred without  the  consent  of  appellants. '' 

We  do  not  consider  this  as  an  action  against  the  heirs,  as  such,  of  an  an- 
cestor, to  make  them  liable  for  his  debts  to  the  extent  of  lands  descended,  un- 
der the  statute  of  William  &  Mary  made  of  force  here;  but  as  an  ordinary 
creditors'  bill  to  set  aside  a  voluntary  conveyance  made,  as  alleged,  to  defraud 
creditors.  The  nature  of  the  proceeding  would  be  obvious  if  Hollady,  the  al- 
leged debtor,  werestiU  living;  but  the  accidental  circumstance  that  he  died 
after  making  the  deed  alleged  to  be  fraudulent,  cannot,  as  we  think,  change 
its  whole  character.  The  widow  and  children  are  in,  not  as  heirs,  but  as  do- 
nees under  the  aforesaid  deed.  When  the  judgments  were  recovered  against 
the  executor,  it  was  not  necessary  that  the  wife  and  children  of  the  debtor 
should  be  made  parties,  for  they  were  privies  in  estate  with  the  executor,  and 
bound  by  judgments  against  him,  as  to  the  existence  of  the  debts,  and  all  mat- 
ters necessarily  involved  and  therein  adjudicated.  See  Fraser  v.  Charleston^ 
19  S.  G.  884,  and  authorities.  Considered  as  an  action  by  judgment  creditors 
to  set  aside  a  deed  of  propei-ty  alleged  to  be  fraudulent  and  void  as  to  cred- 
itors, we  see  no  error  in  the  order  overruling  the  oral  demurrer  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Nor  can  we  say  that  it  was  error  in  the  judge,  after  overruling  the  demur- 
rer, to  give  the  defendants  time  to  answer,  ^  days  after  the  rising  of  the 
court.  That  being  done,  however,  it  seems  to  us  that  it  was  premature  to 
order  a  reference  to  hear  and  determine  the  issues  of  law  and  fact  before  the 
time  given  to  answer  had  expired.  As  an  oral  demurrer  may  be  interposed  at 
any  stage  of  the  case,  like  a  motion  for  a  nonsuit,  we  are  not  informed  whether 
the  defendants  had  answered  and  made  up  the  issues  when  the  demurrer  was 
overruled ;  but,  as  20  days  were  given  them  to  answer,  we  suppose  they  had 
not  answered.  At  all  events,  this  appeal  was  taken  from  the  order  overruling 
the  demurrer ;  and  under  the  authority  of  the  case  of  Elliott  v.  Pollitzer,  24 
S.  0.  81,  that  itself  stayed  all  further  proceedings  on  circuit  until  the  appeal 
was  disposed  of. 

It  is  trae  this  is  a  case  in  chancery,  and  the  judge,  under  certain  circum- 
stances, had  the  right  to  order  a  reference  with  or  without  the  consent  of  the 
parties.  McStoeeny.  MoCaion,  21 S.  C.  871.  We  also  agree  that  it  is  very 
desirable  to  abridge  in  every  way  possible  the  great  delays  incident  to  the 
practice  of  allowing  a  separate  appeal  from  every  intermediate  order,  such  as 
the  one  complained  of  in  this  case;  but,  nevertheless,  it  seems  to  m  that  an 
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order  of  reference  to  the  master  ''to  take  and  report  the  testimony,  together 
with  his  conclusions  of  law  and  fact,"  cannot  be  logically  and  properly  made 
until  the  answers  are  in,  and  the  parties  are  at  issue  upon  the  merits.  See 
De  Walt  y.  Kinard,  19  S.  0.  290.  Except  in  this  particular  as  to  the  refer- 
ence, we  think  there  was  no  error.  No  question  as  to  ''homestead"  was  in- 
volved. 

The  judgment  of  this  court  is  that  the  order  of  the  circuit  court,  with  the 
modification  herein  indicated,  be  affirmed. 

Simpson,  G.  J.,  andMcIvEB,  J.,  concur. 


American  Button-Hole,  Overseaming  A  Sewing  Machine  Co.  v.  Hijli-. 
(SupretM  Qntrt  qf  SoiUh  OaroUna.    Jaly  12,  18S7.) 

1.  Pleadiho— FBnroLiTY— Answeb. 

An  answer  will  not  be  declared  frivolous  anless  the  objection  extends  to  and  em- 
braces the  whole  pleading,  so  that  nothing  is  left  that  presents  an  issue  for  trial. 

2.  SaHE--Ca8B  IdlATlCD. 

In  an  action  on  certain  promissory  notes  alleged  to  have  been  made  to  plaintiff 
corporation,  copies  of  which  were  annexed  to  the  complaint,  the  answer  denied 
any  knowledge  or  information  sufficient  to  form  a  belief  as  to  the  incorporation 
of  plaintiff;  admitted  the  execution  of  certain  notes  to  plauitiff,  but  averred  de- 
fendant's ignorance  of  the  date,  amount,  or  terms  of  them ;  admitted  that  no  part 
of  them  had  been  paid ;  and  finally  denied  each  and  every  allegation  of  the  com- 
plaint not  before  admitted  or  denied.  Upon  the  question  as  to  whether  the  answer 
should  be  overruled  as  frivolous,  held,  that  the  plaintiff's  corporate  existence  was 
not  put  in  issue  by  the  denial  in  reference  thereto,  but  that  the  final  paragraph  of 
the  answer,  in  connection  with  the  preceding  paragraphs,  amounted  to  a  denial  of 
the  execution  of  the  identical  notes  sued  on,  and  made  an  issue  for  the  jury  upon 
that  point,  and  that  therefore  the  answer  was  not  frivolous. 

McGowAN,  J.  The  plaintiff,  claiming  to  be  a  body  corporate  under  the 
laws  of  the  state  of  Pennsylvania,  sued  the  defendant  on  four  notes,  (each  for 
$97.50,)  alleging  that  they  were  executed  by  him,  and  payable  to  the  order  of 
''  American  Bu  tton-Hole,  Overseaming  &  Sewing  Machine  Company. "  Copies 
of  the  notes  were  set  out  in  the  complaint. 

The  defendant  answered  as  follows:  "(1)  That  he  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  incorporation  of  said  American 
Button-Hole,  Overseaming  &  Sewing  Machine  Company;  (2)  that  the  defend- 
ant admits  that  he  executed  and  delivei^ed  certain  notes,  payable  to  the  alleged 
American  Button-Hole,  Overseaming  &  Sewing  Machine  Company,  but  does 
not  know  the  date,  amount,  or  terms  of  said  notes;  (3)  that  defendant  admits 
that  he  has  paid  no  part  of  these  notes;  (4)  that  defendant  denies  each  and 
every  allegation  of  said  complaint  not  hereinbefore  admitted  or  denied." 

The  plaintiff,  after  due  notice,  moved  an  order  overruling  the  answer  as 
frivolous,  and  for  judgment  thereon.  Judge  Aldrigh  granted  the  motion, 
and  gave  the  plaintiffs  judgment  on  the  notes.  From  this  order  the  defend- 
ant appeals,  alleging  error,  for  the  reason  that  the  material  averments  of  the 
complaint  were  denied  in  the  answer.  Section  178,  Code,  provides  as  follows: 
"The  answer  of  the  defendant  must  contain:  (1)  a  general  or  special  denial 
of  each  raaterinl  allegation  of  the  complaint  controverted  by  the  defendant,  or 
of  any  knowledge  or  information  thereof,  sufficient  to  form  a  belief, "  etc. ; 
*'(2)  a  statement  of  any  new  matter  constituting  a  defense  or  counter-claim," 
etc.  Section  268  declares  that,  "if  a  demurrer,  answer,  or  reply  be  frivolous, 
the  party  prejudiced  thereby  may  apply  to  a  judge  of  the  court,  either  in  or 
out  of  the  court,  for  judgment  thereon,  and  judgment  may  be  given  accord- 
ingly. "  An  answer  may  therefore  be  said  to  be  frivolous  when  it  fails  to  deny 
any  of  the  allegations  of  the  complaint,  or  states  any  new  matter  by  way  of 
defense.  It  appears  from  a  mere  glance  that  the  answer  in  this  case  con- 
tained no  new  matter;  and  the  question  is  whether  it  denied  a  material  allega- 
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tion  of  the  complaint*  so  as  to  make  an  issue.  "In  order  to  make  the  answer 
frivolous,  the  objection  must  extend  to  and  embrace  the  whole  pleading  ob- 
jected to,  so  that  nothing  is  left  of  the  pleading  that  can  entitle  the  party  to  a 
trial."    TJiarin  v.  Seabrooh,  6  S.  0.  118. 

IViragniph  1  of  the  answer  makes  no  legal  and  proper  denial.  True, it  states 
that  the  defendant  "  has  no  knowledge  or  information  sufficient  to  form  a  be- 
lief" as  to  the  incorporation  of  the  said  American  Button-Hole,  Overseaming 
&  Sewing  Machine  Company;  but,  as  the  fact  of  incorporation  pertained  to  the 
right  to  sue,  this  court,  in  the  case  of  Steam-ahip  Co,  v.  Kodgers,  21  S.  C.  27, 
has  held  that  **  where  a  plaintiff  corporation  alleged  its  corporate  existence,  and 
defendant  answered  such  allegation  by  a  denial  of  knowledge  or  information 
sufficient  to  form  a  bebef,  the  plaintiff's  corporate  existence  or  capacity  to  sue 
is  not  in  issue." 

Fkuragraphs  2  and  3  admit  that  he  (defendant)  "executed  and  delivered  cer- 
tain notes  to  the  aUeged  American  Button-Hole,  Overseaming  &  Sewing  Ma- 
chine Company,  but  does  not  know  the  date,  amount,  or  terms  of  said  notes." 
As  copies  of  the  notes  sued  on  were  attached  to  the  complaint,  we  confess  this 
looks  very  much  like  an  intentional  evasion;  but  still  we  cannot  say  that  it 
was  an  admission  of  the  identical  four  notes  sued  on.  It  was  certainly  not  a 
denial  that  he  signed  these  notes,  and  made  no  issue. 

But  the  fourth  paragi-aph  states  '*that  the  defendant  denies  each  and  every 
allegation  of  said  complaint  not  hereinbefore  admitted  or  denied."  It  seems 
to  us  that  this  was  in  effect  a  denial  that  he  had  executed  the  identical  notes 
sued  on.  We  have  seen  that  none  of  the  other  paragraphs  had  properly  denied 
any  of  the  material  allegations,  and  that  there  was  no  unequivocal  admission 
of  the  identical  notes  sued  on,  but  of  some  notes,  etc.  See  Kenfiedy  v.  Moore^ 
17 S.  C.  464;  Batik  v.  Strother,  22  S.  C.  557.  We  cannot  resist  the  conclusion 
that  the  last  paragraph  of  the  answer  was  a  general  denial  of  the  allegations 
of  the  complaint,  and  made  an  issue  for  the  jury. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re* 
versed. 

Simpson,  C.  J.,  and  McIyer,  J.,  concur. 


Holland  v.  Kemp. 

{Supreme  Cburt  of  South  OouroHna,    July  12,  1887.) 

Pbomibbobt  Nona — Action — Flbadiko. 

A  complaint  on  three  sealed  notes  which  alleges  and  demands  at  the  close  the 
aggr^ate  amonnt  sued  for,  is  not  demurrable  because  it  fails  to  give,  at  the  close 
of  eai^K  of  the  three  separate  causes  of  action  into  which  the  pleading  is  divided, 
the  particidar  sum  claimed  in  that  clause. 

Appeal  from  circuit  court,  Greenville  county. 
On  demurrer  to  complaint. 

Westmoreland  cfe  Dorroh,  for  Kemp,  appellant.  T.Q.dk  A,ff,  Donaldson^ 
for  Holland,  respondent. 

McGowAN,  J.  The  plaintiff  sued  the  defendant  on  three  sealed  notes,  all 
given  by  the  defendant  to  the  plaintiff,  and  on  the  same  day,  viz.,  on  October 
6, 18S5,  and  prayed  judgment  for  the  aggregate  sum  due,  $488.21,  besides  inter- 
est as  stated,  and  costs.  Full  copies  of  all  the  notes  were  set  out  in  the  com- 
plaint, but,  preceding  the  copy  of  each,  it  was  stated  as  a  separate  cause  of 
action,  viz.:  ''For  a  first  cause  of  action;"  "For  a  second  cause  of  action," 
etc.  The  defendant  interposed  a  demurrer  "to  the  first  cause  of  action,  be- 
cause the  allegations  as  to  the  same  do  not  state  facts  sufilclent  to  constitute 
a  cause  of  action;"  to  the  second  cause  of  action  the  same;  and  to  the  third 
cause  of  action  the  same.    Judge  Hudson  overruled  the  demurrer,  but  gave 
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the  defendant  20  days  to  answer.  From  this  order  the  defendant  appeals  to 
this  court  upon  the  ground  that  the  allegations  in  the  respective  causes  of  ac- 
tion did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  objection  has  nothing  substantial  in  it.  The  defendant  was  in  no  way 
surprised,  nor  left  in  doubt  as  to  what  was  claimed  against  him.  It  was 
nothing  more  than  a  claim  that  a  separate  breach  should  have  been  repeated 
after  the  copy  of  each  note  in  the  complaint.  It  is  true  in  reason  and  by  au- 
thority that  every  cause  of  action  should  be  completely  stated,  and  contain 
within  itself  all  necessary  averments,  or  it  will  be  held  bad.  Hammond  v. 
Railroad,  15  S.  0.  11.  But  the  particular  sum  of  damages  claimed  in  each 
cause  of  action  need  not  necessarily  be  given  at  its  close;  it  is  sufficient  if  the 
SLggregate  amount  is  alleged,  and  demanded  at  the  close  of  the  complaint. 
Pom.  R.  &  R.  §  575;  Voorh.  Code,  209.  The  Code  does  not  favor  a  technical 
construction  of  pleadings,  but  only  looks  to  the  substance;  and  if  the  cause 
of  action  be  substantially  alleged,  whether  it  be  in  complete  form  or  not,  it 
will  meet  the  requirements  of  the  Code.    Railroad  Oo.  v.  White,  14  S.  C.  51. 

In  this  case  it  may  be  fairly  said  that  there  was  really  but  one  cause  of  ac- 
tion, consisting,  however,  of  distinct  items, — ^the  three  notes.  The  plaintiff 
was  under  no  necessity  of  inserting  the  words,  ^For  a  first  cause  of  action," 
etc.  It  would  have  been  quite  sufficient  if  he  had  simply  copied  three  notes, 
one  after  the  other,  and  then  claimed  judgment  for  the  aggregate  amountdue. 
*'The  true  doctrine  to  be  gathered  from  all  the  cases  is  that  if  the  substantial 
facts  which  constitute  a  cause  of  action  are  stated  in  a  complaint  or  petition, 
or  can  be  inferred  by  reasonable  intendment  from  the  matters  which  are  set 
forth,  although  the  allegations  of  these  facts  are  imperfect,  incomplete,  and  de- 
fective, such  insufficiency  pertaining,  however,  to  the  form  rather  than  to  the 
substance,  the  proper  mode  of  correction  is  not  by  demurrer,  nor  by  exclud- 
ing evidence  at  the  trial,  but  by  a  motion  before  the  trial  to  make  the  aver- 
ments more  definite  and  certain  by  amendment."  Pom.  R.  &  R.  §  549,  and 
the  notes.  If,  by  reasonable  intendment,  the  facts  may  be  made  out,  and  it 
is  apparent  that  the  defendant  has  not  been  taken  by  surprise,  the  court  will 
sustain  the  order  overruling  the  demurrer.  Hammond  v.  Railroad  Co.,  sn^ 
pra. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  MoIyer,  J.,  concur. 


Dial,  as  Ex*x,  «.  Gary  and  another. 
{Supreme  Court  of  South  OaroKna.    July  13,  1887.) 

MoBTOAOB— Judgment  on  Fobeclosubis— -General  Ordeb  and  Fobmal  Decbeb. 
a  bill  to  foreclose  two  mortgages— one  for  $1,000,  and  the  other  for  $2,000— set 
ont  that  they  were  both  given  as  secarity  for  a  joint  and  several  promissory  note 
of  the  mortgagors  for  $3,000.  The  propertv  covered  by  the  $2,000  mortgage  was 
owned  joinUy  by  both  mortgagors ;  and  that  covered  by  the  other,  by  only  one. 
The  prayer  of  the  bill  was  that  each  piece  be  sold,  and  the  proceeds  of  each  sale  be 
applied  to  its  debt,  or  to  the  note  itself.  The  decree  was  that  the  prayer  of  the  bill 
be  granted,  but,  owing  to  the  absence  of  necessary  papers,  no  formal  judgment  was 
entered.  Application  was  sabsequen tly  made  to  another  j  ustlce  to  enter  such  judg- 
ment, and  the  point  was  then  made  for  the  first  time  that  the  parties  intended  the 
$2,000  as  primary  security  for  the  note.  The  judge  so  held,  and  the  judgment  was 
entered  accordingly.  Held  error;  the  point  raised  and  decided  not  being  coram 
Judice. 

Same— Sbpabatb  Mobtoaobb  to  Becubb  Joint  Debt— Pbimaby  Sbcubitt. 

Where  two  makers  of  a  joint  and  several  note  for  $3,000  execute  jointly  two 
mortgages—one  for  $1,000,  and  the  other  for  $2,000-7-to  secure  it,  the  mere  fact  that 
the  $2,000  mortgage  is  on  property  owned  jointly,  while  the  other  is  on  property 
owned  by  but  one  of  the  mortgagors,  raises  no  presumption  of  intention  on  the  part 
of  the  mortgagors  that  such  $2,000  mortgage  was  given  as  primary  security. 

y  Google 


)igitized  by  ^ 


S.  C]  DIAL  V.  GARY.  85 

Appeal  from  circuit  court,  Richland  county. 

On  bill  to  foreclose  mortgages.  The  facts  appear  from  the  following  ex- 
tract from  the  decree  of  Cothran,  J.,  referred  to  in  the  opinion: 

"This  case  has  become  histoiical.  The  cause  of  action  grows  out  of  certain 
moneyed  transactions  between  the  defendants  and  their  uncle,  Asa  Burke, 
since  deceased,  who  was  a  citizen  of  the  state  of  Massachusetts.  On  the  ninth 
October,  1873,  the  defendants  jointly  and  severally  made  their  promissory 
note  to  the  said  Asa  Burke  for  the  sum  of  $3|000.  On  the  same  day,  the  said 
Tappan  made  and  delivered  his  certain  mortgage  deed  of  a  house  and  lot  on 
Blanding  street,  in  the  city  of  Columbia,  to  secure  payment  of  the  sum  of 
$1,000,  recited  in  said  mortgage  as  the  condition  of  a  penal  money  bond  in 
the  sum  of  $2,000.  No  bond,  however,  answering  to  this  description  hHS 
been  produced.  On  the  same  day,  the  defendants  jointly  executed  their  mort- 
gage deed,  to  the  said  Asa  Burke,  of  the  Gervais-street  property,  in  the  city 
of  Columbia,  to  secure  the  payment  of  the  sum  of  82,000,  recit^  in  the  said 
mortgage  as  the  condition  of  their  penal  money  bond  in  the  sum  of  84,000. 
No  bond  answering  to  this  description  has  been  produced.  The  promissory 
note  for  $3,000  is  precisely  the  sum  of  the  aggregate  of  the  penalties  recited 
in  the  said  two  mortgages,  and  the  date,  October  9,  1873,  is  the  same. 

''Upon  one  of  the  former  hearings,  fall  term,  1881,  and,  as  it  happened,  be- 
fore me,  this  very  matter  of  discrepancy  was  brought  up  on  demurrer,  which 
was  overruled,  and  notice  of  appeal  to  the  supreme  court  was  duly  given.  In 
overruling  the  demurrer,  leave  to  answer  was  given,  and  the  defendants,  re- 
serving their  right  of  appeal,  answered  the  complaint,  went  to  trial  upon  the 
merits  before  Judge  Witherspoon,  were  cast,  and,  appealing  from  this  de- 
cree, took  up  at  the  same  time,  for  review  by  the  supreme  court,  the  judg- 
ment upon  the  demurrer.  The  judgment  overruling  tlie  demurrer  was  sus- 
tained, and  the  decree  of  Judge  Witherspoon  was  afiQrmed.    *    «    * 

"At  this  stage  of  the  decree  I  have  been  greatly  delayed,  and  its  earlier 
filing  prevented,  by  the  lack  of  necessary  papers  to  formulate  a  proper  judg- 
ment in  the  case;  and  that,  notwithstanding  repeated  requests  made  to  the 
plaintiff's  counsel  to  furnish  the  same.  I  am  still  embarrassed  for  the  want 
of  these. 

**  Wherefore,  it  is  ordered  and  adjudged  that  the  plaintiff  herein  have  the 
relief  demanded  in  his  complaint,  and  that  his  counsel  have  leave  to  move  be- 
fore the  judge  of  the  Fifth  circuit,  or  the  judge  in  turn  presiding  for  the 
county  of  Bichland,  for  such  formal  judgment  as  may  be  necessary  to  effect- 
uate this  purpose." 

Clark  &  Muller,  for  Gary  and  Tappan,  appellants.  Lyle8  d^  Hayn^wortht 
for  Dial,  Ex*x,  etc.,  respondent.  • 

McIvEB,  J.  The  litigation  between  these  parties  has  been  brought  before 
this  court  upon  several  previous  occasions,  as  appears  in  14  S.  C.  573,  584, 
20  S.  C.  167,  and  24  S.  C.  572,  to  which  reference  may  be  had  for  a  more  full 
statement  of  the  facts  than  it  is  deemed  necessary  to  make  on  the  present  oc- 
casion. 

Judge  Cothran,  by  his  decree  of  fourteenth  January,  1885,  subsequently 
affirmed  by  this  court,  determined  that  the  two  mortgages — ^the  one  given  by 
Gary  and  Tappan  on  the  Gervais-street  property,  nominally  to  secure  the  pay- 
ment of  H  bond  in  the  penal  sum  of  $4,000,  conditioned  for  the  payment  of 
$2,000;  and  the  other  given  by  Henry  L.  Tappan  on  the  Blanding-street  prop- 
erty, nominally  to  secure  the  payment  of  a  bond  in  the  penal  sum  of  $2,000, 
conditioned  for  the  payment  of  $1,000 — were  both  really  given  to  secure  the 
payment  of  the  debt  represented  by  the  joint  note  of  Gkiry  and  Tappan  for 
$3,000;  but,  not  having  been  furnished  with  the  papers  necessary  for  the  pur- 
pose, he  was  unable  to  formulate  a  proper  judgment  in  the  case,  and  he  there- 
fore simply  ordered  and  adjudged  "that  the  plaintiff  herein  have  the  relief  de- 
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manded  in  his  complaint,  and  that  his  counsel  have  leave  to  move  before  the 
judge  of  the  Fifth  circuit,  or  the  judge  in  turn  presiding  for  the  county  of 
Richland,  for  such  formal  judgment  as  may  be  necessary  to  effectuate  this 
purpose. "  Judge  Pressley  being  the  judge  in  turn  presiding  for  the  county  of 
Richland,  application  was  made  to  him  for  such  formal  judgment.  Upon  this 
application  the  parties  raised  the  question  "whether  the  Gfervais-street  prop- 
erty is  bound  by  the  mortgage  thereon  for  the  whole  of  the  said  three  thou- 
sand dollar  note,  or  whether  it  is  bound  for  only  two  thousand  of  the  same." 
Judge  Pressley,  after  saying  that  "on  this  question  Judge  CJothran  has  not 
specifically  decreed;  his  decision  is  that  the  mortgages  on  the  Gervais-street 
lot,  and  that  on  the  Blanding-street  lot,  were  intended  to  secure  said  note;" 
and  after  stating  that,  for  certain  reasons  which  need  not  here  be  repeated, 
he  understands  Judge  Gothran^s  decree  to  determine  that  the  mortgages 
must  be  construed  most  favorably  to  the  mortgagee,^-proceeds  to  decide  as 
follows:  "Considering,  then,  that  the  note  in  question  was  the  joint  note  of 
the  mortgagors,  and  that  the  Gervais-street  property  was  their  joint  property, 
while  the  Blanding-street  lot  was  the  sole  property  of  H.  L.  Tappan,  I  am 
led  to  the  conclusion  that  the  Gervais-street  mortgage  was  intended  to  be 
the  first  security  for  the  whole  of  said  note,  and  that  the  other  mortgage  was 
intended  to  secure  the  deficiency,  if  any,  not  exceeding  one  thousand  dollars. " 
But  recognizing  the  fact  that  "there  may  be  doubt  whether  this  be  the  cor- 
rect meaning  of  Judge  Cothran's  decree, "  and  with  a  view  to  avoid  further 
delay,  he  renders  judgment  in  favor  of  the  plaintiff,  and  against  the  defend- 
ants, for  the  sum  of  85,171.42,  the  full  amount  of  the  $3,000  note,  with  leave 
to  enter  judgment,  and  issue  execution  for  the  same,  forthwith.  Then  he 
renders  judgment  for  the  full  amount  of  the  second  cause  of  action,  as  to 
which  there  was  no  contest,  and  orders  that  if  the  last-mentioned  amount  be 
not  paid  by  a  day  named,  that  the  (lervais-street  property  be  sold  under  the 
mortgage  on  it  given  to  secure  the  payment  of  the  second  cause  of  action, 
subsequent  to  the  mortgage  first  above  referred  to,  and  direct><  that  the  pro- 
ceeds of  the  sale  be  applied  in  payment  of  the  amount  adjudged  to  be  due  on 
the  second  cause  of  action,  together  with  the  interest  thereon,  and  the  costs 
of  the  case,  and  that  the  balance  of  the  proceeds  of  the  sale  be  held  subject  to 
the  further  order  of  the  court. 

From  this  judgment  the  defendants  appeal  upon  the  following  grounds:  (1) 
Because  of  error  in  holding  that  the  mortgages  must  be  construed  most  favor- 
ably to  the  mortgagee;  (2)  in  holding  that  the  Gervais-street  property  was  in- 
tended to  be  the  first  security  for  the  entire  debt;  (3)  in  rendering  judgment 
against  the  defendants  for  the  entire  amount  of  the  $3,000  note,  with  leave 
to  issue  execution  for  the  same  forthwith. 

It  will  be  observed  that  Judge  Pressley  was  simply  called  upon  to  render 
the  formal  judgment  authorized  by  Judge  Cothran's  decree,  or,  as  he  him- 
self expresses  it:  "My  sole  duty  is  to  make  such  order  as  may  execute  his  de- 
cree accoi-ding  to  its  intent. "  He  was  not  called  upon  or  authorized  to  decide 
any  of  the  issues  in  the  cause,  for,  as  he  says,  "Judge  Gothran  has  decided 
the  issues  in  this  case. "  His  duty,  therefore,  was  simply  administrative ;  not 
judicial.  The  real  questions,  then,  are  whether  he  has  confined  himself  to  a 
construction  of  Judge  Cothran*s  decree,  in  order  to  carry  it  into  effect,  and 
whether  he  has  placed  the  proper  construction  upon  such  decree. 

To  determine  these  questions,  it  will  be  necessary  to  consider  what  was  ad- 
judged by  the  decree  of  Judge  Cothran,  or,  to  be  more  precise,  whether  he 
determined  anything  as  to  tlie  order  in  which  the  mortgaged  property  was  to 
be  subjected  to  the  payment  of  the  mortgage  debt.  After  a  careful  exami- 
nation of  that  decree,  as  well  as  the  opinion  of  this  court  affirming  it,  we  are 
unable  to  discover  any  indication  that  such  a  point  was  ever  presented  to  the 
mind  of  Judge  Cothran, — much  less  that  it  was  ever  adjudicated  by  him. 
No  such  point  is  alluded  to  in  the  complaint  or  any  of  the  pleadings,  nor  was 
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there  any  testimony  adduced  as  to  this  matter.  No  such  issue  having  been 
raised,  either  in  the  pleadings  or  the  evidence  upon  which  Judge  Cothban 
heard  the  case,  there  was  no  call  for  him  to  decide  it;  and  accordingly  we  find 
no  allusion  in  the  decree  to  the  question  of  the  order  of  liability  of  the  mort- 
gaged property.  The  real  controversy  before  Judge  Oothran  was  whether 
the  two  mortgages,  purporting  to  secure  the  payment  of  the  bonds  therein  de- 
scribed, respectively,  which  were  not  offered  in  evidence,  were  really  intended 
to  secure  the  same  debt  which  was  represented  by  the  $3,000  note,  which  was 
offered  in  evidence,  and  the  decision  simply  was  that  such  was  the  real  inten- 
tion, and  hence  that  the  plaintiff  was  entitled  to  judgment  of  foreclosure  of 
both  at  the  mortgages;  and  such,  no  doubt,  would  have  been  the  judgment 
then  rendered  if  the  judge  had  been  furnished  with  the  necessary  papers  to 
enable  him  to  formulate  the  judgment.  But  there  is  not  a  word  said  in  the 
decree,  or  even  any  intimation  given,  that  one  of  these  mortgages  was  in- 
tended as  a  prior  security,  and  that  the  other  could  only  be  resorted  to  in  case 
the  former  proved  insufficient.  It  seems  to  us,  therefore,  that  Judge  Press- 
let  has  not  confined  himself  simply  to  an  order  carrying  into  effect  Judge 
Gothban's  decree,  but  has  gone  further,  and  adjudged  a  new  issue  not  raised 
before  or  decided  by  Judge  Ck)THRAN,  and  that  in  this  respect  there  was  error. 

But  in  addition  to  this,  even  if  the  question  were  an  open  one,  we  are  un- 
able to  concur  in  the  view  taken  by  Judge  Pressley.  As  we  have  said,  there 
is  no  allegation  in  the  pleadings,  nor  is  there  any  evidence,  that  the  intention 
was  that  the  Gervais-street  mortgage  should  be  the  primary  security  for  the 
mortgage  debt,  and  the  Blanding-street  mortgage  only  secondary  security ;  and 
in  the  absence  of  any  such  allegation  or  proof  we  are  unable  to  see  what  war- 
rant we  would  have  for  concluding  that  such  was  the  intention  of  the  parties. 
On  the  contrar}',  the  more  legitimate  conclusion  would  seem  to  be  that,  while 
both  of  these  mortgages  were  designed  to  secure  the  debt  of  $3,000,  yet  it  was 
only  in  the  proportions  designate  in  the  mortgages,  respectively,  that  the 
mortgaged  property  was  to  serve  as  such  security, — that  is  to  say,  the  Gervais- 
street  property  was  pledged,  so  to  speak,  for  $2,000,  two-thirds  of  the  debt, 
and  the  Blanding-street  property  for  $1,000,  the  remaining  third;  and  hence 
that  the  Gervais-street  mortgage  could  only  be  foreclosed  for  the  amount  which 
it  was  intended  to  secure,  and  for  the  balance  resort  must  be  had  to  the  Bland- 
ding-street  property.  This  seems  to  have  been  the  view  upon  which  the  com- 
plaint was  framed,  for,  after  stating  the  facts,  the  demand  for  relief  is — First, 
that  the  mortgage  for  $2, 000 — the  Gervais  street  mortgage — be  foreclosed,  the 
property  sold,  and  the  proceeds  paid  to  plaintiff.  Second,  that  the  mortgage 
for  $1,600 — ^the  Blanding-street  mortgage — be  foreclosed,  property  sold,  and 
proceeds  applied  to  debt  of  plaintiff.  Third,  in  the  alternative,  that  the  pro- 
ceeds of  such  sales  be  applied,  either  to  the  payment  of  the  bonds  secured  by 
said  mortgages,  as  purported  by  the  tenor  of  the  mortgages,  or  to  the  payment 
of  the  $3,000  mentioned  in  the  note,  if  such  is  ascertained  to  be  the  real  in- 
tention of  the  moi-tgages.  This  shows  that  the  plaintiff,  in  his  complaint,  rec- 
ognized the  view  that  these  mortgages  were  only  designed  to  secure  certain 
specified  portions  of  the  debt,  and  that  neither  was  intended  to  secure  the  en- 
tire debt.  And  when  Judge  Gothran,  in  his  decree,  adjudged  "that  the 
plaintiff  herein  have  the  relief  demanded  in  bis  complaint,"  it  seems  to  us  that 
he  converted  into  a  judgment  the  demand  made  by  the  plaintiff  in  his  com- 
plaint; and  as  the  plaintiff  made  no  such  demand  as  is  now  made  by  his  rep- 
resentative, that  each  of  these  mortgages  shall  be  foreclosed  for  the  entire  debt 
of  $3,000,  instead  of  the  proportions  thereof  distinctly  designated  in  the  mort- 
gages, and  especially  when  it  is  demanded  that  one  of  the  mortgages  shall  be 
re^irded  as  the  primary  security  for  the  entire  debt,  and  the  other  secondary 
only,  it  seems  to  us  that  such  demand  not  only  comes  too  late,  but  has  no 
foundation  either  in  the  pleadings  or  the  evidence. 

The  circumstance  mentioned  by  Judge  Pressley  as  leading  him  to  the 
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conclusion  which  he  adopted, — ^that  the  note  for  $3,000  was  the  joint  note  of 
the  mortgagors,  and  that  the  Gervais-street  property  was  their  joint  property, 
while  the  Blanding-street  property  was  the  sole  property  of  Tappan, — does 
not  seein  to  us  suflicient  to  warrant  such  a  conclusion,  in  face  of  what  the 
parties  actually  did  and  put  in  writing.  In  view  of  the  preceding  decision 
in  this  case,  we  must  assume  that  the  real  object  of  both  of  the  mortgages 
was  to  secure  the  payment  of  the  debt  of  $3,000;  but  in  what  proportions 
the  property  mortgaged  was  to  serve  as  such  security  does  not  seem  to  have 
been  determined,  in  express  terms,  though  we  think  it  has  been  by  implica- 
tion, at  least,  as  will  be  seen  by  what  we  have  already  said,  as  well  as  by  the 
fact,  strongly  relied  on  both  by  the  circuit  judge  and  by  this  court,  that  the 
sums  mentioned  in  the  two  mortgages  make  up  the  precise  amount  of  the 
note, — not  only  clearly  negativing  the  idea  that  one  was  the  primary  secu- 
rity, and  the  other  secondary  merely,  but  implying  that  each  mortgage  was 
designed  as  a  security  for  the  amount  mentioned  therein.  Now,  assuoEiing 
the  fact  that  the  $3,000  note  was  the  joint  note  of  Gary  and  Tappan,  and  the 
Gervais-street  property  their  joint  property,  and  the  further  fact  that  the 
Blanding-street property  was  the  separate  property  of  Tappan,  yet  if,  as  most 
likely  was  the  case,  Gary  and  Tappan  wished  to  borrow  from  their  uncle 
$2,000  for  their  joint  use,  and  Tappan,  at  the  same  time,  wished  to  borrow 
$1,000  for  his  individual  use,  what  was  more  natural  than  that  the  joint 
property  should  be  mortgaged  to  secure  the  money  borrowed  for  joint  use,  and 
the  separate  property  mortgaged  to  secure  that  which  was  borrowed  for  the 
individual  use  of  Tappan?  It  is  only  in  this  way  that  we  have  been  able  to 
account  for  the  unusual  form  of  this  transaction ;  for  there  is  no  allegation, 
evidence,  or  even  suggestion  that  the  Gervals^street  property  was  at  that  time 
supposed  to  be  insufficient  security  for  the  sum  of  $3,000. 

Under  the  view  which  we  have  taken  of  the  case,  we  do  not  suppose  that 
the  other  question  raised  by  appellants,  as  to  the  right  to  foreclose  a  mort- 
gage for  an  amount  exceeding  the  penalty  of  the  bond  which  it  was  given  to 
secure,  will  become  of  any  practical  importance;  but  we  may  say  that  the  au- 
thorities cited  by  counsel  for  appellants  seem  to  sustain  the  view  that  in  such 
a  case  judgment  cannot  be  rendered  for  an  amount  exceeding  the  penalty. 

We  desire  to  add,  with  a  view  to  avoid  any  misconception,  that  no  question 
has  been  raised  here,  as  it  was  in  Warren  v.  Raymond^  12  S.  C.  9,  as  to  the 
propriety  of  rendering  judgment,  with  leave  to  issue  execution,  in  an  action 
to  foreclose  a  mortgage  for  the  whole  amount  of  the  debt,  before  the  sale  un- 
der the  mortgage  has  been  made,  and  the  deficiency  thereby  ascertained,  and 
therefore  we  are  not  to  be  regarded  as  deciding  anything  in  reference  to  tliat 
matter. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court,  except 
in  so  far  as  it  directs  a  sale  of  the  Gervais-street  property  under  the  mortgage 
given  to  secure  the  debt  constituting  the  second  cause  of  action,  be  reversed, 
and  that  the  case  be  remanded  to  that  court  for  such  further  proceedings  as 
may  be  necessary  to  carry  out  the  views  herein  announced. 

Simpson,  C.  J.,  and  McCk)wAN,  J.,  concur. 


Williams  v.  Central  B.  B. 

[Suprenu  Court  of  QwraioL,    February  8,  1887.) 

N«w  Trial— Hearinq  ok  Motion— -Brikp  of  Evidknck. 

A  motion  for  a  new  trial  having  been  made  during  the  term  at  which  the  case 
was  tried,  and  an  order  passed  that  the  motion  be  heard  in  vacation,  the  hearing 
may,  bv  order  of  the  presiding  judge,  be  postponed  f^om  time  to  time,  and  the 
brief  of  evidence  be  approved  at  fioal  hearing. 
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1  Same— Review  on  Appeal. 

Where  it  appears  from  the  record  that  the  verdict  of  the  Jury  was  strongly  and 
decidedly  against  the  weight  of  evidence,  the  Judgment  of  tne  trial  court  granting 
a  motion  for  a  new  trial  will  be  affirmed. 

Error  to  superior  court,  Lee  county. 

Action  by  Henry  Williams,  plaintiff  in  error,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  from  defendant's  careless 
running  of  its  cars. 

M,  Q.  Bayncj  Kimhrough  &  Long^  and  ffalsey  <&  Bateman,  for  plaintiff  in 
error.    Lyon  db  Gresham,  and  S,  A.  Hawkins,  contra. 

Blandford,  J.  Williams  sued  the  Central  Railroad,  and  obtained  a  ver- 
dict. The  railroad  company  moved  for  a  new  trial.  An  order  was  taken  dar- 
ing the  term  at  which  the  trial  was  had,  that  the  same  should  be  heard  at  the 
next  term  of  Sumter  superior  court,  and  that  the  movant  have  leave  until 
that  time,  or  until  the  further  order  of  the  court,  to  make  out  a  brief  of  the 
evidence.  When  the  case  was  called  during  Sumter  superior  court,  the  same 
was  continued  to  Macon  superior  court,  at  the  suggestion  of  counsel  for  Will- 
iams. At  Macon  superior  court,  the  counsel  for  Williams  being  sick,  the  case 
was  ordered  to  be  heard  at  the  adjourned  term  of  Sumter  superior  court. 
When  the  case  was  called  at  the  adjourned  teim  of  Sumter  superior  court, 
counsel  for  Williams  moved  to  dismiss  the  motion  for  new  trial,  upon  the 
ground  that  the  brief  of  evidence  had  not  been  filed  and  approved  by  the  court. 
The  court  overruled  this  motion,  and  approved  the  brief  of  evidence,  and 
granted  a  new  trial  in  said  case.  These  several  rulings  of  the  court  were  ex- 
cepted to  by  the  plaintiff,  and  error  is  assigned  thereon. 

1.  There  was  no  error  in  refusing  to  dismiss  the  motion  for  a  new  trial 
when  the  case  was  called  for  final  hearing,  upon  the  grouud  that  the  brief  of 
evidence  had  not  been  filed  or  approved  by  the  court.  The  order  for  the  hear- 
ing was  taken  in  term,  and  not  by  consent,  and  it  was  that  the  movant  should 
have  leave  to  make  out  a  brief  of  the  evidence  until  the  time  the  case  was  ordered 
to  be  heard  at  Sumter  superior  court,  or  until  the  further  order  of  the  court. 
This,  then,  was  under  the  control  of  the  court,  by  its  own  order.  And  it  ap- 
pears to  us  that  the  case  was  not  heard  hj  reason  of  the  fact  that  the  same  was 
further  continued,  at  the  instance  of  the  counsel  for  the  plaintiffs,  to  Macon 
superior  court;  and  it  further  appears  that  the  same  was  not  heard  at  Macon 
superior  court,  because  of  the  sickness  of  the  plaintiff's  counsel,  and  for  his 
benefit  The  case  was  continued  to  the  adjourned  term  of  Sumter  supe- 
rior court,  and  at  that  time  it  was  within  the  power  of  the  court,  under  this 
order  granted  in  term,  to  approve  the  brief  of  evidence  presented  by  the  mov- 
ant, and,  having  done  so,  he  committed  no  error. 

2.  There  was  no  error  in  granting  the  motion  for  new  trial,  as  it  appears  to 
UB  from  the  record  that  the  verdict  of  the  jury  was  strongly  and  decidedly 
against  the  weight  of  evidence  in  the  case;  so  we  affirm  the  judgment  of  the 
court  below,  granting  the  motion  for  new  trial  in  this  case.  Judgment  af- 
firmed. 


Pekblbs  9.  Morris. 

{Supreme  Court  of  Georgia.    January  25,  1887.) 

1.  PoflBBnoBT  Wabbaitt— Whbn  it  Ltkb— Joint  Cboppbbs. 

If  one  of  two  persons  who  have  cropped  jointly,  under  an  agreement  to  share  the 
products  of  the  farm  equally,  disposes  of  a  portion  of  the  crop  after  the  death  of  the 
other  person,  but  before  a  division  of  the  crop  has  been  made,  a  possessory  war- 
rant for  such  part  of  the  crop  will  not  lie  in  favor  of  the  executor  of  the  deceased 
against  the  porch  aser. 

2.  Samb— AwABDiNO  Possession — Cbbtiobabi. 

In  such  proceeding,  the  magistrate  having  awarded  possession  of  the  property  to 
the  executor,  hM,  that  it  was  competent  for  the  pourt.  in  reversing  the  magistrate's 
judgment  on  eert4orari,  to  award  poiasesslon  to  the  purchaser. 
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Error  from  superior  court,  Henry  county ;  Lumpkin,  Judge. 
/.  D.  Stewart  and  F.  B,  Dismuke,  for  plaintiff  in  error.     Wm,  T.  Dick- 
son and  Bell  &  Hammond,  for  defendant. 

Hall,  J.  William  J.  Peebles  and  Henderson  cropped  jointly  in  the  year 
1885.  They  were  to  share  equally  in  the  products  of  the  farm.  In  October, 
1885,  Peebles  died,  leaving  a  will  in  which  his  wife  was  appointed  his  executrix. 
Shortly  after  his  death  and  before  probate  of  the  will,  Mrs.  Peebles,  the  execu- 
trix, in  her  own  name  sued  out  a  possessory  warrant  against  Morris,  to  whom 
Henderson  had  sold  a  part  of  the  joi nt  crop.  On  the  trial  of  the  case,  the  magis- 
trate awarded  the  possession  of  the  property  to  Mrs.  Peebles,  and  to  this  judg- 
ment Morris  prosecuted  a  writ  of  certiorari.  On  the  hearing  of  the  writ,  the 
superior  court  reversed  the  judgment  of  the  magistrate,  and  awarded  the 
possession  of  the  property  to  Morris. 

It  does  not  appear  that  Peebles  in  his  life-time,  or  his  executrix  after  his 
death,  had  exclusive  possession  of  any  part  of  the  crop  in  controversy.  The 
most  that  can  be  said  is  that  the  executrix  claimed  the  legal  right  to  the  joint 
possession  with  Henderson,  and  that  she  notified^  Morris  not  to  purchase  from 
him.  On  hearing  the  certiorari,  the  judge  was  of  opinion  that  this  was  not 
a  case  for  a  possessory  warrant.  In  Usry  v.  Rainwater,  40  Ga.  328,  it  was 
held  that,  where  parties  are  jointly  in  possession  of  property  as  croppers,  there 
must  be  such  division  as  will  put  each  party  in  possession  of  his  part  of  the 
property  in  his  own  right  before  a  possessory  warrant  will  lie  in  favor  of  one 
against  the  other  to  recover  any  portion  of  the  joint  property.  This  covers 
the  very  point  in  issue. 

That  it  was  competent  for  the  judge,  in  passing  upon  the  certiorari^  to 
award  the  possession  of  the  property  to  the  party  who  appeared  to  be  entitled 
thereto,  see  Wilson  v.  Reese,  37  Ga.  578.    Judgment  affirmed. 


Love  o.  Lamar  and  others. 

{Supreme  Oourt  of  Oeorgia,    February  8,  1887.) 

Masried  Woman— Liability  ov  Note  ahd  Mortgaob— Sale  to  Husbaivd. 

Where  a  married  woman  and  her  husband  signed  a  promissory  note  for  the  price 
of  goods  sold  to  the  husband,  with  the  word  **  security  "  introduced  after  the  wife's 
signature,  and  before  that  of  the  husband;  and  the  seller  accepted  the  note,  and  a 
mortgage  given  by  the  wife  on  her  separate  property  securing  it,  without  inquirj 
of  her,  having  previously  delivered  the  goods  on  the  husband's  promise  to  obtain 
the  wife's  signature  to  such  papers;  and  the  bills  for  the  goods  were  made  oat  to 
the  husband  personally,  except  one  in  which  the  word  "agent"  was  added  after 
his  name:  held,  in  an  action  on  the  note  and  mortgage,  in  which  there  was  no 
evidence  that  the  wife  recognized  the  husband  as  her  agent,  except  tlie  representa- 
tions made  by  him  upon  the  matter,  that  her  defense  that  the  note  and  mortif^ge 
were  given  as  security  merely  should  be  sustained. 

Error  from  superior  court,  Lee  county;  Fort,  Judge. 
W,  H.  Kimhrough,  E,  Q.  Simmons,  and  2).  H.  Pope,  for  plaintiff  in  error. 
J,  W,  Walters  and  Wright  cfe  Amheim,  for  defendants. 

Hall,  J.     Lamar,  Rankin  &  Lamar  brought  suit  against  Mrs.  Mattie  E. 
Love,  the  wife  of  J.  T.  Love,  upon  a  promissory  note  dated  thirtieth  October,. 
1882,  of  which  the  following  is  a  copy. 
"jj^OO.  Leesburg,  Ga.,  1882. 

"Twelve  montlis  after  date  I  promise  to  pay  to  Lamar,  Rankin  &  Lamar, 
or  bearer,  the  sum  of  eight  hundred  dollars,  with  interest  at  rate  of  seven  per 
cent,  per  annum  from  date,  for  drugs. 

"Ot:tober  80, 1882.  [Signed]  Mattie  E.  Love. 

"Security:    J.  T.  Ix)ve." 
— And  at  the  same  time  proceeded  to  foreclose  a  mortgage  given  by  Mattie  £. 
Love  to  them  to  secure  the  payment  of  said  note.    The  defense  set  up  waa 
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that  Mrs.  Love  signed  the  note  as  security  for  her  husband,  and  gave  a  mort- 
gage on  her  separate  property,  as  additional  security  for  the  payment  of  his 
debt.  She  denied  that  her  husband  was  her  agent  in  the  purchase  of  the  goods 
for  which  the  note  was  given,  or  that  the  plaintiffs,  through  their  agent,  Will- 
iam Gilbert,  ever  sold  the  goods  to  her,  or  to  her  husband  as  her  agent,  or  that 
he  conducted  the  business  in  which  the  goods  were  employed,  for  her  benefit, 
or  on  her  account.  Under  the  evidence  and  charge  of  the  court,  a  verdict  was 
returned  in  favor  of  the  plaintiffs,  and  a  new  trial  was  moved  for  on  the 
ground  that  the  verdict  was  contrary  to  and  without  evidence  to  sustain  it, 
and  that  it  was  contrary  to  and  without  law  to  support  it.  This  motion  was 
overruled,  and  hence  this  writ  of  error. 

To  sustain  these  defenses  it  was  incumbent  upon  the  defendant  to  bhow  that 
her  undertaking  was  that  of  surety  for  her  husband;  that  the  debt  was  his, 
and  not  hers;  that  the  credit  was  extended  to  him,  and  not  to  her;  and  that 
he  did  not  contract  the  account  as  her  agent.  This  record  discloses  no  evi- 
dence that  she  ever  recognized  him  as  her  agent,  except  the  representations 
made  by  him  upon  this  point  to  the  agent  of  the  plaintiffs.  The  note  itself 
was  signed  by  her,  with  the  word  "security**  after  her  name,  and  before  that 
of  her  husband  signed  thereto,  and  went  immediately  into  the  hands  of  plain- 
tiffs' agent,  where  it  has  since  been;  at  least,  we  are  authorized  to  infer  this 
fact  from  the  circumstances  attending  the  case,  especially  as  there  was  no  de- 
nial of  them,  and  no  satisfactory  explanation.  They  conducted  their  deal- 
ings, throughout  the  transaction,  with  the  husband,  and  this  word  ''security," 
thus  appearing,  was  sufficient  to  put  them  upon  inquiry,  which,  if  it  had  been 
pursued,  would  doubtless  have  led  to  a  knowledge  of  the  real  truth  of  the 
transaction,  and  would  have  disclosed  the  relation  in  which  she  stood  to  the 
paper.  Though  the  plaintiff's  agent  had  an  opportunity  to  confer  with  her 
before  the  execution  of  the  papers,  it  does  not  seem  that  he  did  so,  but  was 
content  with  the  revelations  made  by  the  husband.  After  the  death  of  her 
husband  she  had  various  conversations  with  persons  introduced  as  witnesses 
by  the  plaintiff,  in  which  she  expressed  a  willingness  to  pay  $500  of  this  in- 
debtedness, for  which  she  invariably  declared  that  she  had  agreed  to  become 
her  husband's  security.  It  does  not  appear  that  she  signed  any  other  con- 
tract, or  made  any  other  agreement,  than  that  manifested  by  the  note  and 
mortgage,  both  of  which  she  swore  on  the  trial  were  given  to  secure  the  pay- 
ment of  her  husband's  debt.  There  is  no  direct  denial  of  this  fact  to  be  found 
anywhere  in  the  evidence  adduced  on  the  trial.  Various  attempts  were  made 
to  show  from  circumstances,  inconclusive  in  their  nature,  and  not  necessarily 
contradictory  of  the  account  she  gave,  that  the  debt  was  hers,  and  not  her 
husband's.  It  is  a  circumstance  not  without  significance,  that  these  negotia- 
tions were  commenced  and  carried  on  by  her  husband  and  the  plaintiffs'  agent 
in  her  absence;  that  the  goods  Were  sold  and  forwarded  before  the  execution 
of  the  note  and  mortgage,  and  upon  the  husband's  promise  alone  to  secure 
her  signature  to  these  papers;  and  that  all  the  bills  for  goods,  with  one  excep- 
tion, were  made  out  and  charged  directly  to  the  husband.  One  of  these  bills 
was  made  to  "Dr.  J.  T.  Love,  agent;"  the  others  omitted  the  word  "agent." 
That  made  to  him  as  agent  was  sworn  to  have  been  made  out  by  Gilbert,  the 
plaintiffs'  agent;  the  others  by  clerks  in  the  plaintiffs'  store  in  Albany.  The 
bill  made  out  by  the  plaintiff's  agent  bore  date  twenty-fourth  October,  1882. 
It  amounts  to  $706.72.  The  last  item  on  it  is  for  "amount  of  old  account, 
$^65.  The  transaction  out  of  which  this  bill  grew  was  the  first  that  de- 
fendant, through  her  alleged  agent  or  any  one  else,  had  ever  had  with  plain- 
tiffs. *'  The  other  bills  rendered  bore  date,  respectively,  twenty-eighth  Octo- 
ber, 1882,  twentieth  March,  1883,  and  eleventh  June,  1883. 

Presuming,  as  we  should  do,  that  the  court  charged  the  law  correctly,  in 
the  absence  of  exceptions  to  his  charge,  we  are  satisfied  that  this  verdict  is 
without  evidence,  and  is  contrary  to  the  law  which  should  govern  the  trans- 
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action.  In  Klirik  v.  Boland,  72  Ga.  485,  a  case  closely  resembling  this  in  its 
leading  facts,  we  held  that "  where  one  sought  to  sell  property  to  a  husband,  and 
take  property  belonging  to  the  wife  as  security  for  the  debt,  but,  finding  that 
this  could  not  be  done  so  as  to  bind  her,  a  bill  of  sale  to  the  property  was  made 
directly  to  her,  and  a  conveyance  with  bond  to  reconvey  was  given  by  her  to 
him  to  secure  the  debt,  if  the  husband  concealed  from  his  wife  the  true  nat- 
ure of  the  transaction,  and  caused  her  to  believe  that  he  was  the  purchaser, 
and  she  only  security,  a  mere  want  of  knowledge  on  the  part  of  the  vendor 
that  there  had  been  such  a  concealment  would  not  be  sufficient  to  relieve  him, 
but  there  must  also  be  an  absence  of  reasonable  grounds  of  suspicion.  The 
charge  of  the  court  to  the  effect  that,  if  the  wife  signed  the  deed,  believing 
that  she  was  doing  so  only  as  security,  and  if  she  had  been  so  informed,  and 
the  bill  of  sale  concealed  from  her,  then  she  was  not  bound,  must  reasonably 
and  fairly  have  been  taken  by  the  jury  to  mean  that  if  the  concealment  and 
information  had  been  by  the  husband  and  creditor  together,  or  by  the  husband 
and  known  to  the  creditor,  then  she  would  not  be  bound."  This  is  a  much 
stronger  ci\se  than  that,  for  there  the  bill  of  sale  to  the  property  for  which  the 
husband  bargained  was  made  directly  to  her;  but  here  it  does  not  appear  that 
the  sale  of  the  goods  was  communicated  to  her,  or  that  any  evidence  to  that 
effect  came  to  her  knowledge;  and  the  word  "security"  appearing  after  her 
signature  to  the  note,  and  before  her  husband's,  is  a  circumstance  in  connec- 
tion with  other  facts  of  the  case  pregnant  with  suspicion  that  she  was  misled 
as  to  the  nature  of  the  transaction,  as  contended  for  by  the  plaintiffs,  and  that 
it  was  concealed  from  her.  That  she  was  cognizant  of  what  passed  between 
her  husband  and  the  plaintiffs*  agent  is  nowhere  shown  in  this  record.  There 
is  nothing  in  the  cases  of  Hull  v.  Sullivan,  63  Ga.  126,  or  Boland  v.  Klink^ 
Id^  447,  that  conflicts  with  the  view  here  taken. 

While,  on  the  one  hand,  we  should  not  encourage  a  collusion  between  hus- 
band and  wife  to  defraud  parties  who  deal  openly  with  them  upon  the  faith  of 
her  separate  property,  yet  on  the  other  we  are  not  to  disregard  the  safeguards 
which  the  law  has  provided  for  her  protection,  and  the  security  of  her  sepa- 
rate property,  by  disabling  her  from  appropriating  it  to  the  payment  of  her 
husband's  debts,  or  to  pledge  it  as  security  for  the  debt  of  any  person  what>- 
soever.  Thus  impressed,  we  conclude  that  this  verdict  should  have  been  set 
aside  upon  the  grounds  taken  in  the  motion.  There  may,  perhaps,  be  a  dif- 
ferent case  od  another  trial,  going  to  fix  liability  upon  her.  We  cannot  antic- 
ipate, however,  that  this  will  be  done.  All  we  decide  is  that  the  evidence  on 
this  hearing  fell  short  of  that  mark.    Judgment  reversed. 


Sims  v.  Hatoher  and  another. 
(Supreme  Court  of  Georgia,    February  8,  1887.) 

1.  EZBCUnON—MOTIOVa—PKBCEDBNCB. 

When  the  case  on  trial  is  made  by  an  affidavit  of  illegality,  a  motion  by  the 

}>laintiff  in  fi.fa,  to  dismiss  the  illegality  takes  precedence  of  a  motion  by  the  de- 
endant  to  quash  the)!. /a. 

2.  Samb— DisMXHSAL  OF  Illbgalitt— CO8T8. 

Where  there  are  several  grounds  of  illegality  set  forth  in  the  affidavit,  one  of 
which  goes  to  a  part  of  the  property  levied  upon,  and  the  others  to  all  of  it,  if  the 
plaintiff  dismiss  the  levy,  at  tiie  nearlng,  as  to  the  property  affected  by  the  one 
ground,  and  then  demurs  to  the  affidavit  as  to  the  other  grounds  only,  and  the  de- 
murrer be  properly  sustained,  and  the  execution  be  ordered  to  proceed  as  to  the 
property  retained  under  levy,  this  does  not  amount  to  dismissing  the  whole  ille> 
gality,  and  settles  nothing  as  to  the  question  of  costs. 

3.  SaMB— EXOKPTION. 

Though  the  bill  of  exceptions  states  that  the  illegality  was  dismissed,  vet  if  the 
judgment  sent  up  in  the  record  is  not  one  of  dismissal,  but  only  sustains  a  demurrer 
to  some  of  the  grounds  of  illegality,  and  orders  the  Ji.  fa.  to  proceed  as  to  a  portion 
of  the  property  levied  upon,  there  is  nothing  to  found  an  exception  upon  to  the  al- 
leged dismissal  of  the  illegality. 
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Error  from  superior  court  Stewart  county;  Fort,  Judge. 
B.  T.  Hickey  and  C.  J,  Thornton,  (by  brief,)  for  plaintiff  in  error.    No 
appearance  for  defendants. 

Blecklt,  C.  J.  1.  "When  the  case  on  trial  is  made  by  an  aflSdavit  of  ille- 
gality, a  motion  by  the  plaintiff  in  fl,  fa.  to  dismiss  the  illegality  takes  pre- 
cedence of  a  motion  by  the  defendant  to  quash  the  fl,  fa.  It  is  an  excellent 
rule,  when  a  case  is  on  trial,  to  try  that  case  and  not  switch  off  on  some 
other.  Here  the  litigation  was  brought  into  court  by  atfidavit  of  illegality, 
and  that  was  the  case  under  consideration.  The  defendant  sought  to  make 
another  case,  which  he  could  have  made  under  the  authorities,  without  any 
affidavit  of  illegality  at  all.  He  sought  to  attack  the  fl,  fa.,  and  have  it 
quashed;  which  could  have  been  done  as  an  independent  proceeding,  but  was 
not  in  order  on  the  trial  of  the  affidavit  of  illegality.  The  instance  of  dis- 
tress warrants,  as  ruled  in  Habersham  v.  Eppinger,  61  Ga.  199;  Drake  v. 
Daw»on,  66  Ga.  174, — is  in  point  as  an  illustration  by  analogy.  That  the  fl. 
fa.  might  have  been  quashed  if  it  was  defective  enough  to  warrant  quashing, 
after  the  affidavit  of  illegality  was  disposed  of,  may  be  seen  from  Haynea  v. 
Richardson,  61  Ga.  S90;  and  that  a  motion  to  dismiss  a  levy  may  be  enter- 
tained as  an  independent  case  is  ruled  in  HUl  v.  De  Lav/nay,  34  Ga.  427. 

2.  Where  there  are  several  grounds  of  illegality  set  forth  in  the  affidavit,  one 
of  which  goes  to  a  part  of  the  property  levied  upon,  and  the  others  to  all  of  it, 
if  the  plaintiff  dismiss  the  levy,  at  the  hearing,  as  to  the  property  affected  by 
the  one  ground,  and  then  demur  to  the  affidavit  as  to  the  other  grounds  only, 
and  the  demurrer  be  properly  sustained,  and  the  execution  be  ordered  to  pro- 
ceed as  to  the  property  retained  under  levy,  this  does  not  amount  to  dismiss- 
ing the  whole  illegality,  and  settles  nothing  as  to  the  question  of  costs.  There 
were  four  grounds  set  forth  in  the  affidavit.  One  of  these  went  to  the  levy 
upon  certain  corn,  and  made  the  point  that  the  mortgage  upon  which  the  fl. 
fa.  based  was  executed  before  the  corn  was  planted.  The  other  three  grounds 
went  to  the  whole  levy,  which  included  not  only  the  com,  but  some  mules 
specified  in  the  mortgage  and  described  in  the^.  fa.  The  plaintiff  dismissed 
his  levy  upon  the  corn,  and  then  demurred,  not  to  the  whole  affidavit  of  ille- 
gality, but  to  the  three  general  grounds.  The  court  sustained  the  demurrer, 
and  ordered  the  execution  to  proceed  as  to  the  mules.  What  we  hold  is  that 
this  was  no  final  disposition  of  the  whole  affidavit  of  illegality.  Precisely  what 
was  left  of  it,  and  what  further  ruling  was  needed  to  dispose  of  it,  we  do  not 
undertake  to  say;  but  the  costs  of  the  illegality  would  probably  depend  upon 
what  ought  to  be  ruled  in  that  state  of  facts.  There  is  no  judgment  here  as 
to  the  costs.  We  do  not  know  how  the  court  below  disposed  of  the  question 
of  costs,  if  any  was  raised ;  but  we  can  say  that  to  allow  a  plaintiff  to  evade  an 
affidavit  of  illegality,  or  any  of  its  grounds  well  taken,  by  dismissing  his  levy, 
and  then  attacking  the  affidavit  as  if  it  were  entirely  unfounded,  would  be  to 
put  him  in  the  attitude  of  a  combatant  who  retreats  and  overcomes  his  adver- 
sary by  retreating,  which  we  think  can  not  be  done  in  fighting  an  affidavit  of 
illegality.  A  somewhat  similar  question  was  ruled  in  Manry  v.  8Jiepperd, 
57  Ga.  68. 

3.  Though  the  bill  of  exceptions  states  that  the  illegality  was  dismissed,  yet, 
as  the  judgment  sent  up  in  the  record  is  not  one  of  dismissal,  but  only  sustains 
a  demurrer  to  some  of  the  grounds  of  illegality,  and  orders  the  fl.fa.  to  pro- 
ceed 88  to  a  portion  of  the  property  levied  upon,  there  is  nothing  to  found  an 
exception  upon  to  the  alleged  dismissal  of  the  illegality.  It  is  well  established 
that  where  the  bill  of  exceptions,  as  to  matter  proper  to  the  record,  differs 
from  the  record  as  sent  up,  the  record  will  be  followed  here,  and  not  the  bill 
of  exceptions.  According  to  the  judgment,  and  the  only  judgment  rendered 
by  the  court,  there  was  no  dismissing  of  illegality,  but  simply  the  sustaining 
of  a  demurrer  to  the  three  grounds,  and  an  order  that  the  execution  proceed 
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as  to  the  property  Jef t  under  levy,  after  the  levy  upon  the  corn  was  dismissed. 
It  is  very  likely  that  the  more  accurate  disposition  here  would  be  for  us  to  dis- 
miss the  writ  of  error;  but,  as  it  is  probable  that  the  court  and  all  the  counsel 
understood  that  the  affidavit  of  illegality  was  wholly  dismissed,  we  think  it 
better  simply  to  affirm  the  judgment  and  leave  the  case  where  we  found  it. 
Judgment  affirmed. 


Potter  v.  Swindle. 
(Supreme  Court  of  Oeargia.    February  2S,  1887.) 

1.  Damaobb— False  iMPKiaoNMBirr— iNiiDBQnACT. 

Though  an  arrest  without  warrant  be  justifiable^  yet  to  detain  the  prisoner  longer 
than  a  reasonable  time  for  suing  oat  a  warrant,  then  to  handcuff  nim,  carry  him 
out  of  the  county,  and  there  incarcerate  him  for  days  under  no  warrant  whatever, 
is  false  imprisonment,  if  not  kipnaping,  and  a  finding  by  the  jury  of  $25  damages 
is  no  compensation  for  the  injury. 

2.  Sam»— Nominal  Damaobs— Instbdction. 

The  case,  in  any  view  of  it,  not  being  one  for  nominal  damages  only,  it  was  error 
to  suggest  to  the  jury  that  a  finding  of  one  cent  was  legally  possible  under  the  dec- 
laration. 

Error  from  superior  court,  Mitchell  county;  Bower,  Judge. 
D.  H,  Pope,  for  plaintiff  in  error.    J.  A,  Bush,  (by  J,  H,  Lumpkin,)  for 
defendant. 

Blecklt,  G.  J.  A  citizen  of  Alabama  was  traveling  through  Georgia  go- 
ing to  Florida.  In  passing  a  county  town  he  was  noticed*  and  happened  to 
be  compared  with  the  description  of  an  escaped  convict  who  was  under  sen- 
tence in  the  state  of  Louisiana.  The  sheriff  having  that  description,  and  think- 
ing, .from  the  almost  perfect  fit  of  the  same  to  the  unknown  traveler,  that  he 
was  the  man  described,  arrested  him,  and  carried  him  before  a  justice  of  the 
peace,  and  the  justice  of  the  peace  advised  that  he  be  detained.  Ko  warrant 
was  sued  out  against  him.  The  sheriff  handcuffed  him,  and  carried  him  to 
the  jail  of  an  adjoining  county,  and  imprisoned  him  several  days,  until  some 
one  came  from  Louisiana,  inspected  him,  and. determined  that  he  was  not  the 
escaped  convict;  and  then  he  was  turned  out  of  jail,  and  permitted  to  pursue 
his  way.  He  brought  his  action  for  this  outrage  against  the  sheriff,  which 
was  tried,  and  the  jury  found  a  verdict  in  his  favor  for  $25  damages. 

1.  Though  an  arrest  without  warrant  be  justifiable,  yet  to  detain  the  pris- 
oner longer  than  a  reasonable  time  for  suing  out  a  warrant,  then  to  handcuff 
him,  carry  him  out  of  the  county,  and  there  incarcerate  him  for  days,  under 
no  warrant  whatever,  is  false  imprisonment,  if  not  kidnaping,  and  a  finding 
by  the  jury  of  $25  is  no  compensation  for  the  injury.  Kidnaping  is  defined 
m  §  4367,  Code,  and  seems  to  be  a  close  neighbor  to  this  transaction.  The 
very  least  that  could  be  made  out  of  the  facts  would  be  a  gross  case  of  false 
imprisonment.  Code,  §  4364;  Lavina  v.  8tate,  63  Ga.  513.  The  statute 
authorizes  the  jury,  in  certain  cases,  (and  this  is  one  of  them,)  to  give  exem- 
plary damages,  by  way  of  deterring  the  defendant  from  repeating  the  tort,  or 
committing  similar  torts.  Code,  §  3066.  But  here,  as  it  would  seem,  the 
jury  attempted  to  teach  the  plaintiff,  by  sad  experience,  not  to  bring  any 
more  such  actions.  We  tliink  they  looked  exactly  to  the  contrary  of  the  di- 
rection in  which  they  should  have  looked.  Their  object  seems  to  have  been 
to  discourage  men  from  asking  legal  redress  for  grave  injuries,  instead  of 
making  the  violators  of  law  smart  for  injuries  inflicted.  It  is  plain  that,  al- 
though this  arrest  may  have  been  justifiable,  the  sheriff  deliberately,  and  ap- 
parently thoughtfully,  declined  to  observe  the  law,  which  commanded  him,  if 
not  expressly,  by  clear  implication,  to  obtain  a  warrant  within  a  reasonable 
time.  Code,  §  4725;  Id.  §  56;  Lamina  v.  8tate,  63  Ga.  513.  He  went  be- 
fore a  justice  of  the  peace,  and  that  proves  that  he  had  a  reasonable  time.     He 
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declined  even  to  apply  for  a  warrant,  and  took  this  man  to  an  adjoining 
coanty,  handciiffed  like  a  criminal,  put  him  in  jail,  and  confined  him  there  a 
namber  of  days.  It  is  obvious  that  he  had  no  more  right  to  treat  the  plaintiff 
in  that  manner  than  the  plaintiff  had  to  treat  him  so.  It  would  have  been 
Just  as  much  a  $25  case  for  damages  if  the  Alabama  citizen  had  captured  the 
sheriff,  and  carried  him  to  Albany,  handcuffed,  and  put  Mm  in  jail.  Even  if 
this  man  had  been  guilty,  if  he  had  been  the  escaped  convict  that  he  was  sup- 
posed to  be,  he  ought  to  have  had  heavy  damages,  or  at  least  full  compensa- 
tory damages,  for  such  an  outrageous  violation  of  law  on  the  part  of  the 
sheriff.  If  anybody  ought  to  keep  the  law,  it  is  those  who  are  engaged  in  its 
administration.  What  excuse  can  an  oflicer  have  for  not  obtaining  a  war- 
rant when  he  has  made  a  legal  arrest  without  one?  If  officers  of  the  law  can 
be  tolerated  in  violating  the  law  in  this  mimner,  what  inducement  has  any- 
body to  abide  by  that  law? 

2.  We  think  such  a  verdict  could  hardly  have  been  rendered  by  an  impar- 
tial jury,  but  for  an  error  committed  by  the  court  in  its  charge.  The  court 
instrui^ed  the  jury  that,  under  the  declaration,  they  might  find  for  the  plain- 
tiff any  amount  from  one  cent  to  $5,000,  the  limit  of  the  damages  alleged  in 
the  declaration.  This  was  equivalent  to  telling  the  jury  they  might  give 
nominal  damages,  or  compensatory  damages,  or  exemplary  damages,  just  as 
they  thought  proper.  These  were  not  appropriate  instructions  in  such  a 
case.  It  is  no  place  for  nominal  damages.  It  is  no  case  for  one  cent,  or  any 
small  number  of  cents,  under  the  evidence,  and  the  jury  ought  not  to  have 
been  turned  loose,  by  the  charge  of  the  court,  to  consider  the  question  of  nom- 
inal damages  at  all.  Possibly,  if  that  error  had  not  been  made,  the  verdict 
would  not  have  been  so  grossly  inadequate.  The  case,  in  any  view  of  it,  not  be- 
ing one  for  nominal  damages  only,  it  was  error  even  to  suggest  to  the  jury 
that  a  finding  of  one  cent  was  legally  possible  under  the  evidence.  Judg- 
ment revers^. 


NoEFOLK  &  W.  R.  Co.  V,  Prinnell  and  Wife, 

{Supreme  Court  of  AppedU  of  Virginia,    1887.) 

1.  AfpsaIt— RsviswiNO  Vbrdiot—Rulb  Rxgakdino. 

A  verdict  will  not  be  set  aside  on  the  ground  that  it  is  contrary  to  the  law  and 
the  evidence,  unless  it  la  shown  by  the  plaintiff  in  error  that,  after  he  has  waived 
all  of  his  own  evidence,  merely  oral,  and  giving  full  force  and  credit  to  that  of  his 
adversary,  the  verdict  is  still  erroneous. 

2.  Nbglioestcs— Sudden  Stabtino  of  Train. 

Where  a  station  had  been  announced,  the  train  stopped  at  the  accustomed  place, 
and  a  passenger,  who  was  descending  the  steps  in  the  act  of  alighting,  was  thrown 
down  either  by  the  sudden  Jerking  of  the  car  or  its  unexpected  forward  motion, 
held,  that  plaintiff,  being  on  the  platform  in  response  to  the  defendant's  invitation 
to  alight,  was  guilty  of  no  negligence;  and  the  defendant,  tiaving  violated  its  duty 
by  moving  the  train  when  the  plaintiff  had  a  legal  right  to  assume  that  it  would 
remain  stationary,  was  guilty  of  negligence  for  which  an  action  would  lie.^ 

Appeal  from  circuit  court,  Wythe  county. 

HiNTON,  J.  This  is  an  action  of  tort,  which  was  submitted  to  the  jury 
under  instructions  eminently  favorable  to  the  defendant,  and  the  jury  have 
rendered  a  verdict,  in  which  they  have  assessed  the  damages  of  the  plaintiff 
at  t950,  a  sum  which,  under  the  circumstances  of  the  case,  cannot  be  said  to 
be  excessive.  Upon  the  case,  as  it  is  presented  to  us,  the  only  question  upon 
which  we  are  called  to  pass  is  whether  the  circuit  court  erred  in  refusing  to 

'Respecting  the  duty  of  a  railway  company  to  stop  its  trains  in  such  manner  that 
passengers  may  safely  enter  them  and  alight  therefrom,  see  Bullard  v.  Boston  &  M.  R. 
Co.,  (N.  H.)  6  Atl.  Rep.  838.  and  note;  Moses  v.  Louisville,  N.  O.  A  T.  R.  Co.,  (La.)  2 
South.  Rep.  667 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  White.  (Ark.)  4  S.  W.  Rep.  62. 
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set  aside  the  verdict,  and  grant  a  new  trial,  upon  the  ground  that  the  verdict 
is  contrary  to  the  law  and  the  evidence.  That  qaestion  is  presented  upon  a 
certificate  of  evidence;  and,  under  the  established  rule  of  this  court,  the 
plaintiff  in  error  must  succeed,  if  at  all,  by  showing  that,  after  he  has  waived 
all  of  his  own  evidence,  merely  oral,  and  ^Ying  full  force  and  credit  to  that 
of  his  adversary,  the  verdict  is  still  erroneous.  Dean's  Case,  ^  Grat.  913; 
Taylor's  Case,  77  Va.  696;  Jones  v.  Mixey,  79  Va.  659. 

Confining  ourselves,  therefore,  to  evidence  of  plaintiff  below,  the  case  made 
by  the  record  is  plainly  this:  At  the  time  of  the  accident  the  whistle  of 
the  engine  had  been  sounded  for  the  station  Rural  Retreat.  The  name  of  the 
station  had  been  announced  to  the  passengers,  presumably,  because  there  is 
no  evidence  throwing  doubt  upon  the  point,  by  the  person  whose  duty  it  was 
to  perform  that  service.  The  train  had  come  to  a  stop,  and  the  plaintiff,  Judy 
Prinnell,  was  on  the  bottom  step  of  the  platform  of  the  cars,  "in  the  act  of 
getting  down,  when  the  train  started  forward  with  a  sudden  jerk,"  which 
threw  the  plaintiff  down,  and  injured  her  spine.  Under  such  circumstances, 
if  we  may  not  be  permitted  to  declare,  as  matter  of  law,  that  the  party  in- 
jured is  entitled  to  recover,  about  which  I  am  not  entirely  satisfied,  yet  it  is 
pei*fectly  clear  that  if  such  party  prevail  before  the  jury,  that  he  should  be 
allowed  to  retain  his  verdict. 

The  principles  of  law  applicable  in  such  cases  are  perfectly  familiar,  and  in 
accord  with  the  dictates  of  justice  and  common  sense.  The  company  having 
undei-taken  to  carry  the  passenger,  the  duty  at  once  arises,  and  the  obligation 
is  cast  upon  the  company,  of  carrying  him  or  her  to  the  place  of  destination 
in  safety.  As  was  said  by  Blaok,  C.  J.,  in  the  case  relied  upon  by  the  de- 
fendant: **  Railroad  companies  must  carry  the  passengers  to  their  respective 
places  of  destination,  and  set  them  down  safely,  if  human  care  and  foresight 
can  do  it."  Pennsylvania  R.  Co,  v.  Aspell,23  Pa.  8t.  149.  And,  from  the 
consequences  of  a  failure  to  discharge  its  duty  in  this  respect,  the  company 
can  only  be  relieved  by  the  conduct  of  the  passenger  in  failing  to  exercise  the 
measure  of  care  and  prudence  required  of  him.  The  implied  contract  to  carry 
safely  includes  the  duty  of  giving  the  passengers  reasonable  opportunity  to 
alight  in  safety  from  the  train,  and  a  violation  of  this  part  of  the  company's 
duty  is  culpable  negligence  for  which  an  action  will  lie.    Thomp.  Carr.  227» 

In  the  case  at  bar,  the  announcement  of  the  station,  and  the  stopping  of 
the  train  at  the  place  where  passengers  were  accustomed  to  disembark,  was 
naturally  and  properly  construed  by  the  plaintiff  as  an  invitation  to  her  to 
alight,  and  she  had  the  right  to  expect  it  would  stop  long  enough  to  allow  her 
to  get  off  without  danger.  Id.  226,  note  4.  She  was  therefore  guilty  of  no 
negligence  in  going  out  upon  the  platform,  and  in  descending  the  step;  and 
it  is  immaterial  so  far  as  the  result  is  concerned,  whether  after  she  had 
reached  the  last  step,  she  was  thrown  down  by  the  sudden  j^r^m^  of  the  car, 
or  by  its  unexpected  forward  motion.  In  either  event,  her  injuries  are 
directly  traceable  to  the  circumstance,  for  which  the  company  is  responsible^ 
that  the  train  was  moved  forward  at  a  time  when  the  plaintiff  had  the  legal 
right  to  assume  that  it  would  be  permitted  to  remain  stationary.  That  the 
train  was  not  moved  forward  so  rapidly  as  to  make  her  conduct  in  getting 
down  at  the  time  reckless,  or  even  obviously  dangerous,  may  be  fairly  in- 
ferred from  the  fact  that  it  only  ran  about  100  yards  further  betore  it  was 
stopped  a  second  time. 

It  cannot  be  necessary  to  say  more.  We  are  unable  to  discover  any  evi* 
dence  that  the  plaintiff  was  wanting  in  proper  care  and  prudence,  and  the 
judgment  must  be  affirmed. 
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FOTEBT  V.  OoimTT  COMMISSIONERS  OF  CaBELL  CO. 

{Stiprema  Oourt  of  Appeals  tf  Weai  Vir<yin%n.    Jane  29,  1887.) 

L  Oouhtt-Sbat—Rblooatiok—Bliotiok—Coktwt— Exceptions— Makdamub. 

The  fifteenth  section  of  chapter  6  of  the  Acts  of  1881  (Worth's  Amended  Code,  c. 
38,  i  15)  provides  that  the  clerk  of  the  county  court  shall  lay  before  the  county 
court,  at  its  next  session  after  an  election  wherein  a  vote  has  been  taken  on  the  re- 
location of  a  county-seat,  the  separate  certificates  of  the  precinct  commissioners  of 
the  vote  on  this  question  at  each  precinct,  and  the  law  then  provides :  *'The  said 
court  shall  thereupon  ascertain  and  declare  the  result  of  said  vote  and  ent«r  the 
same  of  record."  J/eld^  under  this  law  any  voter  of  the  county  has  a  right  to  ap- 
pear and  contest  the  validity  of  these  returns,  and  ask  that  the  court  go  behind 
these  returns  and  ascertain  what  was  the  actual  legal  vote  cast  at  such  election  for 
and  against  relocation,  and  has  a  right  to  demand  that  the  evidence  he  offers  be 
beard  on  this  question ;  and,  if  the  court  refuse  to  permit  him  to  be  heard,  he  has 
a  right  to  demand  of  them  to  settle  and  sign  a  bill  of  exceptions,  setting  out  the  re- 
fusal of  the  court  to  permit  him  to  be  heard,  or  to  introduce  any  evidence  on  the 
question  before  them.  And  if  they  refuse  to  sign  and  settle  such  bill  of  exceptions, 
the  circuit  court  may  by  mandnmua  compel  them  to  do  so,  and  then  perfect  their 
record  so  that  the  action  of  the  county  court  in  this  matter  may  be  reviewed  on 
writ  of  certiorari  bv  the  circuit  court. 

2.  Same— FoBM  of  Excbptioks. 

The  mode  in  which  a  bill  of  exceptions  should  be  settled  before  it  is  signed  stated. 

3.  Ma5]>amus  Nisi— RiBTUBN — Conclusivbwess. 

The  return  by  a  court,  to  a  mandamue  nisi  to  show  cause  why  it  should  not  be 
compelled  to  sign  a  bill  of  exceptions,  that  the  bill  did  not  state  the  facts  truly,  is 
conclusive. 

4.  Bill  of  Exceptions — Sottlbment— Mandamus. 

Wben  a  bill  of  exceptions  is  tendered  which  does  not  fairly  state  the  truth  of  the 
case,  it  is  the  duty  of  the  court,  with  the  aid  of  the  counsel,  to  settle  the  bill,  and 
when  settled  to  sign  it,  and  if  the  court  refuses  to  do  this  mandamus  will  lie  to  com- 
pel it  to  do  so. 
6.  Same— Pbacticb. 

When  such  mandamus  is  asked,  it  is  not  necessary,  generally,  in  the  matidamtis 
ftitt,  to  set  out  the  bill  of  exceptions  tendered  and  asked  to  be  settled  and  signed. 
{S^fOabus  by  the  Cburi.) 

Error  to  circuit  court,  Cabell  county;  Hon.  Ira  J.  McGinnis,  Judge. 

J.  E.  Erwin  and  H.  C.  Poteet,  voters,  tax-payers,  and  property  holders  of 
the  town  of  Barbouraville,  Cabell  county,  for  themselves  and  all  other  voters, 
tax-payers,  and  property  holders  of  said  town  who  would  join  therein,  on 
February  11,  1887,  presented  their  petition  to  the  judge  of  the  circuit  court 
of  Cabell,  praying  a  writ  of  mandamtis  against  the  commissioners  of  the 
county  court  of  Cabell  county,  namely  George  W.  Hack  worth,  president,  and 
Thomas  A.  Bias  and  George  W.  Grobe,  commissioners  of  said  county  court, 
lequiring  them  to  do  justice  to  the  petitioners  in  the  premises  stated  in  the 
petition,  and  settle,  sign,  and  seal  a  certain  bill  of  exceptions,  a  copy  of  which 
was  filed  with  the  petition,  and  make  the  same  a  part  of  the  record  in  the 
case,  matter,  and  proceeding,  to  ascertain  and  declare  the  true  result  of  the 
election  held  in  said  county  of  Cabell  on  the  second  day  of  November,  1886, 
of  the  vote  then  taken  upon  the  question  of  removal  and  relocation  of  the 
court-house  and  county-seat  fiom  the  town  of  Barboursville  to  the  city  of 
Huntington,  in  said  county. 

The  petition  is  very  lengthy,  but  I  deem  it  only  necessary  to  state  briefly 
its  contents  or  rather  the  material  facts  stated  in  it.  On  November  8, 1886, 
at  a  special  session  of  said  county  court,  the  petitioners  appeared  and  objected 
to  returns  of  this  election,  which  the  officers  of  election  at  the  several  precincts 
had  returned  to  the  clerk  of  said  county  court,  and  which  had  by  him  been 
laid  before  said  oourt,  as  false,  and  that  the  vote  on  this  question  was  an  un- 
due election,  and  alleged  that  a  true  return  of  the  votes  cast  would  show 
that  less  than  three-fifths  of  the  votes  cast,  were  for  such  relocation  of  the 
county-seat,  and  that  illegal  votes  were  fraudulently  received  in  favor  of  such 
Y.Ss.E.no.S — 7 
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relocation,  and  assigned  immerous  other  reasons  specified  for  throwing  out 
and  not  counting  the  votes  professed  to  be  cast  at  certain  precincts.  And  that 
said  court  did,  on  motion  of  the  petitioners,  after  due  examination,  and  after 
hearing  all  the  evidence  offered  by  ail  parties,  reject  the  vote  cast  at  the  Hun- 
tington precinct,  which  would  alone  have  been  sufficient  to  prevent  by  tliat 
election  such  relocation  of  the  county-seat  at  Huntington.  But  before  the  re- 
sult of  the  vote  on  this  question  was  declared,  and  while  this  court  was  re- 
ceiving other  evidence  in  reference  to  the  vote  at  other  precincts,  the  said 
court  was  stopped  from  all  other  proceeding  in  this  matter  by  a  writ  of  pro- 
hibition issued  by  the  judge  of  the  circuit  court  of  said  county.  The  petition 
then  alleges  that  at  a  regular  term  of  said  county  court,  held  on  January  10, 
1887,  the  said  court,  without  the  knowledge  of  the  petitioners,  on  that  day 
made  an  order  declaring  the  result  of  this  election  in  favor  of  relocation,  and 
that  the  county-seat  of  said  county  was  thenceforth  located  at  the  city  of 
Huntington,  there  being,  as  this  court  in  its  order  declared  to  be,  1,944  votos 
for  relocation,  and  832  against  relocation.  And  the  petition  alleges  that  this 
order  was  hastily  and  improvidently  entered,  and  was  false  and  fraudulent. 
The  petition  then  states  at  length  many  facts  to  prove  this  fraudulent  conduct 
of  the  commissioners  in  making  this  false  entry.  I  deem  it  necessary  to  state 
but  one  of  them,  which  is  that,  as  the  petitioners  are  advised,  though  the 
president  of  the  court  told  one  of  the  petitionera  who  was  necessarily  absent 
on  the  morning  of  the  tenth  day  of  January,  1887,  the  first  day  of  this  court, 
just  before  the  court  met,  that  the  election  case  on  the  relocation  of  the  coun- 
ty-seat would  not  be  taken  up  till  the  arrival  of  the  counsel  of  the  petitioners, 
who  lived  in  Charleston,  and  who  was  unavoidably  delayed,  as  the  president 
of  the  court  had  been  informed,  yet  in  violation  of  this  promise,  without  the 
knowledge  of  your  petitioners,  and  in  their  absence,  and  in  the  unavoidable  ab- 
sence of  their  counsel,  who  could  not  arrive  till  the  evening  train  from  Charles- 
ton, this  court  had  this  order  prepared  by  the  counsel  for  those  who  ad  vocated  the 
relocation  of  the  county-seat  at  Huntington,  and  had  it  entered;  and  theoourt, 
without  waiting  to  sign  the  orders,  hastily  adjourned  the  court  till  the  fourteenth 
of  January,  1887,  though  they  were  asked  to  suspend  the  decision. and  dec- 
laration of  the  result  of  said  election  for  a  few  hours,  till  the  arrival  of  the 
•evening  train,  when  your  petitionee'  counsel,  who  they  knew  was  coming  by 
it,  arrived,  in  order  to  give  a  hearing  in  the  matter.  The  petition  then  alleges 
1ihat  the  court  met  on  the  fourteenth  of  January,  1887;  and,  before  the  or- 
•4ers  of  the  first  day  of  the  court  were  read  or  signed,  the  petitioners  appeared, 
hy  their  counsel,  and  asked  the  court  to  correct  the  same  by  entering  the  mo- 
tion to  reconsider  this  entry  and  judgment  in  this  election,  of  which  notice 
liad  been  given  on  the  first  day  of  the  court;  but  they  refused  to  do  so,  and 
the  orders  of  the  first  day  were  signed  as  they  had  been  written  up  by  the 
clerk,  without  their  ever  being  read.  This  motion  to  reconsider  was  then 
again  made  by  the  petitioners'  counsel,  who  asked  that  it  be  entered  on  the 
order-book  nunc  pro  tunc^  but  the  court  refused  to  do  so:  the  motion  being 
resisted  by  counsel  who  had  prepared  theorderasked  to  be  reconsidered.  And 
the  petitioners*  counsel  stated  he  would  except  to  this  ruling  of  the  court. 
The  petitionei*s  then  moved  to  set  aside  this  order,  and  sustained  this  motion 
by  affidavits  of  one  of  the  petitioners,  the  affidavit  of  petitioners*  counsel,  and 
the  testimony  in  open  court,  of  a  witness;  and  at  the  request  of  the  court  this 
motion  was  reduced  to  writing,  and  the  grounds  on  which  it  was  based  set 
forth  in  writing.  But  the  court,  after  a  lengthy  argument,  refused  to  enter 
^his  order,  or  reconsider  the  subject,  or  consider  the  affidavits  or  evidence  of 
the  witness  who  testitJed  in  open  court.  To  this  action  of  the  court  the  peti- 
tioners* counsel  excepted,  and  he  prepared  a  bill  of  exceptions,  setting  out  all 
the  rulings  of  the  court  on  his  motions,  and  the  grounds  on  which  his  motions 
that  were  overruled  are  based,  which  had  been  reduced  to  writing  when  the 
motions  were  made,  by  the  request  of  the  court,  and  also  embodying  the  affi- 
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davits  and  parol  evidence  taken  before  the  court  to  sustain  his  motions. 
Which  bill  of  exceptions  they  refused  to  sign,  as  well  as  any  other  bill  of  ex- 
ceptions, or  to  make  any  of  these  matters  a  matter  of  record.  They  also  re- 
fused to  assign  any  ground  for  their  refusal  to  sign  this  or  any  other  hill  of 
exceptions;  and  they  also  refused  when  asked  by  tlie  petitioners'  counsel,  to 
point  out  any  errors  or  supposed  errors  or  omission  in  the  bill  of  exceptions 
prepared  and  tendered  by  the  petitioners*  counsel;  that,  if  any  existed,  the 
bill  of  exceptions  might  be  corrected,  but  they  refused  to  do  so  or  to  suggest, 
indicate,  or  intimate  that  there  was  in  this  bill  of  exceptions  tendered  any 
error  of  omission.  And  they  also  refused  to  enter  on  the  record  tlie  petition- 
ers' motion  so  made  on  January  14,  1887;  but  they  would  do  nothing,  ex- 
cept on  the  fifteenth  of  January,  1887,  they  made  an  entry,  prepared  by  the 
opposing  counsel,  simply  and  incorrectly  stating  that  J  H.  Brown  stated  to 
the  court  that  he  desired  for  petitioners  and  otherb  to  move  the  court  to  recon- 
sider its  action  on  January  10,  1887;  which  motion,  being  objected  to,  was 
overruled  by  the  court,  to  which  action  the  petitioners'  counsel  tendered  a 
bill  of  exceptions,  which  the  court  refused  to  sign. 

This  bill  of  exceptions  sets  out  more  than  ^  grounds  why  the  plaintiff's 
motion  to  reconsider  and  set  aside  what  was  done  on  the  tenth  of  January 
should  be  sustained.  But  while  it  set  out  that  the  petitioners  were  prepared  to 
prove  the  truth  of  the  facts  which  constituted  these  grounds,  and  offered  then 
to  do  so,  their  truth  was  not  avouched  by  any  affidavit,  except  the  affidavit 
of  one  of  the  petitioners,  and  of  his  counsel,  and  the  oral  testimony  of  one 
witness,  before  the  court,  in  relation  to  what  had  occurred  on  the  tenth  of 
January,  1887.  With  reference  to  this  entry  in  this  case  then  made,  and  the 
absence*  unavoidably,  on  that  day,  of  the  petitioners'  counsel,  1  deem  it  un- 
necessary to  set  out  all  the  facts  which  this  bill  of  exception  states.  The  pe- 
titioners offered  to  prove,  to  sustain  their  motion,  all  the  facts  stated  in 
their  affidavits,  which  were  made  a  part  of  this  bill  tendered,  and  which  the 
court  refused  to  sign.  I  will  content  myself  with  stating  a  few  of  the  facts 
which  the  bill  of  exceptions  says  the  petitioners  offered  to  prove,  to  sustain 
their  motion.  Among  them  were  these:  The  grossest  fraud  and  irregulari- 
ties occurred  in  this  election  at  Huntington,  so  far  as  the  vote  on  the  reloca- 
tion of  the  county*seat  was  concerned ;  that  the  polls  were  kept  open  till  dark, 
and  58  votes  cast  after  sunset,  all  for  the  relocation  of  the  county-seat  at 
Hnntington;  that  45  other  illegal  votes  were  received,  all  voting  in  favor  of 
such  relocation,  at  that  precinct,  of  which  the  names  of  80  are  given;  and 
that  15  of  these  were  unknown  negroes,  non-residents  of  the  counfy,  brought 
on  a  train  on  the  election  day  from  Kentucky,  they  being  hands  in  the  employ- 
ment of  the  railroad  company,  and  were  brought  to  Huntington  on  a  gravel 
train,  for  the  purpose  of  voting  for  the  relocation  of  the  county-seat  at  Hunt- 
ington; that  from  a  fourth  to  a  half  of  the  votes  cast  there  were  entered  on 
the  poll-books  not  by  the  sworn  clerk,  but  by  another  clerk,  who  was  not 
sworn,  and  who  could  not  legally  keep  such  books.  And  there  were  other 
specific  irregularities,  on  the  face  of  the  poll-books,  at  this  precinct,  which, 
it  was  claimed,  vitiated  the  entire  vote.  That,  at  another  precinct  in  the 
county,  the  Cross  Roads,  the  ballot-box  was  left  unsealed  for  a  considerable 
length  of  time,  not  in  the  sight  of  voters,  nor  in  the  custody  of  the  officers  of 
the  election  at  the  precinct,  so  that  it  could  readily  have  been  tampered  with 
by  any  evil-disposed  person.  That  the  common  council  of  Huntington  had, 
contrary  to  public  policy,  by  a  formal  resolution,  offered  to  the  county  court, 
if  the  county-seat  were' relocated  at  Huntington,  to  furnish  a  court-room, 
jury-rooms,  and  clerk's  office,  as  long  as  the  court  desired  them,  free  of  charge; 
and  many  voters,  to  save  cost,  and  lessen  taxes,  in  this  manner  were  induced 
by  great  exertions  to  vote  for  such  relocation.  That  there  were  no  separate 
oertificzdies  of  the  vote  on  relocation  made  out,  and  returned  to  the  clerk  of 
the  court,  and  by  him  submitted  to  the  court,  as  the  law  requires.    But  these 
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certificates  were  made  out  on  the  poll-books,  and  the  leaves  on  which  they 
were  made  out  were  afterwards  torn  out,  and  the  poll-books  thus  mutilated; 
and  in  some  instances  the  certificates,  so  that  it  would  become  difficult  to  as- 
certain the  truth  as  to  the  vote  cast,  even  as  shown  originally  by  the  poll- 
books  and  certificates.  And  that  at  two  of  the  precincts  specified  the  re- 
counting of  the  ballots  would  show  this  to  be  the  case. 

I  do  not  deem  it  necessary  to  state  other  facts  which  the  petitioners,  accord- 
ing to  this  bill  of  exceptions,  ottered  to  prove  in  support  of  their  motion;  but 
will  content  myself  with  stating  the  substance  of  the  affidavits  made  part  of 
this  bill  of  exceptions,  and  of  the  statement  of  this  bill  of  exceptions  as  to  what 
Judge  McComas  testified  before  the  court  in  support  of  petitioners'  motion. 
The  affidavits  state  that  J.  H.  Brown,  the  counsel  for  the  petitioners,  lived 
in  Charleston;  that  he  was  very  anxious  to  be  at  Barboursville  on  the  morn- 
ing of  the  tenth  of  January,  1887,  the  day  the  county  court  commenced  its 
session,  before  the  court  met,  in  order  to  attend  to  this  case,  and  that  he  made 
extraordinary  efforts  to  be  there  in  good  time;  that  he  went  on  that  day  to  the 
railroad  depot,  for  the  purpose  of  getting  entrain  which  passed  Barboursville, 
three  times;  the  first  time  was  the  time  to  take  a  train  which,  according  to 
the  published  time-table  of  the  company,  passed  Charleston,  except  on  Sun- 
day, at  44  minutes  after  4  o'clock  a.  m.  This  train  would  have  taken  him  to 
Barboursville,  of  course,  long  before  the  county  court  met.  But,  without 
public  notice,  this  train  time  had  been  so  changed  that  it  ran  on  Sunday,  which 
it  had  not  before  done,  and  did  not  run  on  Monday,  which  was  the  tenth  of 
January.  This  was  the  train  which  Mr.  Brown,  in  attending  the  Cabell  court, 
had  been  in  the  habit  of  traveling  upon.  But,  to  be  certain  he  would  get 
there  on  this  train  on  Monday  morning,  the  tenth  of  January,  1887,  he  made 
inquiries  of  a  person  who  he  had  every  reason  to  believe  knew,  if  he  could  do 
so,  a  day  or  two  before  the  tenth  of  January,  and  was  told  he  could,  having 
been  disappointed  in  going  on  this  train.  He  then  again  went  to  the  depot 
to  take  a  train  which  passed  there  at  9  o'clock  a.  m.;  but,  when  he  got  to  the 
depot,  was  told  it  would  not  stop  at  Barboursville.  He  tried  to  get  orders 
from  the  railroad  officials  to  have  that  ti*ain  stopped  at  Barboursville,  so  that 
he  could  reach  there  in  good  time,  but  he  failed  to  get  such  an  order.  He 
then  telegraphed  to  his  client.  Dr.  Er win,  who  was  preparing  the  case,  that  he 
could  not  reach  Barboursville,  except  by  the  evening  train,  which  got  there  at 
5  o'clock  F.  H.,  leaving  Charleston  at  8:45  P.  m.  And  this  he  did,  but  found 
that  the  court  had  adjourned  to  the  fourteenth  of  January,  1887.  Dr.  Erwin 
received  his  telegram,  and  being  unexpectedly  called  upon  to  go  in  the  coun- 
try to  attend  a  patient  needing  bis  immediate  professional  services,  saw  the 
president  of  the  county  court  before  he  left,  and  before  the  court  met,  and  he 
promised  him  that  his  case  would  not  be  taken  up  till  after  his  counsel  ar- 
rived on  the  evening  train,  if  it  was  taken  up  at  all  on  that,  the  first  day  of 
the  court.  Being  detained  by  the  condition  of  his  patient.  Dr.  Erwin  did  not 
get  back  to  Barboursville  on  the  tenth  of  January,  1887,  till  after  the  court 
had  adjourned.  But  before  he  left  Barboursville  he  asked  Judge  McComas  to 
advise  the  court  when  it  met  of  the  contents  of  this  telegram  from  his  coun- 
sel and  ask  the  laying  over  of  the  case  till  the  arrival  of  his  counsel  in  the 
evening.  And  this.  Judge  McComas  testified  before  the  court,  he  did.  This 
petition  was  verified  by  the  petitioners. 

The  judge  of  Cabell  county,  on  the  presentation  of  this  petition,  with  the 
copy  of  this  draft  of  a  bill  of  exceptions  filed  as  a  part  of  it,  granted  the  man- 
damus  asked  on  February  11, 1887.  The  following  is  a  copy  of  the  order 
made  by  the  judge  in  vacation: 

*' February  11, 1887,  J.  E.  Erwin  and  H.  C.  Poteet,  for  themselves  and  other 
citizens,  voters,  tax-payers,  and  property  holders  of  the  town  of  Barbour8ville» 
willing  to  join  with  them,  having  presented  to  me,  the  judge  of  the  circuit 
court  of  Cabell  county,  their  petition  and  complaint  in  writing,  duly  verified 
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by  affidavit,  and  accompanied  by  a  copy  of  the  bill  of'  exceptions,  hereinafter 
mentioned,  wherein  they  complain  that,  being  interested  in  the  right  ascer- 
tainment and  declaration  of  the  true  result  of  the  election  of  November  2, 
1886,  for  and  against  relocation  of  the  county-seat  of  said  county;  and  having 
a  right  to  be  heard  before  the  court,  procuring  correct  returns,  and  making 
such  declaration,  they  appeared  by  their  attorney  in  the  county  court  of  Ca- 
bell county,  at  its  January  term  last,  and  moved  said  court  to  reconsider  its 
action,  and  set  aside  its  order  improvidently  entered  on  the  first  day  of  the 
term,  viz.,  on  the  tenth  instant,  declaring  the  result  of  said  election  untruly 
in  favor  of  relocation,  and  that  Huntington  was  the  county-seat  of  said  county 
ftiHD  and  after  that  date;  and  stated  the  ground  of  said  motion,  and  the  evi- 
dence offered  in  support  thereof,  which  motion  the  court  overruled  and  re- 
fused to  grant;  and  they  excepted  to  the  court's  refusal,  and  tendered  their 
said  bill  of  exceptions  to  said  ruling,  fairly  stating  the  truth  therein,  and 
asked  the  court  and  the  commissioners  thereof  to  settle  and  sign  the  same, 
and  make  it  a  part  of  the  record  in  the  matter,  which  the  court  refused  to  do, 
whereby  their  rights  have,  as  they  complain,  been  prejudiced,  and  justice  de- 
nied to  them  in  the  premises,  and  for  a  remedy  therefor  praying  for  a  writ  of 
mandamtu  to  the  said  commissioners  of  said  county  court,  to- wit:  Geo.  W. 
Hack  worth,  president,  and  Thos.  A.  Bias,  and  (reo.  W.  Grobe,  requiring  them, 
or  a  majority  of  them,  to  settle  and  sign  their  said  bill  of  exceptions  or  a 
copy  thereof,  which  accompanies  their  petition  aforesaid,  upon  consideration 
whereof  it  is  ordered  that  a  writ  of  mandamus  nM  be,  and  the  same  is  hereby, 
awarded  as  prayed  for,  returnable  at  the  court-house  thereof  on  the  first  day 
of  the  next  term. 

"Given  under  my  hand  as  judge  of  the  circuit  court  of  Cabell  county,  the 
eleventh  day  of  February,  1887.  Ira  J.  MoGinnis. 

•To  the  Clerk  of  tlie  Circuit  Court  of  Cabell  County.'* 

And  on  February  14,  1887,  the  writ  of  mandamus  nisi  was  issued.  It  is 
as  follows: 

"State  of  West  Virginia, 

"jTo  Geo.  W.  Hacktvorth,  President,  and  TTios.  A,  Bias  and  Geo.  W.  Grobe, 
Commissioners  of  the  County  Court  of  Cabell  County,  Greeting: 
"Whereas  complaint  hath  been  made  under  oath  to  our  judge  of  our  circuit 
court  of  Cabell  county,  by  J.  £.  Erwin  and  H.  C.  Poteet,  for  themselves  and 
other  citizens,  voters,  tax-payers,  and  property  holders  of  the  town  of  Bar- 
boursTille,  willing  to  join  with  them,  who,  being  interested  in  the  right  as- 
certainment and  declaration  of  the  true  result  of  the  election  of  November  2, 
1886,  for  and  against  relocation  of  the  county-seat  of  said  county,  and  having 
right  to  be  heard  before  the  court  charged  with  the  duty  of  procuring  correct  re- 
turns, and  making  such  declaration,  appeared  by  their  attorney  in  the  county 
court  of  Cabell  county,  at  the  Januai-y  term  last,  and  moved  said  court  to  re- 
consider its  action  and  set  aside  its  order  as  improvidently  entered  on  the  first 
day  of  the  term,  viz.,  on  the  tenth  instant,  declaring  the  result  of  said  elec- 
tion untruly  in  favor  of  relocation,  and  that  Huntington  was  the  county-seat 
of  said  county  from  and  after  that  date;  and  state  the  grounds  of  said  motion, 
and  the  evidence  offered  in  support  thereof,  which  motion  the  court  overruled 
and  refused  to  grant;  and  they  excepted  to  the  court's  refusal /and  tendered 
their  bill  of  exceptions  to  said  refusal,  fairly  stating  the  truth  therein,  and 
asked  the  courtto  settle  and  sign  the  same,  and  make  it  a  part  of  the  record 
in  the  matter,  which  the  court  refused  to  do,  whereby  their  rights,  as  they 
complained,  have  been  prejudiced  and  justice  denied  to  them  in  the  premises; 
and,  in  remedy  thereof,  a  writ  of  mandamus  hath  been  prayed,  requiring  the 
said  commissioners  to  settle  and  sign  said  bill  of  exceptions,  or  a  copy  thereof, 
which  accompanies  said  complaint.  And  we  therefore,  being  willing  tlmt 
justice  shall  be  done  in  the  premises,  command  you  in  the  name  of  WestVir- 
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ginia  that,  without  delay,  you,  or  a  majority  of  you,  as  such  commissionei^, 
if  it  be  so,  settle  and  sign  said  bill  of  exceptions,  or  a  copy  thereof,  which  ac- 
companies said  complaint  as  aforesaid,  according  to  the  form  of  the  statute  in 
such  case  niade  and  provided,  or  show  cause  why  you  have  not  done  so ;  and 
how  you  shall  have  executed  this  our  command,  certify  to  our  judge  of  our 
said  circuit  court,  at  the  court-house  thereof,  on  the  first  day  of  the  next 
term,  returning  then  and  there  this  writ;  and  this  in  no  wise  omit. 

"Witness  T.  "W.  Peyton,  clerk  of  our  circuit  court  of  Cabell  county,  at  the 
court-house  thereof,  the  fourteenth  day  of  February,  1887,  and  in  the  twenty- 
fourth  year  of  the  state.  T.  W.  Peyton,  Clerk  C.  C.  C.  C." 

Tiie  mandamus  nisi,  and  accompanying  summons,  was  served  on  all  the 
defendants,  and  on  March  11,  1887,  they  made  their  return  as  follows: 

"The  above-named  defendants,  for  a  return  to  the  said  writ  of  mandamtis, 
and  in  order  to  show  cause  why  they  did  not  sign  the  said  bill  of  exceptions, 
and  why  they  should  not  be  compelled  to  do  so  by  this  court,  say: 

''First.  That  the  statute,  section  15  of  chapter  39,  of  the  Code  of  West  Vir- 
ginia, providing  for  the  relwation  of  the  county-seat,  requires  that  the  com- 
missioners of  election  of  each  place  of  voting  shall  make  out  and  sign  a  sep- 
arate certificate  of  the  result  of  the  vote  thereat,  on  the  question  of  such  re- 
location, and  deliver  the  same  to  the  clerk  of  the  county  court,  within  the 
same  time  they  are  required  by  law  to  deliver  the  certificates  of  the  result  of 
the  election  for  ofiicers  held  by  them,  and  requires  the  clerk  to  lay  said  certif- 
icates before  the  county  court  of  the  county  at  its  next  session  thereafter. 
And  the  said  court  is  required,  at  its  next  session,  to  ascertain  and  declare 
the  result  of  said  vote,  and  enter  the  same  of  record. 

''Second,  That  the  next  regular  session  of  the  county  court  of  said  county, 
and  which  was  the  first  session  of  said  court  held  after  said  election,  and  the 
return  of  said  certificates,  having  jurisdiction  and  power  to  ascertain  and  de- 
clare the  result  of  the  vote  taken  in  said  county  on  the  question  of  such  re- 
location, met  at  the  court-house  of  said  county  on  the  tenth  day  of  January, 
1887,  and  did,  in  pursuance  of  the  statute  in  such  case  made  and  provided, 
ascertain  and  declare  the  result  of  the  said  vote  to  be  that  more  than  three- 
fifths  of  all  the  votes  cast  at  the  election  upon  the  said  question  of  the  reloca- 
tion of  the  county-seat  of  said  county  were  cast  in  favor  of  said  relocation  at 
the  city  of  Huntington,  in  said  county,  and  did  enter  the  same  of  record. 

"Third.  That,  after  having  so  declared  the  result  of  the  said  vote,  the  said 
court  unadvisedly  and  in  violation  of  the  statute,  section  10  of  chapter  114,. 
Code  W.  Va.,  adjourned  to  Friday  the  fourteenth  day  of  January,  which  was 
more  than  three  days,  and  that  the  said  court  failed  to  meet  for  more  than 
three  consecutive  days,  and,  therefore,  defendants  are  now  advised,  when  said 
court  again  met  on  said  fourteenth  day  of  January,  it  had  no  power  or  author- 
ity to  set  aside  the  said  order  declaring  the  result  of  said  vote,  or  to  entertain 
a  motion  to  that  efiect.  or  to  sign  a  bill  of  exceptions,  filed  with  the  petition 
in  this  case,  or  any  bill  of  exceptions  whatever  in  reference  to  said  vote  and 
declaration  of  the  result  thereof. 

"Fourth,  That  when  the  said  court  examined  the  certificates  returned  by 
the  commissioners  of  the  result  of  said  vote,  and  ascertained  and  declared  the 
result  thereof,  and  entered  the  same  of  record,  as  aforesaid,  their  power  with 
reference  to  that  matter  was  spent,  and  they  had  no  power  or  authority  to  set 
aside  the  said  order  so  entered  by  them,  declaring  the  result  of  said  vote,  at 
any  time,  and  especially  so  at  the  time  said  motion  was  made. 

"Fifth,  But  even  if  they  had  the  power  to  do  so,  they  had  the  undoubted 
right  to  refuse  to  do  so,  and  no  appeiil,  writ  of  error,  or  certiorari,  as  an  ap- 
pellate proceeding,  lies  to  their  said  refusal  complained  of  in  tl\e  petition. 

"Sixth,  That  these  defendants  did  not  refuse  to  sign  a  bill  of  exceptions 
which  properly  and  truly  stated  the  facts  proved,  or  offered  to  be  proved,  by 
the  said  J.  E.  Erwin  and  H,  C.  Poteet,  before  the  county  court  of  Cabell  county^ 
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on  the  said  fourteenth  and  fifteenth  days  of  January,  1887,  when  the  said  £r- 
win  and  Poteet  appeared  before  said  court,  as  stated  in  the  petition  in  this 
case,  and  bill  of  exceptions  tendered  and  filed  therewith;  and  the  facts  and 
matters  stated  in  the  said  bill  of  exceptions,  as  occurring  at  the  time  afore- 
said, are  not  true  as  therein  stated. 

"Sevenili.  The  statute  providing  for  such  relocation  does  not  contemplate, 
nor  provide  for,  any  contest  as  to  the  relocation  of  a  county-seat,  and  there- 
fore no  such  contest  can  legally  be  carried  on,  in  or  by  the  county  court ;  the 
power  of  said  court  being  confined  to  the  performance  of  the  ministerial  duty 
of  counting  the  votes  as  shown  by  the  certificates  returned  and  declaring  the 
result  of  the  vote,  and  entering  the  same  of  record.  And  for  these  reasons 
these  defendants  declined  to  entertain  and  grant  the  said  motion  to  set  aside 
the  order  previously  made,  declaring  the  result  of  said  vote,  and  declined  to 
sign  the  said  bill  of  exceptions,  all  of  which  action  on  their  part  they  respect- 
fully submit  was  proper  and  lawful  on  their  part. 

''Dated  this  eleventh  day  of  March,  1887. 

"Gbo.  W.  Hackworth,  Pres* 
"Geo.  W.  Grobe,  {  p       „ 
"Thos.  a.  Bias,     J  ^™- 

This  return  was  verified  by  the  affidavits  of  all  the  defendants,  and  on 
March  21,  1887,  the  court  entered  tbls  order:  ''This  day  came  the  parties  by 
their  attorneys,  and  the  defendants  Joined  in  the  demurrer  of  the  plaintiffs  to 
their  return  to  the  writ  of  fnandamua  herein.  And,  on  motion,  the  defend- 
ants have  leave  to  amend  their  sixth  statement  contained  in  the  said  return, 
which  amendment  is  accordingly  made.  The  defendants  then  moved  to  quash 
the  said  writ  of  mandamtuf  nisi.  And  the  matters  of  law  arising  upon  said 
demurrer  to  said  amended  return  being  argued  and  considered  by  the  court, 
the  same  is  overruled.  And  the  motion  of  the  defendants  to  quash  said  writ 
of  mandamus  being  argued  and  considered,  the  same  is  overruled.  And 
thereupon  the  plaintiffs  tendered  pleas  in  writing,  Nos.  1, 2,  3,  4,  5,  6,  7,  and 
8,  to  the  filing  of  which  said  pleas,  and  each  of  them,  the  defendants  objected, 
which  objections  being  argued  and  considered,  are  sustained  as  to  said  pleas 
Kos.  2,  3,  5,  6,  7,  and  8,  and  the  court  refused  to  permit  the  said  pleas,  and 
each  of  them,  to  be  filed;  but  said  objections  to  said  pleas  Nos.  1  and  4  are 
overruled,  and  said  pleas  are  ordered  to  be  filed,  which  is  done.  The  said 
plaintiffs  also  tiled  the  plea  of  ntd  tiel  record,  to  which  the  defendants  replied 
specially  in  writing,  and  also  replies,  generally  to  said  pleas  Nos.  1  and  4,  and 
issues  are  thereupon  joined.  And  by  agreement  tlie  parties  waive  a  trial 
herein  by  jury,  and  submit  the  matters  of  fact  as  well  as  of  law  to  the  court." 

The  plaintiffs  excepted  to  the  court's  refusing  to  permit  the  pleas  named 
in  this  order  to  be  filed.  1  do  not  deem  it  necessary  to  state  what  these  re- 
jected pleas  were,  except  to  say  that  they  set  up  certain  facts  alleged  in  the 
bill  of  exceptions  presented  to  the  court  as  a  replication  to  certain  portions  of 
this  return.  Issue  was  taken  on  the  plea  of  ntU  tiel  record.  Final  order  was 
made  by  the  court  on  March  30,  1887,  as  follows:  "This  day  came  again  the 
parties,  by  their  attorneys,  and  the  evidence  upon  the  issues  joined  herein  be- 
ing fully  heard,  the  court  finds  the  bill  of  exceptions  filed  with  the  complaint 
herein,  and  referred  to  in  said  writ  of  tnandamus,  does  not  contain  a  tine 
statenxent  of  the  evidence  given  before  the  said  commissionei's  at  the  time 
stated  therein;  and  that  the  return  of  the  said  defendants  to  said  writ,  deny- 
ing the  said  bill  of  exceptions  contained  a  true  statement  of  said  evidence,  is 
true.  And  the  court  therefore  refuses  to  award  the  peremptory  writ  of  man- 
datMist  to  the  said  defendants  to  sign  the  said  bill  of  exceptions,  as  prayed 
for  by  the  plaintiffs.  But  this  court  being  of  the  opinion  that  it  was  and  is 
the  duty  of  the  said  commissioners  to  settle  and  sign  a  proper  bill  of  excep- 
tions, containing  a  true  statement  of  the  evidence  and  proceedings  given  and 
bad  before,  them*  at  the  Ume  aforesaid,  a  writ  of  mandamus  is  awarded 
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herein,  to  be  directed  to  the  said  commissioners,  commanding  them  without 
delay  to  settle  and  sign  such  bill  of  exceptions  as  is  herein  last-above  stated, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided.  After 
giving  reasonable  notice  to  the  attorneys  of  the  parties  of  the  time  and  place, 
they  will  settle  and  sign  said  bill,  returnable  here  on  the  first  day  of  next  ad- 
journed term  of  this  court.  And  it  is  further  ordered  that  the  defendants 
pay  the  cost  of  these  proceedings  to  the  plaintiffs  incurred  by  them  in  the  pros- 
ecution thereof,  including  an  attorney's  fee  of  $10."  The  defendants  object 
and  except  to  so  much  of  the  above  order  as  awards  the  said  peremptory  writ 
of  mandamus.  From  this  judgment  a  writ  of  error  and  supersedeas  was 
awarded  by  a  judge  of  this  court,  on  the  petition  of  the  defendants,  the  com- 
missioners of  the  county  court  of  Cabell. 

8imms  c&  Bnslow,  Gibson  &  MichiSf  and  J,  H,  Ferguson^  for  plaintiffs  in 
error.    /.  H.  &  B»  Brown  and  /.  F,  Broton,  for  defendants  in  error. 

Green,  J.,  {c^fter  stating  t?ie  facts  as  above.)  The  first  question  presented 
by  this  record  is  whether  the  circuit  courts  have  any  appellate  jurisdiction 
over  the  county  courts,  when  they  have  ascertained  and  declared  the  result 
of  a  vote  on  the  question  of  the  relocation  of  a  county-seat  and  have  entered 
the  same  of  record  under  chapter  5,  §  15,  Acts  1881,  p.  25,  (Warth's  Amended 
Code,  c.  39,  §  15,  p.  255,  256;)  for,  if  tlSby  have  not,  it  would  be  of  course 
wrong  for  a  circuit  court  to  issue  a  mandamus  against  the  commissioners  of 
the  county  court,  requiring  them  to  sign  any  bill  of  exceptions,  proposed  to 
be  taken  or  tendered  during  such  proceedings  in  the  county  court.  For,  if 
such  proceedings,  when  thus  ended,  could  not  be  reviewed  by  any  appellate 
proceedings,  but  are  final,  it  would  be  idle  to  compel  the  signing  of  any  bill 
of  exceptions.  I  will,  therefore,  first  consider  this  question.  Our  constitu- 
tion, by  article  8,  §  12,  (Warth's  Amended  Code,  p.  25,)  provides  that  "the 
circuit  court  shall  have  the  supervision  and  control  of  all  proceedings  before 
justices  and  other  inferior  tribunals,  by  mandamus,  prohibition,  and  certio- 
rari.** In  chapter  47,  §  39.  of  Warth's  Amended  Code,  p.  237.  (chapter  5,  § 
47,  Acts  1881,  p.  37,)  it  is  provided  that  an  appeal  shall  lie  to  the  circuit  couit 
from  the  final  order  of  a  county  court  in  certain  specified  cases,  and  one  of 
the  cases  is  'Mn  cases  of  contested  elections  tried  and  determined  by  the  county 
court. "  But  these  specified  cases  do  not  include  the  case  of  the  ascertainment 
and  declaration  of  the  result  of  a  vote  on  the  relocation  of  a  county-seat.  So 
that  no  appeal  Liy  to  a  judgment  of  a  county  court  entered  of  record  in  this 
matter.  But  section  45,  of  chapter  39,  of  Warth's  Amended  Code,  p.  26G, 
(chapter  5,  Acts  1881,  §  45,  p.  37,)  provides  that  "the  circuit  court  of  any 
county  may,  by  writ  of  prohibition,  prevent  the  county  court  of  such  county 
from  exercising  any  jurisdiction  or  authority  which  is  not  conferred  upon  it 
by  law,  or  necessary  and  proper  for  carrying  into  execution  the  powers  so  con- 
ferred; and  may,  by  writ  of  mandamus,  enforce  the  performance  of  any  legal 
duty  of  such  court.  But  in  such  cases  a  writ  of  error  or  supersedeas  may  be 
granted  on  like  principles  and  rules  as  in  other  cases.*'  And,  with  reference 
to  bills  of  exception  taken  before  the  county  court,  it  is  provided  (Warth's 
Amended  Code,  c.  39,  §  48,  p.  267,— chapter  5,  §  48,  Acts  1881,  pp.  37,  38:) 
"At  the  trial  or  hearing  of  any  matter  by  the  county  court  as  to  which  an  ap- 
peal will  lie,  a  party  may  except  to  any  opinion  of  the  couit,  and  tender  a  bill 
of  exception  to  such  opinion,  which  (if  the  truth  of  the  case  be  fairly  stated 
therein)  shall  be  signed  by  the  commissioners  holding  the  court,  or  a  majority 
of  them,  and  then  the  same  shall  be  a  part  of  the  record  of  the  case."  If  any 
commissioner  refuse  to  sign  such  bill  of  exceptions,  in  case  he  participated  in 
the  decision  complained  of,  he  may  be  compelled  to  do  so  by  the  circuit  court 
of  the  county  by  mandamus. 

A  party  to  such  proceedings  may  avail  himself  of  any  error  appearing  on 
the  record  by  which  he  is  prejudiced,  without  excepting  thereto.    And,  by 


Digiti 


zed  by  Google 


W.Va.]  POTEBT  V.   COUNTY  OP  CABELL.  105 

chapter  153  of  the  Acts  of  1882,  p.  487,-~chapter  110  of  the  Code,  as  amended 
and  le-enacted.  and  by  the  second  section  thereof,  as  thus  amended,  (see 
Warth's  Amended  Ck)de,  c.  110,  §  2,  p.  665,) — it  is  provided,  among  other  things: 
"In  every  case,  matter,  or  proceeding  before  a  county  court  in  which  a  writ 
of  c^r^iorari  might  be  issued  as  the  law  heretofore  has  been,  and  in  every  case, 
matter,  or  proceeding  before  a  county  court,  the  record  or  proceeding  may, 
^ter  a  judgment  or  final  order  therein,  be  removed,  by  writ  of  certiorari,  to 
the  circuit  court  of  the  county  in  which  such  judgment  was  rendered  or  made; 
except  in  cases  where  authority  is  or  may  be  given  to  review  such  judgment, 
or  order,  or  motion,  or  an  appeal,  writ  of  error,  or  mpersedeaSf  or  in  some 
manner  other  than  upon  certiorari."  And  the  third  section — the  next  one— 
provides,  among  other  things:  "In  every  case,  matter,  or  proceeding  before  a 
county  court  in  which  a  certiorari  would  lie,  according  to  the  provisions  of 
the  preceding  section,  a  majority  of  the  commissioners  composing  the  court 
shall,  upon  the  request  of  either  party,  in  a  civil  case,  matter,  or  proceeding, 
or  the  defendant  in  a  criminal  case,  matter,  or  proceeding,  certify  the  evi- 
dence, if  any,  which  may  have  been  heard,  and  sign  a  bill  of  exceptions  set- 
ting forth  any  rulings  or  orders  which  may  not  otherwise  appear  of  recoi-d. 
Such  certificate  of  evidence  and  bills  of  exceptions  shall  be  part  of  the  record, 
and  as  such  be  removed  and  returned  to  the  circuit  court.  Upon  the  hearing, 
such  circuit  court  shall,  in  addition  to  determining  such  questions  as  might 
have  been  determined  upon  a  certiorari,  as  the  law  heretofore  was,  review 
such  judgment,  or  order,  or  proceeding  of  the  county  court  upon  the  merits, 
determine  all  questions  arising  on  the  law  and  evidence,  and  render  such  judg- 
ment, or  make  such  order,  upon  the  whole  matter,  as  law  and  justice  may 
require. "  This  provision  in  our  constitution  and  these  acts  of  the  legislature 
passed  to  carry  it  out,  and  to  render  it  eflective  when  it  would  be  otherwise 
ineffective,  by  requiring  the  commissioners  of  the  county  court  to  sign  bills 
of  exception  setting  forth  any  rulings  or  orders  which  might  not  otherwise 
appear  of  record,  and  further  authorizing  the  compelling  of  the  commissioners 
of  the  county  court  to  sign  proper  bills  of  exception,  by  writs  of  mandamus^ 
would,  if  construed  literally,  in  every  possible  case  of  any  description,  when 
the  county  court  had  made  a  final  order,  in  any  case  or  proceeding  of  any  sort, 
make  such  order  subject  to  review  by  the  circuit  court,  in  the  modes  provided 
specially  by  statutes,  applicable  to  such  case;  and  if  no  mode  of  reviewing 
any  final  order  of  any  sort  of  a  county  court  was  provided  by  statute,  then 
such  order  should  be  ^viewable  by  the  circuit  court  by  certiorari. 

But  broad  and  comprehensive  as  is  the  provision  of  the  constitution  above 
quoted,  as  well  as  the  laws  intended  to  carry  it  into  effect,  stated  above,  still 
there  are  cases  of  final  orders  of  a  county  court  which  cannot  be  reviewed  by 
certiorari,  or  in  any  other  manner,  by  the  circuit  court,  because  such  final 
orders,  or  the  proceedings  in  which  they  were  entered,  are  obviously  not 
judicial  in  their  character.  It  is  true,  by  article  5  of  our  constitution  ^see 
Warth's  Amended  Code,  p.  11)  it  is  provided  that  ''the  legislative,  executive, 
and  judicial  departments  shall  be  separate  and  distinct,  so  that  neither  shall 
exercise  the  powers  properly  belonging  to  either  of  the  others;"  but,  in  article 
8  of  our  constitution,  in  apparent  violation  of  this  provision  of  our  constitu- 
tion, it  is  expressly  provided  ^see  Warth's  Amended  Code,  p.  28:)  "The 
county  courts  may  exercise  sucn  other  powers,  not  of  a  judicial  nature,  as 
may  be  prescribed  by  law."  And  as  this  special  provision  of  our  constitu- 
tion overrides  the  general  provision  contained  in  article  5,  the  legislature  had 
a  right,  under  our  constitution,  to  impose  on  the  county  court  duties  not 
only  judicial  in  their  character,  but  also  duties  legislative  and  executive;  and 
in  some  cases  this  power  has  been  exercised.  When  the  legislature  has  done 
this,  unless  they  have  so  expressly  provided,  and  whether  they  can  do  so,  is 
very  questionable.  It  is  obvious  that  the  circuit  court  cannot  review,  as  an 
appellate  court,  the  final  action  of  the  county  court,  in  such  matters,  as  by 
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our  constitution  none  but  judicial  powers  are  conferred  on  the  circuit  court, 
or  on  this  court.  We  have  accordingly  decided  that  when  the  legislature  has 
thought  proper  to  confer  on  the  county  courts  powers  not  juilicial  in  their 
nature,  but  legislative  or  executive,  as  they  may  do,  and  have  in  a  few  cases 
done,  neither  the  circuit  court  nor  this  court  can  review  the  final  order  of  the 
county  court  in  such  matters  in  any  manner.  Nor  can  this  court  review  in  any 
manner  the  final  order  of  a  circuit  court  in  any  matter  which  is  not  judicial 
in  its  character,  when  the  legislature  has  conferred  (it  may  be,  without  con- 
stitutional powers)  on  the  circuit  court  any  power  not  judicial  in  its  nature. 
Thus  our  court  decided  in  cases  where  such  powers  have  been  conferred  on 
the  circuit  court,  by  the  legislature,  (it  maybe,  oontraiy  to  our  constitution,) 
that  the  final  action  of  the  circuit  court  cannot  be  reviewed  by  this  court,  la 
the  case  of  McClure  v.  MaiUand,  24  W.  Ya.  561,  this  court  decided  that 
the  proceedings  provided  by  chapter  134  of  the  Acts  of  1872-78  were  executive 
in  their  character,  and  not  judicial,  and,  therefore,  not  reviewable  by  this 
court.  This  act  required  the  commissioner  of  school  lands  to  report  to  the 
circuit  court  what  lands  in  his  county  belonging  to  the  state  shou4d  be  sold 
for  the  benefit  of  the  school  fund,  under  the  statute  law,  which  court  was, 
by  order,  to  direct  the  commissioner  to  make  the  sale  of  such  lands  in  the 
same  manner  in  all  respects  as  in  the  case  of  other  lands  directed  to  be  sold 
under  decrees  of  the  circuit  court,  prescribing  the  place,  terms,  and  manner 
of  sale,  the  mode  of  collecting  the  purchase  money,  and  paying  the  expenses, 
how  the  deeds  are  to  be  made  to  the  purchasers,  and  what  disposition  shall 
be  made  of  the  proceeds  of  the  sales. 

The  court  is  authorized  to  recommend  or  set  aside  the  reports  of  sales,  and 
is  directed  to  confirm  the  reports  of  sales,  unless  excepted  to,  and  competent 
evidence  be  offered  to  show  why  they  should  be  set  aside.  We  interpret  this 
act  as  authorizing  the  prosecuting  attorney,  representing  the  state,  to  file 
such  exception.  This  court,  though  the  proceedings  resembled  in  some  r^ 
spects  judicial  proceedings,  regarded  them  as  in  the  nature  of  administra- 
tive and  ea>  parte  proceedings,  such  as  money  orders  and  entries  made  by  the 
county  court  in  transacting  the  police  and  fiscal  matters  of  a  county,  and  not 
as,  properly  speaking,  judicial  proceedings.  This  was  a  mode  which  the  state 
had  adopted  of  disposing  of  her  own  lands,  which  might  have  been  done  by 
any  other  agency  than  the  courts,  as,  for  Instance,  by  a  land-ofiice.  Not  be- 
ing judicial  in  their  nature,  we  declined  to  review  these  proceedings;  this 
court  exercising  under  the  constitution  and  laws  none  but  judicial  functions. 
This  decision  has  been  followed  in  AuvU  v.  Laeger,  24  W.  Ya.  583,  and  in  Man- 
perture  v.  McClure^  29  W.  Ya.  80.  In  RaUway  Co,  v.  Board  of  Public  Works^ 
28  W.  Ya.  264,  this  court  decided  these  propositions:  '*The  action  of  the  cir- 
cuit court,  in  supervising  the  decision  of  the  board  of  public  works  as  to  the  as- 
sessment and  valuation  of  railroad  property  for  taxation,  under  the  provisions 
of  chapter  52,  Acts  1883,  is  merely  executive  and  not  judicial.  The  circuit 
couil;,  acting  in  such  case  as  an  appellate  assessment  or  tax  tribunal,  and  ex- 
ercising powers  distinct  from  those  belonging  to  it  as  a  court,  or  judicial  tri- 
bunal, in  the  legal  sense  of  the  term;  and,  under  our  constitution,  this  court 
has  no  power  to  review  by  writ  of  error  or  appeal  the  decisions  or  order  of  in- 
ferior tribunals,  officers,  or  boards,  as  to  matters  which  are  simply  adminis- 
trative, executive,  or  legislative,  and  not  strictly  judicial  in  their  nature,  ex- 
cept where  such  power  is  expressly  conferred  by  the  constitution."  And,  I 
would  add,  I  know  no  instance  where  such  power  is  conferred  on  this  court. 
.And  in  this  case  this  court  further  held  an  appeal  would  not  lie,  under  section 
94,  of  chapter  161,  of  the  Acts  of  1882,  from  a  judgment  of  a  county  court, 
refusing  to  correct  an  assessment,  where  it  is  claimed  that  the  parly  assessed 
with  the  tiixes  is  not  chargeable  therewith,  though  the  right  of  appeal  in  such 
case  to  the  circuit  court  is  by  statute  expressly  conferred,  as  in  so  acting  the 
county  court  was  not  acting  judicially  but  simply  as  a  supervising  assessing 
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tribunal.  Its  action  in  this  matter  vas  executive,  and  not  judicial,  and,  there- 
fore, was  not  subject  to  be  reviewed  by  any  court.  In  so  liokling  we  reversed 
the  action  of  our  court  in  Low  v.  County  Court,  27  W.  Va.  786,  where  juris- 
diction in  such  case  was  assumed  to  exist,  because  no  special  attention  having 
been  given  to  the  fact  that  the  judgment  of  the  county  court  was  not,  prop* 
erly  speaking,  a  judicial  judgment,  but  rather  a  decision  as  a  supervising  as- 
s^sment  ward,  which  duty,  by  the  constitution,  the  legislature  had  a  right  to 
impose  on  the  county  court.  So,  in  Brazie  v.  Commissioners ,  25  W,  Va.  213. 
this  court  held  that  where  the  commissioners  of  the  county  court  met,  under 
section  21,  c.  155,  Acts  1882,  (Warth's  Amended  Code.c.  3.  §  21,)  five  days 
after  an  election,  and  under  certain  detailed  and  prescribed  regulations,  to 
ascertain  the  result  of  the  election  in  this  county,  and  made  out  and  signed 
eertifif^tes  stating  the  vote  cast  in  the  county  for  each  officer  voted  for  at  the 
election,  they  met  not  as  a  county  court,  but  as  a  board  of  canvassers,  and  as 
SQch  they  had  only  such  powers  as  were  specified  in  that  act;  that  is  to  say, 
the  power  to  examine  the  poll-books  and  certificates  from  the  different  pre- 
cincts presented  to  them  by  the  precinct  ofiicers  of  the  election.  They  could 
compel  the  attendance  of  any  of  these  precinct  officers,  or  any  one  else  pres- 
ent at  the  election,  to  answer  questions  under  oath  respecting  the  election, 
and  make  such  orders  as  were  necessary  to  procure  correct  returns  from  all 
the  precincts;  and,  on  the  demand  of  a  candidate,  they  might  open  any  of  the 
sealed  packages  of  ballots  from  any  of  the  precincts,  and  re-count  the  same. 
Bat  they  had,  as  a  board  of  canvassers,  only  these  few  specified  powers,  and 
none  others.  And  that  while  some  of  these  limited  powers  required  judgment 
and  discretion  in  the  proper  exercise  of  them,  yet  the  duties  of  these  commis- 
sioners, when  thus  assembled  simply  to  make  out  certificates  of  the  votes  Ciist 
in  the  county  for  each  officer,  were,  like  those  of  other  canvassing  boards, 
ministerial  in  their  character,  and  not  judicial.  And  in  showing  that  their 
duties  were  of  this  character,  and  that  they  ought  not  to  be  regarded  as  opt- 
ing as  a  court,  we  pointed  out  the  fact  tliat  they  kept  no  record  of  their  pro- 
ceedings, and  only  signed  the  certificate  stating  the  whole  number  of  votes 
cast  for  each  candidate  in  the  county,  and  this  was  simply,  under  the  act,  based 
on  the  returns  after  they  had  been  verified  and  made  right  so  far  as  they  could 
be  by  the  limited  powers  conferred  on  these  canvassers.  They  had,  while  so 
acting  as  a  bosird  of  canvassers,  no  authority  to  go  beyond  or  behind  these 
r^urns.  They  had  no  authority  to  strike  from  or  add  to  the  list  of  voters 
certified  to  them  from  the  sevenU  precincts.  They  are  not  by  this  act  author- 
ized, as  a  court  would  be,  to  summon  witnesses  generally,  and  to  examine 
them,  in  order  to  ascertain  the  real  legal  vote  cast  at  the  several  precincts. 
They  must  take  the  returns  to  be  correct  as  returned  and  certified  to  them  by 
the  precinct  officers,  when  these  returns  and  certificates-  have  been  examined 
and  tested  by  the  exercise  of  the  limited  powers  conferred  on  them.  Of  course, 
certificates  given  by  these  commissioners,  as  by  other  can vassing  boards,  can- 
not ultimately  determine  the  right  of  any  person  to  hold  an  office, — ^they  are 
only  prima  facie  correct,  ttirowing  on  any  one  who  contests  an  office  by  a 
regular  judicial  proceeding  the  burden  of  proving  that  he  had  received  a  ma- 
jority of  the  legal  vote  cast;  and  ample  provision  is  made  by  our  statute  law 
for  thus  judicially  contesting  the  right  to  hold  any  office  conferred  by  the  pop- 
ular suffrage.  See  chapter  103,  Acts  1882,  p.  304,  { Warth»s  Amended  Code, 
c.  6,  p.  60.) 

The  provision  for  carrying  on  such  judicial  contest  before  the  county  court 
when  one  has  received  the  certificate  of  his  election  from  these  commissioners 
of  the  county  court,  when  acting  as  canvassers  of  the  vote,  is  before  the 
county  court,  when  in  session  as  a  court;  and  the  details  of  the  mode  of  pro- 
ceeding in  such  contest  are  set  out  and  after  a  full  judicial  investigation,  to  use 
the  words  of  the  law,  (see  Warth's  Amended  Code.  p.  61;)  "At  the  final  trial 
of  said  contest,  the  aakl  court  shall  declare  the  true  result  of  the  election,  and 
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cause  the  same  to  be  entered  on  the  records  of  said  court.  **  From  such  judg- 
ment of  the  county  court,  an  appeal  now  lies  (see  garth's  Amended  Ckxie,  c. 
39,  §  47 ;  Acts  1881,  p.  21 ;)  but  before  the  passage  of  this  act,  when  the  county 
court  exercised  this  judicial  action  in  a  contested  election  case,  their  judgment 
could  be  reviewed  by  the  circuit  court,  by  writ  of  certiorari;  and,  when  so 
reviewed,  the  judgment  of  the  circuit  court  was  liable  lo  be  reviewed  on  a 
writ  of  error,  by  this  court.    See  Dryden  v.  Swinhumt  15  W.  Ya.  234. 

The  controlling  question  in  the  case  before  us  is  whether  the  final  judgment 
of  the  county  court,  in  ascertaining  and  declaring  the  result  of  the  vote  at  an 
election  on  the  question  of  a  relocation  of  the  county-seat,  is  a  judicial  act 
like  the  judgment  of  the  court  on  a  contested  election  case  before  it,  and 
therefore  subject  to  be  reviewed  by  the  circuit  court;  or  is  such  final  judgment 
of  the  county  court,  in  declaring  the  result  of  a  vote  on  the  relocation  of  a 
county-seat,  similar  to  the  action  of  the  commissioners  of  the  county  court, 
when  acting  as  a  board  of  canvassers,  five  days  after  the  election?  If  this  be 
so,  such  judgment  could  not  be  reviewed  by  the  circuit  court,  because  it  would 
be  but  a  ministerial  act,  and  not  a  judicial  one,  and  therefore,  under  our  con- 
stitution, the  circuit  court,  for  the  reasons  we  have  stated,  could  not  review 
this  action  of  the  county  court.  The  provision  in  reference  to  the  county 
courts,  declaring  the  result  of  such  vote  on  relocation,  is  thus  worded:  ''But 
the  commissioners  of  election  of  each  place  of  voting  shall  make  out  and  sign 
a  separate  certificate  of  the  result  of  said  vote,  and  deliver  the  same  to  the 
clerk  of  the  county  court  within  the  same  time  they  are  required  by  law  to 
deliver  the  certificate  of  the  result  of  the  election  for  officers  held  by  them. 
And  the  said  clerk  shall  lay  the  same  before  the  county  court  at  its  next  ses- 
sion thereafter.  The  said  court  shall  thereupon  ascertain  and  declare  the  re- 
sult of  said  vote,  and  enter  the  same  of  record. "  There  are  several  reasons, 
in  the  very  wording  of  this  act,  which  would  seem  to  Indicate  clearly  that  this 
action  of  the  county  court  was  judicial,  and  therefore  reviewable  by  the  cir- 
cuft  court.  The  action  is  taken  at  a  session  of  the  county  court  Whereas, 
when  certificates  were  given  to  officers  elected,  five  days  after  the  election, 
they  were  given  by  a  special  meeting  of  the  commissioners  of  the  county 
court,  held  only  for  the  special  purpose  of  canvassing  the  votes  cast  at  the 
election  for  officers  voted  for  as  candidates.  But  the  final  action  of  the  county 
court,  when  merely  acting  as  such  board  of  canvassers,  and  when  acting  in 
declaring  the  result  of  the  vote  on  the  relocation  of  the  county-seat,  is  in  very 
strong  contrast.  When  acting  as  a  board  of  canvassers  of  the  vote  for  can- 
didates for  office,  they  make  no  record  whatever  of  their  conclusion,  enter  up 
nothing  which  bears  any  resemblance  to  a  judgment  on  their  order-book,  but 
simply,  like  other  canvassing  boards,  make  out  certificates  showing  the  vote 
cast  in  the  county  for  each  officer,  and  sign  their  certificates.  But  when  the 
county  court  declares  at  its  next  session  on  the  question  of  the  relocation  of 
the  county-seat,  "it  ascertains  and  declares  the  result  of  the  vote  and  enters 
the  same  of  record."  This  final  judgment  of  the  court  entered  on  its  record- 
book  is  almost  exactly  like  the  final  judgment  of  the  county  court  in  a  con- 
tested election ;  and,  as  is  shown  by  chapter  6  of  Warth's  Amended  Code,  § 
3,  p.  61,  the  words  of  the  act  are:  "At  the  final  trial  of  said  contest,  the  said 
court  shall  declare  the  true  result  of  said  election,  and  cause  the  same  to  be 
entered  on  the  records  of  said  court."  I  cannot  see  how  such  an  entry  could 
be  regarded,  as  it  is,  as  the  conclusion  of  a  judicial  investigation,  and  a  judg- 
ment of  the  court,  reviewable,  of  course,  under  our  constitution  and  laws,  by 
the  circuit  court,  and  the  ascertainment  of  the  vote  on  the  relocation,  entered 
up  by  the  same  court  on  its  record,  in  like  manner,  should  be  refused  as  nut 
a  judgment  of  the  court,  but  as  a  mere  declaration  of  a  board  of  canvassers, 
and  as  such,  of  course,  not  reviewable  by  the  circuit  court. 

It  will  be  observed  that,  before  reaching  a  final  conclusion,  and  entering  up 
a  judgment  in  these  cases,  the  preliminary  investigation,  if  correct  results  are 
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sought,  must  both  be  of  the  same  identical  character.  That  is,  all  legal  and 
proper  evidence  in  either  case  would  have  to  be  heard,  in  order  to  ascertain  the 
number  of  legal  votes  cast  in  the  county,  and  how  these  legal  voters  cast  their 
votes, — the  conrt,  in  the  one  case,  regarding  their  certificate  given  five  days 
after  the  election,  when  acting  as  a  canvassing  board,  aAprimafacU  correct,  and 
the  separate  certijficate  of  the  vote  at  each  precinct,  given  by  the  proper  ofiicei-s, 
9S  prima  facie  showing  the  true  vote  on  the  question  of  relocation  of  the  county- 
seat;  and  in  either  case,  if  necessary,  they  could  require  the  production  of  the 
poll-books,  the  certificates,  and  the  ballots  deposited  with  the  clerk.  These  are 
judicial  investigations,  certainly,  and  a  recorded  judgment  based  on  such  in- 
vestigation, by  a  county  court,  at  a  session  of  the  court,  would  certainly  be  re- 
viewable, as  we  have  shown,  under  our  constitution  and  laws,  by  the  circuit 
court.  It  is  clear  that,  if  the  county  court  has  a  right  to  go  into  this  thorough 
judicial  investigation,  and  after  that  to  enter  such  judgment  on  its  record- 
book,  at  a  session  of  the  court  not  held  for  any  special  purpose,  such  judg- 
ment oould  not  be  regarded  otherwise  than  a  judicial  act,  subject  to  be  re- 
viewed, as  every  such  judgment  of  the  county  court,  by  our  laws  and  consti- 
tution, are  liable  to  review;  it  being  so  expressly  provided  by  our  statute  law, 
as  I  have  shown,  excepting  only  where  the  act  done  is  not  judicial  in  its  nat- 
ure. Now,  in  Welch  v.  County  Court,  29  W.  Va.  — ,  1  S.  E.  Rep.  S37,  this 
court  held  that  such  a  judgment  on  the  question  as  to  the  relocation  of  a 
county-seat,  rendered  by  a  county  court,  could  be  reviewed  by  the  circuit 
court,  by  a  writ  of  certiorari;  thus  in  effect  deciding  that  this  was  a  proceed- 
ing, before  the  county  court,  j udiciai  in  its  character.  And,  in  pronouncing  the 
opinion  of  the  court,  I  said:  ''In  ascertaining  the  result  of  the  vote  on  the  re- 
location of  the  county-seat,  the  county  court  could  exercise  all  the  powers  of 
any  other  court  in  making  any  investigation,  with  possibly  the  exception  of  the 
opening  of  the  sealed  ballots,  which  the  statute  law  seems  to  forbid,  except 
in  case  of  contested  elections,  though  it  may  be  too  liberal  a  construction  of 
the  law  to  say  that  they  could  not  be  opened  by  the  county  court  in  deter- 
mining the  question  whether  a  county-seat  had  been,  by  the  vote  of  the  qual- 
ified voters,  relocated. "  These  views  seem  to  me  as  sound.  I  see  notliing  in 
the  statute  we  are  considering  to  limit  the  powers  of  the  county  court  in  this 
investigation. 

It  is  contended  by  the  counsel  of  the  plaintiff  in  error  that  there  is  but  a 
single  power  conferred  by  this  act  on  the  county  court,  in  making  this  inves- 
tigation, and  that  is  to  examine  the  separate  certificates  of  the  ofilcers  at  the  dif- 
ferent precincts,  and  add  up  the  result,  and  enter  the  result  thus  ascertained 
on  their  record-book.  If  this  were  true,  of  course  this  action  of  the  county 
court  would  be  purely  ministerial,  and  would  have  in  it  no  element  of  a  judi- 
cial character,  and  they  would,  in  so  doing,  be  acting  as  a  mere  canvassing 
board,  with  far  less  power  than  was  conferred  on  them  when  acting  as  a 
canvassing  board  five  days  after  the  election,  and  when  they  made  out  certif- 
icates of  the  votes  cast  in  the  county  for  all  candidates  for  ofiice,  and  signed 
them.  And  if  this  were  so,  it  wouJd  present  this  strange  anomaly:  That 
the  certificate  thus  made  out  by  them  as  a  canvassing  board,  showing  that  a  con- 
stable was  elected  in  his  district  by  having  the  largest  number  of  votes  cast, 
would  have  not  been  anything  but  prima  facie  evidence  of  his  election,  and 
that  any  candidate  for  the  office  might  contest  his  office,  and  the  county  court 
would  then  give  the  question  a  thorough  judicial  investigation,  and  deter- 
mine who  had  an  actual  majority  of  the  legal  vote  cast,  and  enter  of  record 
the  result,  thus,  it  may  be,  setting  aside  and  destroying  the  certificate  Uiey 
may  as  a  canvassing  board  have  given  one  pf  the  candidates.  But  while 
these  certificates,  given  only  after  careful  examination  and  an  exercise  of  all 
the  power  conferral  in  them  as  a  canvassing  board,  to  ascertain  the  true  re- 
turns from  the  different  precincts,  are  thus  heid  to  be  merely  prima  fade  cor- 
rect,  when  a  constable  is  to  be  thereby  regarded  as  elected,  yet  an  entry  made 
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>y  the  county  court  on  its  record,  which  entry  was  a  mere  ministerial  act,  as 
apabie  of  being  performed  by  a  mere  child  as  by  the  court,  it  is  claimed  must 
>e  regarded  as  conclusive  on  the  question  where  the  county-seat  is  to  be  lo- 
oted. It  matters  not  how  notorious  and  gross  may  have  been  the  frauds 
ommitted  at  the  polls  at  different  precincts  in  the  county,  or  how  many  illegal 
voters  had  been  allowed  to  vote  for  a  particular  location  of  the  county,  or 
low  many  legal  voters  who  wished  to  vote  against  such  location  had  been 
!orruptly  excluded  from  voting,  or  how  outrageously  and  notoriously  false 
ind  fraudulent  may  have  been  some  of  the  separate  certificates  of  this  vote  on 
he  relocation  question  at  some  of  the  precincts,  yet,  they  having  been  given 
o  the  clerk  by  the  officers  of  the  election  at  the  several  precincts,  the  county 
!Ourt  is  bound  to  accept  them  as  correct,  and  enter  the  result  thus  ascertained 
»n  their  record,  and  such  record  of  this  result  is  incapable  of  being  reviewed 
)y  the  circuit  court  or  in  any  other  manner. 

If  we  would  preserve  a  republican  form  of  government,  it  is  of  the  first 
mportance  that  the  will  of  the  people  should  not  be  thus  fi-audulently 
hwarted.  Whenever  the  law  has  submitted  any  question  to  a  popular  vote, 
ve  would  expect,  as  a  matter  of  course,  that  ample  means  would  be  provided 
V hereby  false  and  fraudulent  certificates  of  persons  who  bold  the  election,  as 
o  the  result,  might  be  set  aside  and  disregaided,  and  that  in  no  case  could 
he  law  make  such  certificates  conclusive  evidence  of  the  vote  actually  cast. 
Che  continuance  of  a  republican  government  depends  on  the  purity  of  elec- 
ions. 

The  certificates  of  the  commissioners  of  the  county  court,  acting  as  a  board 
)f  canvassers,  are  not  Anal  and  conclusive  in  any  single  instance.  But  am- 
)le  provisions  are  made  for  going  behind  these  returns  and  ascertaining  how 
he  legal  voters  of  the  county  have  voted,  when  voting  for  any  officer  from 
k  constable  to  the  governor.  And  yet  we  are  called  upon  to  decide  that  the 
nere  certificates  of  persons  holding  elections  at  precincts,  the  law  has  de- 
ilared  to  be  conclusive,  when  the  question  is  the  relocation  of  a  county-8eat» — 
k  question  which  the  masses  of  the  people  are  much  more  interested  in  than 
n  the  person  who  may  have  been  elected  to  some  petty  office.  I  am  certainly 
lisinclined  to  hold  such  to  be  the  law,  unless  the  legislature  has  expressed  this 
o  be  its  will,  in  clear  language.  This  conclusion  is  claimed  because  the  statute 
!onf erring  on  the  county  coui*t,  at  its  next  session  after  the  election,  the  author- 
ty  to  determine  and  declare  the  vote  on  the  relocation  of  the  county-seat,  has 
nade  no  provision  for  a  contest  of  any  sort  before  the  county  court.  The  same 
s  true  of  the  action  of  the  county  court  in  many  other  matters  which  are  clearly 
udicial,  and  may  be  reviewed  by  the  circuit  court.  As,  for  instance,  the 
appointment  and  qualification  of  personal  representatives,  guardians,  and 
urators,  and  the  settlement  of  their  accounts,  the  establishment  of  roads, 
erries,  mills,  etc.  All  these,  as  well  as  almost  all  other  acts  done  by  a  county 
ourt,  are  judicial  in  their  nature,  and  are  subject  to  be  reviewed  by  the  cir- 
uit  couH;  yet  most  of  them  originate  as  ex  parte  proceedings,  but  any  one 
nterested,  though  not  a  party  to  such  proceedings,  may  appear  and  contest 
hem  before  the  county  court,  and  such  person,  though  not  formally  a  party 
0  the  controversy,  is  regarded  as  included  in  the  general  language  conferring 
>n  parties  the  right  to  have  reviewed  the  action  of  the  county  couit.  No 
ust  inference  can  be  drawn  that  the  action  of  the  county  court  in  ascer- 
aining  and  declaring,  and  entering  of  record,  the  result  of  a  vote  on  a  relo- 
ation  of  a  county-seat,  is  not  reviewable  by  the  circuit  court,  because  the 
proceeding  is  in  its  origin  an  ex  parte  proceeding,  and  no  provisions  are  made 
n  the  statute  whereby  persons  may  contest  the  truth  of  the  returns  or  sepa- 
ate  certificates  before  the  county  court.  Any  one  interested  in  the  question 
\rould  have  a  right,  as  in  many  other  matters,  originally,  ex  parte,  to  appear 
►efore  the  county  court,  and  contest  what  is  proposed  to  be  done;  and  by  tlie 
ppropriate  appellate  proceedings  have  the  action  of  the  county  oouit  re- 
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viewed  by  the  circuit  court.  See  Sayre  v.  OrymeH,  1  Hen.  &  M.  404;  Trip- 
leWif  Eixfr  v.  Jameson,  2  Munf.  242;  Wingfleld  v.  Crenshaw,  3  Hen.  &  M. 
245. 

But,  it  is  said,  this  statute  says:  '*The  clerk  shall  lay  before  the  county 
court,  at  its  next  session  after  the  election,  the  separate  certificates.  The 
said  court  shall  thereupon  ascertain  and  declare  the  result  of  said  vote,  and 
enter  the  same  of  record. "  This  the  counsel  for  the  plaintiff  in  error  would 
have  us  to  interpret  that  on  these  certificates  of  the  returns  at  the  several  pre- 
cincts, made  by  the  election  ofllcers,  and  upon  nothfhg  else,  the  court  shall 
ascertain  and  declare  the  result  of  this  vote  on  the  relocation  of  a  county- 
se^it.  I  do  not  so  understand  this  language.  I  understand  that  the  mode  in 
which  this  question  is  presented  to  the  county  court,  as  a  court  acting  judicially, 
is  for  its  clerk  .to  present  to  it  these  separate  certificates  of  the  votes  on  this 
question  at  each  precinct.  If  they  appear  to  be  all  right  on  their  face,  and 
no  objection  is  made  either  to  the  certificates  or  to  the  fairness  of  the  election 
itself  in  any  respect,  the  court  would  add  up  the  vote  for  and  against  reloca- 
tion, and  enter  the  result  of  the  vote  thus  ascertained  on  its  record-book.  But 
in  this,  as  in  very  many  other  matters  acted  on  by  the  county  court,  which 
are  informally  presented  as  ex  parte  proceedings,  any  interesteti  party  has  a 
right  to  appear,  and  dispute  the  pmpriety  of  what  the  court  would  do.  as  a 
matter  of  course,  and  he  has  a  right  to  be  heard,  and  the  court  ought  to  hear 
all  legal  evidence  that  may  be  presented  on  the  question  before  them,  and  to 
its  action  any  party  interested  has  a  right  to  object,  and  bring  it  before  the 
circuit  court  for  review,  by  the  appropriate  appellate  proceeding.  While  this 
right  is  conceded  in  other  matters,  yet  we  are  asked  to  hold  that  it  does  not  ex- 
ist in  this  case,  where,  as  I  regard  it,  the  right  of  the  people  to  vote,  and  have 
their  votes  fairly  counted  in  an  election,  is  involved.  In  Welch  v.  County 
Court,  29  W.  Va.  — ,  1  S.  E.  Rep.  337,  an  interested  party  was,  in  a  case  like 
this,  allowed  to  appear  and  make  objection  before  the  county  court.  And 
this  was  not  only  approved  by  this  court,  but  we  further  held  that  he  had  a 
right,  by  the  writ  of  certiorari,  to  have  the  action  of  the  county  court  reviewed. 

The  counsel  for  the  defendants  in  error,  upon  this  question,  has  referred  to 
these  authorities:  People  v.  Van  Slyck,  4  Cow.  297;  People  v.  Cook,  8  N. 
Y.  67;  People  v.  Ferguson,  8  Cow.  102;  People  v.  VaU,  20  Wend.  12;  Peo- 
ple v.  Pease,  27  K.  Y.  45;  Com,  v.  Cotmty  Com'rs,  5  Rawle,  75.  I  have  ex- 
amined such  of  these  authorities  as  I  have  access  to,  and  they  establish  the 
position  that  the  decision  of  the  canvassers  of  the  vote  at  an  election  is  not 
conclusive  when  a  contestant  institutes  against  the  occupant  of  the  office  a 
proceeding  to  oust  him  from  office,  as  not  entitled  to  hold  it,  not  having  been 
duly  elected.  Our  statute  law,  as  I  have  stated  it  in  this  opinion,  shows 
lieyond  dispute  that  this  is  the  law  in  this  state,  and  I  have  therefore  deemed 
it  unnecessary  to  cite  authorities  from  other  states  to  establish  this  position. 
The  last  case  cited  above  would  seem  to  be  more  pertinent  to  the  real  ques- 
tion involved  in  this  case.  But  it  bears  on  it  remotely,  and  as  I  have  not  ac- 
cess to  the  Pennsylvania  statute  law,  I  cannot  say  to  what  weight  it  is  really 
entitled.  The  constable  was  the  returning  officer  in  the  election  in  that  cuse. 
There  are  some  remarks  made,  by  Judge  Rooers,  in  that  case,  (5  Rawle,  79,) 
which  seem  to  me  just  and  reasonable,  and  to  show  the  spirit  which  should 
actuate  the  courts  in  construing  the  law  so  as  to  prevent  fraudulent  returns 
of  elections  from  being  operative  to  defeat  the  popular  will.  These  remarks 
I  will  quote.  He  says:  ''The  constable  may  return  whom  he  pleases,  taking 
care  that  his  return  is  correct  upon  its  face.  If  this  be  conclusive,  it  is  use- 
less to  go  through  the  mockery  of  an  election.  It  would  be  better  to  give  the 
appointment  to  the  constable  at  once,  without  the  useless  ceremony  of  an  elec- 
tion. The  act  admits  the  construction  which  we  have  given  to  it,  nor  do  we 
perceive  any  danger  in  committing  to  the  commissioners  the  power  to  exam- 
ine into  the  illegality  of  such  election. "     And  I  would  here  say  that  I  do 
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not  perceive  any  danger  in  the  commissioners  of  the  county  court,  when  in 
session  as  a  court,  examining  into  the  legality  of  an  election,  and  ascertaining 
what  was  the  actual  vote  cast  of  those  entitled  to  vote,  and  how  it  was  in 
fact  cast,  whether  for  or  against  relocation,  and,  in  so  doing,  going  behind 
the  returns.  There  would  seem  to  be  some  reason  why  such  a  thorough  ex* 
amination  should  in  such  case  be  made  by  the  county  court,  as  a  court,  which 
are  stronger  in  such  a  case  than  in  a  contested  election  by  one  claiming  to 
have  been  elected  to  an  olfice.  In  this  latter  case  the  public  might  suffer 
some  inconvenience  from  a  prolonged  investigation,  as  the  time  when  the  of- 
ficer  should  qualify  might  pass  during  the  continuance  of  such  contest,  and,, 
accordingly,  under  our  statute,  such  contest  must  be  ended,  before  the  county 
court,  in  three  months.  But  I  see  no  difficulty  from  permitting  a  contest  be- 
fore the  county  court,  as  to  the  vote  on  the  relocation  of  a  county-seat,  to  be 
as  thorough  as  might  be  desirable.  For  the  people  would,  pending  such  con- 
troversy, have  the  same  convenience  they  always  had,  the  county-seat  remain- 
ing, till  the  controversy  was  ended,  at  the  old  county-seat.  The  counsel  for 
the  plaintiffs  in  error  cite  Attorney  General  v.  Barstow,  4  Wis.  579,  and  Mor- 
gan V.  QiumJcenhtLsh,  22  Barb.  72«  The  first  of  these  cases,  the  only  one  I  now 
have  access  to,  decides  that  the  slate  board  of  canvassers  in  Wisconsin  are  re- 
quired to  make  their  statement  and  determination  of  the  result  of  an  election, 
from  the  certified  statements  of  the  county  canvassers  alone,  and  they  have 
no  authority  to  hear,  receive,  or  determine  upon  any  other  evidence.  This  is 
in  entire  accord  with  our  decision  in  Brazie  v.  Commissioners^  25  W.  Va- 
213,  and  with  the  decisions  generally.  But  it  seems  to  me  to  be  inapplicable^ 
as  the  county  court,  in  ascertaining  and  declaring  the  result  of  a  vote  on  the 
relocation  of  a  county-seat,  are  acting,  under  our  law,  not  as  a  board  of  can- 
vassers, but  as  a  court,  judicially.  There  are  two  cases,  however,  referred 
to  by  the  counsel  for  the  plaintiff  in  error,  which  have  more  bearing  on  the 
question  I  have  been  discussing.  One  of  them  is  Arherry  v.  Beavers,  6  Tex. 
457,  55  Amer.  Dec.  791.  In  this  case  a  majority  of  the  court  held  that,  when 
there  had  been  conferred  on  the  chief  justice  of  the  county  a  special  authority^ 
by  a  private  act  of  the  legislature,  which,  in  their  judgment,  did  not  consti- 
tute this  officer  a  judicial  tribunal  of  "inferior  jurisdiction,"  within  the 
meaning  of  the  constitution,  and  by  this  he  was  authorized  to  determine 
which  of  the  two  towns  named  in  the  act  had  a  majority  of  the  votes  polled  as 
the  county-seat,  10  days  after  the  election  held  under  such  act  to  determine 
this  question,  and  they  held  that,  as  no  mode  of  reviewing  his  decision  was  pro- 
vided, it  was  a  final  decision,  and  could  not  be  controll^  by  a  mandamus  to 
compel  him  to  count  the  vote  at  certain  precincts,  which  he  had  not  counted. 
They  say:  "As  to  this  election,  the  statute  confided  to  the  officer  a  personal 
trust,  distinct  from  his  ordinary  official  duties,  an  independent  personal  au- 
thority, limited  to  one  express  object,  and  to  be  exercised  according  to  the 
dictates  of  his  own  j  udgment  upon  the  law.  When  he  had  exercised  his  judg- 
ment, and  finally  disposed  of  the  subject,  his  authority  was  functus  officio, 
!No  mode  of  revising  his  decision  was  provided,  either  by  the  special  statute 
or  by  general  law,  and  his  decision,  therefore,  according  to  the  authoritiesr 
was  final  and  conclusive.  Elliott  v.  Peirsol,  1  Pet.  328,  341,  and  the  author- 
ities cited  in  Baker  v.  Chisholm,  3  Tex.  157."  Judge  Hemphill  dissented 
from  these  views,  and  was  of  opinion  that  a  mandamus  would  lie  to  compel 
the  chief  justice  of  the  county  to  count  the  votes  of  certain  precincts,  which 
he  had  decided  ought  not  to  be  counted.  The  majority  of  the  court  expressed 
the  opinion  that,  this  being  a  special  act,  conferring  a  personal  trust  on  this 
officer,  if  it  had  been  abused,  the  only  remedy  would  be  a  special  act  annul- 
ling his  acts,  and  conferring  the  authority  on  another  officer  or  tribunal;  or  a 
special  act  providing  for  the  review  of  his  decision ;  or  by  a  special  act  afford 
any  measure  and  means  of  redress  they  thought  proper.  This  decision  was 
rendered  in  1851,  and  it  seems  to  me  that  a  majority  of  the  court  were  right 
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in  their  views,  and  properly  based  them,  as  I  understand  they  did,  on  this  be- 
ing a  private  act  conferring  on  the  chief  justice  of  the  county  a  personal 
trnst,  and  which  act  did  not  oonstitate  him  an  ''inferior  jurisdiction"  under 
their  constitution,  and  one,  therefore,  capable  of  being  extended  by  superior 
courts. 

But  I  do  not  see  what  application  the  decision,  when  based  on  these  grounds 
has  to  the  case  before  us.  The  cause  before  us  has  arisen  under  no  personal 
aet,  the  tribunal  to  be  controlled  is  the  county  court,  an  ''inferior  jurisdic- 
tion," and  there  is  no  pretense  that  in  the  case  before  us  there  was  any  per- 
sonal trust  imposed  on  Messrs.  Hack  worth,  Grobe,  and  Bias,  who  happened 
to  be  the  conmiissioners  of  the  county  court  of  Cabell,  when  the  action  com- 
plained of  was  taken.  When  the  law  passed,  they  were  of  course  not  in  the 
contemplation  of  the  legislature.  It  was  a  general  act,  and  not  one  based  on 
any  personal  confidence  in  any  special  individual.  Such  a  special  act  could 
not  under  our  constitution  be  passed  by  the  legislature. 

The  other  case  referred  to  by  the  counsel  for  the  plaintiffs  in  error,  on  the 
question  of  the  right  to  review  the  action  of  the  county  court,  in  this  case,  is 
People  V.  Smith,  51  111.  177.  The  syllabus  of  the  case  will  show  its  charac- 
ter. It  is:  "Under  the  act  of  1867,  authorizing  the  people  of  Cass  county 
to  vote  upon  the  removal  of  this  county-seat,  the  election  may  be  contested 
according  to  the  mode  prescribed  for  the  contest  of  election  for  county  offi- 
cers, which  is  governed  by  the  49th  section  of  the  election  law  of  1845; 
and,  under  the  latter  act,  the  decision  of  the  circuit  court,  on  an  appeal  from 
the  decision  of  the  justices,  is  final,  and  cannot  be  reviewed  by  the  supreme 
court;  and  this  rule  applies  to  the  contest  of  the  election  in  regard  to  the 
removal  of  the  county-seat  of  Cass  county,  under  the  first-mentioned  act.  In 
such  case,  the  decision  of  the  circuit  court  being  final,  the  judge  trying  the 
cause  will  not  be  compelled  to  sign  a  bill  of  exceptions  in  reference  thereto." 
This  decision  was  clearly  right,  and  as  our  court  has  appellate  jurisdiction  in 
mandanvus  cases,  and  the  decision  of  the  circuit  court  is  not  final,  we  will 
review  it.  All  that  this  case  shows  is  that,  according  to  the  views  of  the 
IlUnois  legislature,  it  was  proper  to  permit  the  same  review  of  the  action  of 
a  county  court,  on  a  question  of  the  relocation  of  a  county-seat,  as  on  a  con- 
tested election  before  the  court.  And  this  we  understand  to  be  the  views  of 
our  legislature,  too,  as  declared  from  the  acts  of  the  legislature. 

Upon  the  question  whether  the  judge  of  the  circuit  court  of  Cabell  had  the 
power  in  this  case  to  compel,  by  mandamus,  the  commissioners  of  the  county 
court  of  Cabell  to  sign  any  bill  of  exceptions,  very  little  need  be  said.  For- 
merly there  was  a  diversity  of  opinion  as  to  the  proper  remedy  when  an  inferior 
court  refused  to  sign  a  bill  of  exceptions,  and  the  court  of  appeals  of  Virginia 
never  determined  this  question  till  1878,  in  Page  v.  Clopton,  30  Grat.  415. 
The  whole  subject  is  there  reviewed  at  length,  and  the  difficulties  which  beset 
this  question  pointed  out.  The  conclusion  reached  was  that  '*  where  a  bill  of 
exceptions  is  tendered  which  does  not  fairly  state  the  truth  of  the  case,  it  is 
the  duty  of  the  judge,  with  the  aid  of  counsel,  to  settle  the  bill,  and,  when 
settled,  to  sign  it,  and  if  he  refuses  to  do  this,  mandamits  will  compel  him." 
1  deem  it  unnecessary  to  examine  the  numerous  authorities  on  this  subject. 
While  there  has  been  some  conflict  of  opinion,  the  conclusion  reached  in  this 
case  is  supported  by  the  great  weight  of  authority,  but  it  is  not  an  open  ques- 
tion in  this  state.  So  far  as  this  case  is  concerned,  it  is  settled,  clearly,  by 
acts  of  the  legislature,  (see  sections  45  and  48,  c.  89,  Warth's  Amended  Code 
W.  Va.  pp.  266,  267,  and  chapter  110,  §  3,  p.  665,)  which  have  been  quoted 
in  the  beginning  of  this  opinion.  These  acts,  when  taken  together,  show 
clearly  that,  whenever,  in  any  case,  matter,  or  proceeding  before  a  county 
court,  its  decision  can  be  reviewed  by  the  circuit  court  in  any  manner,  by  ap- 
peal or  certiorari,  the  commissioners  composing  the  court  may  be  compelled 
\y  the  circuit  court  of  the  county  to  sign  bills  of  exceptions,  so  as  to  put  of 
v.3s.E.no.3 — 8 
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record  matters  occurring  in  termSf  which  are  necessary  to  enable  the  circuit 
court  to  review  the  decision  of  the  court  on  its  merits. 

It  only  remains  to  determine  in  this  case  whether  the  circuit  court  erred  in 
the  decision  it  rendered,  requiring  the  commissioners  of  the  county  court  of 
Cabell  to  sign  a  bill  of  exceptions.  The  defendants  below,  the  commissionei-s 
of  the  county  court  of  Cabell,  made  a  return  to  the  mandamus  nisi,  and  aft- 
erwards moved  to  quash  it.  This  proceeding  was  irregular,  as  the  manda- 
mus  nisi  is  regarded  as  the  declaration,  and  a  motion  to  quash  it  as  a  general 
•demurrer.  See  Fisher  v.  City  of  Charleston,  17  W.  Va.  696,  part  2  of  sylla- 
laus,  and  Doolittle  v.  Cotmty  Court  of  Cabell  Co.,  28  W.  Va.  158,  third  part 
•of  syllabus.  The  motion  to  quash  should  have  been  made  before  the  return 
to  the  mandamus  niifi,  which  return  is  regarded  as  the  plea  of  the  defend- 
•ants;  but  such  irregularities  will  not  prevent  the  court  from  quashing  tlie 
mandamus  nisi.  See  People  v.  Supervisors  of  Fulton,  14  Barb.  52.  Were 
there  any  defect  in  this  mandamus  nisi,  regarded  as  a  common-law  declara- 
tion, as  wotUd  make  it  defective  in  substance,  it  should  have  been  quashed 
by  the  court  below.  The  defects  argued  by  the  counsel  for  the  plaintiffs  in 
error  are:  First,  That  it  does  not  set  out  what  the  order  was  that  the  county 
court  of  Cabell  made  on  the  tenth  day  of  Janusuy,  1887.  The  mandamus 
nisi  says  this  order  declared  the  result  of  the  election,  held  on  the  second  of 
November,  1886,  for  and  against  the  relocation  of  the  county-seat,  entirely  in 
favor  of  relocation,  and  that  Huntington  was  the  county-seat  from  and  after 
that  date.  This  sets  out  the  substance  of  the  order  according  to  its  legal  ef- 
fect, and  no  more  is  required  by  the  rules  of  pleading.  The  second  objec- 
tion is  that  this  mandamus  nisi  does  not  set  out  facts  showing  that  the  or- 
der was  improvidently  made.  It  was  neither  necessary  nor  proper  to  set  out 
these  facts  in  the  mandamus  nisi.  The  question  before  the  circuit  court  was 
not  whether  this  order  of  the  tenth  of  January,  1887,  was  a  proper  order  or 
was  one  improvidently  made,  but  whether  a  mandamus  should  be  issued  to 
compel  the  commissioners  of  Cabell  county  to  sign  and  settle  a  bill  of  excep- 
tions, thus  making  to  appear  the  facts  which  might  show  this  order  of  Janu- 
ary 10,  1887,  was  improper,  and  improvidently  entered  a  part  of  the  record, 
and  enable  the  court,  on  a  writ  of  certiorari,  to  review  this  order  to  intelli- 
gently determine  whether  such  order  was  proper  or  whether  it  was  improvi- 
dently entered.  The  third  and  fourth  objections  to  this  writ  of  mandamus 
nisi  were  that  it  did  not  show  in  what  respect  the  result  of  the  election  was 
untruly  declared,  and  that  it  did  not  state  what  the  grounds  of  the  defendant's 
motion  to  set  aside  this  order  of  the  tenth  of  January,  1887,  were,  nor  what 
the  evidence  was  which  they  offered  to  support  their  motion.  It  would  have 
been  improper  to  have  set  these  things  out  in  the  mandamus  nisi. 

The  plaintiffs  in  this  writ  claimed  the  right  to  be  heard,  and  to  ask  that 
this  order  of  the  tenth  of  January,  1887,  be  set  aside  as  improvidently  made. 
No  matter  whether  their  grounds  for  asking  this  were  good  or  bad,  they  had 
a  right  to  have  the  court  sign  a  bill  of  exceptions  setting  out  the  grounds  of 
their  motion,  and  what  evidence  they  tendered  to  support  it,  that  the  circuit 
<;ourt,  if  the  case  should  be  carried  before  it  by  certiorari,  might  intelligently 
decide  whether  this  order  of  the  tenth  of  January  should  be  set  aside,  and 
these  plaintiffs  allowed  to  introduce  the  evidence,  whatever  it  was,  which 
they  tendered.  Of  course  it  was  not  proper  to  state  facts  to  show  in  this  writ 
•of  maridamus  that  the  result  of  the  election  was  untruly  declared  in  the 
•order  of  January  10,  1887,  if  such  question  was  before  the  court  in  these  pro- 
ceedings by  mandamus.  The  fifth  objection  is  that  the  writ  of  mandamus 
nisi  does  not  show  what  the  bill  of  exceptions  tendered  contained.  It  does 
state  tliat  the  bill  of  exceptions  to  the  refusal  of  the  court  to  set  aside  this 
order  of  January  10,  1887,  fairly  stated  the  truth,  and  that  they  asked  the 
court  to  settle  and  sign  the  same,  and  make  it  a  part  of  the  record,  which 
they  refused  to  do.    It  states  also  that  a  copy  of  this  bill  of  exceptions  was  a 
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part  of  the  complaint  or  petition  filed  by  the  plaintiffs.  The  court  in  this 
mandamus  case  had  nothing  to  do  with  the  contents  of  this  bill  of  exceptions. 
The  question  raised  by  the  mandamus  nisi  was  whether  the  plaintiffs  in  it 
had  a  right  to  have  their  bill  of  exceptions,  whatever  it  may  have  been,  settled 
and  signed  by  the  commissioners  of  the  county  court  of  Cabell,  so  as  to  make 
it  a  part  of  the  record,  so  that  in  an  entirely  different  proceeding,  by  writ  of 
certiorari^  the  action  of  the  county  court  of  Cabell  might  be  reviewe^.  There 
is  nothing,  therefore,  in  this  fifth  objection.  The  sixth  objection  to  this  writ 
of  mandamus  nisi  is  that  it  commands  the  signing  of  a  certain  bill  of  excep- 
tions that  is  no  part  of  the  writ,  and  not  set  out  even  by  way  of  recital.  If 
this  truly  represents  the  command  of  this  writ  of  mandamus  nisi,  then  this 
objection  is  well  founded,  and  the  writ  should  have  been  quashed.  But  does 
it  truly  represent  the  command  of  this  writ?  The  command  was  that  '*you 
settle  and  sign  said  bill  of  exceptions  that  accompanies  the  complaint,  or 
show  cause  why  you  have  not  executed  this  command."  Did  this  command 
them  to  sign  this  particular  bill  of  exceptions  ?  If  so,  the  mandamus  nisi  was 
defective  in  not  setting  it  out,  and  instead  thereof  only  referring  to  it  as  filed 
with  the  complaint  or  petition.  This  is  not  a  proper  mode  of  stating  the 
contents  of  a  paper  in  a  declaration,  or  other  common-law  pleading.  But  I 
do  not  understand  that  the  command  was  to  sign  this  bill  of  exceptions, — ^this 
paper  filed  with  the  petition  or  complaint, — but  to  ^'settle  and  sign  it;"  and 
that  the  contents  of  the  bill  became  immaterial,  as  it  was  not  ask^  that  it  be 
signed,  but  that  it  be  "settled  and  signed,"  which,  as  I  understand,  means 
something  very  different  from  the  signing  of  the  bill  of  exceptions  presented. 
On  this  subject  I  cannot  make  my  views  clearer  than  by  quoting  a  portion  of 
Judge  Burks'  opinion,  in  declaring  the  opinion  of  the  court  in  Page  v.  Clop^ 
ton^  30  Grat.  427,  which  views  I  adopt  as  my  own:  "A  judge  is  required  by 
the  statute  to  sign  a  bill  of  exceptions  only  on  condition  that  the  truth  of  the 
case  be  fairly  stated  therein.  The  statement  in  the  return,  not  traversed, 
that  these  bills  do  not  contain  the  truth  of  the  case,  must  be  taken  as  con- 
clusively true  in  this  proceeding.  But  the  duty  of  the  judge  is  not  ended 
and  fully  discharged  when  he  merely  refuses  to  sign  a  particular  bill  tendered, 
on  the  ground  t£at  the  truth  of  the  case  is  not  fairly  stated  therein.  He 
should  go  further,  fie  should  proceed,  with  the  aid  of  counsel,  to  settle  the 
bill,  and,  when  settled*  to  sign  it.  Originally  it  was  supposed  that  the  judge 
was  only  bound  to  sign  the  bill  when  a  true  one  was  presented  to  him,  and, 
when  there  was  any  objection  to  it,  that  he  was  not  to  aid  in  its  correction, 
and  might  therefore  refuse  to  sign  it.  But  the  practice  for  a  long  time  has 
been  otherwise.  Fow.  App.  Proc.  e.  5,  8  20,  p.  224.  If  the  bill  presented 
is  not  truthful  and  fair,  the  judge  should  alter  it  and  make  it  such,  or  sug- 
gest what  alterations  should  be  made,  where  such  alteration  can  be  made  in 
the  draft;  or,  when  necessary,  he  may  require  it  to  be  redrafted  in  accord- 
ance with  such  suggestions;  for  he  is  not  bound  to  sign  a  bill  that  is  not  true. 
Pow.  App.  Proc.  e.  5,  §  84,  p.  235.  If  a  judge,  therefore,  refuse  to  sign  a 
proper  bill,  or  proceed  to  settle  the  matter  of  a  bill  objected  to,  he  may,  in 
either  case,  be  compelled  by  mandamus  to  act. " 

If  he  states,  in  a  return  to  a  mandamus  nisi,  that  the  particular  bill  pre- 
sented does  not  contain  the  truth  of  the  case,  and,  therefore,  he  refused  to 
sign  it,  such  statement  must  be  taken  as  conclusive  in  the  proceeding  by 
mandarMiSf  as  this  court  decided  in  Douglass  v.  Loomis,  5  W.  Ya.  542,  6th 
point  of  syllabus.  I  would  say,  however,  though  this  case  was  correctly  de- 
cided, there  is  one  paragraph  in  the  opinion  of  Berkshire,  J.,  which  I  cannot 
concur  in;  for,  if  it  be  law,  by  writ  of  mandamus  to  compel  a  judge  to  sign  a 
bill  of  exceptions,  setting  forth  the  truth,  as  he  understands  the  facts,  would 
be,  in  many  cases,  futile.  What  I  object  to  is  this  language  on  page  546: 
''And  hence  the  rule  is  that  the  judge  in  the  case,  where  the  charge  is  that 
he  refused  to  sign  any  bill  of  exceptions,  is  commanded  in  the  conditional 
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writ  to  sign  and  seal  the  bill  of  exceptions  if  it  oorrectly  set  forth  the  facts. '^ 
If  this  were  the  role  it  would  be  impossible  for  counsel,  in  many  cases,  to 
draw  a  bill  of  exceptions  which  would  set  forth  every  fact  correctly  as  it  was 
understood  by  the  judge,  or  by  any  one  else,  as  what  were  exactly  the  facts 
in  every  minutia  would  not  in  many  complicated  cases  be  agreed  upon  by  any 
two  persons.    To  say  that  the  judge  should  be  only  compelled  to  sign  the 
particular  bill  prepared  by  counsel,  if  it  set  forth  the  facts  correctly,  as  in  many 
cases  it  could  not  well  set  them  forth  correctly  in  every  minute  particular,  would 
be  to  say  that  the  judge,  In  almost  every  case,  could  not  be  compelled  to  sign  a 
bill  of  exceptions  setting  forth  the  facts  according  to  his  own  understanding. 
This  was,  as  stated  by  Berkshibb,  J.,  in  a  portion  of  his  opinion  I  have  quoted, 
the  old  idea;  but,  as  well  stated  by  him,  the  practice  has  for  a  long  time  been 
otherwise.    Such  a  practice  would  in  most  cases  render  useless  the  right  of  a 
party  to  take  a  bill  of  exceptions.    For  in  most  cases  he  could  not  present  it  so 
that  the  judge  would  be  satisfied  it  stated  the  case  correctly  in  every  minute 
particular.     The  judge  cannot  refuse  to  sign  any  bill  in  such  case,  as  Judge 
Berkshire  thinks,  "but  he  should  settle  the  bill,  and,  when  settled,  sign  it. " 
Therefore,  if  the  complaint  is  that  a  judge  will  not  sign  every  bill  of  excep- 
tions, the  mandamus  would  not  lie,  as  Judge  BmiKSiiiRE  seems  to  think,  and 
which  might  be  justified  by  a  practice  long  since  abandoned,  according  to 
Judge  Berkshire's  opinion,  that  the  judge  should  be  commanded  to  sign  the 
particular  bill  presented  if  it  correctly  set  forth  the  facts.    For  such  a  com- 
mand would  in  very  many  cases  be  futile.     The  command  should  be,  as  in 
the  case  of  Page  v.  Clopton,  30  Grat.  432,  which  commanded  the  judge,  on 
tender  by  the  relator  of  a  bill  of  exceptions,  if  the  truth  of  the  case  be  fairly 
stated  therein,  to  sign  the  same.    But  such  command  should  not  stop  there* 
as  Judge  Berkshire  seemed  to  think,  but  there  should  be  added,  as  was  done 
in  this  Virginia  case,  this  provision:   "If  the  truth  of  the  case  be  not  fairly 
stated  therein,  to  proceed,  with  the  aid  of  counsel,  to  settle  the  same,  and, 
when  settled,  to  sign  it."     When  it  is  understood  by  the  court  below  what  is 
meant  by  settling  a  bill  of  exceptions,  if  the  court  below  be  not  corrupt,  such 
a  mandamtis  would,  when  obeyed,  present  the  case  fairly;  that  is,  there 
would  then  be  in  the  record  all  the  facts  as  they  really  occurred  or  were  pre- 
sented at  the  trial,  as  these  facts  were  undei-stood  by  the  judge  below,  and  no 
fact  which  the  exceptor  regarded  as  material  would  be  omitted,  though  the 
court  below  might  deem  such  fact  immaterial  or  impertinent;  and  no  fact 
would  be  omitted  which  the  court  below  deemed  material.    By  settling  a  bill 
of  exceptions,  when  presented  by  counsel,  I  understand,  is  meant  that  the 
court  below  shall  take  the  bill  as  presented,  strike  from  it  no  facts  or  state- 
ments, however  impertinent  or  immaterial  the  court  may  consider  them,  if  such 
statement  or  facts  are  correctly  stated;  and,  if  any  facts  or  statements  are  in- 
correctly stated,  they  must  be  altered  by  the  court  only  by  changing  the  bill  of 
exceptions  so  far  as  to  make  the  statements  or  facts  correct,  taking  care  to 
strike  out  of  the  bill  no  part  of  any  statements  or  any  facts  further  than  is  nec- 
essary to  make  it  correspond  accurately  with  the  truth.    And,  if  there  be  any 
statement  in  the  bill,  or  any  facts  stated  which  are  without  any  basis  of  trutli, 
then,  and  then  only,  can  they  be  properly  stricken  out  entirely,  and  the  court 
will,  if  necessary,  modify  such  bill  by  adding  to  it  any  statement  or  fact 
which  it  regards  as  material,  which  has  been  omitted  in  such  bill  of  excep- 
tions.    When  the  coui-t  has  done  this,  it  is  its  duty  to  sign  such  bill  of  excep- 
tions, and  make  it  a  part  of  the  record  whereon  the  case,  matter,  or  proceed- 
ing in  the  court  can  be  reviewed,  with  a  single  exception,  and  that  is:  when 
a  new  trial  is  asked  in  a  common-law  suit,  and  the  evidence  is  so  conflicting 
on  material  points  in  the  case  that  the  appellate  court  would  not  even  consider 
the  statements  of  facts  if  they  were  certified,  the  court  is  not  bound  to  sign 
any  bill  of  exceptions  setting  out  such  conflicting  evidence.    See  Morgan  v. 
Fleming,  24  W.  Va.  187. 
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Except  in  such  a  case  as  this,  it  is  not  necessary  for  the  mandamus  nisi, 
if  the  mandamus  only  seeks  to  have  such  bill  of  exceptions  settled  and  signed, 
to  state  in  any  manner  its  contents  as  presented.  The  return  of  the  commis- 
Bioners  of  the  county  court  of  Gabeli  is  stated  at  length  in  the  statement  of 
the  case.  Of  the  seven  different  grounds  why  they  should  not  be  required  to 
sign  the  bill  of  exceptions  presented,  all  but  the  third  and  sixth  of  said  grounds 
have  been  shown  to  present  no  reason  why  they  should  not  be  compelled  to 
sign  the  bill  of  exceptions.  The  third  of  these  grounds  is  that  the  court  un- 
advisedly, after  entering  the  order  complained  of,  on  Monday,  the  tenth  day 
of  January,  1887,  adjourned  to  Friday,  the  fourteenth  of  January,  1887,  which 
was  more  than  three  days;  and,  therefore,  when  the  court  again  met,  on  Jan- 
uary 14,  1887,  it  had  no  power  or  authority  to  set  aside  said  order  declaring 
the  result  of  said  vote,  or  to  entertain  a  motion  to  that  effect,  or  to  sign  said 
bill  of  exceptions.  The  statute  on  this  subject  is :  **  If  after  a  court  is  opened, 
it  fails  to  sit  on  any  day,  it  may  nevertheless  sit  on  any  subsequent  day  of  the 
term:  provided  there  be  not  more  than  three  consecutive  days  of  such  failure. " 
See  Warth's  Amended  Code  W.  Va.  c.  114,  §  10.  Now,  the  consecutive  days 
in  which  the  court  failed  to  sit  were  only  the  eleventh,  twelfth,  and  thirteenth 
of  January,  1887.  That  is,  only  three  consecutive  days,  and  there  was  not 
^more  thsia  three  consecutive  days  of  such  failure,*'  and  therefore  the  court 
had  a  right  to  sit  on  the  fourteenth  of  January,  1887,  and  it  was  but  a  con- 
tinuance of  the  term  which  commenced  on  January  10th,  and  they  had  a  per- 
fect right  to  transact  any  business  which  they  could  have  transacted  on  Mon- 
day, the  tenth  of  January,  1887.  The  third  ground,  therefore,  in  this  return, 
sets  out  no  facts  which  amount  to  any  reason  why  the  commissioners  of  the 
court  should  not  be  required  to  sign  the  bill  of  exceptions. 

The  sixth  ground  assigned  in  this  return  is  **that  the  defendants  did  not 
refuse  to  sign  a  bill  of  exceptions  which  properly  and  truly  stated  the  facts 
proved,  or  offered  to  be  proved,  by  the  plaintiffs  as  stated  in  the  bill  of  ex- 
ceptions filed  with  the  petition,  and  said  facts  and  matters  stated  in  said  bill 
of  exceptions  are  not  true  as  therein  stated."  This  was  no  answer  to  the 
allegation  in  the  mandamus  nisithBt  the  plaintiff  tendered  this  bill  of  excep- 
tions, fairly  stating  the  truth  therein,  and  asked  the  court  to  settle  and  sign 
the  same,  and  make  it  a  part  of  the  record.  It  only  answered  the  most  im- 
material part  of  this  allegation,  that  they  did  not  sign  this  bill,  because  it  did 
not  state  the  facts  truly;  but  the  allegation  which  was  much  more  material, 
that  they  refused  to  settle  this  bill  of  exceptions,  they  evaded  and  did  not  re- 
ply to  at  all,  and  it  should  have  been  treated  as  confessed.  As  there  was  no 
ground  assigned  in  their  argumentative  return  why  a  writ  of  mandamus 
should  not  be  issued  by  the  circuit  court,  requiring  them  to  settle  and  sign 
a  bill  of  exceptions,  this  peremptory  writ  of  mandamus  should  have  been, 
on  the  filing  of  this  evasive  return,  issued  at  once.  To  show  still  more  clearly 
the  evasive  character  of  this  return  in  the  beginning  of  it,  they  profess  only 
to  show  cause  why  they  did  not  sign  the  bill  of  exceptions,  and  why  tliey 
should  not  be  compelled  to  do  so.  This  they  did  show,  but  did  not  pretend 
to  assign  any  reason  why  they  refused  to  settle  and  sign  this  bill  of  exceptions, 
and  the  court  ought  therefore  to  have  at  once  ordered  them  to  settle  and  sign 
this  bill  of  exceptions. 

The  plaintiffs  traversed  this  sixth  ground,  and  alleged  that  the  said  bill  of 
exceptions  did  state  the  facts  truly,  and  issue  was  joined  upon  this,  and  tried 
by  theeourt,  and  it  found  for  the  defendants  that  this  bill  of  exceptions  does 
not  contain  a  true  statement  of  the  evidence  given  before  the  said  commis- 
sioners at  the  time  stated  therein.  We  have  seen  that  the  plaintiffs  had  no 
right  to  traverse  this  sixth  ground  in  the  return,  as  it  was  conclusive  of  the 
facts  that  this  bill  of  exceptions  did  not  state  the  matters  and  facts  truly  as 
they  occurred.  But  we  have  seen  that  this  was  an  immaterial  matter,  and 
the  demurrer  to  the  whole  return  should  have  been  sustained,  and  a  peremp- 
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tory  writ  of  mandamus  ordered.  The  peremptory  writ  which  was  ordered  is 
substantially  correct;  but»  in  accordance  with  what  has  been  said,  it  siiould 
be  amended;  and,  so  amended,  the  judgment  of  the  circuit  court  should  be 
affirmed.  Theorder  entered  by  this  court  will  be  as  follows:  The  court  hav- 
ing maturely  considered  the  transcript  of  the  record  of  the  judgment  of  the 
circuit  court  of  Cabell  county,  rendered  on  the  thirtieth  day  of  March,  1887, 
and  the  arguments  of  counsel,  is  of  opinion,  for  reasons  stated  in  writing,  and 
filed  with  the  record,  that  there  is  error  in  said  judgment  which  may  be  cor- 
rected in  this  court.  It  is  therefore  considered  by  the  court,  said  judgment  of 
the  circuit  court  of  Cabell  county  be,  and  the  same  is  hereby,  corrected  so  as 
to  read  as  follows:  "This  day  came  again  the  parties,  by  their  attorneys,  and 
the  evidence  on  the  issue  joined  being  fully  heard,  the  court  is  of  opinion  that 
it  was  the  duty  of  the  commissioners  of  the  county  court  of  Cabell  to  settle 
and  sign  the  bill  of  exceptions  presented  to  them  by  the  plaintiffs,  H.  C.  Po- 
teet  and  J.  E.  Erwin,  appearing  by  their  counsel;  that  is  to  say.  it  was  the 
duty  of  said  commissioners  to  carefully  examine  the  bill  of  exceptions,  and  if 
they  found  that  the  statements  and  facts  recited  in  it  were  correctly  set  forth, 
they  should  have  signed  the  same,  but  if  they  found  that  any  one  or  more  of 
the  statements  contained  in  the  bill  of  exceptions  were  incorrect,  they  should 
have  corrected  the  same  in  those  respects  only  in  which  the  statements  were 
erroneous,  but  they  should  not  have  stridden  from  the  bill  of  exceptions 
any  statement  or  fact  alleged  in  it,  if  the  same  were  true,  no  matter  how  im- 
pertinent or  immaterial  they  may  have  considered  such  statement  or  fact  to 
be;  and  the  conmiissioners  of  the  county  court  should  have  added  to  the  bill 
of  exceptions  any  omitted  facts  or  statements  which  they  deemed  material, 
and  having  thus  settled  the  bill,  it  was  their  duty  to  sign  the  same.  It  is  there- 
fore considered  that  a  peremptory  writ  of  mandamun  be  issued,  directed  to  the 
respondents,  George  W.  Hack  worth,  Thomas  A.  Bias,  and  Greorge  W.  Grobe, 
commissioners  of  the  county  court  of  Cabell  county,  requiring  them,  and  each 
of  them,  on  tender  by  the  plaintiffs  of  the  bill  of  exceptions  filed  with  the  pe- 
tition for  mandamus  in  this  case,  to  settle  said  bill  of  exceptions  in  the  man- 
ner above  stated,  and  make  it  a  part  of  the  record  of  the  proceedings  in  which 
the  exceptions  were  tendered,  or  if  the  plaintiffs,  by  their  counsel,  prefer  to 
tender  another  bill  of  exceptions  to  the  rulings  and  action  of  the  court,  in- 
stead of  that  which  accompanies  their  petition  for  mandamus,  then  the  said 
commissioners  shall  settle  and  sign  this  bill  in  the  manner  hereinbefore  stated, 
and  make  it  a  part  of  the  record  of  their  proceedings  therein.  The  said  com- 
missioners shall  give  to  the  attorneys  of  the  parties  reasonable  notice  of  the 
time  when,  and  place  at  which,  they  will  settle  and  sign  said  bill,  and  the 
writ  of  mandamus  is  to  be  made  returnable  on  the  first  day  of  the  next  term 
of  the  circuit  court  of  Cabell  county.  It  is  further  ordered  that  the  plaintiffs 
recover  against  the  defendants  their  costs  about  their  prosecution  of  their 
proceedings  in  this  behalf  in  the  circuit  court  of  Cabell  county  expended,  in- 
cluding an  attorney's  fee  of  ten  dollars.  It  is  further  considered  by  the  court 
that  the  judgment  of  the  circuit  court  of  Cabell  county,  rendered  in  this  case 
on  the  thirtieth  day  of  March,  1887,  corrected  and  amended  as  above  set  forth, 
be,  and  the  same  is  hereby,  affirmed;  and  that  the  defendants  in  error  recover 
against  the  plaintiffs  in  error  thirty  dollars,  damages,  and  their  costs  about 
their  defense  in  this  court  expended.  Which  is  ordered  to  be  certified  forth- 
with to  the  circuit  court  of  Cabell  county." 

Johnson,  Snydbb,  and  Woods,  JJ.»  concurred. 
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Patterson  o.  CoLLncR,  Ex*r. 

{Sttpreme  C&tirt  of  Oeorgia,    February  8, 1887.) 

1.  Afpbait— Bill  of  ExcEprioNa— Exhibits  oic  Motion  fob  New  Trial. 

Exhibits  annexed  to  a  motion  for  a  new  trial,  and  referred  to  therein  as  annexed, 
are  part  of  the  record,  and,  though  constituting  the  evidence  on  whicli  the  motion 
was  decided,  they  need  not  be  incorporated  in  the  bill  of  exceptions. 

2.  Nsw  Tbial— MonoN— NswLT-DisoovBBED  Evidence. 

An  extraordinary  motion  for  a  new  trial,  based  alone  upon  newly-discovered  evi- 
dence, ought  not  to  prevail,  unless  there  has  been  full  diligence  to  procure  tlie  evi- 
dence before  the  trial,  nor  unless  the  new  evidence  would  probably  produce  a  dif- 
ferent verdict  if  a  new  trial  were  had. 
Sw  Same — Statevent  as  to  Diligence. 

A  general'  statement  that  all  possible  diligence  was  used  may  need  reduction  to 
particular  acts ;  and  affirming  that  inquiry  was  made  of  numerous  persons,  every 
person,  etc.,  may  not  suffice,  where  no  names  of  any  persons  are  mentioned,  and 
no  reason  assigned  for  the  omission. 
4.  Deed— Genuineness— Gbounds  of  Suspicion. 

That  a  deed  bears  date  in  1838,  is  attested  by  a  justice  of  the  peace  who  was  not 
commissioned  until  1841,  and  is  on  paper  bearing  the  water-mark  **  1840,"  will 
justiiy  a  strong  suspicion  of  its  want  of  genuineness,  more  especially  if  the  body  of 
it  is  in  the  handwntins  of  the  feoifee,  and  the  signature  is  apparently  in  the  same 
handwriting  with  the  body. 

Error  from  superior  court,  Stewart  county;  Fort,  Judge. 

Action  of  ejectment.  A  deed  relied  upon  by  defendants  having  been  found 
to  be  a  f orgeiy,  defendants  moved  for  a  new  trial  on  the  ground  that  the  deed, 
a  copy  of  which  was  used  at  the  trial,  had  been  unexpectedly  discovered  since, 
together  with  additional  evidence  of  its  genuineness.  Such  motion  was  de- 
nied in  the  court  below,  and  defendants  brought  error. 

J.  i.  Wimherly  d-  Son,  W.  A.  Little,  W.  C.  Worrill,  and  R.  F.  Watts,  for 
plaintiff  in  error.     W.  2>.  Kiddoo^  contra. 

Blegelet,  0.  J.  1.  Exhibits  annexed  to  a  motion  for  a  new  trial,  and  re- 
ferred to  therein  as  annexed,  are  part  of  the  record  proper,  and,  though  con- 
stituting the  evidence  on  which  the  motion  was  decided,  they  need  not  be  in- 
corporated in  the  bill  of  exceptions.  This  overrules  the  motion  which  was 
made  to  dismiss  this  writ  of  error,  which  motion  was  founded  on  the  fact  that 
the  bill  of  exceptions  did  not  set  out  certain  documentary  matter  that  was  an- 
n^ced  as  exhibits  to  the  motion  for  new  trial,  and  which  came  up  in  the  record, 
duly  certified,  as  a  part  of  the  inotion.  We  rule  that  whatever  is  an  exhibit 
to  the  pleadings,  and  thus  in  the  case  all  the  time  as  a  part  of  the  pleadings, 
though  it  may  be  also  part  or  the  whole  of  the  evidence,  need  not  be  put  in 
the  bill  of  exceptions,  but  may  come  up  both  as  evidence  and  pleading,  under 
the  clerk's  general  certificate  to  the  transcript  of  the  record.  Allen  v.  Young, 
62  6a.  617. 

2.  An  extraordinary  motion  for  a  new  trial,  based  alone  upon  newly-dis- 
eovered  evidence,  ought  not  to  prevail  unless  there  has  been  full  diligence  to 
procure  the  evidence  before  the  trial;  nor  unless  the  new  evidence  would 
probably  produce  a  different  verdict  if  a  new  trial  were  had.  There  is  noth- 
ing new  in  this  proposition,  and  it  is  not  worth  while  to  pause  to  elaborate  it. 

3.  A  general  sttitement  that  all  possible  diligence  was  used  may  need  re- 
duction to  particular  acts;  and  affirming  that  inquiry  was  made  of  numerous 
persons,  every  person,  etc.,  may  not  suflice,  where  no  names  of  any  persons 
are  mentioned,  and  no  reason  assigned  for  the  omission.  The  judge  below, 
as  appears  from  the  record,  was  not  satisfied  with  the  diligence  used.  Ex- 
actly what  the  ground  of  dissatisfaction  was  in  his  mind  we  do  not  know, 
but  we  can  see  that  he  may  have  felt  some  curiosity  to  know  what  acts  of 
diligence  were  performed;  and  when  it  was  said  that  inquiry  had  been  made 
of  every  person,  etc.,  it  might  have  occurred  to  him  tha^«  it  would  have  been 
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well  to  mention  some  of  those  persons.  None  of  them  were  named,  I  believe, 
in  the  showing  made.  Then,  again,  there  was  another  matter  for  consider- 
ation. It  was  that  the  missing  evidence  was  in  the  state  of  Alabama,  not 
very  far  distant  from  the  residence,  in  Georgia,  of  the  movant;  and  there 
were  certain  indications,  not  very  thoroughly  followed  up,  as  to  where  the 
needed  witness  might  have  been  found  if  he  had  been  looked  for. 

4.  That  a  deed  bears  date  in  1838,  is  attested  by  a  justice  of  the  peace  who 
was  not  commissioned  until  1841,  and  is  on  paper  bearing  the  water-mark 
"1840,^'  will  justify  a  strong  suspicion  of  its  want  of  genuineness,  more  es- 
pecially if  the  body  of  it  is  in  the  handwriting  of  the  feoffee,  and  the  signa- 
ture is  apparently  in  the  same  handwritiug  with  the  body.  This  deed,  as  to 
its  genuineness,  had  once  been  litigated  in  its  absence.  This  litigation  was 
in  Georgia,  (see  Patterson  v.  Collier,  75  Ga.  419,)  and  at  the  time  of  trial 
the  deed  was  in  Alabama,  and  it  never  made  its  appearance  in  this  litigation 
until  after  it  was  pronounced  a  forgery.  It  was  discovered  no  very  great 
while  after  being  thus  degraded,  and  made  its  appearance  in  court  as  the  sub- 
ject-matter of  this  extraordinary  motion  for  new  trial,  and,  when  examined, 
it  presented  the  marks  that  I  refer  to  above.  The  judge,  in  adjudicating  the 
extraordinary  motion,  was  not  satisfied  that  the  verdict  upon  a  new  trial 
would  or  ought  to  be  anything  different  from  that  which  was  rendered  be- 
fore; and  we  agree  with  him.    So  the  judgment  is  affirmed. 


Cowan  t?.  Radford  Iron  Co. 

{Si^eTne  Court  qf  Appeals  of  Virginia,    June  30,  1887.) 

HlHING  LkASB— GONSTBUCTIOK— ABAI7D017MENT— TeBMINATION  OV  EsTATB. 

Where,  nnder  a  mining  lease,  the  ore  and  minerals  were  sold,  and  the  lessee  in- 
vested with  mining  rights  which  were  to  begin  at  any  time  after  the  date  of  the 
agreement,  the  compensation  to  be  paid  quarterly  as  the  ore  was  mined,  but  no 
time  was  specified  for  the  work  to  end,  or  the  rights  to  expire,  but  the  lessee  was 
given  the  right  and  privilege  of  removing  from  the  leased  premises  at  any  time  any 
machinery,  buildings,  fixtures,  or  improvements  made  or  erected  upon  it  by  the 
lessee,  held,  that  the  lessee,  having  the  right  to  terminate  the  lease  at  any  time,  and 
having  abandoned  the  work,  failed  to  mine,  and  to  make  the  quarterly  payments 
as  the  lease  provided,  thereby  terminated  the  estate ;  and,  having  refused  to  execute 
the  contract  according  to  its  plain  and  reasonable  interpretation,  could  not  main- 
tain any  other  rights  concerning  the  same,  and  equity  would  decree  a  rescission  and 
cancellation  of  the  agreement  of  record. 

Appeal  from  circuit  court,  Pulaski  county. 

/.  O.  WysoTf  for  appellant.    J.  B.  Moore^  for  appellee. 

LAOYt  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Pulaski 
county,  rendered  at  the  March  term  of  the  said  court,  1885.  The  bill  was 
filed  in  January,  1884,  to  have  rescission  of  an  agreement  made  between  the 
parties  in  1880,  for  the  sale  of  the  iron  ore  on  the  farm  of  the  appellant,  which 
agreement  is  as  follows: 

'*  Agreement  this  day  made  and  entered  into  by  and  between  Groorge  W. 
Cowan,  of  the  first  part,  and  the  Badford  Iron  Company  of  Virginia,  of  the 
second  part,  witnesseth  that,  for  the  consideration  hereinafter  expressed  and 
contained,  the  said  George  W.  Cowan  has  this  day  sold  to  the  said  Radford 
Iron  Company  all  the  ores,  minerals,  and  valuable  mineral  products  and  sub- 
stances upon  and  under  the  soil  and  surface  of  all  that  certain  tract  or  par^ 
eel  of  land  lying  and  being  in  the  county  of  Pulaski  and  state  of  Virginia,  on 
the  south  side  of  New  river,  containing  seventy-seven  and  one-half  acres, 
and  bounded  as  follows,  to  wit:    Beginning    *    *    *, 

*' And  it  is  understood,  stipulated,  and  agreed,  by  and  between  the  said  par- 
ties of  the  first  and  second  part,  that  the  ^e  of  the  ores,  minerals,  and  min- 
eral products,  upon  the  said  tract  or  parcel  of  land,  carries  with  it  and  vests 
in  the  purchaser  the  usual  mining  rights  and  privileges;  that  is  to  say,  the 
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right  to  enter  at  any  time,  from  and  after  this  date,  upon  the  said  land,  with 
workmen,  horses,  wagons,  carts,  machinery,  and  mining  tools  and  implements, 
and  to  dig  for,  mine,  and  explore,  and  to  raise  and  carry  away  from  or  to  de- 
posit upon  the  said  land  all  ores,  minerals,  and  mineral  substances  which 
may  be  found  on  or  under  the  soU  or  surface  thereof.  Also  to  use  and  em- 
ploy  sufficient  surface  room  upon  the  said  tract  of  land  to  erect  and  operate 
machinery  and  fixtures  for  mining  and  raising  the  ores,  and  pumping  water 
from  the  mines,  and  to  construct  drains  and  ditches  for  carrying  off  the  water 
80  pumped;  and  also  to  use  and  employ  sufficient  surface  room  for  the  deposit 
of  the  refuse  matter  taken  from  the  mines^nd  for  the  deposit  of  the  ores  and 
minerals  taken  from  the  mines,  until  the  same  can  be  conveniently  trans- 
ported. Also  the  right  and  privilege  to  erect,  upon  the  said  tract  or  parcel  of 
Jand,  dwellings  for  the  hands  and  workmen  employed  in  and  about  the  min- 
ing operations,  and  stables  for  the  horses  used  in  mining,  and  transpoi-ting 
the  ores  and  minerals;  also  to  make  and  construct,  and  freely  to  use,  all  such 
roads  and  wagons  over  and  through  the  said  tract  or  parcel  of  land  as  the  con- 
venient development  and  working  of  the  mines,  and  the  transportation  of  the 
^res,  minerals,  and  other  things  connected  with  the  mining  operations  may 
require,  embracing  a  road  from  the  mines  to  connect  with  the  Lead  Mine 
road  at  the  most  suitable  point;  also  to  use  water  for  washing  the  ores,  and 
to  take  from  the  said  tract  or  parcel  of  land,  without  charge,  all  timber  nec- 
essary for  mining  purposes,  and  the  erection  of  machinery  and  fixtures  em- 
ployed. But  the  privilege  of  taking  timber  is  limited  to  such  as  is  unfit  for 
making  rails.  And  it  is  further  and  expressly  agreed  by  and  between  the 
said  parties  that  the  party  of  the  second  parU  their  representatives  ^  successors, 
or  assigns^  shall  Jiave  the  right  and  privilege  of  removing  from  tf^e  said 
tract  of  land  at  any  time  any  machinerpt  buUdingt  fixtures,  or  improve- 
ments made  or  erected  by  that  party  upon  it, 

''The  said  Radford  Iron  Company  covenants,  promises,  and  agrees  to  pay 
to  the  said  Cowan,  in  quarterly  payments,  fifteen  cents  per  ton  of  2,240  pounds 
for  all  the  iron  ores  taken  from  his  land  by  them,  the  amount  of  the  ore  so 
taken  to  be  determined  by  the  books  of  said  company,  their  successors  or  les- 


This  agreement  having  been  executed  on  the  twenty-second  day  of  June, 
1880,  in  the  summer  and  fall  of  that  year  the  company,  in  pursuance  of  its 
provisions,  entered  upon  the  said  land,  removed  a  small  quantity  of  ore  there- 
from, some  200  tons,  paid  to  the  appellant  15  cents  per  ton  for  the  same,  and 
then,  for  reasons  which  to  them  seemed  sufficient,  abandoned  the  enterprise, 
and  have  not  since  concerned  themselves  with  the  said  land.  But  the  agree- 
ment being  of  record,  and  appearing  uncancelled  and  unreleased,  when  the 
appellant  sought  to  place  his  iron  ore  into  the  hands  of  other  operators,  the 
said  agreement  deterred  them  from  any  dealings  concerning  the  said  iron  ore. 
The  appellant  then  applied  to  the  said  company,  as  they  had  abandoned  the 
business,  to  enter  upon  record  a  release  or  cancellation  of  the  agreement  which 
would  enable  him  to  make  sale  of  this  iron  ore  to  others.  This  the  company 
refused  to  do,  either  without  or  upon  a  consideration,  and  announced  their 
claim  and  asserted  the  right  to  hold  this  agreement  as  a  deed  by  which  they 
had  purchased  the  ore  in  question,  under  which  they  were  under  no  binding 
obligation  to  operate,  nor  to  pay  any  consideration,  until  it  should  comport 
with  their  own  views  of  their  interest  in  the  matter;  that  they  did  not  propose 
to  mine  iron  ore  at  a  loss,  nor  would  they  allow  others  to  operate  this  iron  ore 
at  a  profit.  The  circuit  court  sustained  the  pretension  of  the  defendants,  and, 
holding  that  the  plaintiff  was  not  entitled  to  any  relief  in  the  premises,  dis- 
missed his  bill;  whereupon  he  appealed.  The  question  to  be  considered  here 
is,  what  is  the  true  construction  of  this  agreement,  which  has  been  recited  in 
full?  It  is  elementary  that  every  contract  must  receive  a  reasonable  construc- 
tion.   An  agreement  to  pay  money,  no  time  being  specified,  has  been  held  to 
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be  an  agreement  to  pay  the  same  on  demand;  while  an  agreement  to  do  8ome> 
thing  other  than  to  pay  money,  no  time  being  expressed,  means  a  promise  to 
do  it  within  a  reasonable  time.  Warren  v.  Wheeler^  8  Mete.  97;  Attoaod  v. 
Cobb,  16  Pick.  227;  Ryan  v.  Hall,  13  Mete.  520;  Thompson  v.  Ketcham,  8 
Johns.  189;  Barry  v.  Ransom,  12  N.  Y.  462. 

lie^ard  should  be  had  to  the  intention  of  the  parties,  and  such  intention 
should  be  given  effect.  To  arrive  at  this  intention,  regard  is  to  be  had  to  the 
situation  of  the  parties,  the  subject-matter  of  the  agp-eement,  the  object  which 
the  parties  had  in  view  at  the  time,  and  intended  to  accomplish.  A  con- 
struction should  be  avoided,  if  it^can  be  done  consistently  with  the  tenor  of 
the  agreement,  which  would  be  imreasonable  or  unequal,  and  that  construc- 
tion which  is  most  obviously  just  is  to  be  favored,  as  most  in  accordance  with 
the  presumed  intention  of  the  parties.  Howeth  v.  Anderson,  25  Tex.  657^ 
Warner  v.  Hitchins,  5  Barb.  669;  Halloway  v.  Lacy,  4  Humph.  468. 

The  agreement  in  question  may  be  denominated  a  "  mining  lease. "  The  ore 
and  minerals  are  sold,  and  the  purchaser  is  invested  with  the  usual  mining^ 
rights,  which  are  enumerated.  These  rights  are  to  begin  at  once,  at  any 
time  after  the  date  of  the  agreement,  the  compensation  is  to  be  paid  quar- 
terly,  as  the  iron  ore  is  mined.  No  time  is  specified  for  the  work  to  end,  and 
for  these  rights  to  expire.  But  a  stipulation  is  inserted,  by  which  it  is  fur* 
ther  and  expressly  agreed  that  the  company  shall  have  the  right  and  privilege 
of  removing  from  the  said  tract  of  land,  at  any  time,  any  machinery,  build- 
ings, fixtures,  or  improvements  made  or  erected  upon  it  by  the  said  company. 
If  one  party  may,  then,  terminate  the  lease  at  any  time,  it  may  will  it;  if  this 
estate  is  at  the  will  of  one  of  the  parties,  it  is  equally  at  the  will  of  the  other. 
As  was  said  by  Downey,  C.  J.,  in  Knight  v.  Indiana  Coal  eft  Iron  Co,,  47 
Ind.  105:  "It  is  a  well-settled  and  well-known  rule  of  law  that  a  lease  or  es- 
tate, which  is  at  the  will  of  one  of  the  parties,  is  equally  at  the  will  of  the 
other  party.  One  of  them  is  no  more  and  no  further  bound  than  the  other. 
As  the  lessee  in  this  case  had  the  clear  right,  at  his  will,  to  terminate  the 
tenancy  at  any  time,  so  also  had  the  lessor.  It  can  not  be  otherwise. "  Black- 
stone  says,  (Book  2,  p.  135:)  "But  every  estate  at  will  is  at  the  will  of  both 
parties,  landlord  and  tenant;  so  tha(  either  of  them  may  determine  his  will,, 
and  quit  his  connection  with  the  other  at  his  own  pleasure."  Kent  says^ 
(volume  4,  p.  Ill:)  "It  was  determined  very  anciently  by  the  common  law* 
and  upon  principles  of  justice  and  policy,  that  estates  at  will  were  equally  at 
the  will  of  both  parties,  and  neither  of  them  was  permitted  to  exercise  hia 
pleasure  in  a  wanton  manner,  and  contrary  to  equity  and  good  faith."  See, 
also,  the  case  Doe  v.  Richards,  4  Ind.  374. 

The  lessee,  having  abandoned  the  work,  failed  to  mine,  and  failed  to  pay 
anything  quarterly,  as  the  lease  provides,  it  must  be  held  to  have  terminated 
the  estate,  as  it  had  the  right  to  do,  and  the  lessor  is  no  more  and  no  f  urtlier 
bound  thereby.  The  said  agreement,  being  no  longer  of  any  binding  obliga- 
tion upon  the  parties  thereto,  still,  in  violation  of  the  just  rights  of  the  lessor, 
remains  unreleased  and  uncanceled  upon  the  records,  to  hinder  him  in  the 
full  enjoyment  of  the  property  which  is  his.  The  lessee  cannot  refuse  to  ex- 
ecute the  contract  according  to  its  plain  and  most  reasonable  interpretation, 
refuse  to  mine  the  ore  and  pay  for  the  same  quarterly  according  to  its  con- 
tract, and  yet  justly  maintain  any  other  rights  concerning  the  same.  Its 
riglits  under  the  contract  having  terminated,  it  could  not  reasonably  object 
to  a  rescission  of  the  lease,  and  the  circuit  court  of  Pulaski  county  could  re- 
fuse its  aid  in  this  behalf  upon  no  just  ground.  And  the  decree  of  the  said 
court,  dismissing  the  bill  of  the  plaintiff  upon  the  ground  that  he  was  enti- 
tled to  no  relief  in  the  premises,  is  erroneous,  and  must  be  reversed  and  an- 
nulled, and  such  decree  entered  here  as  the  said  circuit  court  should  have  ren- 
dered. 
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KoBFOLK  &  W.  B.  Go.  e.  Gottrell* 

(Supreme  Court  <ff  Appeals  of  Virginia.    Jnne  90,  1887.) 

1.  SiBTICK  OF  PbOCEBS— AOBKT  Of  Ck>fiPORATION— RaILBOADB. 

The  vioe-preBldent  and  the  general  superintendent  of  a  railroad  company  are- 
agents  of  the  corporation,  within  the  meaning  and  legislative  intent  of  the  VirKinia 
statute  (Acts  1883-84,  p.  701)  providing  for  service  of  process  against  a  corporation 
on  its  president,  or  other  chief  officer;  in  his  absence,  on  any  agent  thereof,  or  on 
any  person  declared  by  the  laws  of  that  state  to  be  an  agent  of  such  corporation. 

2.  IVSTRUCTIONB  TO  JUBT—COHDITIONB. 

Where  the  court  instructed  the  jury  that  if  they  should  believe  from  the  evidence- 
that  the  plaintiff  made  the  signal  to  stop  in  proper  time  for  the  train  to  be  stopped, 
or  reduced  to  a  safe  speed  at  the  moment  oi  coupling,  and  if  they  should  fur- 
ther believe  that,  on  account  of  the  want  of  care  on  the  part  of  the  person  having 
the  management  and  control  of  the  train,  the  defendant's  cars  were  run  together 
in  such  a  violent  and  rapid  manner  as  to  confuse  and  frighten  the  plaintiff,  held 
that,  there  being  no  assumption  of  anything  as  a  proved  fact,  and  the  existence 
of  every  fact  being  properly  left  to  depend  upon  the  finding  of  the  jury,  from  the 
evidence,  the  instruction  was  not  erroneous. 
Z.  Master  and  SsRVAirr— Risks  op  Employmbnt— Gontbibutort  Nboligbncb— Minob* 

Plaintiff,  a  brakeman  in  the  employ  of  a  railroad  company,  who.  although  a 
minor,  was  allowed  by  his  father  to  find  employment  for  himself,  had  his  hand 
crushed  by  being  caught  between  the  dead-blocks  while  coupling  cars.  Accordini^ 
to  his  own  testimony,  he  thought  the  cars  were  coming  too  fast,  and  signaled  to 
stop  them,  but  although  they  did  not  stop,  and  he  still  thought  that  they  were  mov- 
ing too  fast,  he  stepped  in  between,  and  attempted  to  make  the  coupling.  He  un- 
derstood the  construction  of  draw-heads  and  dead-blocks,  and  knew  that  it  was 
dangerons  to  get  the  hand  between  the  dead-blocks.  Held,  that  the  plaintiff  in  ac- 
ceptiniT  the  employment,  assumed  the  risks  incident  to  it,  and  that  his  injury  re- 
sulted from  such  risks,  or  his  own  negligence,  euad  that  the  company  was  not  re- 
sponsible. 

Appeal  from  bastings  court,  Boanoke  city. 

Oriffin  cfe  Watts,  for  plaintiff  in  error  John  B.  Penn  and  €f,  W.  Hans- 
Irought  for  defendant  in  error. 

liACTt  J.  This  is  a  writ  of  error  to  a  judgment  of  the  hustings  court  of 
Boanoke  city  at  the  June  term,  1886. 

The  case  is  as  follows:  John  H.  Gottrell,  the  defendant  in  error,  was  a 
brakeman  on  the  road  of  the  plaintiff  in  error  in  November,  1885,  when,  on 
the  nineteenth  of  the  said  month,  his  hand  was  mashed  off  by  being  caught 
between  two  cars.  The  circumstances  attending  this  accident  were  that,  it 
being  necessary  to  couple  together  some  cars  standing  on  the  main  track  of  the 
road,  and  get  them  arranged  and  then  moved  out  of  the  way  of  the  regular 
trains  on  the  road,  one  train  being  shortly  due,  an  engineer  named  Jones  was 
called,  with  bis  shifting  engine,  already  steamed  up  and  ready  for  work,  from 
a  side  track,  and  set  about  this  business.  The  conductor  of  the  shifting  en- 
gine was  present  with  his  lantern,  it  being  still  in  the  night-time,  and  also 
the  fireman;  and  the  defendant  in  error,  Gottrell,  was  on  hand  to  do  the  coup- 
li  Tig.  There  were  five  stock  cars  among  these  standing  cars  mentioned  above, 
there  being  some  merchandise  cars,  which  divided  the  stock  cars;  three  stand- 
ing west  of  all  the  others,  and  two  east  of  the  merchandise  cars,  next  to  a 
gondola  car,  which  was  at  the  east  end.  The  object  in  view  was  to  put 
these  stock  cars  together.  The  merchandise  cars  were  first  removed  to  a  sid- 
ing* when,  the  engine  returning  with  the  gondola  and  two  stock  cars,  the 
conductor  ordered  Gottrell  to  couple  the  two  stock  cars  to  the  three  stock  cars, 
as  the  engine  closed  them  up,  coming  west,  and  lie  (the  said  conductor)  as- 
sumed the  duty  of  uncoupling  the  two  from  the  gondola  when  the  coupling  had 
been  made  which  fastened  the  stock  cars  together.  The  engine  came  on  with 
the  moving  cars,  the  coupling  was  made  by  Gottrell,  and  the  gondola  un- 
coupled, or,  as  the  phrase  is,  the  cars  were  cut  loose  by  the  conductor.  When 
Gottrell,  coming  close  to  the  conductor,  was  asked,  ''How  are  you  fixed,'' — a. 
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phrase  which  is  said  to  mean,  "Did  you  make  the  coupling  or  not," — Cottrell 
replied,  ''I  am  ruined,"  and  held  up  his  mashed  hand,  which  was  afterwards 
cut  off  by  the  surgeons,  it  being  destroyed  by  the  injury  it  had  received.  Cot- 
trell sued  the  company,  and  recovered  a  ju4gment  for  $6,000,  from  which  the 
plaintiff  in  error  applied  for  and  obtained  a  writ  of  error  to  this  court. 

The  first  error  assigned  here  is  the  refusal  of  the  court  below  to  dismiss 
the  action  on  account  of  the  insufficiency  in  the  return  of  the  sergeant  upon 
the  original  process  in  the  case.  The  return  is  that  it  was  executed  by  de- 
livering a  copy  to  Charles  G.  Eddie,  Vice-president,  at  his  office  in  the  city  of 
Eoanoke,  he  being  a  resident  of  said  city, — ^the  president  being  a  non-resi- 
dent, and  absent,  etc.,  also  by  delivering  a  copy  to  Joseph  H.  Sands,  general 
superintendent  of  the  Norfolk  &  Western  Railroad  Company,  in  the  city  of 
Roanoke,  Virginia, — said  Sands  being  a  resident  of  said  city, — January  16, 
1886. 

Our  statute  (Acts  1883-84:,  p.  701)  provides  for  service  on  the  president,  or 
other  chief  officer;  in  his  absence,  on  certain  named  officers,  and  if  there  are 
none  such,  or  they  are  absent,  tb'^n  "on  any  agent  thereof,  or  on  any  per- 
son declared  by  the  laws  of  this  suite  to  be  an  agent  of  such  corporation;" 
which  act  is  as  follows:  "It  shall  be  sufficient  to  serve  any  process  against 
or  notice  to  a  corporation  on  its  mayor,  rector,  president,  or  other  chi^  of- 
ficer, or  in  his  absence  from  the  county  or  corporation  in  which  he  resides, 
or  in  whicli  is  the  principal  office  of  the  corporation  against  or  to  which  the 
process  or  notice  is,  if  it  be  a  city  or  town,  on  the  president  of  the  council  or 
board  of  trustees,  or,  in  his  absence,  on  the  recorder,  or  any  alderman  or  trus- 
tee; and,  if  it  be  not  a  city  or  town,  on  the  cashier  or  treasurer,  and,  if  there 
be  none  such,  or  he  be  absent,  on  a  member  of  the  board  of  directors,  trus- 
tees, or  visitors.  If  the  case  be  against  a  bank  of  circulation,  and  be  in  a 
county  or  corporation  wlierein  the  bank  has  a  branch,  service  on  the  presi- 
dent or  cashier  of  such  branch  bank  shall  be  sufficient;  and  if  the  case  be 
against  some  other  corporation,  whether  incorporated  by  the  laws  of  this  state, 
or  any  other  state  or  country,  transacting  business  in  this  state,  or  any  agent 
thereof,  or  any  pei-son  declared  by  the  laws  of  this  state  to  be  an  agent  of 
such  corporation;  and,  if  there  be  no  such  agent  in  the  county  or  corporation, 
publication  of  a  copy  of  the  process  or  notice,  as  an  order  is  published  under 
the  eleventh  section  of  this  chapter,  shall  together  be  sufficient.  Service  on 
4kny  person  under  this  section  shall  be  in  the  county  or  corporation  in  which 
lie  resides,  or  in  which  the  principal  office  of  the  company  is  located;  and  the 
return  shall  show  this,  and  state  on  whom  and  when  the  service  was,  other- 
wise the  service shxtll  not  he  vaJid,*' 

The  defendant  in  this  case  was  a  railroad  company;  not  a  town  nor  a  bank. 
The  president  was  a  non-resident,  and  absent.  The  vice-president  was  not 
the  president,  nor  was  he  any  other  person  who  was  chief  officer  of  this  com- 
pany. The  chief  officer  in  this  case  is  the  president.  But  the  return  does 
not  stop  with  evidence  of  service  of  a  copy  on  this  officer.  It  proceeds,  "  to 
Jos.  H.  Sands,  general  superintendent,"  etc.  He  is  not  the  chief  officer  of 
the  company;  but  does  he  not  come  within  the  general  terms  of  the  statute 
which  provides  for  service  "on  any  agent  of  the  corporation,"  and  do  not 
these* words  include  the  vice-president  as  well?  If  such  be  not  the  chief 
officer,  they  are  agents  of  the  company.  But  it  is  earnestly  argued  that  it 
must  appear  that  these  officers,  in  the  order  named  in  the  statute,  are  either 
not  in  existence, — ^that  is,  that  there  are  none  such, — or  that  they  are  absent, 
before  any  one  named  in  the  statute  subsequently  can  be  made  available. 
Tor  example,  if  the  president  or  other  chief  officer  is  not  absent,  then  there 
is  no  authority  in  the  law  to  serve  on  the  cashier;  and,  if  the  cashier  be  not 
absent,  then  there  is  no  authority  to  serve  on  the  treasurer;  and  that  without 
the  absence  of  all  these,  there  can  be  no  valid  service  on  the  members  of  the 
board  of  directors:  and  unless  these  are  all  absent,  or  not  existing,  the  service 
on  an  agent  is  not  authorized. 
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Whatever  may  be  the  force  of  this  reasoning  as  to  a  city,  or  town,  or  bank 
of  circulation,  the  law  provides,  after  naming  these,  as  we  have  seen,  ^^and 
if  the  case  he  against  some  oilier  oorporationt  toTietTier  incorporated  by  the 
laws  of  this  statCf  or  any  other  state  or  country t  transacting  business  in  this 
state,  ON  ANT  AGBNT  THEREOF;"  and  further,  as  if  to  exclude  the  argument 
that  such  and  such  an  ofBicer  was  not  what  the  company  called  an  agent,  it 
provides,  ''or  any  person  declared  by  the  laws  of  this  state  to  be  an  agent  of 
such  corporation." 

While  this  statute  appears  to  be  cumbrous  in  style,  and  somewhat  involved, 
it  should  not  be  so  construed  as  to  render  its  provisions  inoperative,  but  so  as 
to  render  the  legislative  intent  effectual.  It  is  obvious  from  the  terms  of  the 
statute  that  the  intent  of  the  legislature  was  to  provide  a  method  by  which  it 
would  be  no  longer  difficult  to  properly  execute  the  process  of  the  courts  upon 
the  corporations  in  the  state;  and  so  we  find  the  most  general  terms  em- 
ployed,— "any  agent."  The  term  "agentV  is  one  of  very  wide  application, 
and  includes  a  great  many  classes  of  persons  to  which  distinctive  appellations 
are  given, — ^as  factors,  brokers,  attorneys,  cashiers  of  banks,  clerks,  consignees, 
etc.;  indeed,  any  one  who  undertakes  to  transact  some  business,  or  to  man- 
age some  affair,  for  another,  by  authority  and  on  account  of  the  latter,  and  to 
render  an  account  of  it,  is  denominated  an  agent.  And  it  was  the  plain  leg- 
islative intent  to  smooth  away  the  very  obstructions  which  are  sought  to  be 
interposed  here,  between  this  company  and  responsibility  sought  to  be  im- 
posed upon  it  by  this  suit. 

We  have  been  thus  explicit  in  the  examination  and  construction  of  this  stat- 
ute because  it  must  be  recognized  as  of  importance  that  this  statute  shall  be 
understood  by  all;  and  we  think  it  is  plain  that  the  writ  may  be  served  on 
''any  agent"  of  a  corporation  doing  business  in  this  state,  and  such  service 
is  valid  whoever  may  be  the  officers  of  such  company,  and  whatever  may  be 
their  several  employments:  provided,  as  the  law  provides,  "service  on  any 
person  under  this  section  shall  be  in  the  county  or  corporation  in  which  he  re- 
sides, or  in  which  the  principal  office  of  the  company  is  located ;  and  the  re- 
turn shall  show  this,  and  state  on  whom  and  when  the  service  was,  otherwise 
the  service  shall  not  be  valid."  And  we  think  the  hustings  court  of  Eoanoke 
city  did  not  err  in  overruling  the  motion  to  dismiss  the  action  on  this  ground. 

The  next  assignment  of  error  is  the  action  of  the  court  in  overruling  the 
demurrer  of  the  defendant  to  the  declaration.  Upon  this  assignment  no  re- 
liance was  placed  in  the  argument  by  counsel  in  this  court,  and  we  perceive 
no  error  in  that  action  of  the  court. 

The  next  assignment  of  error  is  the  refusal  of  the  court  to  give  certain  in- 
structions, ten  in  number,  which  the  court  changed  in  some  respects,  gave 
Xo.  4  and  No.  6  in  his  own  handwriting,  and  instructed  the  jury  in  nine  in- 
structions. No  objection  is  urged  in  the  argument  here  to  any  of  these  in- 
structions except  the  eighth.  This  is  claimed  to  be  fatally  bad ;  that  it  should 
have  been  divided ;  and  that  it  proceeds  upon  the  assumption  that  the  defend- 
ant in  error  did  not  perceive  that  his  signals  had  not  been  obeyed,  just  before 
going  in  between  the  cars,  and  that  it  concludes  with  the  assumption  that  the 
cars  were  run  back  in  such  a  violent  and  rapid  manner  as  to  confuse  and 
frighten  the  defendant  in  error.  The  instruction  is  not  obnoxious  to  either 
of  these  objections.  There  is  no  assumption  of  fact  to  be  found  in  either 
branch  of  the  instruction;  but  the  law  is  stated,  and  correctly  stated,  upon  a 
state  of  things  in  each  case  made  to  depend  upon  the  finding  the  jury  should 
make  from  the  evidence.  The  court  says:  "But  if  the  jury  shall  believe  from 
the  evidence  that  the  plaintiff  made  the  signal  to  stop  in  proper  time  for  the 
train  to  be  stopped,  or  reduced  to  a  safe  speed  at  the  moment  of  coupling," 
etc.;  and,  in  the  last  clause,  "and  if  they  further  believe  that,  on  account  of 
the  want  of  care  on  the  part  of  the  person  having  the  management  and  con- 
trol of  the  train,  the  defendant's  cars  were  run  together  in  such  a  violent  and 
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rapid  manner  as  to  oonfuae  and  frighten  the  plaintiff,"  etc  There  is  no  as- 
sumption of  anything  as  existing  as  a  proved  fact.  The  existence  of  every 
fact  is  properly  left  to  depend  upon  the  finding  of  the  jary  from  the  evidence. 
We  think  there  is  no  error  in  this  instruction,  and  the  same  must  be  said  of 
them  all.  They  correctly  expound  the  law  as  applicable  to  this  case,  and  there 
is  no  error  in  this  action  of  the  court. 

The  next  assignment  of  error  is  for  the  refusal  of  the  court  to  set  aside  the 
verdict  of  the  jury  in  the  case,  and  to  grant  a  new  trial  to  the  defendant.  The 
evidence  In  the  case  shows  that  the  plaintiff  was  an  employe  of  the  defend- 
ant company;  that  he  was  employed  as  a  brakeman,  and  for  the  work  of  coup- 
ling cars  about  which  he  was  engaged;  that,  while  he  was  a  minor,  he  was  a 
full-grown  man,  and  was  in  the  habit  of  finding  employment  for  himself; 
that  he  had  been  in  the  employ  of  the  company  less  than  three  days;  and  that 
he  had  promised  to  bring  his  father's  consent,  or  saying  what  was  equivalent 
to  that, — bis  father  being  cognizant  of  his  employment,  and  seeing  him  daily. 
The  risk  incident  to  coupling  cars  was  assumed  when  the  service  was  under- 
taken. Nothing  is  better  settled  than  that  the  employe  takes  upon  himself 
all  the  natural  risks  and  perils  incident  to  the  service;  and  this  grows  out  of 
the  contract  which  the  law  implies  from  the  engagement  of  the  ^rties. 

When  a  servant  enters  upon  an  employment,  he  accepts  the  service  subject 
to  the  risks  incident  to  it.  An  employe  who  contracts  for  the  performance 
of  hazardous  duties  assumes  such  risks  as  an  incident  to  their  discharge  from 
causes  open  and  obvious,  the  dangerous  character  of  which  causes  he  had  op- 
portunity to  ascertain.  If  a  man  chooses  to  accept  employment,  or  continue 
in  it,  with  the  knowledge  of  the  danger,  he  must  abide  the  consequences  so 
far  as  any  claim  against  his  employer  is  concerned.  It  is  the  duty  of  the  com- 
pany to  exercise  all  reasonable  care,  to  provide  and  maintain  safe,  sound,  and 
suitable  machinery,  roadway,  structures,  and  instrumentalities;  and  it  must 
not  expose  its  employes  to  risks  beyond  those  which  are  incident  to  the  employ- 
ment, and  were  in  contemplation  at  the  time  of  the  contract  of  service;  and 
the  employe  has  the  right  to  presume  these  duties  have  been  performed. 

As  has  "been  stated,  the  accident  in  this  case  occurred  when  the  defendant 
in  error  was  engaged  in  coupling  cars.  After  the  conductor  threw  the  switch 
which  connected  the  main  track  between  the  two  sections  of  the  train  or  par* 
eels  of  cars,  he  signaled  the  engineer  to  go  ahead.  He  told  the  defendant  in 
error  to  hurry  up,  that  the  expected  train  from  the  west  was  nearly  due,  and 
he  wanted  to  get  these  cars  off  of  the  main  line.  The  defendant  in  error  says 
''the  engineer  came  ahead  according  to  the  signal  until  about  a  car  length  or 
more  from  me,  and  I  saw  he  was  coming  too  fast  for  me  to  make  the  coup- 
ling, and  I  gave  him  a  signal  to  steady  up.  When  he  came  nearer,  about 
twelve  feet  from  me,  I  shut  him  off  entirely;"  that  the  engineer  did  not 
steady  up,  and  did  not  stop;  that  the  engineer  was  not  in  sight,  but  the  con- 
ductor was  in  sight  of  both,  and  it  was  his  duty  to  pass  the  signal;  that  he 
does  not  know  whether  the  conductor  passed  the  signal  on  or  not,  but  that 
neither  of  these  signals  were  obeyed;  that  when  the  moving  train  which  was 
coming  at  this  speed,  too  great  to  make  the  coupling,  was  near  the  standing 
cars,  he  stepped  in  between  the  cars,  and,  as  the  train  came  up,  he  caught 
hold  of  the  link  of  the  moving  train  with  his  left  hand,  and  placed  it  in  the 
draw-head  of  the  standi Dg  car,  and  the  train  came  together  so  violently  that 
his  hand  was  caught  between  the  dead^blocks,  and  was  mashed;  that  he 
sprang  out  then,  and  saw  the  conductor  come  from  between  the  two  stock 
cars  and  the  gondola,  where  he  had  been  to  cut  them  loose;  that  the  train 
never  ceased  to  move,  although  it  may  have  ceased  a  little  after  it  struck  the 
three  cars  that  were  standing, — the  only  stopping  was  caused  by  the  concus- 
sion with  the  three  standing  cars;  that  he  was  six  feet  high,  and  that  stand- 
ing by  the  cars  that  night  the  dead-blocks  came  about  to  his  waist,  and  that 
tliese  cars  were  standard  cars,  and  that  he  knew  their  shape  and  construction^ 
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lia^ing  been  engaged  in  work  upon  their  manufacture,  and  that  they  were 
made  in  the  shops  at  Roanoke  city. 

It  was  proved  in  the  case  that  the  dead-blocks  were  bumpers  placed  on  these 
•cars,  and  all  others,  expressly  to  receive  the  ooncueeion  and  the  shock  when 
moving  cars  came  in  contact  with  stationary  cars,  and  that  the  draw-heads 
into  which  the  coupling  was  fastened  were  so  conatrucled  as  to  yield  to  pres- 
sure, and  give  on  a  spring  when  the  cars  came  together,  so  as  to  leave  the 
shock  of  the  collision,  whatever  it  might  be,  to  the  dead-blocks,  which  were 
so  constructed  as  to  receive  this  inevitabie  shock  without  injury;  that  while 
it  was  possible  to  so  make  a  coupling  without  bringing  the  dead-blocks  into 
collision,  yet  that  it  was,  in  fact,  in  practice,  substantially  impracticable;  that 
it  could  only  be  done  by  stopping  the  moving  cars  after  the  impingement  of 
the  draw-heads  within  an  inch  or  two;  and  it  is  proved  that  if  the  hand  of 
this  defendant  in  error  had  not  been  placed  between  these  dead-blocks  it  would 
not  have  been  hurt,  while,  if  placed  between  them,  it  was  obliged  to  be  hurt, 
whether  the  cars  were  moving  very  slowly,  or  too  fast.  The  dead-blocks  are 
constructed  on  the  frame  of  the  car  above  the  draw-heads,  which  are  below, 
and  attached  to  the  trucks. 

The  right  of  the  plaintiff  to  recover  in  this  case  is  dependent  on  the  ques- 
tion whether  the  defendant  was  guilty  of  negligence.  If  the  injury  was  oc- 
casioned solely  by  the  negligence  of  the  defendant  there  can  be  no  doubt  of 
the  plaintiff's  right  to  recover  damages  for  the  injury;  but  if  there  was  neg- 
ligence on  the  part  of  the  plaintiff,  which  contributed  to  the  injury,  the  law 
will  not  undertake  to  apportion  the  fault.  There  can  be  no  recovery  for  an 
injury  caused  by  the  mutual  fault  of  both  parties.  The  mere  negligence  of 
the  plaintiff,  however,  would  not  disentitle  him  to  recover,  unless  it  were 
such  that  but  for  that  negligence  the  misfortune  would  not  have  happened; 
nor  if  the  defendant  might,  by  the  exercise  of  care  on  his  part,  have  avoided 
tiie  consequences  of  the  plaintiff's  negligence.  Dun  v.  Seaboard  (&  R,  R. 
Co.,  78  Va.  661.  and  case  cited;  Clark  v.  Richmond  &  D.  R.  R.,  Id.  709,  aud 
cited  cases;  Darracatts  v.  Chesapeake  dt  O.  R.  R.,  2  S.  £•  Bep.  511,  and 
cases  there  cited. 

If  the  cars  were  moving  at  too  great  a  rate  of  speed,  and  the  plaintiff 
could  see  it  and  knew  it,  as  he  said  he  did,  it  was  negligence  in  him  to  go 
between  the  cars  to  make  the  coupling;  and,  if  they  were  not  moving  at  too 
great  a  rate  of  speed,  then  the  company  was  guilty  of  no  negligence,  and  the 
plaintiff  cannot  recover  damages  for  the  injury.  But  it  is  a  concession  that 
the  cars  were  not  moving  at  too  great  a  rate  of  speed;  and  it  is  proved  that 
they  came  to  a  stand-still  when  they  came  together,  and  the  conductor  stepped 
in  and  uncoupled  them  without  difficulty.  But  it  is  insisted  that  the  plain- 
tiff signaled  the  cars  to  stop,  and  they  failed  to  do  this,  aud  that  this  was 
negligence.  He,  the  plaintiff,  says  that  when  the  train  was  within  10  or  12 
feet  of  him,  he  saw  it  was  coming  too  fast,  and  he  signaled  to  stop  it;  that 
it  did  not  stop,  and,  when  near  to  him,  he  stepped  in  to  make  the  coupling, 
and  was  hurt.  If  he  saw  that  none  of  his  signals  had  been  obeyed,  it  was 
his  duty  to  stay  out,  and  it  was  negligence  for  him  to  go  in  between  the  cars. 

But  it  is  clear  in  this  case  that  the  defendant  company  was  guilty  of  no 
negligence  whatever.  The  cars  were  of  standard  make,  without  defect;  the 
speed  was  suitable  and  proper;  the  servants  employed  were  trustworthy;  and 
the  accident  which  resulted  in  the  injury  was  the  immediate  result  of  tfie 
plaintiff* s  own  act,  in  putting  his  hand  awkwardly  between  the  dead-blocks. 
These  blocks  are,  as  their  name  indicates,  dangerous.  They  are  to  be  avoided 
in  all  couplings,  and  are  upon  all  cars.  They  are  not  in  a  line  with,  nor  in 
close  proximity  to  the  draw-heads,  but  they  are  on  each  side  and  above  the 
draw-heads;  and,  while  they  are  dangerous  in  themselves,  they  are  necessary 
to  preserve  the  life  of  the  brakeman  by  protecting  his  body  from  the  cars,  and 
they  are  a  necessary  precaution  against  danger.    They  are  open,  obvious,  and 
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notorious,  and  all  brakemen  understand,  doubtless,  that  they  must  keep  their 
hands  from  between  them,  for.  If  they  were  to  touch  ever  so  gently,  the  touch 
would  crush  all  that  came  between.  The  plaintiff  distinctly  admits  that  he 
knew  the  situation  of  these  dead-blocks;  that  their  situation,  use,  and  the 
danger  surrounding  them  were  known  to  him  is  clearly  proved.  He  had  been 
engaged  as  a  mechanic  in  their  manufacture  in  the  shops  close  by.  The  risk 
incurred  by  him  was  the  same, — no  greater  than  that  incurred  by  all  who 
undertake  to  couple  these  cars.  The  risk  was  ordinarily  incident  to  his  em- 
ployment, and  he  was  injured  because  he  failed  to  take  ordinary  care  in  the 
premises. 

As  was  said  by  Green,  J.,  Nortliem  Cent,  Ry.  Co,  v.  Huason^  12  Amer. 
&  Eng.  B.  Gas.  241:  "It  is  not  claimed  that  there  was  any  defect  in  the 
road-bed,  or  the  cars,  or  in  the  coupling  apparatus.  The  injury  was  not  the 
result  of  any  defect  in  any  of  the  appliances  furnished  by  the  defendant.  On 
the  contrary,  it  was  the  result  of  the  manner  in  which  the  coupling  was 
performed."  This  coupling,  under  similar  circumstances,  is  done  every  day 
with  perfect  safety,  when  properly  done,  while,  as  we  have  already  said,  there 
are  no  circumstances  under  which  the  coupling  could  be  performed,  and  the 
hand  thrust  between  the  dead-blocks,  with  safety.  "It  is  manifestly  apparent 
from  the  entire  body  of  the  testimony,  as  from  the  plaintiff's  alone,  that  the 
risk  under  consideration  was  one  of  the  ordinary  risks  of  the  business  in 
which  the  defendant  in  error  was  engaged,  and  hence  there  is  no  liability  re- 
sulting from  it."  See,  also,  Patterson  v.  Pittsburg  cfe  C.  i2.  Co.,  76  Pa.  8t. 
393;  Pittsburgh  <&  C.  R.  Co,  v.  Sentmeyer,  92  Pa.  St.  276;  Baker  v.  Alle^ 
gheny  Val.  R.  Co.,  95  Pa.  St.  211;  Day  v.  Toledo,  C.  8.  c&  D.  R,  Co,,  42 
Mich.  523, 4  K.  W.  Rep.  203 ;  Atchison,  T.  cfr  8.  F,  R,  Co.  v.  Plunkett,  2  Amer. 
&  Eng.  R.  Gas.  128.  Columbus  &  Z.  R.  R.  v.  Webb,  (opinion  of  Sutliff,  C. 
J.,)  12  Ohio  St.  475;  Stoeeney  v.  Berlin  &  J.  E,  Co,,  101  N.  Y.  520,  524,  5 
N.  E.  Rep.  858;  Patterson,  R.  R.  Accident  Law,  345,  and  cases  cited;  Whart 
Neg.  391;  Thomp.  Neg.  1019;  Marsh  v.  South  Carolina R.  Co,,  56  Ga.  274-277. 

In  this  case,  the  company,  the  plaintiff  in  error,  appears  to  be  entirely  w^ith- 
out  fault  in  the  matter,  and  there  was  no  just  ground  upon  which  the  finding 
of  the  jury  could  ba  sustained.  We  are  therefore  of  opinion  that  the  hustings 
court  of  Roanoke  city  erred  in  its  action  in  refusing  to  set  aside  the  verdict 
of  the  jury,  and  for  that  action  the  judgment  in  this  case  will  be  reversed  and 
annulled,  and  the  case  remanded  to  the  said  hustings  court  of  Roanoke  city 
for  a  new  trial  to  be  had  therein. 


Crockett  and  Wife  t?.  Doriot  and  Wife, 
{Supreme  Goxtrt  of  Appeals  of  Virginia,    1887.) 

1.  Husband  and  Wife — Contracts  of  Married  Woman— Separate  Estate. 

A  married  woman  gave  her  promissory  note  in  part  payment  on  the  purchase  of 
a  stock  of  merchandise.  In  an  action  to  subject  certain  lands,  in  which  she  subse- 
quently acquired  an  interest,  to  the  payment  of  said  note,  h4ld,  that  the  contracts  of 
a  married  woman  are  only  enforceable  against  the  separate  estate  held  at  the  time 
of  entering  into  the  engagement. 

2.  Same. 

Under  the  Virginia  married  woman's  act,  (Acts  1876-77,  pp.  33S,  834.)  giving  mar- 
ried women  power  to  contract  in  relation  to  their  separate  property,  no  general 
judgment  can  be  rendered  against  a  married  woman  or  her  property.  The  judg- 
ment muiit  be  limited  to  the  separate  property  in  reference  to  which  the  contract 
was  made. 
8.  Same. 

The  Virginia  married  woman's  act,  (Acts  187^77,  pp.  833,  334,)  giving  married 
women  power  to  contract  in  relation  to  their  separate  property,  provides  that  the 
husband  must  join  iu  any  contract  in  reference  to  her  real  or  personal  property 
other  than  sucii  as  she  may  acquire  as  a  sole  trader.  Held,  that  the  joining  of  the 
husband  with  the  wife  was  necessary  to  validate  her  contracts  in  the  case,  required 
by  the  statute. 
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Appeal  from  circuit  court,  Wythe  county. 

Walker  <fr  Walker^  for  appellants.    2>.  8.  Peirce,  for  appellees. 

Lact,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Wythe 
county,  rendered  at  the  September  term,  1886.  The  case  is  as  follows:  In 
December,  1879,  Susan  J.  Crockett,  intending  to  carry  on  the  business  of  a 
milliner,  purchased  from  Catherine  Doriot  a  stock  of  goods,  and  gave  in  part 
payment  thereof  her  note  for  $404.26.  The  business  failing,  the  note  was  not 
paid.  In  1881,  Susan  J.  Crockett  inherited  one-third  of  a  certain  tract  of 
land,  and  the  residue  of  tlie  said  tract  was  conveyed  to  her  for  life,  remainder 
to  her  children.  The  appellees,  Doriot  and  wife,  filed  their  bill  to  subject  this 
real  estate  to  the  payment  of  the  said  note,  alleging  the  foregoing  facts.  To 
this  bill  the  defendants  demurred,  but  the  circuit  court  overruled  the  said 
demurrer,  and  the  cause  coming  on  to  be  heard,  a  personal  judgment  was  ren- 
dered against  the  said  Susan  J.  Crockett,  and  the  land  ordered  to  be  rented 
out,  unless  the  said  debt  was  paid  in  30  days.  Whereupon  Crockett  and  wife 
appealed. 

The  first  error  assigned  is  the  action  of  the  court  in  overruling  the  demur- 
rer of  the  defendants  to  the  bill, — because  the  bill  upon  its  face  showed  vo 
ground  to  charge  the  separate  property  of  the  said  Susan  J.  Crockett;  that  no 
contract  of  a  married  woman  can  charge  her  separate  estate,  unless  it  is  in- 
tended by  her  to  charge  it,  either  expressly  or  impliedly ;  and  that  it  was  her 
intention  to  charge, her  separate  estate,  must  be  alleged  in  the  pleadings;  that 
the  bill  alleges  that  the  estate  it  seeks  to  charge  was  acquired  after  the  note 
was  given,  and  hence  that  there  could  have  been  no  intention  to  charge  it  for 
that  debt.  It  is  admitted  that  a  married  woman  is  in  general  incapable  dur- 
ing coverture  of  charging  her  person  by  any  contract  or  act  whatsoever.  But 
her  power  of  disposition  in  respect  to  her  separate  property  enables  her,  to  a 
greater  or  less  extent,  to  charge  her  separate  estate,  in  equity,  even  by  impli- 
cation, with  her  debts,  contracts,  or  engagements,  but  the  liability  of  the  said 
estate  arises  out  of  the  supposed  intention  of  the  wife.  Frank  v.  Lilien- 
feld^  33  Grat.  397,  and  cases  cited.  The  separate  estate  of  a  married  woman 
is  liable  for  all  her  debts  charged  thereon,  either  expressly  or  by  fair  implica- 
tion, and  is  bound  by  all  her  contracts  on  her  own  behalf  which  are  made 
upon  the  credit  of  such  estate;  and  whether  that  be  so  or  not  must  be  judged 
by  the  circumstances  of  each  particular  estate.  But,  in  order  to  charge  such 
estate,  it  must  appear  either  that  the  wife  intended  to  charge  her  estate,  or 
that  it  was  upon  a  consideration  affecting  such  estate.  Such  intention  and 
such  consideration  are  both  obviously  excluded,  when  no  such  estate  existed 
when  the  wife  made  the  undertaking.  Therefore,  her  contracts  can  only  be 
enforced  in  a  proper  case,  against  the  separate  estate  which  she  held  at  the 
time  of  her  entering  into  the  engagement,  and  not  against  separate  estate 
which  she  acquired  after  the  time  of  making  the  engagement.  But  it  is  con- 
tended that  these  principles  have  no  application  to  the  separate  estate  of  the 
wife  created  by  our  statute  known  as  the  married  woman's  act,  (Acts  1876- 
77,  pp.  333,  334 ;)  that  this  is  a  legal  estate,  which  is  designated  as  separate, 
and  sold  to  protect  it  against  her  husband's  control,  or  his  debts;  and  that, 
the  statute  providing  that  she  may  sue  and  be  sued,  a  personal  judgment  may 
be  rendered  against  her. 

The  first  section  of  this  act  is  as  follows:  *' Section  1.  Be  it  enacted  by  the 
general  assembly,  that  the  real  and  personal  property  of  any  female,  who  may 
hereafter  marry,  and  which  she  shall  own  at  the  time  of  her  marriage,  and 
the  rents,  Issues,  and  profits  thereof,  and  any  property,  real  or  personal,  ac- 
quired by  a  married  woman  as  separate  and  sole  trader,  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts,  and  shall  be,  and 
continue,  her  separate  and  sole  property ;  and  any  such  married  woman  shall 
have  power  to  contract  in  relation  thereto,  or  for  the  disposal  thereof,  and  may 
v.88.E.no.3 — 9 
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sue  and  be  sued  as  if  she  were  a/ema  sole:  provided,  that  her  husband  shall 
join  in  any  contract  in  reference  to  her  real  or  personal  property,  other  than 
such  as  she  may  acquire  as  a  sole  trader,  and  shall  be  joined  with  her  in  any 
action  by  or  against  her:  and  provided,  further,  that  nothing  herein  contained 
shall  deprive  her  of  the  power  to  create,  without  the  concurrence  of  her  hus- 
band, a  charge  upon  such  sole  and  separate  estate  as  she  be  empowered  to 
charge  without  the  concurrence  of  her  husband  if  this  act  had  not  been 
passed." 

This  act  must  be  construed  according  to  its  terms;  they  alone  justify  the 
courts  in  departing  from  the  rules  heretofore  existing.  By  the  act  in  ques- 
tion the  said  separate  estate  is  created,  and  power  is  granted  to  her  "to  con-' 
tract  in  relation  thereto,  or  for  the  disposal  thereof,  and  she  may  sue  and  be 
sued  as  a  feme  sole:  provided,  that  her  husband  shall  join  in  any  contract  in 
reference  to  her  real  or  personal  property,"  etc.  If  this  power  to  contract  is 
to  be  restricted  to  the  terms  of  the  act,  then  the  power  to  contract  which  is 
granted  is  to  contract  in  relation  to  her  said  estate,  or  the  disposal  thereof,  in 
which  her  husband  is  required  to  join.  There  is  no  authority  to  be  found  in 
the  act  in  question  for  the  wife  to  contract,  generally.  In  other  words,  though 
»  wife  may  by  a  contract  bind  her  property,  she  cannot  in  any  way  bind  her 
person.  It  is  only  in  consequence  of  the  existence  of  her  separate  estate  that 
the  statute  authorizes  her  to  make  the  contract.  The  enforcement  of  the  con- 
tract is  in  the  nature  of  a  proceeding  in  rem.  !No  general  judgment  can  be 
rendered  against  her,  so  as  to  reach  in  execution  any  other  property.  It  is  a 
familiar  rule  of  the  common  law  that  a  married  woman  has  no  power  to  con- 
tract; her  contracts,  according  to  that  law,  being  void;  and  this  incapacity 
still  remains  and  is  the  gener^  rule.  Our  statute  has  given  her  the  power, 
when  she  has  a  separate  estate,  to  contract  in  relation  to  it,  or  for  its  disposal; 
her  simple  promise,  without  more  appearing,  is  prima  facie  a  void  contract. 
Unlike  the  contracts  of  an  infant,  which  are  voidable  only,  her  contracts  are 
in  general  void  ab  initio.  This  rule  is  changed  so  far  only  as  the  express 
terms  of  the  statute  provide.  We  have  seen  that  in  the  statute  there  is  no 
authority  or  power  conferred  upon  the  wife  to  contract  generally,  nor  to 
charge  herself  personally;  it  follows,  therefore,  that  her  personal  contract  is 
a  nullity,  and  must  be  held  to  be  void. 

The  obligation  or  undertaking  of  the  wife  in  this  case  was  not  contracted 
in  relation  to  the  property  sought  to  be  subjected,  nor  did  the  husband  join 
therein,  which  is  a  necessary  step  in  the  construction  of  any  valid  undertak- 
ing by  the  wife,  except  as  to  property  acquired  as  a  sole  trader.  The  note  of 
the  married  woman  in  question  did  not  constitute  any  charge  against  the  sep- 
arate estate  of  the  said  married  woman,  and  the  decree  of  the  circuit  court  of 
Wythe,  holding  the  same  to  be  a  charge  thereon,  is  erroneous,  and  must  be 
reversed  and  annulled.  We  have  rested  our  decision  in  this  case  upon  the 
terms  of  our  own  statute.  While  many  cases  have  been  cited  in  the  argu- 
ment, they  all  proceed  upon  the  statutes  of  other  states,  in  some  respects  un- 
like our  own.  But  we  think  that  the  conclusion  we  have  reached  is  clearly 
the  true  construction  of  the  statute  of  this  state. 

The  said  decree  of  the  said  circuit  court  of  Wythe  county  is  therefore  re- 
versed and  annulled,  and  such  decree  will  be  entered  here  as  the  said  circuit 
court  ought  to  have  rendered. 
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,  Hickman's  Ex'rs  v.  Trout  and  another. 

(Supreme  Court  of  Appealt  of  Virffinia,    June  16,  1887.) 

FRAXmULElTT  GONyBTAlfCBB— GOVYXYAKOB  TO  SOK— COKSIDRBATION. 

A  father  who  was  largely  in  debt,  and  harassed  by  creditors,  conveyed  to  his 
son,  who  lived  with  him,  and  who  was  possessed  of  limited  means,  apparently  in- 
adequate to  pay  the  purchase  money,  a  tract  of  land,  by  a  deed  acknowledged  and 
recorded  more  than  a  year  after  the  date  of  the  execution,  for  the  express  consid- 
eration of  $3,000,  payable,  $500  in  cash,  $500  on  demand,  and  the  balance  in  annual 
}>ayments  of  $500  each,  reserving  no  lien  for  the  deferred  payments,  and  following 
theconveyance  hjf  no  change  in  theoccupancy  of  the  property.  The  evidence  showed 
the  express  consideration  to  be  both  inadequate  ana  not  bona  fide.  Eeld^  that  the 
conveyance  was*  fraudulent  and  void  as  to  the  creditors  of  the  father.  FAinrrLEBOT, 
J.,  dissenting. 

Appeal  from  circuit  court,  Shenandoah  county. 

Walton  A  Walton,  for  appellants.  Williama  dk  Bro.  and  Mr.  Allen,  for 
appellees. 

Richardson,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Shenandoah  county,  rendered  on  the  tenth  of  April,  1885,  in  a  chancery  suit 
wherein  John  T.  Hickman's  executors  and  George  A.  Hupp  are  complainants, 
and  Isaac  Trout  and  James  S.  Trout,  defendants.  The  object  of  the  suit, 
brought  in  April,  1873,  was  to  set  aside,  as  fraudulent  and  void,  a  deed  exe- 
cuted Pebruai^  5, 1872,  and  acknowledged  March  7, 1873,  by  the  grantor,  the 
said  Isaac  Trout,  and  recorded  March  28,  1873,  and  purporting  to  convey  to 
the  said  James  S.  Trout  all  the  grantor's  real  estate,  for  the  professed  con- 
sideration of  $3,000,  whereof  8500  is  recited  to  have  been  paid  in  hand,  $500 
evidenced  by  bond  payable  on  demand,  and  the  residue  evidenced  by  four 
bonds,  each  for  8500,  payable  in  four,  six,  eight,  and  nine  years,  respectively, 
with  interest  from  their  date;  and  also  to  enforce  upon  the  said  real  estate  the 
liens  of  two  judgments  against  the  said  Isaac  Trout,  obtained  and  docketed 
in  said  county  in  1873,  after  the  recordation  of  said  deed;  the  iirst  being  in 
favor  of  the  said  Hickman,  for  $2,455.34,  with  interest  from  May  8,  1871, 
and  S10.45  costs;  and  the  second  in  favor  of  said  Hupp  for  $750,  with  interest 
from  January  1,  1861,  and  $7.95  costs,  subject  to  certain  credits. 

The  bill  alleged  that  said  conveyance  was  made  with  intent  to  hinder,  de- 
lay, and  defraud  the  complainants  and  other  creditors  of  the  grantor,  and  that 
the  grantee  was  privy  to  such  intent;  and  the  bill  alleged  divers  circumstances 
as  evidence  of  the  fraud  charged.  Each  of  the  defendants  answered  sepa- 
rately, denying  the  alleged  fraudulent  intent,  and  insisting  that  the  convey- 
ance was  made  for  valuable  consideration,  and  in  good  faith.  By  both  sides 
depositions  were  taken,  constituting  a  voluminous  record.  A  recital  of  the 
evidence  would  be  impracticable  and  useless.  However,  as  the  result  of  a 
careful  examination  of  the  whole  mass,  we  are  satisfied  that  the  following 
pregnant  facts  are  well  established,  and  are  decisive  of  the  case. 

On  its  face,  the  deed  purports  to  be  executed  by  Isaac  Trout  and  wife, 
though  he  alone  signed  it;  which  may  indicate  that,  in  the  inception  of  the 
transaction,  a  conveyance  was  in  contemplation,  free  from  the  incumbrance 
of  dower.  The  usual  lien  for  the  deferr^  payments  is  not  reserved,  and  no 
other  security  is  taken  therefor.  The  estate  conveyed  consists  of  a  tract  of 
63|  acres,  a  lot  of  5  acres,  and  a  house  and  lot  in  the  town  of  Woodstock. 
The  clear  preponderance  of  evidence  is  that  this  real  estate  in  the  aggregate 
was,  at  the  time  of  its  conveyance,  worth,  free  from  incumbrance,  $5,500. 
As  much  as  this,  Isaac  Trout,  the  grantor,  had  been  offered;  and  he  demanded 
even  more.  The  grantor  was  72  years  old,  and  his  wife  only  a  few  years 
younger.  The  grantor  and  grantee  were  father  and  son;  the  latter  being  a 
widower  without  children,  36  years  old,  engaged  in  running  a  village  news- 
paper in  Woodstock;  and,  since  1866,  board^  himself  and  one,  and  some- 
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times  more,  of  his  apprentices,  at  his  father's  hoase.  He  was  possessed  of 
limited  means,  apparently  inadequate  to  pay  for  the  real  estate  conveyed  to 
him.  Isaac  Trout  was,  at  the  time  of  this  conyeyance,  and  had  long  been,  in- 
debted beyond  his  means  of  paying;  and  was  much  harassed  with  duns,  and 
threatened  with  suits  by  his  creditors,  and  only  kept  them  off  by  promising 
from  time  to  time  to  sell  his  property,  and  pay  his  debts;  and  these  circum- 
stances were  known  to  his  son  and  grantee.  One  witness.  Dr.  Irwin,  testi- 
fied that  he  had  made  Isaac  Trout,  the  grantor,  a  standing  offer  of  $4,000,  for 
the  63}  acres  alone,  from  1866  till  the  fall  of  1872. 

The  deed  in  question,  made  February  5,  1872,  was  only  acknowledged  the 
seventh  of  March,  1873,  and  then  by  Justice  Graybill,  a  near  relative  of  the 
parties,  who  was  told,  as  he  testifies,  "in  a  careless  sort  of  way,**  "to  keep 
the  matter  private.  **  Ko  apparent  change  in  the  possession  of  the  property 
took  place  after  the  execution  of  the  deed.  Witnesses  depose  that,  after  its 
execution,  the  grantee  attended  to  this  property  as  still  being  his  father's; 
and  as  late  as  the  fall  of  1872,  spoke  of  his  f ather*s  unwillingness  to  trade  any 
part  of  the  63j^-acre  tract  for  part  of  the  witness'  land,  but  said  he  desired  to 
sell  100  fine  trees  off  it.  Isaac  Trout,  being  old  and  in  feeble  health,  did  not 
attend  to  his  out-door  business,  and  his  son,  the  said  James  S.  Trout,  attended 
to  the  farm,  and  had  the  fences  and  the  house  in  town  repaired.  In  March, 
1873,  the  complainants  placed  their  claims  in  the  hands  of  attorneys,  who  in- 
stituted actions  thereon.  On  the  twenty-fifth  of  March,  1873,  the  counsel  for 
the  Trouts  informed  those  attorneys  by'letter  that  Isaac  Trout  had  sold  his 
real  estate  to  his  son,  and  that,  if  pressed,  the  matter  must  be  settled  by  law. 
On  the  twenty-eighth  of  March,  1873,  the  deed  was  recorded.  "By  direction,  '* 
a  lawyer,  named  McKay,  had  written  several  deeds  for  the  separate  pieces  of 
property.  But,  "  under  the  advice  of  a  lawyer,  **  James  S.  Trout  deposed  that 
he,  (James.)  in  order  to  avoid  the  stamp  tax,  wrote  the  deed  in  question,  in- 
corporating the  several  deeds  in  one.  Neither  of  these  lawyers  deposed  in  the 
case.  James  S.  Trout  himself  had  studied  the  law,  and  had  practiced  awhile. 
On  the  important  question  of  the  payment  of  the  alleged  consideration  of 
$3,000,  the  answer  of  Isaac  Trout  sets  out  that,  at  the  time  of  his  sale  of  his 
real  estate  to  his  son,  he  owed  his  said  son  a  considerable  sum  of  money,  and 
he  files  with  his  answer  a  statement  thereof,  which  is  as  follows: 

Amount  of  taxes  paid  by  J.  S.  Trout  for  I.  Trout  from  1868  to 

1872 $    126  81 

Amount  paid  for  hire  of  hands,      -  -  -  -  345  00 

Amount  paid  by  him  to  J.  P.  Nelson,  -  -  -  60  00 

Amount  paid  on  store  account  for  clothing  for  Mr.  and  Mrs. 
Isaac  Trout,  and  money  drawn  from  the  Herald  office,  from 
1866  to  1871,  -  *  -  -  -  -         425  00 

April,  1871.  Amount  paid  Williams  &  Bro.,  on  judgment  of 
Mary  Mclnturff,         ------         222  17 

April  29.    Amount  paid  on  claim  of  Glower  &  H.,           -  20  83 

"       "     Amount  paid  for  supplies,  pork,  beef,  flour,  etc.,  for 
1871-2, 450  00 

July  3,  1874.    Amount  paid  on  Copperfield  grant,  -  46  38 

"    «*      "         Amount  paid  Walton  &  Walton  on  judgment  of 
George  Hahn,  ----.-  190  00 

July  13,  1874.    Amount  paid  on  same,     -  .  .  58  17 

Amount  paid  Hottel  &  Painter  on  old  mill-account,  -         100  00 


S2,044  36 
It  will  be  observed  that  of  this  sum  of  82,044.36,  no  itemized  accounts  are 
filed,  and  no  memorandum  of  any  settlement,  and  no  credits  are  allowed  for 
board  of  grantee  and  his  apprentices.  In  his  deposition,  which  was  taken  No- 
vember SO,  1874,  James  S.  Trout,  in  answer  to  questions  on  cross-exami- 
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nationr deposes:  **<iuestion  38.  How  much  did  your  father  owe  you  at  the 
time  of  signing  thQ  deed?  Give  the  amounts  and  items  and  dates,  and  pro- 
duce all  the  evidences  of  such  indebtedness  as  you  may  have  in  your  posses- 
sion or  under  your  control.  Answer,  Money  advanced  for  taxes,  $126.ol;  the 
tax  bills  are  herewith  produced.  No.  1  to  No.  9  [they  are  not  in  the  record] 
represent  the  amount  paid  before  signing  the  deed,  and  the  $126.81  the  whole 
amount  paid  for  taxes  before  and  since;  amount  paid  for  hire  of  hands  from 
1866,  $345,  but  a  small  part  of  this  paid  since;  this  is  by  account  kept  both  by 
father  and  myself.  Amount  of  note  paid  J.  P.  Nelson,  I  don't  think  I  have  this 
note;  amount  of  money  drawn  from  Herald  ofBce,  and  clothing  settled  for  at 
stores,  for  Mr.  and  Mrs.  Isaac  Trout,  from  1866  to  1871,  $425.  These  ac- 
counts are  at  Campbell,  Danner  &  Ott*s,  J.  W.  Banner's,  Banner  &  Bros', 
S.  A.  Banner's,  Heller  &  Bros',  Heller  &  Coff man's,  Fravel  &  Lacey's,  and 
€.  Cobb  &  McGinn's,  E.  L.  Cobb's,  and  B.  Smith's,  and  moneys  are  evidenced 
by  Herald  office.  Amount  paid  Williams  &  Bro.,  on  Mclnturff  judgment, 
S222.17,  April,  1871;  see  the  judgment  marked  satisfied.  Amount  paid 
Clower  &  Hockman,  $20.83,  April  29,  1871,  evidenced  by  books  of  Williams 
Bros.  Q.  39.  Have  you  no  vouchers  for  the  payment  of  moneys  from  the 
Herald  office,  and  for  accounts  of  merchants,  showing  the  payment  of  the  same 
to,  or  on  accou  nt  of,  Isaac  Trout  ?  A .  These  merchants '  accoun  ts  were  charged 
to  me  in  ray  general  account,  and  moneys  furnished  from  the  Herald  office, 
both  by  myself  and  my  different  partners,  without  vouchers,  further  than 
charging  to  me  on  the  Herald  books.  Q.  40.  Bo  the  entries,  either  upon  the 
mercantile  books,  or  the  Herald  books,  show  other  than  charges  against  you? 
A,  I  think  they  sometimes  specify  for  whom.  Q,  41.  Can  you  tell  the  num- 
ber of  times  they  specify  for  whom,  and  the  amounts,  if  any  are  so  specified, 
in  either  of  the  said  two  kinds  of  accounts?  A.  I  cimnot  tell  how  many,  for 
it  was  generally  understood  that  I  supplied  everything,  both  money  and  nec- 
essaries generally,  for  the  family, — ^for  my  father;  and  the  general  running 
account  was  kept  against  me  individually.  Q.  42.  Will  you  produce  your 
book  in  which  you  kept  your  entries  of  account  between  yourself  and  father, 
for  examination?  A.  The  only  accounts  kept  between  us,  as  in  regular  form, 
was  the  one  kept  by  my  father  for  moneys  for  hire  of  his  hands,  and  the  com- 
mencement of  the  account  for  supplies,  which  was  found  too  inconvenient  to 
keep  by  him,  and  discontinued.  The  statement  of  account  between  us  was 
taken  from  the  Herald  books,  and  merchants'  accounts  rendered  from  time  to 
time,  and  the  receipts  for  moneys  paid  on  judgments.  Q,  43.  When  was  the 
statement  of  account,  to  which  you  referred  in  your  examination  in  chief,  made 
up,  and  from  what  sources  ?  A.  It  was  made  up  a  short  time  before  the  purchase 
of  the  land;  I  don't  know  bow  long,  that  part  of  it  paid  before  1872.  I  made 
up  my  statement  of  that  portion  of  the  account  due  me,  prior  to  the  purchase, 
from  a  settlement  between  my  father  and  myself,  some  time  prior  to  my  pur- 
chase; and  that  portion  of  the  account  due  after  the  purchase,  from  the  receipts 
and  judgments,  and  a  statement  of  account  kept  from  the  time  of  the  pur- 
chase." And  in  answer  to  question  45  he  said:  "1  had  other  dealings  with  my 
father;  I  was  boarding  with  him  and  had  one  apprentice  boy,  generally,  with 
me,  and  furnished  most  of  the  supplies  for  a  short  time*  and  all  since  1866, "  etc. 
*^  Question  48.  You  have  spoken  of  a  settlement  having  been  made  between 
jourself  and  your  father  some  time  prior  to  the  sale  of  the  land  to  you ;  what 
items  entered  into  that  settlement,  and  what  was  the  result  of  it?  Ansuoer. 
The  items  specified  in  answer  38.  The  result  was  a  b^ilance  due  me  on  two 
first  payments;  that  is,  of  $500,  cash  in  hand;  and  $500  on  demand,  I  think. 
Acoording  to  my  recollection  it  amounted  to  $1,100  and  something, — I  for- 
get the  amount.  Q,  49.  Then  you  paid  no  money  down  at  the  execution  of 
the  deed?  A,  The  money  was  paid  down  before.  Q,  50.  How  long  before 
the  date  of  the  deed  did  the  settlement  take  place?  A.  But  a  short  time;  I 
dlsremember  exactly. '* 
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Notwithstanding  the  facts  thus  brought  out  on  his  cross-examination,  this 
grantee*  (witness,)  in  his  answer  to  the  blU,  which  was  sworn  to  twenty- 
fourth  February,  1874,  states  that  "the  cash  payment  of  $500  was  bona 
flde,  and  he  has  paid  off  the  first  bond  of  $500,  payable  on  demand,  in  full; 
and  on  a  fair  settlement  and  adjustment  of  accounts  between  himself  and 
the  said  Isaac  Trout  there  will,  he  believes,  be  a  large  balance  in  this  defend- 
ant's favor  to  be  credited  on  the  bonds  not  yet  due,  and  that,  at  the  time  of 
the  purchase  of  said  real  estate  by  this  defendant,  it  was  understood  and 
agreed  between  him  and  said  Isaac  Trout,  he  should  have  such  credit."  Yet* 
in  his  deposition  Isaac  Trout,  on  cross-examination,  deposes:  *' Question  87. 
How  many  bonds  were  executed?  Answer.  Six.  Q.  88.  A  bond  was  then 
executed  for  the  down  payment?  A.  Yes;  we  had  made  no  settlement.  Q. 
91.  How  long  did  you  hold  the  six  bonds  before  you  and  James  had  a  set- 
tlement?   A.  I  think  a  month  or  so;  that  is,  the  two  first  bonds." 

Now,  observe,  the  statement  of  account  which  makes  James  S.  Trout,  the 
grantee,  the  creditor  of  Isaac  Trout,  the  grantor,  in  the  sum  of  $2,044.36,  was 
sworn  to  by  Isaac  Trout  before  J.  H.  Graybill,  J.  P.,  on  the  first  of  December, 
1874,  and,  as  stated  and  sworn  to,  was  filed  with  and  as  part  of  the  answer 
of  said  Isaac  Trout,  as  above  stated.  That  account,  as  we  have  shown,  is  not 
itemized.  Does  James  S.  Trout,  in  his  aforesaid  answer  to  question  38,  or  in 
any  other  way,  explain  it  with  the  least  degree  of  satisfaction?  Taking  it 
that  the  items  are  stated  in  the  order  in  which  the  transactions  occurred,  it 
clearly  appears  therefrom  that  only  a  comparatively  small  portion  of  it  is  sub- 
sequent to  the  date  of  the  deed.  Or,  to  state  it  differently,  the  first  item,  any 
part  of  which  can,  from  the  account  as  stated,  be  claimed  to  be  after  the  date 
of  the  deed,  which  is  February  5,  1872,  is  the  sum  in  gross  of  $450,  for  sup- 
plies in  "  1871-72. "  How  much  of  this  charge  was  for  supplies  furnished  after 
February  5,  1872,  the  date  of  the  deed,  is  In  no  way  explained  by  anything  in 
the  record.  But  concede,  for  the  sake  of  the  argument,  that  half  of  it,  or 
$225,  was  subsequently  furnished,  and  add  to  that  sum  the  remaining  four 
charges  in  the  account,  to- wit:  $^.33,  $190,  $58.17,  and  $100;  which,  with 
the  $225,  would  make  $619.50;  which,  subtracted  from  $2,044. 36,  would  leave 
due  James  S.  Trout,  at  the  date  of  his  alleged  purchase,  the  sum  of  $1,424.81. 
Why,  then,  did  James  S.  Trout,  according  to  his  statement,  make  a  cash  pay- 
ment of  $500,  and  execute  five  bonds,  for  $500  each,  for  the  deferred  pay- 
ments, when,  if  his  statement  be  true,  he  only  owed  his  father,  of  the  pur- 
chase price  of  $3,000,  the  sum  of  $1,575.19;  or,  taking  the  statement  of  Isaac 
Trout  as  true,  why  were  "six  bonds,"  covering  the  whole  alleged  purchase 
price,  executed?  Again,  at  the  trial  of  an  action  between  James  S.  Trout 
and  J.  S.  Irwin,  which  involved  the  question  of  the  ownership  of  this  land, 
or  of  some  timber  cut  therefrom.  Judge  Bird  was  one  of  the  witnesses.  Judge 
Bird  was  also  examined  as  a  witness  in  this  case,  and  deposed  that  at  one  of 
the  trials,  "James  S.  Trout  testified  that  he  had  paid  the  whole  cash  payment, 
$500,  in  money;  that  he  counted  it  out  to  his  father,  and  had  executed  his 
bonds  for  the  deferred  installments;"  and  that  at  the  same  trial  Isaac  Trout 
testified  that  "his  son,  James,  had  paid  him  only  about  $300  in  money,  and 
that  the  balance  of  the  $500  he  had  paid  in  provisions  furnished  the  family." 
Dr.  Irwin  testified  in  this  case  that  "James  S.  Trout  said  that  he  had  made 
a  down  payment  of  $500,  in  cash,  and  executed  bonds  for  the  deferred  install- 
ments," and  that  "Isaac  Trout  said  in  his  evidence  that  James  had  paid  him 
only  $300,  or  $325,  in  money  or  cash,  and  had  been  supplying  the  family  with 
provisions. "  It  is  impossible  to  reconcile  these  variant  and  wholly  inconsist- 
ent statements  with  each  other,  or  to  make  any  honest  deduction  therefrom, 
— the  base-rock  upon  which  to  erect  a  superstructure  clothed  with  the  charac- 
teristics of  common  honesty  and  fair  dealing.  The  record  discloses  many  other 
and  important  instances  of  inconsistencies,  and  of  contradictions  between  the 
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sworn  statements  of  the  grantor  and  grantee,  eqaally  repulsive  to  all  our  ideas 
of  good  f^th  and  fair  dealing. 

The  record  also  contains  evidence  that  money  obtained  by  James  S.  Trout 
from  the  sale  of  timber  and  crops  from  this  land,  before  his  purchase,  was 
nsed  to  effect  the  alleged  payments  claimed  by  James  S.  Trout  to  have  been 
made  by  him  for  his  purchase.  But  the  record  contains  no  evidence  of  item- 
ized accounts,  books  of  accounts,  or  receipts  for  money  paid  by  James  S.  for 
Isaac  Trent.  Nor  is  there  any  attempt  to  separate  aiid  distinguish  those 
items  which,  by  James  S.  Trout's  statement  in  his  aforesaid  answer  to  ques- 
tion 88,  were  made  b^are,  from  those  which  were  made  c^fter,  his  alleged 
purchase.  By  that  account,  as  set  forth  in  that  statement,  and  attempted  to 
be  proved,  as  we  have  seen,  the  grantee  iclaims  not  only  to  have  paid  the 
down  payment  of  $500,  which  in  the  deed  is  recited  as  having  been  *'paid 
cash  in  hand, "  and  the  8500,  which  is  recited  therein  as  being  evidenced  by 
bond  payable  on  demand,  but  also  to  have  arranged  the  payment  of  two  of 
the  bonds  of  8500  each,  payable  in  four  and  six  years,  respectively,  after  the 
date  of  the  deed,  or  two-thirds  of  the  purchase  money.  This  much  he  could 
not  have  owed  according  to  the  aforesaid  facts  drawn  out  on  his  cross-exami- 
nation. But,  for  the  sake  of  the  argument,  grant  it;  what,  then,  became  of 
the  two  remaining  bonds  due,  with  interest,  in  eight  and  nine  years,  respect- 
ive^, after  their  date?  Are  they  left  for  the  complainants  whose  debts  have 
been  standing  so  long  unpaid?  Not  so.  On  the  contrary,  Isaac  Trout  claims 
that  by  indorsement  made  on  said  two  bonds,  on  the  fourteenth  of  February, 
1872,  he  assigned  them  both;  one  to  Henry  Trout,  his  brother,  and  the  other 
to  William  D.  Trout,  his  nephew,  in  part  payment  of  debts  he  owed  them; 
though  as  late  as  twenty-first  April,  1875,  when  his  deposition  was  taken, 
he  still  retained  these  two  bonds;  and,  for  aught  appearing  in  the  record,  he 
yet  retains  them ;  and  Henry  and  William  Trout  are  ignorant  of  the  alleged 
assignment.  Again,  there  is  no  evidence  to  show  that  the  grantee  possessed 
the  means  to  create  the  debt  claimed  to  be  due  him  from  his  father,  the 
grantor.  He  sold  his  share  of  the  newspaper  in  April,  1871.  He  was  then 
in  debt  and  needed  money,  and  endeavored  to  sell  the  bonds  given  him  for 
his  said  interest  at  a  discount.  But  none  of  this  money  is  traced  to  the  al- 
leged land  purchase  in  question.  He  had  previously  bought  all  his  father's 
personal  property,  valued  at  8150,  which  personal  effects  remained  in  un- 
changed possession.  The  grantee  with  one,  and  sometimes  more,  of  his  ap- 
prentices boarded  from  1866  to  1872  with  the  grantor.  This  board,  in  the 
nature  of  things,  must  have  been  quite  equal  to  the  alleged  indebtedness  from 
grantor  to  grantee;  yet,  while  charges  for  that  period,  for  money  advanced 
for  the  payment  of  the  grantor's  taxes  and  debts,  and  for  supplies  generally, 
are  clumped  together,  without  itemization,  against  the  grantor,  there  is  no 
recasting  as  to  the  grantor's  board  account  against  the  grantee.  In  the  fam- 
ily of  the  grantor,  during  this  period,  lived  the  widowed  sister  of  the  grantee; 
but  neither  she,  nor  any  of  his  apprentices,  nor  the  store-keepers  from  whom 
he  professed  to  have  purchased  the  supplies  for  the  grantor,  nor  the  lawyers 
to  whom  he  claimed  to  have  paid  money  for  him,  were  examined  as  witnesses; 
but,  without  proper  vouchers,  receipts,  itemized  accounts,  and  books  of  entry, 
the  grantee  undertakes,  with  such  help  as  he  could  obtain  from  his  aged  fa- 
ther, the  grantor,  whose  vague  recollection  is  apparent  from  the  inconsist- 
encies in  his  statements,  to  establish  the  fact  that  he,  in  good  faith,  paid,  and 
was  entitled  to  credit  for  the  $2,044.36,  as  set  forth  in  the  statement  filed 
with  the  answer  of  his  co-defendant,  the  grantor,  Isaac  Trout,  which  statement 
was  not  sworn  to  until  December  1,  1874. 

Not  until  the  tenth  of  April,  1885,  did  this  cause  come  on  for  final  hearing. 
Then,  both  plaintiffs  and  defendants,  by  their  counsel,  having  in  open  court 
waived  an  issue,  and  the  issue  being  thus  dispensed  with,  the  circuit  court 
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decreed  that  the  complainants'  bill  be  dismissed,  with  costs  to  the  d^eoidants. 
From  that  decree  the  complainants  obtained  an  appeal  and  suipersedeaa. 

After  careful  consideration  of  the  facts  established  by  the  proof  contained 
in  the  record,  we  are  unable  to  come  to  any  conclusion  other  than  that  the 
deed  whereby  Isasc  Trout  conveyed  his  real  estate  to  his  son,  James  S.  Trout, 
for  the  pretended  consideration  of  93,000,  was  made  with  the  intent  to  hinder, 
delay,  and  defraud  the  appellants  and  other  creditors  of  Isaac  Trout.  We 
have  arrived  at  this  conclusion  only  after  a  painstaking  investigation,  keeping 
in  view  that  the  presumption  is  always  in  favor  of  innocence,  and  that  the 
courts  should  be  far  from  leaning  to  the  conclusion  of  fraud;  and  keeping  also 
in  view  the  principle  that  fraud  must  be  distinctly  alleged,  and  clearly  proved 
as  alleged.  The  facts  constituting  the  fraud  must  be  clearly  and  conclusively 
proved.  And  the  burden  of  proof  is  on  him  who  alleges  the  fraud.  It  is  not, 
however,  necessary,  in  order  to  establish  fraud,  that  direct,  affirmative,  or 
positive  proof  of  fraud  shall  be  produced.  Concerning  the  actions  of  men,  and 
especially  when  prompted  by  the  secret,  unexpressed,  hidden  motives  of  the 
actors,  demonstrative  certainty  is  not  attainable,  nor  is  it  required.  As  is  the 
case  with  respect  to  knowledge  on  other  matters,  fraud  may  be  inferred  from 
facts  that  are  established.  It  is  enough  if  facts  be  established  from  which  it 
would  be  impossible  for  the  mind  fairly  and  reasonably  to  conclude  anything 
other  than  that  there  must  have  been  fraud  in  the  transaction.  ''A  deduction 
of  fraud,"  says  Chancellor  Kent,  (2  Kent,  Comm.  484,)  "may  be  made,  not 
only  from  deceptive  assertions  and  false  representations,  which  may  be  trivial 
in  themselves,  but  may  in  a  given  case  be  often  decisive  of  a  fraudulent  de- 
sign." While  the  proof  of  fraud  rests  on  the  alleger,  yet  the  burden  may  be 
shifted  from  the  party  impeaching  the  transaction  to  the  party  upholding  it; 
as,  where  the  evidence  shows  a  prima  facie  case  of  fraud,  the  burden  of 
showing  that  the  transaction  was  fair  lies  upon  him  who  seeks  to  uphold  it. 
And  if,  from  the  relations  of  the  parties,  and  the  surrounding  circumstances, 
a  doubt  is  thrown  around  the  payment  in  good  faith  of  the  consideration  for 
the  conveyance  of  property,  the  grantee  must  prove  the  payment  of  the  con- 
sideration, or  the  existence  and  bona  fides  of  the  debts,  if  the  conveyance  Wiis 
made  to  pay  debts  due  to  the  grantee.  But  to  vitiate  a  conveyance  on  the 
ground  that  it  was  made  with  intent  to  defraud  the  grantor's  creditors,  the 
grantee  must  have  had  notice  of  the  grantor's  intent.  Garland  v.  Rives^  4 
Band.  (Ya. )  282.  These  principles  are  quite  familiar  and  well-settled,  and  need 
no  labored  citation  of  authorities.  See  Kerr,  Fraud  &  M.  196  et  seq.;  Bump, 
Fraud.  Conv.  36;  Johnson  v.  Wagner,  76  Va.  589;  Knight  v.  Copito,  23  W. 
Va.  639;  Martin  v.  Rexroad,  16  W.  Va.  612;  Herring  v.  Wickham,  29  Grat. 
632. 

Certain  circumstances  are  often  referred  to  as  indicia  of  fraud,  because 
they  are  usually  found  in  cases  where  fraud  exists;  even  a  single  one  of  them 
may  be  sufficient  to  stamp  the  transaction  as  fraudulent.  When  several  are 
found  in  the  same  transaction,  strong  and  clear  evidence  will  be  required  by 
the  upholder  of  the  transaction  to  repel  the  conclusion  of  fraudulent  intent. 
In  the  case  here,  as  has  been  shown  in  summing  up  the  facts  established  by  the 
evidence,  quite  a  number  of  the  usual  badges  of  fraud  are  found  grouped  to- 
gether and  left  unexplained.  These  are,  gross  inadequacy  of  price;  no  secur- 
ity taken  for  the  purchase  money;  unusual  length  of  credit  for  the  deferred 
installments;  bonds  taken  payable  at  long  periods,  when  the  pretense  is  that 
the  deferred  installments  evidenced  by  them  had  already  been  satisfied  in  the 
main  by  antecedent  debts  due  by  the  obligee  to  the  obligor;  the  conveyance 
made  in  payment  of  alleged  indebtedness  of  father  to  son  residing  together  as 
members  of  one  family;  the  indebtedness  and  insolvency  of  the  grantor,  and 
well  known  to  the  grantee;  the  threats  and  pendency  of  suits;  the  secrecy 
and  concealment  of  the  transaction;  keeping  the  deed  unacknowledged  and 
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unrecorded  for  over  a  year;  grantor  remaining  in  possession  as  before  the  con- 
veyance, and  cautioning  the  kinsman  justice,  who  took  the  acknowledgment, 
to  keep  the  matter  private,  and  the  relations  between  grantor  and  grantee. 
Surely,  these  facts  make  so  strong  a  prima  facie  case  of  fraud  as  to  put  on 
the  grantee,  not  only  in  behalf  of  common  fairness,  but  in  self- vindication, 
the  burden  of  repelling  the  conclusion  to  which  they  irresistibly  lead, — that 
of  fraudulent  design  by  the  grantor,  fully  known  to,  and  participated  in  by, 
the  grantee.  Such,  we  say,  is  the  irresistible  inference  from  the  facts  es- 
tablished; and  to  repel  such  inference  there  was  need  of  the  most  indisputa- 
ble proof  of  the  good  faith  of  the  transaction,  and  of  the  bona  fide  existence 
of  the  debts  in  satisfaction  of  which  the  conveyance  was,  for  over  two-thirds 
of  the  alleged  consideration,  claimed  to  have  been  executed.  Such  rebutting 
evidence,  however,  the  parties  seeking  to  uphold  the  deed  utterly  failed  to 
produce.  The  absence  of  itemized  accounts,  vouchers,  etc.,  the  inconsisten- 
cies and  contradictions  in  the  testimony  of  the  grantor  and  the  gi-antee,  the 
want  of  means  in  the  grantee  to  create  the  alleged  indebtedness  of  the  grantor 
to  him,  and  the  failure  to  examine  as  witnesses  other  persons  who  had  ample 
opportunities  of  knowing  the  fact^s,  and  by  whom  the  transaction  might  in 
all  probability  have  been  upheld,  if  fair, — all  these  things,  however  trivial, 
taken  separately,  yet,  taken  together,  they  constitute  a  chain  of  circumstances 
powerfully  increasing  the  impression  of  fraud,  which  the  contemplation  of  the 
indicia  aforesaid  has  already  stamped  on  the  mind ;  and  that  impression  be- 
comes so  strong  as  to  lead  necessarily  to  the  conclusion  of  the  presence  of 
fraud  in  the  transaction.  Finally,  it  would  really  seem,  to  the  careful  and 
Impartial  investigator  of  the  mass  of  testimony  presented  by  the  record,  that 
very  seldom  has  there  been  brought  into  a  court  for  consideration  a  case  where 
fraudulent  intent  in  the  execution  of  a  conveyance  of  property  has  been  more 
clearly  established,  wholly  by  circumstantial  evidence.  Therefore,  we  are  of 
opinion  Jihat  the  circuit  court  of  Shenandoah  erred  in  decreeing  that  the  com- 
plainant's bill  be  dismissed,  with  costs  to  the  defendants,  and  that  the  said 
decree  should  be  reversed  and  annulled,  and  such  decree  entered  here,  declar- 
ing said  conveyance  from  Isaac  Trout  to  James  S.  Trout  fraudulent  and  void  as 
to  the  appellants  and  others  creditors  of  said  Isaac  Trout,  as  the  said  circuit 
court  should  have  entered. 

Paxtntleroy,  J.  I  dissent  from  the  opinion  of  a  majority  of  the  court 
in  this  case:  not  only  as  to  the  conclusion  announced,  but  as  to  the  facts  dis- 
closed by  the  record.  The  bill  was  filed  in  1873,  by  John  T.  Hickman  and 
George  A.  Hupp,  for  the  purpose  and  object  to  have  set  aside,  as  fraudulent, 
voluntary,  and  void,  a  certain  deed  conveying  all  the  real  estate  of  Isaac 
Trout  to  James  S.  Trout,  and  to  rescind  and  set  aside  the  sale  of  the  personalty 
of  said  Isaac  Trout  to  the  said  James  S.  Trout,  and  to  subject  the  said  estate, 
real  and  personal,  to  the  satisfaction  of  the  judgments  and  executions  of  the 
said  John  T.  Hickman  and  George  A.  Hupp  against  the  said  Isaac  Trout. 
The  bill  charges  fraud  in  the  transaction,  and  guilty  knowledge,  on  the  part 
of  the  grantee  in  the  deed,  James  S.  Trout,  of  the  intention  of  the  grantor, 
Isaac  Trout,  to  hinder,  delay,  and  defraud  his  creditors,  generally,  and  the 
complainants  particularly ;  and  prays  for  a  discovery  from  both  of  the  said 
defendants,  and  for  a  jury  to  try  the  issue.  The  answers  of  Isaac  Trout, 
grantor,  and  James  S.  Trout,  grantee,  are  filed,  as  of  Kovember,  1874,  and 
March,  1874,  and  they  deny  all  fraud,  guilty  knowledge,  or  intention  of  fraud, 
and  they  make  full  disclosure  responsive  to  the  bill,  and  assert  the  bona  fides 
at  the  sale  and  the  execution,  and  full  and  valuable  consideration  in  the  deed. 
Depositions  are  taken,  p7'o  and  con,  and  filed  in  the  case;  but  no  step  is  fur- 
ther taken  in  the  cause  after  1875,  until  in  September,  1884,  when  the  death 
of  the  complainant,  John  T.  Hickman,  is  suggested,  and  the  cause  is  revived 
in  the  name  of  his  personal  representatives,  and  continued  until  April  term. 


Digiti 


zed  by  Google 


188  SOUTHEASTERN  REPORTER.  [Va. 

1885,  when,  upon  the  submission  of  the  cause  to  the  court,  both  parties  waiv- 
ing a  jury,  the  decree  was  entered  dismissing  the  bill. 

The  facts  of  the  case,  as  disclosed  by  the  record,  are:  That  Isaac  Trout,  an 
aged  and  feeble  man,  of  78  years,  and  in  ill-health,  living  in  the  town  of 
Woodstock,  Virginia,  incapacitated  for  business,  and  unable  to  obtain  a  liv- 
ing for  himself  and  family,  consisting  of  himself,  his  wife,  and  a  widowed 
daughter  with  several  children,  executed  a  deed,  dated  February  5,  1872,  ac- 
knowledged March  7,  1873,  and  admitted  to  record  March  28,  1873,  by  which 
he  sold  and  conveyed  to  his  son,  James  S.  Trout,  his  real  property,  consisting 
of  a  small  lot,  with  a  dilapitated  house  upon  it,  in  the  village  of  Woodstock, 
a  five-acre  out-lot,  and  a  tract  of  63J  acres  of  land  near  to  or  adjoining  the 
town,  for  the  consideration  of  $3,000;  payable,  $500  cash,  and  the  residue  in 
installments  of  $500  each,  evidenced  by  the  bonds  of  said  James  S.  Trout  to 
the  said  Isaac  Trout,  for  $500,  on  demand,  with  interest  from  date;  $500,  pay- 
able four  years  after  date;  $500,  payable  six  years  after  date;  $500,  payable 
eight  years  after  date;  and  $500  payable  nine  years  afterdate, — each  with  in- 
terest from  date,  February  5,  1872.  The  said  Isaac  Trout  had,  previously 
and  by  another  transaction,  sold  his  personalty  consisting  of  a  small  and  in- 
different lot  of  old  household  articles,  which  mostly,  were  within  tlie  poor 
debtor's  exemption,  for  the  price  of  $150,  paid  by  James  S.  Trout.  The  afore- 
said deed  and  sale  of  personalty,  the  bill  charges  to  have  been  designed  and 
executed  with  intent  to  hinder,  delay,  and  defraud  the  creditors  of  the  said 
Isaac  Trout,  and  especially  the  complainant  Hickman,  in  the  collection  of 
their  just  debts;  and  the  petition  for  appeal  assigns  that  the  circuit  court  erred 
in  not  so  decreeing,  and  in  dismissing  complainant's  bill. 

The  bill  charges  fraud,  and  collusion  of  fraud,  and  gross  inadequacy  of 
consideration  in  the  deed.  The  answers  are  responsive  to  the  bill,  and  all 
fraud,  or  guilty  knowledge  of  fraudulent  intent,  and  inadequacy  of  consider- 
ation, are  denied,  in  general  and  in  detail;  and,  the  deed  and  transaction 
being  legitimate  upon  their  face,  the  question,  for  this  court,  is  whether, 
upon  all  the  evidence  in  the  record,  and  fair  deductions  therefrom,  the  charges 
in  the  bill  are  sustained  by  evidence  sufficient  to  overcome  the  presumption 
of  law  in  favor  of  honesty  and  legitimacy.  In  the  case  of  Williams  v.  Lord. 
75  Ya.  400,  Burks,  J.,  delivering  the  unanimous  opinion  of  this  court,  says: 
"According  to  numerous  decisions  of  this  court,  there  is  nothing  on  the  face 
of  this  deed  that  warrants  the  inference  of  fraud.  There  is  no  doubt  that 
the  provisions  of  a  mortgage  or  deed  of  trust  may  be  of  such  a  character  as 
of  themselves,  to  furnish  conclusive  evidence  of  fraudulent  intent;  but  the 
presumption  of  law  is  in  favor  of  honesty;  and  the  court  cannot  presume 
fraud,  unless  the  terms  of  the  instrument  preclude  any  other  inference." 
Citing  Dance  v.  Seaman,  11  Grat.  778;  Brockenhrough  v.  Brockenbrough, 
31  Grat.  580-591.  Mere  suspicion  of  fraud  is  not  sufficient;  the  circum- 
stances of  the  case  may  consist  with  honesty  of  Intention,  (Bump,  Fraud. 
Conv.  552,  584-586,  2d  Ed. ;)  and  the  case  is  one  for  the  court  to  say  whether, 
upon  all  the  evidence,  and  the  peculiar  circumstances  and  situation  of  the 
grantor  and  the  grantee,  any  presumption  of  fraud  is  raised;  and,  if  any, 
whether  it  be  overcome  by  weight  in  counter-presumptions  of  fairness.  The 
grantee,  James  S.  Trout,  who  was  a  widower  without  children,  or  child,  was 
a  printer,  and  owner  of  a  newspaper  interest  in  Woodstock;  and,  as  such» 
was  engaged  in  active  and  profitable  business.  He  lived  and  boarded  with 
his  father  from  1866  to  1872;  and,  (from  the  necessity  of  the  case  arising 
from  his  father^s  age,  decrepitude,  and  utter  inability  to  derive  a  living  from 
his  land,  which  was  worn,  wasted,  and  without  fencing,  or  improvement*,) 
furnished  the  supplies  for  the  family,  in  kind,  and  in  money,  and  in  payment 
of  wages  to  servants  and  other  employes,  just  as  they  were  needed,  from 
day  to  day, — in  many  Instances  the  father  and  other  members  of  the  family 
resorting  to  the  stores  in  Woodstock  for  needed  articles,  which  were  furnished 
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to  tbem  npon  the  credit  and  account  of  James  S.  Trout,  who,  in  addition  to 
all  this,  paid,  from  time  to  time,  at  the  request  of  Isaac  Trout,  sundry  debts 
to  creditors,  upon  judgments  and  claims  in  lawyer's  hands  for  collection 
against  Isaac  Trout,  and  also  taxes  upon  the  land.  It  was  expressly  agreed 
that  aU  this  was  not  a  gratuity,  but  to  be  paid  for  by  Isaac  Trout  whenever 
he  could  succeed  in  selling  his  land.  This  course  of  things  went  on  for  years, 
— ^Isaac  Trout  endeavoring  to  sell  his  land  and  pay  his  debts;  first,  at  the 
high  rates  prevailing  in  1866  and  subsequent  yetirs.  and  failing  to  do  so  even 
to  the  complainant,  Hickman,  his  creditor,  who  refused  to  buy  the  land,  say- 
ing that  he  would  not  give  $35  per  acre  for  it,  as  he  had  better  land,  better 
situated,  and  with  improvements  on  it,  a  new  barn,  etc.,  which  he  had  offered 
to  sell  for  S35  per  acre,  and  could  not  obtain  it.  In  1871,  Isaac  Trout's  con- 
dition was  such,  from  the  failure  of  his  crops  for  several  years,  and  inability 
to  find  tenants  for  his  land,  without  buildings  or  fencing  and  near  a  town, 
and  wasted  and  worn  and  grown  up  in  pine  bushes,  that  he  agreed  with  his 
son,  James  S.  Trout,  to  sell  his  land  to  him  for  the  consideration  of  $3,000, 
which,  though  less  than  he  had  been  asking  in  former  years,  when  lands 
were  greatly  higher  and  more  in  demand,  was  considered  a  fair  and  full  price 
for  the  property,  in  the  condition  in  which  it  was,  and  had  been  for  so  many 
years,  and  subject  to  the  contingent  right  of  dower  of  Isaac  Trout's  wife, 
who  was  much  younger  than  he,  and  robust  in  health,  and  who  refused  to 
unite  in  the  sale  or  to  relinquish  her  dower. 

From  the  nature  of  things,  it  was  impossible  for  Isaac  Trout  and  bis  son, 
James  S.  Trout,  to  ascertain,  at  the^  time  of  the  sale,  except  approximately, 
the  amount  due  to  James  for  all  his  advancements  made  for  the  support  of 
the  family  in  all  these  years;  but,  making  a  rough  and  partial  estimate,  they 
were  fully  satisfied  that  the  lowest  sum  which  would  be  found  due  to  James 
S.  Trout,  upon  full  and  accurate  settlement  of  accounts  between  him  and  his 
father,  would  be  enough  to  pay  so  large  a  part  of  the  purchase  price  agreed 
as  to  make  it  unnecessary  to  require  security  from  him,  eitlier  personal  or  a 
lien  retained  upon  the  land;  but  his  bonds  were  taken  for  the  entire  purchase 
money,  until,  about  a  month  afterwards,  a  partial  settlement  was  had,  and  an 
amount  due  James  S.  Trout  was  found  to  warrant  the  surrender  to  him  of 
his  first  two  purchase-money  bonds,  of  $500  each,  which  were  given  up  to 
him.  A  few  months  afterwards,  another  and  fuller  account  was  settled  be- 
tween Isaac  Trout  and  James,  embracing  matters  due  at  the  time  of  sale, 
and  advancements  made,  from  time  to  time,  since,  which  showed  that  there 
was  due  to  him,  in  both  settlements,  altogether,  $2,044.31,  from  Isaac  Trout, 
whereupon  two  more  of  his  said  purchase-money  bonds,  for  $500  each,  were 
given  up  to  him,  making,  in  these  two  settlements,  $2,000  paid  on  the  pur- 
chase money, — all  of  which,  save  $294,  was  due  at  the  time  of  sale.  The  two 
remaining  bonds  of  James  S.  Troul,  for  $500  each,  were  assigned,  one,  to 
Henry  Trout,  for  money  borrowed  from  him  by  Isaac  Trout  to  pay  to  his 
creditors,  some  of  which  was  paid  to  the  complainant,  JohnT.  Hiclanan;  and 
the  other,  to  his  nephew,  William  D.  Trout,  and  Henry  Trout,  for  money  ad- 
vanced. These  bonds,  when  they  became  due,  have  not  been  paid  because  of 
the  pendency  of  this  suit  to  set  the  sale  aside;  but  James  S.  Trout  in  his  an- 
swer states,  and  the  record  shows,  his  ability  to  pay  them. 

Among  the  badges  of  fraud  alleged,  and  chief  among  them,  is  inadequacy 
of  consideration.  It  is  well  settled  that,  to  avail  to  set  aside  a  deed,  this 
badge,  when  standing  alone,  must  be  so  gross  as  to  be  inconsistent  with  any 
other  than  a  fraudulent  intent  in  the  bargainor;  and  that,  when  coupled  with 
other  badges,  it  must  still  be  such  as,  upon  all  the  facts  and  circumstances 
developed  in  the  evidence,  to  forbid  the  belief  that  the  vendor  ever  agreed  to 
sell  for  such  a  price,  in  a  bona  fide  sale,  or  except  as  a  part  of  a  sham  sale  in 
fraud  of  his  creditors.  Even  some  inadequacy  of  price,  in  the  absence  of  fraud- 
ulent intent,  is  not  a  sufficient  ground  to  set  aside  a  deed.    Tebhs  v.  Lee,  76 
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Ya.  744.  Inatlequacy  may  be  indicative  of  fraud,  but  may  be  rebutted,  and 
must  be  gross  and  palpable.  SutTierUn  v.  Marcht  75  Ya.  229.  In  this  last- 
mentioned  case,  an  insolvent  grantor  conveyed  all  his  property,  and  yet  the 
deed  was  sustained. 

The  inquiry  in  the  case  in  hand  is,  was  the  price  agreed,  83,000,  for  the  land 
subject  to  dower,  grossly  and  palpably  inadequate,  or  was  it  inadequate  at  all? 
The  evidence  shows,  beyond  a  question,  that  James  S.  Trout^s  claim  against 
his  father  was  hona  fide,  and  most  meritorious  withal;  and  he  had  a  legal 
and  moral  right  to  buy  the  land,  as  alleged,  to  save  his  claim  for  advance- 
ments theretofore  made,  and  to  enable  his  father  to  pay  his  other  creditors. 
The  record  shows  that  the  complainant,  John  T.  Hickman,  tried  to  do  the 
flame  thing;  declaring,  when  Isaac  Trout  offered  to  sell  the  land  to  him,  that 
it  was  not  worth,  and  he  would  not  give,  835  per  acre  for  it;  and  then,  in  1872, 
after  he  had  been  told  by  Isaac  Trout  that  it  had  been  sold  to  James  S.  Trout, 
offering  Isaac  Trout  850  an  acre  for  it,  to  save  his  debt.  Three  other  wit- 
nesses, Dr.  J.  S.  Irwin,  Mark  Bird,  and  C.  Lichliter,  are  introduced  to  testify 
to  the  inadequacy  of  the  purchase  price  for  the  land.  They  all  testify  to  their 
conjectural  estimate  of  the  land,  with  clear  title,  free  from  dotver.  The  rec- 
ord shows  that  Dr.  J.  S.  Irwin  was  the  owner  of  a  saw-mill  to  which  James 
S.  Trout  hauled  some  logs  cut  from  the  land  he  bought  from  his  father.  Dr. 
J.  S.  Irwin  had  a  debt  against  Isaac  Trout,  and  he  held  on  to  the  logs,  or  lum- 
ber cut  from  them,  on  the  ground  that  the  logs  and  the  land  did  not  belong 
to  James  S.  Trout,  but  were  the  property  of  Isaac  Trout.  James  S.  Trout 
sued  Irwin;  and  upon  the  trial  Irwin, and  his  counsel,  Mark  Bird,  raised  the 
question  and  set  up  the  defense  of  the  invalidity  of  the  sale  of  the  land  to 
James  S.  Trout  by  Isaac  Trout;  and  upon  this  very  issue,  upon  the  verdict 
of  a  jury  of  the  vicinage,  well  acquainted  with  the  value  of  the  land,  and  all 
the  parties  and  witnesses,  the  court  rendered  judgment  against  Irwin  and  for 
James  S.  Trout.  Sixty-three  and  one-half  acres  of  land,  at  $35  per  acre, 
(which  John  T.  Hickman  himself  said  it  was  not  nearly  worth,)  would  be 
82,222.50.  The  house  in  town  was  not  worth  so  much  as  81,000,  with  a  title 
free  from  dower,  according  to  the  testimony  of  J.  H.  Graybill,  and  the  fact 
that  the  Wright  property  adjoining  it,  a  much  larger  lot  and  in  every  way 
more  valuable  and  desirable  property,  had  sold  for  less  than  that  sum.  The 
witness  Y.  Neeb,  who  is  a  farmer,  and  owner  of  land  adjoining  the  Trout 
land,  says  that,  if  the  tract  contains  65  acres,  it  is  worth  83,000;  and  the  town 
lot  of  five  acres  is  worth  8350 ;  but  these  estimates  are  free  from  dower.  Neeb 
and  Lichliter  would  not  have  bought  it,  at  any  price,  subject  to  dower.  Ac- 
cording to  these  witnesses,  Neeb  and  Graybill,  who  are  the  best-informed  and 
most  disinterested  witnesses  who  testify  in  the  case  as  to  the  value  of  the 
property,  84,380  was  a  fair  and  full  price  for  the  entire  property,  free  from 
dower.  From  this  deduct  81f380,  say  30  per  cent.,  for  dower,  and  it  leaves 
83,000,  the  price  agreed  for  the  land  by  the  sale  from  Isaac  Trout  to  James  S. 
Trout. 

Among  the  badges  of  fraud  alleged,  in  the  petition  for  appeal,  to  exist,  are 
the  length  of  time  the  bonds  of  the  purchaser  were  given  to  run;  the  retention 
of  possession  of  the  property  sold,  by  the  grantor;  and  the  delay  in  the  ac- 
knowledgment and  recording  of  the  deed.  The  right  to  give  long  credits  in 
the  sale  of  property  belongs  to  the  jus  disponendi  of  the  owner,  which  the 
law  respects;  and  the  purchase-money  bonds  all  bore  interest  from  date  of 
sale,— a  fact  of  import,  the  contrary  case  being  adverted  to  in  Click  v.  Green, 
77  Ya.  827.  At  the  time  of  the  sale,  February,  1872,  there  was  no  expectation 
of  judgments;  it  was  not  until  Marcli  and  April,  1873,  that  the  complainants 
sued,  after  learning  of  the  sale  and  the  conveyance.  The  delay  in  the  acknowl- 
edgment and  recording  of  the  deed  is  shown  to  have  been  but  a  mere  neglect 
from  procrastination,  for  the  justice  was  told  of  the  deed  at  the  time  of  its 
execution^  and  requested,  then,  and  time  and  again,  to  tsQ^e  the  acknowled^- 
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ment, — ^months  before  he  did  it.  The  recording  of  the  deed  was  wholly  non- 
essential as  between  the  parties;  and  so  far  as  the  complainants  were  or  could 
be  BttecteA  or  concerned,  their  debts  were  very  old,  ante  war  claims,  and  one 
of  them  a  security  debt  for  which  Isaac  Trout  was  bound. 

Much  stress  is  laid  upon  the  alleged  badge  of  fraud,  that  the  grantor  Isaac 
Trout  and  his  family  continued  to  live  in  the  dwelling  in  town,  after,  as  they 
did  before,  the  sale.  It  is  probable,  when  he  sold  to  his  son,  that  Isaac  Trout, 
aged,  feeble,  helpless,  and  dependent  upon  the  dutiful  affection  of  his  son, 
believed  that,  in  the  future  as  in  the  past,  they  would  all  live  together  in  the 
house;  but  if  his  reliance  was  upon  his  son's  duty  and  devotion  to  his  old 
father,  mother,  and  widowed  sister,  and  not  upon  any  provision  in  the  agree- 
ment of  sale,  it  is  not  a  case  of  secret  trust.  The  existence  of  any  such  pro- 
vision is  expressly  negatived  by  the  depositions  of  the  parties;  and  it  is  no- 
where proved.  Circumstances  which,  as  between  strangers,  might  point  sig- 
nificantly to  fraud  and  collusion,  in  a  sale,  are  explained  by  the  fact  that  they 
naturally  and  properly  obtain  between  the  parties  to  this  transaction,  and  are 
reconcilable  and  consistent  with  good  f^ith  and  rectitude  in  the  sale,  by  the 
undisputed  fact  in  the  record  that  James  S.  Trout,  the  purchaser,  was  a  wid- 
owed, childless  son,  who  had  been  for  years  making  his  home  with  his  fath- 
er's family,  and  providing  for  tlie  household,  and  "honoring  his  father  and 
mother,"  as  the  head  of  the  family  though  they  were  actually  dependent  upon 
his  support.  Gould  the  sale  vary  this  state  of  things,  and  transform  the  ad- 
mirable duty  of  this  loving  son  into  the  serpent  tooth  of  a  "  thankless  child  V^ 
This,  as  to  the  house  in  town.  As  to  the  out-lot  and  63i-acre  tract  of  land, 
the  son,  first  as  helping  his  father,  and  then  as  tenant,  had,  long  before  the 
sale,  full  possession,  management,  and  control  of  them;  so  there  could  not  be 
the  usual,  formal,  ^'outward  and  visible  signs"  of  the  change  of  ownership 
as  to  these.  Yet,  the  evidence  explicitly  shows  that  James  S.  Trout,  after 
the  sale,  made  repairs  to  the  house  in  town;  paid  the  taxes;  and  improved 
the  land  with  a  new  plank  fence,  planted  out,  manured,  and  carefully  nurt- 
ured an  extensive  and  thrifty  orchard  of  several  hundred  fruit  trees;  cut,  and 
hauled,  and  sold  the  timber  from  the  land;  and  exercised  such  conspicuous, 
open,  and  notorious  acts  of  ownership  as  to  induce  and  warrant  the  verdict 
of  a  jury,  that  he  was  the  actual  owner  and  bona  fide  purchaser  of  the  land, 
in  a  suit  to  try  that  very  issue.  There  is,  in  the  whole  record,  no  material 
circumstance  in  the  case  of  which  it  may  not  be  fairly  said  'Hhe  circumstance 
may  consist  with  honesty  of  intention ;"  and,  as  to  the  most  suspicious,  there 
is  such  a  conflict  of  evidence  that  the  transaction,  so  far  as  affected  by  them, 
must  stand.  Bump,  Fraud.  Oonv.  562,  (584,  2d  Ed.)  A  comparison  of  the 
facts  and  peculiar  circumstances  of  this  case  with  the  facts  of  the  cases  cited 
and  relied  on  by  appellant,  in  which  fraud  was  held  to  be  proved,  {Knight  v. 
Capita,  23  W.Va.  639;  Click  v.  Qreen,  77  Va.  827;  Johnson  v.  Wagner,  76  Va. 
589;  Burton  v.  Mill,  78  Va.  477,)  shows  such  a  difference  between  those  cases 
and  this,  in  many  essential  particulars,  and  in  their  characters,  as  a  whole, 
and  shows  that  if  they  were  cases  of  fraud,  this  is  not.  The  case  of  Ben- 
ton V.  Millf  78  Va.  477 — referred  to  and  quoted  from  in  the  petition — was  a 
deed  of  trust  in  which  the  grantor  conveyed  all  his  property  of  every  descrip- 
tion, incumbered  and  unincumbered,  without  regard  to  the  incumbrances,  to 
a  trustee,  for  the  benefit  and  enjoyment  of  the  grantor,  his  wife,  and  chil- 
dren, with  the  express  stipulation  in  the  deed  that  the  trustee  should  permit 
the  grantor  to  retain  possession  and  control  of  the  property  conveyed,  and  to 
sell  and  dispose  of  any  or  all  of  it;  and  providing  that,  if  the  grantor  should 
survive  his  wife,  the  trust  should  cease,  and  all  the  property  subject  to  the 
trust  should  revert,  unrestrictedly,  to  the  grantor.  It  was  in  commenting 
upon  this  monstrous  fraud,  that  Judge  Hiohardson,  delivering  the  opinion 
of  this  court,  said:  ''This  is  a  remarkable  paper.  It,  in  effect,  only  secures 
the  grantor's  property  to  his  own  use  and  enjoyment.    It  was  made  at  a  timo 
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when  the  property  (to  Bay  nothing  of  the  claim  of  Mrs.  Mill)  was  largely  in- 
cumbered, by  the  trust  deed  of  September  27,  1869,  to  secure  J.  P.  Johnson, 
BO  reference  to,  or  provision  for,  the  payment  of  which  is  made,  although  the 
use  and  control  of  the  property  conveyed  is  left  absolutely  to  the  will  of  the 
grantor.  The  deed  is  a  sort  of  conditional  declaration  of  insolvency."  Such 
is  not — in  the  remotest  similitude — the  case  under  review.  The  sale  appears 
by  the  record  to  be  a  bona  fide  transaction;  and  I  am  of  opinion  that  the  de- 
cree of  the  circuit  court  dismissing  the  bill  is  right,  and  the  same  should  be 
affirmed. 


FiNDLAY  ©.  Trigg's  Adm'r  and  others. 
{Supreme  Court  of  JppeaU  of  Virginia,    Jane  30, 1887.) 

1.  JuDGMssT— Rbb  Adjttdicata — Aoministtbatob's  Accounts. 

Where  ezceptioDs  have  been  taken  to  an  administrator's  acconnt,  becansef  among 
other  things,  of  payments  made  to  unpreferred  creditors,  and  the  account  is  con- 
firmed, and  an  api>eal  therefrom  taken  to  the  court  of  appeals,  where  the  decision 
of  the  lower  court  is  affirmed,  a  bill  in  equity  against  the  administrator  by  a  party 
to  the  former  proceeding,  cbai^ging  devastavit  on  account  of  said  payments,  cannot 
be  sustained,  although  £he  validity  of  the  payments  was  not,  in  fact,  questioned  in 
the  court  of  appeals. 

2.  Ez]scTm)B8  AND  Administbatobs— Patmsnt  of  Dbbtb  out  of  Obdbb— Rboovbbt. 

It  is  error  to  overrule  a  demurrer  to  a  petition  in  equity,  by  a  commissioner  to 
sell  real  estate,  against  unpreferred  creditors,  to  recover  hack  payments  made  by  him 
to  them  voluntarily,  in  good  faith,  and  with  full  knowledge  of  outstanding  pre- 
ferred claims,  to  pay  which  said  money  is  sought  to  be  recovered. 

Appeal  from  circuit  court,  Washington  county. 

W.  ff.  Balling,  for  appellant.    J.  H,  Gilmore,  for  appellees. 

Lewis,  P.  On  the  former  appeal  in  this  case  it  was  held  that  Bobertson 
and  Gait  were  preferred  creditors  of  the  estate  of  Daniel  Trigg,  deceased,  and 
that  as  such  they  were  entitled,  upon  the  equitable  principle  of  contribution 
among  sureties,  to  be  paid  out  of  the  assets  of  the  estate  one-fourth  of  the 
amount  paid  by  them  to  the  United  States,  as  sureties  of  L.  H.  Trigg  on  his 
official  bond  as  collector  of  customs  at  the  port  of  Eichmond.  The  case  is  re- 
ported under  the  style  of  Robertson  v.  Trigg's  AdmW,  32  Grat.  76. 

The  appellant,  Findlay,  is  the  assignee  of  the  Gait  debt.  The  personal  as- 
sets of  the  estate  have  been  exhausted ;  unpreferred  creditors  have  been  paid 
in  full,  leaving  a  large  balance  due  and  unpaid  on  the  Gait  debt.  After  the 
case  went  back  to  the  circuit  court,  the  appellant  filed  his  bill,  charging  a  dev- 
astavit  by  the  administrator,  and  seeking  to  hold  the  administrator,  and  the 
sureties  on  his  bond,  liable  therefor.  The  administrator  answered  the  bill, 
denying  that  he  had  wasted  the  estate,  and  averring  that  he  had  properly  ad- 
ministered the  assets  which  went  Into  his  hands  as  administrator.  About 
the  same  time  he  also  filed  a  petition  as  commissioner  in  the  first-named 
cause,  alleging  that  certain  unpreferred  creditors  of  the  estate,  of  whom  the 
appellant,  as  executor  of  Alexander  Pindlay,  deceased,  was  one,  had  been  paid 
in  full,  to  the  prejudice  of  the  preferred  creditors,  and  praying  that  they  be  com- 
pelled to  refund  so  much  as  would  be  necessary  to  pay  the  Gait  debt.  To  this 
petition,  or  amended  bill  as  it  is  also  called,  the  executor  of  Findlay  demurred. 

The  causes  came  on  to  be  heard  together,  when  the  bill  of  the  appellant  was 
dismissed,  and  the  demurrer  to  the  petition  was  overruled.  And  it  was  fur- 
ther decreed  that  the  parties  to  whom  overpayments  had  been  made  should 
be  required  to  refund  the  sums  overpaid  them,  respectively,  when  ascertained. 
It  is  this  action  of  the  court  which  we  are  now  called  upon  to  review. 

One  of  the  grounds  upon  which  the  bill  charges  a  dewistavit  is  the  pay- 
ment in  full  by  the  administrator  of  certain  unpreferred  claims  against  the 
estate,  which  are  designated  in  the  record  as  Kos.  68,  98,  94,  95,  and  96.    If 
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this  were  the  only  ground  upon  which  relief  is  prayed,  it  is  clear  that  the 
claim  of  the  appellant  could  not  be  sustained;  for  substantially  the  same  ob- 
jection was  embodied  in  the  exceptions  of  the  appellant,  as  executor  of  Alex- 
ander f  indlay,  filed  on  the  twelfth  of  October,  1875 ;  and  the  report  of  the  com- 
missioner allowing  the  administrator  credit  for  those  payments,  and  to  which 
the  said  exceptions  were  filed,  was  confirmed  by  the  circuit  court  by  the  two 
decrees  from  which  the  former  appeal  was  taken;  and  this  court  affirmed 
those  decrees,  except  as  to  the  Robertson  and  Gait  debts,  and  the  bond  of 
Robertson.  It  is  true  it  does  not  appear  that  any  question  as  to  the  validity 
of  those  payments  was  raised  in  this  court,  but  that  does  not  at  all  affect  the 
finality  or  conclusiveness  of  the  decree  which  was  entered.  In  other  words, 
the  matter  is  res  judicata^  and  that  without  regard  to  the  soundness  of  the 
objection,  had  it  been  insisted  on  at  the  proper  time. 

The  cases  in  support  of  the  proposition  that  a  decree  of  this  court  affirming 
a  decree  of  lower  court  is  a  final  determination  between  the  parties  and  their 
privies  of  all  questions  which  were,  or  might  have  been,  raised  on  the  appeal, 
are  numerous  and  familiar.  In  Price  v.  Campbell,  5  Gall,  115,  it  was  held 
that  the  law  in  such  case  supposes  everything  contained  in  the  record  to  have 
been  decided  on,  and  that  a  contrary  doctrine  would  violate  the  wisely-estab- 
lished rule,  that  interest  reipuhliav  res  judicatas  non  rescindi.  Following 
this  and  other  previous  decisions,  the  court  in  CamphelVs  Boi^rs  v.  CamphelVs 
Ea^r,  22  Grat.  649,  used  this  language:  "An  appeal  from  a  decree  brings 
up  the  whole  proceedings  in  the  case  prior  to  the  decree;  and  either  party  can 
have  any  error  against  him  in  those  proceedings  corrected  without  the  neces- 
sity of  a  cross-appeal  in  any  case.  If  a  party  fail  to  complain  of  any  such 
error,  and  a  decree  be  made  upon  the  appeal,  without  correcting  or  noticing 
the  error,  such  party  will  be  concluded  by  the  decree  from  appealing  after- 
wards." See,  also.  New  York  Ins,  Co.  v.  Clemmitt,  77  Va.  366;  JSffinger  v. 
Kenney,  79  Va.  651 ;  Stuart  v.  Preston,  80  Va.  625. 

But  the  bill  in  the  present  case  further  alleges  that  after  the  case  went  back 
to  the  circuit  court,  the  administrator,  in  disregard  of  the  mandate  of  this 
court,  paid  out  of  the  personal  assets  of  the  estate  to  unpreferred  creditors 
more  than  would  have  been  sufficient  to  pay  the  Gait  debt.  We  are  unable, 
however,  owing  to  the  imperfect  condition  of  the  record,  to  decide  whether 
or  not  this  allegation  be  true.  The  case  was  remanded  to  the  circuit  court  in 
1879,  and  the  only  information  furnished  by  the  record  in  relation  to  the  as- 
sets, then  or  afterwards  in  the  hands  of  the  administrator,  is  a  statement,  des- 
ignated as  ''Statement  V,"  which  purports  to  be  a  statement  showing  the 
unadministered  assets  in  the  hands  of  John  A.  Campbell,  administrator  and 
commissioner,  as  of  the  twenty-first  of  January,  1880,  and  first  June,  1880, 
which  shows  an  aggregate  of  913,049.07.  But  how  much  of  this  fund  was 
in  his  hands  as  administrator,  and  how  much  as  commissioner  of  the  court, 
we  are  not  informed;  and  of  course  the  sureties  on  the  administrator's  bond 
cannot  be  held  liable  for  any  default  of  their  principal  in  respect  to  the  fund 
in  his  hands  as  commissioner  arising  from  the  sale  of  the  real  estate.  The 
case  must,  therefore,  go  back  to  the  circuit  court  for  the  necessary  accounts 
to  be  taken  in  order  to  a  final  decree. 

We  are  also  of  opinion  that  the  decree  appealed  from  is  erroneous  in  over- 
ruling the  demurrer  to  the  petition  of  John  A.  Campbell,  commissioner.  The 
prayer  of  the  petition  is  that  certain  creditors,  who  are  made  defendants  to 
the  petition,  be  required  to  refund  so  much  of  the  money  paid  to  them  on  ac- 
count of  their  respective  claims  as  will  be  sufficient  to  discharge  the  Gait  debt. 
But  treating  the  petition  as  though  it  had  been  filed  by  Campbell  as  adminis- 
trator, it  makes  no  case  upon  which  a  decree  in  his  favor  can  be  properly 
rendered;  for  the  payments  which  are  sought  to  be  recovered  back  were  not 
only  made  in  good  faith,  but  they  were  voluntarily  made,  and  with  full  notice 
of  the  Gait  debt;  and  this  is  substantially  admitted  in  the  petition  itself. 
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Upon  what  ground,  then,  can  the  defendants  be  compelled  to  refund  the  money 
which  they  have  thus  received?  Clearly  there  is  none.  In  such  case  a  cred- 
itor to  whom  a  payment  is  made  '*has, "  in  the  language  of  Gibbs,  J.,  in  Brig- 
bane  V.  DacreSt  5  Taunt.  144,  "a  right  to  consider  it  as  his  without  dispute; 
and  it  would  be  most  mischievous  and  unjust  if  he  who  has  acquiesced  in  the 
right  of  such  voluntary  payment,  should  be  at  liberty  at  any  time  within  the 
statute  of  limitations  to  rip  up  the  matter  and  recover  back  the  money."  A 
leading  case  on  the  subject  is  Carson  v.  McFarland,  2  Bawle,  118,  19  Amer. 
Dec.  627.  There  an  administrator  paid  a  certain  claim,  against  the  estate,  of 
inferior  dignity.  Afterwards,  it  appearing  that  the  assets  were  insufficient 
to  pay  the  preferred  debts,  he  brought  tus  suit  against  the  creditor  whom  he 
had  paid  in  full  to  recover  back  the  money  so  paid.  It  was  held,  however, 
that  the  suit  was  not  maintainable.  "The  hardship  on  the  plaintiff,"  said 
the  court,  **may  be  great,  but  the  hardship  on  the  defendant,  if  called  on  to 
refund,  would  not  be  small;  and  the  confusion,  inconvenience,  and  general 
uncertainty  which  would  follow  from  a  decision  that  an  honest  creditor,  who 
had  gotten  an  honest  debt,  was  liable  to  be  sued  and  compelled  to  repay,  would 
be  so  great,  would  make  the  settlement  of  estates  so  uncertain  and  intermi- 
nable, that  we  think  the  plaintiff  ought  not  to  recover." 

The  circumstances  of  the  present  case  illustrate  the  harshness  and  Injustice 
of  a  different  rule.  The  defendants  in  the  petition  are  personal  representa- 
tives. The  money  which  they  have  been  decreed  to  refund  was  received  by 
them  in  the  regular  administration  of  their  respective  trusts.  It  was  their 
duty  to  disburse  it,  and  they  presumably  have  done  so.  If  they  could  now  be 
compelled  to  refund  it,  without  any  recourse  against  those  to  whom  they  in 
turn  have  paid  it,  the  hardship  would  be  manifest  and  oppressive.  The  very 
statement  of  the  proposition  is  a  sufficient  refutation  of  the  position  taken  in 
the  petition. 

Thei:e  is  no  analogy  between  a  case  like  the  present  and  that  of  a  legatee 
who  is  compelled  to  refund  for  the  benefit  of  creditors;  for  the  legatee  takes 
subject  to  the  liability  of  being  compelled  to  refund  at  the  suit  of  a  creditor, 
and  it  seems  that  where  a  personal  representative  has  acted  in  good  faith,  and 
has  not  been  culpably  negligent,  he  will  be  substituted  to  the  right  of  the  cred- 
itor whom  he  has  been  compelled  to  pay.  Davis  v.  Newman,  2  Rob.  ( Va. )  664 ; 
Lewis  V.  Overby^s  Adm^r,  31  Grat.  601.  But  no  such  liability  rests  upon  a 
creditor  who  receives  payment  in  good  faith  of  an  honest  debt  from  an  ex- 
ecutor or  administrator.  It  is  not  incumbent  upon  him  to  inquire  whether 
or  not  there  are  preferred  creditors  who  have  not  been  paid.  That  is  a  mat- 
ter for  the  personal  representative,  not  for  him.  And  he  has  a  right,  as  we 
have  seen,  to  consider  the  money  paid  as  his  own,  and  to  use  it  as  such.  The 
law  imposes  upon  him  no  liability  to  refund  at  the  suit  of  a  creditor;  and  we 
have  been  referred  to  no  case,  and  are  aware  of  none,  in  which  a  proceeding 
like  the  present  has  ever  been  sustained. 

The  decree  will,  therefore,  be  reversed,  and  the  case  remanded  to  the  cir- 
cuit court  for  further  proceedings  in  conformity  with  this  opinion. 
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Norfolk  &  W.  R.  Co.  p.  Emmert. 

{Supreme  Court  <jf  Appeals  of  Virginia.    June  30,  1887.) 

Masteb  awd  Sebvawt— Sbbvawt'b  Duty  to  Know  of  Defect. 

Where  an  employe  of  a  railroad  company,  engaged  in  coupling  cars,  was  injured 
by  reason  of  the  alleged  defective  condition  of  the  bumper  or  araw-head,  and  the  evi- 
dence showed  that,  shortly  before  the  accident,  he  had  uncoupled  the  same  car,  and 
that  it  was  his  duty  to  have  known  of  the  defect,  if  it  existed,  and  to  have  reported  it, 
and  that  it  was  his  duty  to  observe  the  cars  and  the  couplings  so  as  to  determine, 
before  attempting  to  couple  them,  what  kind  of  a  link  to  use,  and  by  failing  to  ob- 
serve the  disparity  in  the  height  of  the  draw-heads  he  had  used  a  straight  link,  heldt 
that  he  was  guilty  of  such  contributory  negligence  as  precluded  recovery. > 

Appeal  fFom  circuit  conrt,  Washington  county. 

Faxjntleroy,  J.  This  is  a  writ  of  error  to  a  Judgment  of  the  circuit  court 
of  Washington  county,  rendered  in  an  action  of  trespass  on  the  case,  in  said 
court  pending,  February  22, 1887,  in  which  David  S.  Emmert  is  plaintiff,  and 
the  Norfolk  &  Western  H^iilroad  Company  is  defendant. 

The  facts  disclosed  in  the  record  are  as  follows:  The  plaintiff,  Emmert,  in 
the  fall  of  the  year  1881,  was  switchman  and  car-coupler  in  the  employ  of  the 
Norfolk  &  Western  Eailroad  Company,  at  their  yard  at  Bristol.  As  such,  it 
was  his  duiy  to  shift  the  cars  and  trains  upon  said  yard,  and  make  up  trains 
to  leave  the  station.  The  shifting  was  done  by  a  yard  engine  and  an  engi- 
neer, under  the  direction  and  control  of  the  switchman  and  coupler  while  en- 
gaged in  the  operation  of  shifting.  On  the  occasion  of  the  alleged  injury 
complained  of,  in  November,  1881,  two  freight  trains  came  into  the  yard  from 
the  east,  very  dose  together.  The  first  train  stopped  on  the  main  track,  and 
the  locomotive  which  had  brought  it  in  was  detached  from  it,  and  the  yard 
engine  was  coupled  to  the  rear  end  of  the  train  by  the  said  switchman  and 
coupler,  and  drew  it  backward  to  a  switch,  and  pushed  it  upon  a  side  track. 
The  caboose,  which  was  the  rear  car  of  the  train,  was  unshackled  or  uncoupled 
from  the  car  immediately  in  front  of  it,  and  the  yard  engine  stood  there  hold- 
ing the  caboose  until  the  second  train  came  in.  The  second  train  stopped 
upon  the  track,  and  the  plaintiff  brought  the  yard  engine,  with  the  caboose 
attached,  out  upon  the  main  track,  and  coupled  the  two  cabooses  together, 
and  then  uncoupled  the  caboose  of  the  second  train  from  the  cars  in  front  of 
it,  and  caused  the  yard  engine  to  draw  the  two  cabooses  back  for  the  purpose 
of  putting  them  upon  a  track  called  the  coal-pen  track,  where  the  cabooses 
were  usually  placed,  and  upon  which  a  caboose  was  then  standing.  After 
changing  the  switch  leading  into  the  coal-pen  track,  plaintiff  went  forward, 
in  advance  of  the  moving  cabooses,  for  the  purpose  of  coupling  them  to  the 
standing  caboose;  it  being  the  custom  to  so  couple  the  cabooses  for  the  pur- 
pose of  bringing  them  out,  when  needed,  to  be  attached  to  trains.  The  plain- 
tiff took  his  position  by  the  bumper  or  draw-head  of  the  standing  caboose, 
having  given  to  the  engineer  of  the  yard  engine  the  proper  signals,  which 
were  strictly  obeyed,  and,  when  he  attempted  to  make  the  coupling,  the  draw- 
heads  or  bumpers  passed  each  other,  the  drawhead  of  the  moving  caboose 
passing  under  that  of  the  standing  caboose,  and  the  plaintiff  was  caught  be- 
tween the  cabooses.  He  extricated  himself,  and,  with  assistance,  he  got  upon 
the  engine,  where  he  remained  one  or  two  hours,  and  then  went  to  his  home, 
close  by,  where  he  was  confined  to  his  house  some  three  or  four  weeks,  and 
then  went  back  into  the  employ  of  the  plaintiff  in  error,— first  in  the  depot, 
then  on  the  transfer  platform,  and  afterwards  as  a  watchman  at  the  Main 

^li  is  the  duty  of  the  employe  to  observe  and  rei>ort  defects  in  the  machinery  used 
in  the  especial  field  of  his  employment,  and  the  master  is  not  chargeable  for  injuries  re- 
sulting from  the  neglect  of  such  duty.  Wanamaker  v.  Burke.  (Pa.)  2  Atl.  Rep.  600; 
aiicago  A  A.  R.  Co.  v.  Bragonier,  (111.)  7  N.  E.  Rep.  esS;  Stroble  v.  Chicago,  M.  <k  St. 
P.  R.  Co.,  (Iowa,)  31  N.  W.  Rep.  68. 
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street  crossing;  and  while  so  last  employed,  as  watchman,  he  alleges  that  he 
caught  cold  in  his  lnjurf>d  hips,  and  was  laid  up  twelve  months.  It  does  not 
appear  that  the  plaintiff  ever  claimed  that  he  was  injured  on  account  of  any 
defect  in  the  cars,  or  by  the  fault  or  neglect  of  the  railroad  company,  or  its 
agents  or  servants,  until  about  a  year  s^ter  the  accident,  when  he  brought 
this  suit. 

At  the  sixtli  trial  of  the  case  instructions  were  asked  for  and  refused,  and 
instructions  were  given  by  the  court  of  its  own,  to  which  exceptions  were 
taken,  and  the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$950.  A  motion  was  made  to  set  the  verdict  aside,  and  grant  a  new  trial, 
upon  the  ground  that  the  verdict  was  contrary  to  the  law  and  the  evidence; 
which  motion  the  court  overruled,  and  entered  judgment  upon  the  verdict 
for  the  plaintiff.  The  declaration,  as  amended,  was  demurred  to,  and  the 
court  overruled  the  demtlrrer;  which  action  of  the  court,  as  well  as  the  refus- 
ing and  giving  instructions  as  aforesaid,  were  excepted  to,  and  are  assigned 
as  error  by  the  plaintiff  in  error.  But  in  the  view  which  we  take  of  the  case, 
as  presented  in  the  bill  of  exceptions,  it  will  not  be  necessary  to  consider  any 
of  the  errors  assigned,  except  the  alleged  error  of  the  court's  refusal  to  set 
the  verdict  aside,  and  to  grant  a  new  trial.  The  evidence  of  the  plaintiff  in 
the  court  below,  who  is  the  defendant  in  error  here,  as  set  fortji  in  the  bill 
of  exceptions,  reveals  a  plain  case  of  contributory  negligence;  and  shows, 
clearly,  that  but  for  the  concurring  fault,  recklessness,  and  want  of  ordinary 
care  by  the  defendant  in  error  the  accident  would  not  have  occurred,  and  that 
his  injury  was  caused  by  his  own  gross  negligence,  for  which  the  law  will 
not  allow  him  a  premium,  by  holding  his  employer  to  a  liability  in  damages. 

The  testimony  of  the  defendant  in  error,  out  of  his  own  mouth,  is  that  his 
duties  as  car-coupler  and  switchman  were  to  move  cars  and  trains,  and  make 
up  tituns,  on  the  yard,  to  shift  cars  to  different  points,  and  put  them  in  their 
proper  place  in  trains;  that  he  was  furnished  with  a  list;  that  the  company 
had  car  inspectors  and  overhaulers  on  the  yard,  whose  duty  it  was  to  look 
around  the  cars,  and  see  if  anything  was  wrong  about  them,  as  soon  as  the 
train  came  in;  that  the  overhaulers  and  inspectors  would  be  ready  when  the 
train  came  in,  and  would  commence  at  one  end  and  go  along  the  train,  tap 
the  wheels,  tighten  the  bolts,  etc.;  that  they  were  always  there  waiting  when 
the  trains  came;  that  it  was  the  duty  of  the  inspectors  to  inspect  all  the  cars 
and  cabooses;  that  it  was  his  duty  not  to  shift  the  cars  until  the  inspectors 
and  overhaulers  had  gone  over  them,  and  informed  him  that  they  were  all 
right;  that  it  was  his  duty  to  have  known  whether  the  caboose  which  he  al- 
leges to  have  been  out  of  repair  had  been  inspected  or  not,  before  he  shifted 
it;  that  he  could  not  say  whether  it  had  been  inspected  or  not;  that  the  in- 
spectoi-s  were  there  at  work  upon  that  train  that  day;  that  he  shifted  the  ca- 
boose in  question  just  a  little  while  after  the  train  came  in;  that  he  uncoupled 
the  bumpers  of  the  caboose  from  the  train,  and  it  was  coupled  with  a  straight 
link;  that  he  did  not  look  at  it.  but  stepped  in  and  pulled  out  the  pin,  and 
laid  it  on  the  sill  of  the  car  in  front,  and  stepped  out  and  waved  the  engineer 
(of  the  shifting  engine)  back;  that  the  engineer  was  an  experienced  engineer; 
and  that  when  he  motioned  or  signaled  to  him  to  come  back,  or  go  forwai-d, 
or  stop,  he  did  exactly  as  he  motioned;  that  he  was  taking  the  cabooses  in 
on  the  coal-pan  track  when  he  was  hurt;  that  there  was  one  caboose,  an  old 
A.  M.  &  O.  caboose,  standing  on  the  coal-pan  track;  that  he  was  walking  in 
front  of  the  two  moving  cabooses,  rather  on  one  side  where  the  engineer 
could  see  him;  that,  when  he  got  within  a  car-length  of  the  stationary  caboose, 
he  gave  the  engineer  the  sign  of  one  car-length,  by  holding  up  one  finger,  and 
stepping  in  between  the  cabooses,  and  set  the  pin  in  the  bumper  of  the  ca- 
boose that  was  standing  still,  and  turned  around  to  take  hold  of  the  link  of 
the  car  or  caboose  that  was  coming  up;  that,  as  he  went  to  put  the  link  in 
the  other  bumper,  he  discovered  that  the  bumpers  were  going  to  slip  past  each 


Digiti 


zed  by  Google 


Va.]  NORFOLK  &   W.  R.  CO.  V,  EMMERT.  147 

Other;  tbat  he  saw  it  was  loose  and  would  slip  by;  that  he  had  to  jerk  his 
hand  out  of  the  way  to  keep  it  from  being  mashed;  and  the  bumper  of  the 
moving  caboose  passed  under  the  bumper  of  tlie  stationary  caboose,  and 
caught  him  between  the  two  cabooses;  that  he  bad  uncoupled  this  caboose 
from  the  last  train  that  had  come  in;  that  it  had  the  same  link  in  it  when  he 
uncoupled  it  from  the  train  that  he  attempted  to  couple  it  to  the  stationary 
caboose  with;  that  he  left  the  link  in  that  bumper  of  that  caboose  when  he 
uncoupled  it  from  the  train ;  that  he  had  been  in  the  employ  of  the  company 
six  or  eight  months,  and  that  directly  after  he  went  into  the  employ  of  the 
company  he  discovered  that  cars  and  bumpers  were  of  different  heights;  that, 
to  enable  him  to  do  his  work  as  switcher  and  coupler,  the  company  furnished 
yard  engine,  engineer,  fireman,  switch-bars,  links,  and  pins;  that  they  fur- 
nished overhaulers  to  inspect  cars;  that  the  company  furnished  straight  links 
and  crooked  links  to  couple  cars;  that  when  cars  were  of  equal  height,  and 
same  pattern,  straight  links  were  used,  and  when  cars  were  of  unequal 
heights  they  used  crooked  links;  that  the  engineer  obeyed  his  signals;  that 
crooked  links  are  necessary,  because  cars  came  thereof  different  heights,  and 
standard  cars  are  higher  than  A.  M.  &  0.  cars,  and  it  is  necessary  to  use 
crooked  links;  that  common  sense  taught  him  that,  and  he  told  by  looking 
wliether  one  was  higher.  "I  was  employed  for  that  business.  It  was  my 
business  to  know  when  to  use  crooked  links,  and  when  not."  That  the 
crooked  links  were  there;  that  if  he  needed  a  crooked  link  it  was  his  duty  to 
get  it  and  use  it,  but  that  he  did  not  use  a  crooked  link,  because  he  did  not 
need  it;  that  he  could  have  coupled  it  with  a  straight  link  if  it  hadn't  been 
out  of  repair;  that  when  he  uncoupled  the  caboose  from  the  train  he  did  not 
look  to  see  whether  the  bumpers  came  down, — it  did  not  fall  down ;  that  he 
saw,  when  he  went  to  make  the  coupling,  that  the  bumper  was  not  in  its 
right  place,  and  tried  to  raise  it;  that  it  was  loose  in  the  collar;  that  all 
bumpers  are  loose  in  the  collar,  but  this  was  about 2  inches  looser  than  usual; 
that  the  wood  had  worn  away,  and  this  gave  it  play. 

The  declaration  charges  upon  plaintiff  in  error  knowledge  of  the  want  of  re- 
pair; but  there  is  no  proof  of  notice  to,  or  knowledge  by,  plaintiff  in  error,  of 
the  condition  of  the  bumper  on  the  caboose;  and  it  was  the  special  duty  of 
the  defendant  in  error  to  have  noticed  the  condition  of  the  bumper  when  he 
uncoupled  it  from  the  train,  and  to  have  reported  it,  if,  in  fact,  it  was  out  of 
order,  and  not  to  attempt  to  couple  cabooses  of  different  heights  with  a  straight 
link.  It  was  his  duty  to  observe  the  cars  and  their  couplings,  so  as  to  deter- 
mine, before  attempting  to  couple  them,  what  kind  of  a  link  should  be  used. 
The  evidence  clearly  shows  that  the  coupling  should  have  been  made  with  a 
crooked  link;  and  the  failure  to  observe  the  disparity  in  the  heights  of  the 
draw-heads,  or  the  miscalculation  of  the  defendant  in  error  as  to  the  necessity 
for  the  use  of  a  crooked  link  to  effect  the  coupling  with,  in  safety,  and  his 
failure  to  use  a  crooked  link  for  the  operation,  was  negligence  on  the  part  of 
the  defendant  in  error,  but  for  which  the  accident  would  not  have  occurred. 

The  law  does  not  offer  a  bonus  to  employes  for  recklessness  or  carelessness 
in  the  discharge  of  their  duties,  by  imposing  liability  upon  employers  for  in- 
juries which  are  the  result  of  their  own  concurring  and  co-operating  fault 
or  negligence.  This  ease  is  controlled  by  the  recent  and  oft-repeated  decis- 
ions of  this  court.  Clark's  AdmW  v.  Richmond  cfe  D.  R.  Co,,  78  Va.  709; 
Noffolk  d-  W.  R.  Co.  V.  Ferguson,  79  Va.  241;  Rudd's  AdmW  v.  Richmond 
d'  D.  R.  Co.,  80  Va.  546;  DarracutU  v.  Chesapeake  d-  0.  R.  Co.,  2  S.  E.  Rep. 
611;  Norfolk  d  W.  R.  Co.  v.  Cottrell,  ante,  128. 

The  trial  judge  who  heard  and  considered  the  evidence  given  by  the  wit- 
nesses, upoh  six  trials  of  this  case,  filed  his  opinion  as  part  of  the  record. 
And  curiously  enough,  he  refused  to  set  aside  the  verdict  and  grant  a  new 
trial,  although  he  said:  '*The  plaintiff  in  this  case,  (defendant  in  error,)  if 
guilty  of  negligence,  was  not  intentionally  so.    It  was  such  negligence  as 
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very  often  happens  to  men  too  lethargic  or  incautious,  and,  owing  to  their 
peculiar  mental  habit,  must  be  regarded  as  more  their  misfortune  thetn  their 
willful  fault.  The  plaintiff  could  not  be  supposed,  in  this  case,  to  have  will- 
fully courted  the  injury,  but  he  thoughtlessly  ran  upon  it;  and  this,  in  strict 
law,  was  a  violation  of  his  contract  with  his  employer,  and  of  his  duty.  In 
view  of  this  evidence,  the  Jury  may  have  thought  that  both  plaintiff  and  de- 
fendant were  negligent,  and  that,  as  applied  to  this  case,  the  defense  of  con- 
tributory negligence  was  a  hard  defense,  and,  as  there  was  mutual  fault,  the 
plaintiff  should  not  be  compelled  to  bear  all  the  loss." 

We  are  of  opinion  that  the  circuit  court  erred  in  refusing  to  set  aside  the 
verdict  of  the  jury  and  to  grant  a  new  trial;  and  that  the  judgment  com- 
plained of  must  be  reversed  and  annulled,  and  the  cause  be  remanded  to  the 
circuit  court  of  Washington  county,  with  directions  to  set  the  verdict  aside, 
and  award  a  new  trial,    lieversed. 


Tabb  and  Wife  v,  Hughes  and  Wife. 

(Supreme  Court  of  Appeals  qf  Virginia.    June,  1887.) 

IireoLVKzrcT— Cbeditobs'  Bill— Partibb. 

To  a  creditors'  bill  to  annul  deeds  made  by  a  debtor,  on  the  ground  of  fraud,  al- 
leging that  the  debtor  was  thereafter  adjudged  a  bankrupt,  and  bad  never  obt^ned 
a  discharge,  the  assignee  in  bankruptcy  is  a  necessary  party. 

Appeal  from  circuit  court,  Gloucester  county. 

Lacy,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Gloucester, 
rendered  on  the  thirtieth  day  of  March,  1885.  The  bill  in  this  case  was  filed 
in  October,  1884,  to  annul  certain  deeds  made  by  Greorge  Hughes,  on  the 
ground  of  fraud.    One  deed  was  made  on  the  twenty-fourth  of  September, 

1875,  conveying  two  tracts  of  land  situated  in  the  said  county,  called  '* Glebe ^' 
and  '* Gloucester  Points,"  to  William  Dickson  and  Payton  K.  Page,  trustees, 
for  the  separate  use  of  his  wife,  Annie  F.  Hughes,  in  which  P.  N.  Page  is 
now  the  only  trustee.  And  on  the  second  of  December,  1875,  George  Hughes 
and  wife  conveyed  a  tract  called  "Court-house, "  by  mortgage,  to  George  Bliss, 
to  secure  a  debt  due  Bliss.  It  is  set  forth  that  a  suit  was  afterwards  insti- 
tuted in  the  circuit  court  of  Gloucester  county  to  foreclose  the  said  mortgage, 
which  was  done,  and  Annie  F.  Hughes  became  the  purchaser,  and  the  same 
was  conveyed  under  the  court's  decree  to  a  trustee  for  her  benefit.  That 
George  Hughes  was  adjudged  a  bankrupt  in  the  federal  court  in  New  York,  in 

1876,  and  has  never  been  able  to  obtain  his  discharge ;  that  the  said  Hughes, 
at  the  time  of  these  fraudulent  transactions,  was  indebted  in  a  large  sum  t4> 
them,  and  in  other  large  sums  to  others;  and  that  all  the  transactions  set  forth 
therein  are  fraudulent;  and  the  bill  prays  that  they  may  be  decreed  to  be 
fraudulent  and  void  as  to  them,  and  the  said  tracts  of  land  subjected  to  pay 
theindebt.  The  defendants  demurred  to  the  bill,  upon  various  grounds.  One 
of  these  is  that  the  bill  alleges  that,  since  these  fraudulent  transactions  as 
alleged,  George  Hughes  had  been  adjudged  a  bankrupt,  and  had  not  been  dis- 
charged; that,  therefore,  George  Bliss  and  John  H.  Piatt,  the  assignees  in 
bankruptcy  of  George  Hughes,  are  necessary  parties,  and  they  are  not  made  so. 
And,  again,  upon  the  ground  that,  by  the  bankruptcy  of  the  defendant,  George 
Hughes,  all  his  property,  and  that  conveyed  by  him  in  fraud  of  his  creditors, 
vested  in  his  assignees  in  bankruptcy,  for  ratable  distribution  among  all  his 
creditors;  that  sfdd  assignees  alone  can  maintain  any  suit  for  the  i*eoovery 
thereof,  or  for  subjecting  the  same  to  the  payment  of  any  debt  not  charged  by 
direct  lien  thereon ;  and  that  this  suit  cannot  be  maintained  in  the  said  court 
for  the  purpose  for  which  it  was  instituted.  Tbe  circuit  court  of  Gloucester, 
holding  that  the  bill  was  demurrable  for  the  reason  set  forth  in  the  last  cause 
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of  demurrer  assigned,  dismissed  the  same  with  costs.  The  plaintiff  thereupon 
appealed. 

The  decree  of  the  circuit  court  of  Gloucester  was  plainly  right,  for  the 
reason  stated  by  that  court.  As  was  said  by  Mr.  Justice  Cliffoed,  in  the 
case  of  Glenny  v.  Langdofi,  98  U.  S.  20.:  "Creditors  can  have  no  remedy 
which  will  reach  property  fraudulently  conveyed,  except  through  the  assignee, 
for  two  reasons:  (1)  Because  all  such  property,  by  the  express  words  of  the 
bankrupt  act,  vests  in  the  assignee  by  virtue  of  the  adjudication  in  bank- 
ruptcy, and  of  his  appointment.  (2)  Because  they>cannot  sustain  any  suit 
against  the  bankrupt."  See,  also,  iihearman  v.  Bingham,  7  N.  B.  li.  490; 
Lathrop  v.  Drake,  91  U.  S.  616;  Knight  v.  Cheney,  6  N.  B.  R.  313;  Carr  v. 
Biltoji,  1  Curt.  234;  Heath  v.  Chadwick,  2  Phil.  049. 

This  proposition  is  settled  beyond  question,  and  it  would  seem  that  the 
fourth  objection  for  want  of  proper  parties,  the  grantee,  George  Bliss,  the 
alleged  fraudulent  mortgagee,  not  being  a  party,  is  as  undoubted. 

We  think  the  decree  of  the  circuit  court  of  Gloucester  is  plainly  right,  and 
the  same  is  affirmed. 


Bond  v,  CJommonwealth.    (Two  Cases.) 

{Surprema  Court  f^  Appeals  of  Virginia.    June  30,  1887.) 

L  Absoit— EviDKHcs  or  Thbeatb. 

Upon  a  trial  for  arson,  evidence  of  threats  wade  by  the  accused  against  the  owner 
of  a  building  in  immediate  proximity  to  the  burned  structure,  and  which  caught  on 
fire,  is  relevant. 

2.  Cbiminal  Pbacticb— Trial— Pbesewcr  of  Accused. 

After  convictions  of  arson  and  house-burning,  motions  for  new  trials  were  made 
on  behalf  of  the  accused,  but  in  his  absence.  Subsequently,  while  personally  pres- 
ent in  court,  be  was  given  an  opportunity  to  renew  the  motions,  but  he  declined 
to  do  so.  Held,  that  the  error  of  proceeding  with  the  motions  in  bis  al)sence  was 
thereby  cured.* 

3.  Same— New  Trial— CmnjLATiVE  Evidence. 

Where  the  after-discovered  evidence,  upon  which  a  motion  for  a  new  trial  in  a 
criminal  caae  is  predicated,  is  merely  cumulative,  ifc  is  not  error  to  deny  the  niutiun. 

Appeal  from  circuit  court,  Bedford  county. 

Patterson  &  Bruce,  for  plaintiff  in  error.  i2.  A.  Ayers,  Atty.  Gen.,  for 
defendant  in  error. 

Paitntleroy,  J.  On  the  twenty-fifth  day  of  October,  1886,  two  indict- 
ments were  found  by  the  grand  jury  of  Bedford  county  court  against  the 
plaintiff  in  error,  George  Bond;  one  charging  him  with  burning,  "feloniously  • 
and  maliciously, "  the  tobacco  bam  owned  by  Robert  Hewitt,  and  at  the  same 
time,  also,  another  tobacco  bam  owned  by  Moorman  Parker,  George  Parker, 
and  Fannie  Parker;  and  the  other  charging  him  with  burning,  '^feloniously 
and  maliciously,"  the  bams  of  E.  T.  Walker  and  O.  P.  Bell.  The  offenses 
are  charged  to  have  been  committed  on  the  same  day,  viz.,  the  fifteenth  day 
of  October,  1886.  The  said  indictments  were  returned  into  court,  and  pre- 
sented by  the  said  grand  jury,  marked  or  indorsed,  respectively:  "A  True 
Bill.  (No.  1.)"  "A  Tme  Bill.  (No.  2.)"  On  Tuesday,  the  second  day  of 
ihe  February  term  of  the  county  court  of  Bedford  county,  the  accused  was 
tried  upon  the  indictment,  **No.  1,"  and  convicted  by  the  jury,  whose  verdict 
fixed  his  confinement  in  the  penitentiary  for  the  period  of  10  years;  and  the 
prisoner  was  remanded  to  jail.  On  Saturday,  the  fifth  day  of  the  said  term 
of  the  said  court,  the  prisoner's  attorney  made  a  motion,  in  the  absence  of 
the  prisoner,  to  have  the  verdict  set  aside,  and  to  have  a  new  trial  granted, 

^  Respecting  how  far  the  presence  of  the  accused  is  necessarv  at  a  criminal  trial,  see 
Jackson  v.  State,  (N.  J.)  9  Atl.  Rep.  740;  Roberts  v.  State,  (Ind.)  12  N.  E.  Rep.  500; 
Siate  V.  Moran,  (Or.)  14  Fac.  Rep.  410;  State  v.  Kelly,  (N.  C.)  2  S.  £.  Rep.  185. 
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upon  the  ground  that  on  the  day  after  his  trial  the  prisoner  had  discovered 
new  evidence  material  to  the  issue,  which,  by  due  diligence,  he  could  not 
have  known  before, — which  said  motion  the  court  heard  and  overruled  in  the 
absence  of  the  prisoner,  and  without  an  order  to  bring  him  into  court,  to 
which  ruling  the  prisoner,  by  his  counsel,  excepted.  On  Wednesday,  the 
ninth  day  of  the  term,  the  prisoner  was  brought  into  court,  and,  on  the  part 
of  the  court  and  the  common wesilth,  it  was  offered,  and  pressed  upon  him, 
to  renew  his  motion  for  a  new  trial;  which  the  prisoner  declined  to  do;  as 
his  motion  for  a  new  trial  had  been  made  and  overruled  on  Saturday  previous, 
tlie  fifth  day  of  the  term.  The  prisoner  thereupon  moved  the  court  to  set 
aside  the  verdict,  and  grant  him  a  new  trial,  upon  the  ground  that,  when  the 
motion  was  made,  on  Saturday,  the  fifth  day  of  the  term,  he  was  not  present 
in  c6urt,  which  motion  the  court  overruled,  and  to  which  ruling  of  the  court 
the  prisoner  excepted.  The  court  assigned  as  his  reason  for  overruling  the 
said  motion  that  he  had  the  prisoner  brought  into  court,  and  "it  being  sug- 
gested to  the  court  that,  when  the  prisoner  by  his  attorney  made  his  motion 
for  a  new  trial,  on  Saturday  last,  he  was  not  in  court,  it  is  ordered  that  the 
order  made  on  that  day,  overruling  his  motion  for  a  new  trial,  be  set  aside; 
and  the  prisoner  being  now  in  court,  he  is  asked  to  renew  his  motion  for  a 
new  trial,  if  he  desires  so  to  do;  and  thereupon  he  declines  to  do  so.  Where- 
upon the  court  overruled  the  motion  made  on  Saturday  last,  and  pronounced 
judgment  against  the  prisoner  according  to  the  verdict  of  the  juiy.*'  From 
this  judgment  of  the  county  court  of  Bedford  county  the  prisoner  petitioned 
for  a  writ  of  error  and  supersedeas,  which  was  refused  by  the  judge  of  the 
circuit  court  of  Bedford  county,  to  which  said  refusal  a  writ  of  error  and 
supersedeas  were  allowed  him  by  one  of  the  judges  of  this  court. 

On  the  fourth  day  of  March,  1887,  being  the  fourth  day  of  the  March  term 
of  the  county  court  of  Bedford  county,  the  prisoner  was  tried  by  a  jury,  in 
said  court,  upon  the  indictment  "No.  2,"  who  found  a  verdict  of  guilty  against 
him,  and  fixed  his  term  of  confinement  in  the  penitentiary  at  three  years,  and 
the  prisoner  was  remanded  to  jail.  On  Saturday,  the  fifth  day  of  the  term, 
the  prisoner's  counsel,  in  his  absence  from  the  court,  made  a  motion  for  the 
verdict  to  be  set  aside,  and  a  new  trial  to  be  granted  to  the  prisoner,  upon  the 
ground  that  it  was  contrary  to  the  law,  inasmuch  as  testimony  not  relevant 
to  the  issue  had  been  admitted  upon  the  trial;  which  motion  the  court  over- 
ruled, and  the  prisoner  excepted. 

On  Wednesday,  the  ninth  day  of  March,  1887,  the  prisoner,  George  Bond,  who 
stands  convicted  of  house-burning, "  No.  2,"  was  this  day  again  led  to  the  bar  of 
the  court,  in  custody  of  the  sheriff  of  the  county  of  Bedfoni,  and  it  being  sug- 
gested to  the  court  that  when  the  prisoner,  by  his  attorney,  made  his  motion 
for  a  new  trial,  on  Saturday  last,  the  prisoner  was  not  in  court,  it  is  ordered 
that  the  order  entered  on  that  day,  overruling  his  motion  for  a  new  trial,  be 
set  aside;  and  the  prisoner  being  now  in  court,  he  is  asked  to  renew  his  mo- 
tion for  a  new  trial,  if  he  desires  so  to  do,  and  thereupon  he  declines  to  do  so ; 
whereupon  the  court  overruled  the  motion  made  by  the  prisoner  on  Saturday 
last,  and  proceeded  to  pronounce  judgment  against  him  according  to  the  ver- 
dict of  the  jury.  And  thereupon  the  prisoner  moved  the  court  to  set  aside 
the  verdict  rendered  against  him,  and  the  sentence  passed  in  the  case,  but  to 
grant  to  him  a  new  trial,  on  the  ground  that,  on  Saturday  last,  when  his  mo- 
tion for  a  new  trial  was  made  and  overruled,  the  prisoner  was  not  in  court, 
which  motion  was  overruled  by  the  court.  The  prisoner  petitioned  the  judge 
of  the  circuit  court  of  Bedford  county  for  a  writ  of  error  and  supersedeas  to 
the  aforesaid  judgment  of  the  county  court,  which  were  refused,  whereupon 
he  applied  for,  and  obtained,  from  one  of  the  judges  of  this  court,  a  writ  of 
error  and  supersedeas  to  the  said  judgment. 

By  agreement  of  the  attorney  general  and  the  counsel  for  the  plaintiff  in  er- 
ror, these  two  cases  have  been  argued  and  submitted  as  one  case;  the  alleged 
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erroTS  complained  of  being  exactly  the  same  in  both  cases.  The  records  in 
both  cases  show  that,  when  the  prisoner,  by  his  oouusel,  made  his  motion 
for  new  trials,  he  did  not  appear  in  person,  and  was  not  in  the  court  when 
the  court  considered  and  overruled  the  said  motions.  Bishop,  on  Criminal 
Procedure,  §  682,  says:  "It  is  a  principle  pervading  the  entire  law  of  proced- 
ure in  criminal  cases,  that,  after  indictment  found,  nothing  shall  be  done  in 
the  cause  in  the  absence  of  the  prisoner.  Citing  in  the  note  Hooker^ 8  Case, 
13  Grat.  763.  Yet  the  doctrine  of  waiver  of  rights,  discussed  in  a  previous 
chapter,  may,  to  some  extent,  modify  this  principle  so  as  to  allow  of  proceed- 
ings in  the  absence  of  the  defendant,  when  he  does  not  choose  to  be  present; 
and  especially  when  his  convenience  is  consulted  by  having  the  steps  taken 
while  he  is  absent.  Yet  the  right  of  waiver  seems  not  to  b6  carried  very  far 
here."  In  Jackson^ s  Case,  19  Grat.  656,  it  was  held  that  the  prisoner  "is  to 
be  considered  as  standing  upon  all  his  legal  rights,  waiving  none  of  them." 
"In  felonies,  it  is  not  in  the  power  of  the  prisoner,  either  by  himself  or  by  his 
counsel,  to  waive  the  right  to  be  personally  present  during  the  trial. "  Bish. 
GrinuProc.  §  686.  In  the  case  of  Warren  v.  StaU,  19  Ark.  214.  68  Amer. 
Dec.  214,  the  editor,  in  a  note,  carefully  collating  all  the  authorities,  says: 
"The  better  opinion  is  that  the  rule  should  be  adhered  to  in  felonies,  from  ar- 
raignment to  the  final  sentence."  See,  also,  Stubhs  y.  State,  49  Miss.  724; 
State  ▼.  Hippon,  2  Bay,  99;  Simpson  v.  State,  56  Miss.  297;  HoUs  v.  State, 
52  Miss.  891;  Reg.  v.  Caudwell,  6  Eng.  Law  &  £q.  352;  Holton  v.  StaU,  2 
Fla.  476.  In  the  case  of  Andrews  v.  State,  2  Sueed,  550,  the  court  declares: 
"In  criminal  cases  of  the  grade  of  felony,  where  the  life  or  liberty  of  the  ac- 
cused is  in  peril,  he  has  the  right  to  be  present,  and  must  be  present,  during 
the  trial,  and  until  the  final  Judgment.**  Bish.  Crim.  Proc.  §  691,  cites 
the  case  of  Jewell  v.  Com.,  22  Pa.  St.  94,  in  which  it  was  said:  "His  [pris- 
oner's] counsel  may  ask  for  a  new  trial  in  his  absence/'  and  adds:  "It  is 
difficult  to  accept  this  as  the  universal  doctrine;  and,  perhaps,  the  law  on  this 
subject  is  not  held  in  all  judicial  localities  alike.  In  cases  of  misdemeanor, 
punishable  only  by  fine,  the  law  is,  indeed,  so;  thus  in  England,  where  a  de- 
fendant  has  been  found  guilty  upon  an  indictment  for  an  offense  which  does 
not  subject  him  to  corporal  punishment,  he  need  not  be  present  in  court  in 
order  to  move,  by  his  counsel,  for  a  new  trial."  This  statement  of  the  nega- 
tiw  requirement  of  the  law,  in  cases  of  misdemeanor,  or  where  the  offense 
charged  cannot  involve  the  life,  or  liberty,  or  sacredness  of  the  person  of  the 
prisoner,  is  pregnant  with  the  affirmative  that,  in  all  cases  where  the  convic- 
tion is  for  an  offense  the  punishment  of  which  is  the  loss  of  life,  liberty,  or 
the  sacred  immunity  of  the  person  of  the  prisoner,  he  must  be  present  in 
court  when  his  motion  for  a  new  trial  is  made,  and  when  it  is  acted  on  by  the 
court. 

However  this  may  be,  in  other  "judicial  localities,"  to  use  the  expression 
of  Mr.  Bishop,  it  is  the  absolute  rule  of  law  in  Virginia.  In  Sperry^s  Case, 
9  Leigh,  624,  Lomax,  J.,  said:  "The  well-established  practice  in  England 
and  in  this  state  is  that  a  prisoner  accused  of  felony  must  be  arraigned  in  per- 
son, and  must  plead  in  person;  and,  in  all  the  subsequent  proceedings,  it  is 
required  that  he  shall  appear  in  person.  This  practice  is  stated  in  Chitty's 
Crim.  Law,  411-414.  ♦  *  ♦  In  looking  into  the  Englisli  forms  of  entries, 
it  will  be  found  that  the  appearance  of  the  accused  is  carefully  stated  upon 
the  record  to  have  been  in  his  proper  person."  4  Chit.  Crim.  Law,  268. 
"An  appearance  by  attorney  cannot  imply  that  the  prisoner  was  personally 
present  in  court;  and,  therefore,  the  record  is  deficient  in  what  the  law  re- 
gards as  essential  to  be  stated  in  such  a  case."  For  this  error  the  judgment 
was  reversed,  and  a  new  trial  ordered.  And  this  court,  reviewing  that  case, 
in  the  case  of  Hooker  v.  Com.,  13  Grat.  766,  unanimously  affirmed  it,  giving 
the  prisoner  a  new  trial,  and  holding  it  to  be  the  right  of  the  prisoner  to  "be 
present  [in  court]  not  only  when  the  jury  are  hearing  his  case,  but  at  any 


Digiti 


zed  by  Google 


152  SOUTHEASTERN    REPORTER.  £Ga. 

subsequent  stage,  when  anything  may  be  done  in  the  prosecution  by  which 
he  is  to  be  affected. "    Jackson' a  Case,  19  Grat.  664,  reaffirms  these  decisicms. 

The  foregoing  citations  are  sufficient  to  attest  the  adjudged  authority  and 
importance  of  the  rule  of  law  and  practice  in  Virginia,  that  the  prisoner  has 
the  right  to  be  present  in  court  at  any  and  every  stage  of  his  trial  "when  any- 
thing may  be  done  by  which  he  is  to  be  affected/'  But  we  are  of  opinion 
that  the  record  in  this  case  shows  that  nothing  was  done,  in  the  prosecution, 
by  which  the  prisoner  was  or  could  be  affected,  or  of  which  he  can  rightfully 
complain.  The  motion  for  a  new  trial,  made  by  the  prisoner's  counsel  some 
days  after  the  verdict  had  been  rendered  and  recorded,  and  the  jury  had  been 
discharged,  could  not — could  not  by  any  possibility — ^have  influenced  the  jury 
in  their  finding;'and,  even  if,  in  legal  contemplation,  a  motion  was  made  and 
overruled  on  Saturday,  the  fifth  day  of  the  term,  by  the  prisoner's  counsel,  in 
behalf  of  the  prisoner,  when  the  prisoner  was  not  present,  yet,  the  record 
shows  that,  on  Wednesday,  the  ninth  day  of  the  term,  the  court  brought  the 
prisoner  into  court,  and  rescinded  the  order  entered  on  Saturday,  the  fifth 
day  of  the  term,  and  thereby  cured  the  irregularity,  (if  any  it  was,)  as.  under 
the  ruling  in  BostoelVs  Casey  20  Grat.  865,  it  had  the  rightful  power  to  do; 
and  that  the  prisoner  was  given  the  opportunity,  and  even  urged,  to  make 
his  motion  for  a  new  trial,  upon  the  same  grounds,  or  any  other  which  he 
might  have;  which  he  elected  not  to  do.  Whereupon  the  court  proceeded, 
very  properly,  to  pronounce  judgment  upon  the  prisoner  according  to  law  and 
the  verdict. 

We  do  not  think  the  court  erred  in  refusing  to  grant  a  new  trial,  upon  the 
ground  of  after-discovered  evidence.  It  was  merely  cumulative,  and  could 
not,  or  ought  not,  to  produce  a  different  verdict.  Kor  is  the  assignment  of 
error  well  taken  that  the  court  admitted  evidence  of  the  threats  made  by  the 
prisoner  against  William  Franklin.  It  was  relevant,  and  showed  that  Frank- 
lin's dwelling  was  so  close  to  the  barn,  which  was  burned,  that  it  repeatedly 
caught  on  fire,  and  was,  with  the  utmost  difficulty,  saved  from  destruction. 

The  judgments  complained  of  are  right,  and  they  are  affirmed.  Affirmed; 
— both  cases. 

Lewis,  P.,  concurred  in  affirming  the  judgment  in  each  case,  but  was  of 
opinion  that  the  validity  of  the  proceedings  was  not  affected  by  reason  of  the 
absence  of  the  prisoner  when  the  motion  for  a  new  trial  was  made  and  dis- 
posed of. 


Hudson  v,  Gofp, 

(Supreme  Court  of  Georgia.    February  18,  1887.) 

1.  Replkvin— Kleotiow  of  Remedibb—Waiveb- 

In  an  action  to  recover  personal  property,  the  plaintifiTs  right,  under  the  Oeoi^a 
Code,  to  elect  upon  the  trial,  whether  he  will  accept  an  alternative  verdict  for  the 
property  or  its  value,  or  a  verdict  for  the  damages  alone,  or  for  the  property  alone, 
with  hire,  is  not  lost  by  suing  out  a  bail  process  pending  the  action,  and  causing 
the  property  to  be  seized,  and  this  is  so  although  the  defendant  may  not  have  re- 
plevied or  otherwise  regained  possession  from  the  officer. 

2.  Lakdlobo  and  Tekant—'*  Cropper's  "  Contract— Possessiok  of  Crops. 

Where  the  agreement  between  the  land-owner  and  the  cropper  is  to  the  effect  that 
the  former  is  to  continue  in  possession  of  the  latter's  part  of  the  crop  until  all  ad- 
vances are  paid  for,  a  demand  and  a  refusal  before  full  payment  does  not  establish 
a  conversion  by  the  land-owner. 

3.  Tender— Evidence. 

That  a  party  furnished  money  to  his  attorney  with  which  to  tender  payment  is 
not,  of  itself,  proof  that  either  he  or  bis  attorney  made  the  tender. 

Error  from  superior  court,  Sumter  county;  Simmons,  Judge. 

li»  P,  Hollis,  for  plaintiff  in  error*    E,  G,  SimmonSt  for  defendant. 
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Bleckley,  C.  J.  1.  In  an  action  to  recover  personal  property,  the  plain- 
tiff's right,  under  the  Code,  to  elect  upon  the  Mai  whether  he  will  accept  an 
alternative  verdict  for  the  property  or  its  value,  or  a  verdict  for  the  damages 
alone,  or  for  the  property  alone,  with  hire,  is  not  lost  by  suing  out  a  bail  pro* 
cess,  pending  the  action,  and  causing  the  property  to  be  seized,  though  the  de- 
fendant may  not  have  replevied  nor  otherwise  regained  possession  from  the  offi- 
cer. This  is  a  somewhat  novel  question  in  our  practice,  and  we  have  considered 
it  carefully,  and  arrived  at  the  conclusion  just  stated.  The  matter  of  suing 
out  bail  process  is  simply  the  use  of  a  prescribed  remedy.  The  plaintiff  in  tro- 
ver has  that  right,  and  his  use  of  it  does  not  preclude  him  from  exercising  any 
other  statutory  right  which  is  consistent  with  it.  The  right  to  elect  upon  the 
trial  is  distinctly  conferred  by  the  Code,  §3564,  which  section  is  anticipated 
somewhat  in  sections  3028,  3079,  3563.  The  steps  taken  to  secure  the  forth- 
coming of  the  property  to  answer  the  judgment,  are  not  inconsistent  with  the 
right  to  have  the  judgment  for  damages,  when  rendered,  collected  out  of  that 
property.  Another  section  of  the  (Me  (3585)  declares  that  in  case  of  recov- 
ery the  property  is  subject  to  the  judgment,  and  that  the  title  to  it  does  not 
vest  in  the  defendant  until  the  judgment  is  paid  out  of  that  property.  The 
plaintiff  has  a  right  to  satisfaction,  and  his  recovery  constitutes  the  first  lien 
upon  it.  Section  3079.  The  object  of  the  bail  process  is  simply  to  secure  the 
forthcoming  of  the  property  to. answer,  in  the  manner  authorized  by  law,  for 
such  recovery  as  may  be  had,  or  to  get  bond  and  personal  security  instead.  If 
the  election  be  to  take  the  property  specifically,  that,  of  course,  is  the  end  of 
the  matter,  and  the  recovery  is  satisfied  by  getting  or  retaining  the  property. 
But  where  the  plaintiff  elects  to  take  a  money  verdict,  the  property  is  to  be 
applied  to  its  satisfaction.  In  the  present  case  it  does  not  appear  what  became 
of  the  property,  further  than  that  it  was  seized  by  the  officer,  and  was  not  re- 
turned to  the  possession  of  the  defendant.  Whether  it  remained  in  the  hands 
of  the  officer,  or  whether  the  plaintiff  gave  bond  and  security,  as  the  statute 
authorized  him  to  do,  and  took  possesion  of  it  himself,  does  not  appear.  If 
he  had  done  the  latter,  and  the  facts  were  proved,  in  all  probability  it  would 
be  allowable  for  the  jury  to  apply  the  value  of  the  property  at  the  time  he  re- 
ceived it,  in  mitigation  of  damages,  and  simply  render  a  verdict  for  the  bal- 
ance. But  there  is  no  basis  in  this  case  to  adjudicate  further  than  that  the 
use  of  this  remedy  did  not  preclude  the  plaintiff  from  making  his  election  to 
take  a  money  verdict,  at  the  time  of  trial.  It  was  suggested  that  the  adoption 
of  this  remedy  was  an  election,  and  that  he  was  bound  by  it  as  an  election, 
although  not  exercised  at  the  time  of  trial.  We  think  not.  An  election  to 
better  one*s  security  is  not  an  election  to  accept  the  security  in  satisfaction. 

2.  When  land-owner  and  cropper  stipulate  that  the  former  is  to  continue 
in  possession  of  the  latter^s  part  of  the  crop  until  all  advances  are  paid  for,  a 
demand  and  refusal  before  full  payment  will  not  establish  conversion.  The 
evidence  here  was  uncontradicted  that  the  parties  stipulated  that  the  cropper^s 
portion  of  the  crop,  which  was  two-thirds,  should  be  held  by  the  land-owner 
ufitil  all  advances  were  paid  for.  We  designate  the  plaintiff  as  a  "cropper" 
because  it  does  not  appear  from  the  record  that  the  relation  of  landlord  and 
tenant  subsisted  between  the  parties.  It  is  probable  that  that  would  make 
no  difference,  under  an  agreement  similar  to  this.  The  case,  however,  is 
ruled  upon  the  view  of  the  relation  between  them  being  that  of  land-owner 
and  cropper. 

3.  That  a  party  furnished  money  to  his  attorney  with  which  to  tender  pay- 
ment, is  not,  of  itself,  proof  that  either  he  or  his  attorney  made  the  tender. 
The  evidence  stops  (and  the  plaintiff  himself  was  the  witness)  with  the  fact 
that  he  had  borrowed  money  and  placed  it  in  the  hands  of  his  attorney,  to 
make  a  tender  of  the  balance  due  for  the  advances  which  he  had  received. 
The  attorney  does  not  testify,  nor  does  any  one  testify,  that  such  a  tender 
was  actually  made.    The  landlord's  evidence  is  that  a  balance  of  $11,  and 
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more,  remains  due;  and  this  appears  to  be  uncontradicted.  We  think,  there- 
fore, that  this  action  was  brought  prematurely.  It  could  not  be  maintained, 
under  the  contract  between  the  parties,  while  there  was  a  balance  due  from 
the  plaintiff  to  the  defendant.  Consequentlj,  we  reverse  the  judgment.  Sims 
V.  Dorsey,  61  Ga.  489. 
Judgment  reversed. 

Safe  Go.  v.  Baker  Ck). 

(Supreme  Cortrt  of  Georgia,    February  8,  18870 

Rbflktik — Pleading. 

The  declaration  in  an  action  under  the  Qeorgia  Code,  for  the  recovery  of  two 
fire-proof  iron  safes,  allied  that  the  safes  were  in  the  possession  of  the  defendant 
county,  which  had  bought  them  of  the  plaintiff;  that  the  plaintiff  claimed  title  to 
the  safes,  and  that  the  county  refused  to  deliver  them,  or  to  pay  the  profits  thereof, 
which  were  of  the  annual  value  of  |75.  ffeid^  that  the  declaration  stated  no  cause 
of  action,  the  averments  thereof  not  being  inconsistent  with  the  county's  rights  to 
possession  by  reason  of  the  purchase  set  out. 

Error  from  superior  court,  Baker  county;  Hansell,  Judge. 

On  demurrer  to  declaration. 

2>.  H,  PopCf  for  plaintiff  in  error.    Donaldson  <&  Hatves,  for  defendant  in 
error. 
• 

Hall,  J.  This  was  a  statutory  action  against  the  county  of  Baker  for  the 
recovery  of  two  fire-proof  iron  safes,  claimSi  by  the  plaintiffs.  The  declara- 
tion alleged  that  these  safes  were  in  the  possession  of  the  county,  and  tliat 
they  had  been  bought  from  the  plaintiffs  by  the  county;  that  the  plaintiffs 
claimed  title  to  them;  that  the  county  refused  to  deliver  them  to  the  plain- 
tiffs, or  to  pay  the  profits  thereof,  which  were  alleged  to  be  of  the  annual  value 
of  875.  A  general  demurrer  was  filed  to  the  writ,  and  sustained.  It  is  evi- 
dent that  no  cause  of  action  was  set  forth.  From  aught  that  appears  to  the 
contrary,  the  defendant,  as  purchaser,  was  rightfully  in  possession  of  the  prop- 
erty, and  had  the  title  thereto  by  reason  of  their  purchase.  There  was  no 
negation  of  this  right  to  make  use  of,  or  convert  to  the  purposes  of  the  county, 
the  property;  nothing  going  to  show  that  the  plaintiffs  had  any  right  to  main- 
tain this  action.  In  this  view  it  is  unnecessary  to  consider  any  of  the  other 
questions  made  by  this  record.  The  judgment  on  the  demurrer  was  mani- 
festly correct,  and  was  the  only  one  that  could  have  been  rendered  in  the  case 
made  by  the  pleadings,  and  must  be  affirmed. 


Terrt  v.  Bane  of  Americus. 

(Supreme  Ootirt  of  Georgia.    February  8,  1887.) 

1.  ExECtmoN — State  Levy. 

Under  Code  Ga.  §  2914,  protiding  that  seven  years  must  elapse  from  the  date  of 
the  levy  entered  by  an  officer  on  the^./a.,  before  the  judgment  becomes  dormant^ 
the  lapse  of  a  little  more  than  a  year  from  the  entry  of  the  levy  until  the  property 
seized  was  advertised  for  sale,  does  not,  in  the  absence  of  any  injury  to  the  judg- 
ment debtor  by  reason  of  the  postponement  of  action,  render  the  levy  ''stale." 

2.  Same — Affidavit  of  Illegality. 

An  affidavit  of  illegality  to  a  fieri  faciaa  set  out  that  **  the  fi.  fa.  and  promissory 
note,  (the  cause  of  action,)  was  paid  off  in  full,"  and  that  there  was  nothing  due 
on  the  same.  Held,  on  demurrer,  that  the  affidavit  was  not  only  uncertain,  but  also 
efuaive,  it  not  appearing  therefrom  whether  the  note  was  paid  before  or  after  the 
fi.  fa.  was  issued. 

Error  from  superior  court,  Webster  county;  Port,  Judge. 
E.A.  Hawkins y  for.  plaintiff  in  error.    Du  Pont  Querry  and  /.  B.  Hudsonp 
for  defendant. 
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Hall,  J.  This  affidavit  of  illegality  to  the^.  /a.  set  forth  the  following 
grounds:  That  the  levy  was  stale,  having  been  made  in  1884,  and  no  action 
taken  thereon  until  the  property  levied  un  was  advertised  for  sale  in  1886; 
that  the  plaintiff  postponed  all  action  thereon  from  the  twenty-seventh  of  Go- 
tober,  1884,  until  and  to  the  next  October;  and  "that /f. /a.,  and  promissory 
note,  the  cause  of  action,  was  paid  off  in  full, ''  and  there  was  nothing  due 
on  the  same.  The  court  sustained  a  general  demurrer  thereto,  and  dismissed 
the  affidavit.    This  is  the  error  alleg^. 

1.  There  is  nothing  in  the  ground  that  the  levy  was  stale,  nor  does  it  ap- 
pear that  the  plaintiif  was  injured  by  the  postponement  of  action  on  the  levy 
as  alleged.  A  little  over  a  year  had  elapsed  from  the  entry  of  the  levy  until 
the  property  seized  was  advertised  for  sale.  Seven  years  must  elapse  from 
the  date  of  the  levy  entered  by  an  officer  on  the^./a.  before  the  judgment 
becomes  dormant.  Ckxle,  g  2914.  We  know  of  no  other  rule  than  this,  in  re- 
lation to  what  is  termed  a  "stale"  levy,  the  demand  which  the  levy  was  made 
to  satisfy,  without  some  very  special  and  unusual  circumstances,  could  scarcely 
be  deemed  stale  in  less  than  two  years  from  the  date  of  its  accrual. 

2.  It  is  not  stated  when  or  to  whom  the  note,  the  caueeofaetionof  theft, 
fa.,  was  paid.  It  does  not  appear  whether  the  note  was  paid  before  or  after 
the^./a.  was  issued.  This  allegation  is  not  only  uncertain,  hxxt  elusive.  If 
the  payment  of  the  note  was  made  before  the  judgment  on  which  the>2.  /a. 
issued  was  rendered,  it  is  merged  therein,  and,  if  the  defendant  would  avail 
himself  of  the  payment,  it  should  have  been  pleaded  in  bar  of  the  same,  or  if 
made  after  the  judgment,  and  before  the^.  fa,  issue  thereon,  this  fault  should 
have  been  distinctly  stated.  In  Weems  v.  Stokes,  66  Ga.  88,  relied  on  by  the 
counsel  for  affiant,  the  affidavit  alleging  payment  seems  to  have  been  redund- 
ant, not  at  all  uncertain  or  elusive;  and  the  court  held  it  sufficient,  notwith- 
standing the  surplusage,  because  it  distinctly  stated  that  the  execution  had 
been  paid  after  it  had  been  transfen*ed  to  the  party  at  whose  instance  it  was 
being  enforced.  That  the  averment  of  payment  is  uncertain  and  insufficient, 
see  MeQhee  v.  Way,  46  Ga.  282;  aharp  v.  Kennedy,  50  Ga.  208. 

There  was,  therefore,  no  error  in  sustaining  the  demurrer  to  this  affidavit.. 
Judgment  affirmed. 

Burke,  Adm'r,  and  another  v,  Beall,  Ex'r. 
{Supreme  Court  of  Georgia,    February  28,  1887.) 

1.  EXECtJTOBS— TbWANTB  IS  COMMON— LIABILITY  FOB  ReKT— PROCEEDS  OP  ESTATK. 

A  father  left  all  his  property  by  will  to  his  two  sons,  and  named  them  as  execu- 
tors. They  made  no  aiviaion  for  a  lon^  time  pending  certain  litigation,  in  which 
the  estate  was  interested,  and  in  the  meanwhile  cultivated  the  property  as  tenants 
in  common.  HeJd^  that  their  legal  relation  to  the  property  was  that  of  heirs,  and 
renters  as  individuals,  from  themselves  as  executors ;  that  they  were  liable  to  the- 
estate  for  reasonable  rent  and  hire,  and  were  entitled  as  tenants  in  common  to  the 
proceeds  of  the  business. 

2.  Sams— Death  of  One  ExBcmoB— Bights  of  Suevhtob. 

Where  two  sons  are  named  in  their  father's  will  as  executors,  and  one  of  them 
dies  before  administration,  before  the  representatives  of  the  deceased  executor  can 
claim  any  specific  property  from  the  father's  estate,  there  must  be  an  administration 
by  the  surviving  executor. 

3.  Same— Death  of  Executob— Suppobt  of  Widow— Dower— Ihjukction. 

Where  one  of  two  sons,  who  were  executors  of  their  father's  will  dies  before  the- 
estate  is  administered,  an  injunction  will  not  be  granted  to  prevent  an  assignment 
of  a  year's  support  for  the  widow  and  children  of  the  deceased  son,  and  for  dower 
to  his  widow.  If  the  right  to  support  and  dower  cannot  be  asserted  against  the 
surviving  executor,  he  can  defend  himself  at  law.  and  has  no  need  for  an  injunction. 

Error  from  superior  court  Dougherty  county;  Bower,  Judge. 
R.  Hohhs  and  Qmith  (ft  Jones,  for  plaintiffs  in  error-     6*.  B,  Wooten,  for 
defendant. 
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Bleckley,  C.  J.  Beall,  the  father,  made  a  will,  and  died.  He  gave  all  his 
property  to  his  sons,  to  be  divided  equally  between  them,  and^tppointed  them 
executors.  They  qualified,  and  took  possesion  of  the  property,  and  used  it, 
under  a  copartnership  name,  for  planting.  There  was  a  certain  action  against 
their  ancestor,  to  which  they  were  made  parties;  and  awaiting  the  result  of 
this  action,  they  forebore  to  make  any  division  of  the  property,  but  cultivated 
It  and  used  it  as  tenants  in  common,  or  copartners,  until  one  of  them  died; 
the  property  still  being  undivided,  and  some  debts  being  still  unpaid.  Ad- 
ministration was  granted  upon  the  estate  of  the  deceased  son,  and  his  admin- 
istrator came  forward  and  attempted  to  sell  the  interest  of  the  deceased  in 
some  of  the  lands.  His  widow  made  application  for  a  year's  support  for  her- 
self and  children,  and  threatened  to  apply  for  dower,  in  the  lands.  The  sur- 
viving executor  applied  for  an  injunction  against  any  interference  by  the  ad- 
ministrator of  the  deceased  with  this  property,  and  against  any  assignment 
of  yearns  support  or  dower,  and  the  judge  below  granted  an  injunction  to  hold 
ofiE  the  administrator  of  the  deceased  son  from  this  property,  and  to  hold  off 
the  widow  and  children  of  the  deceased  from  any  assignment  of  yearns  sup- 
port, or  assignment  of  dower.  The  circumstances  show  that  the  widow  was 
aiming  at  this  property  for  the  year's  support,  as  well  as  for  dower.  The  case 
was  brought  here  by  the  administrator  and  the  widow,  with  the  children  also 
as  parties. 

Where  the  only  devisees  and  legatees  under  a  will  are  also  executors,  they 
can  administer  as  informally  as  they  please,  so  that  they  do  not  interfere  with 
the  rights  of  creditors;  but  where  they  do  not  in  fact  administer  the  estate, 
but  keep  themselves,  through  a  series  of  years,  related  to  it  as  executors,  and 
at  the  same  time  relate  themselves  to  it  as  individuals,  what  is  their  legal  re> 
lation  as  a  whole  to  the  specific  property  of  which  the  estate  consists?  They 
cannot  have  the  legal  title  in  their  character  of  executor?,  and  also  in  their 
character  as  individuals.  There  is,  however,  no  difiiculty  in  their  holding  the 
property  as  executors,  to  await  the  result  of  pending  litigation,  in  which  the 
estate  is  interested,  or  until  the  debts  are  all  paid,  and  in  using  it  to  carry  on 
an  individual  business  of  their  own  as  copartners,  or  tenants  in  common.  If 
they  do  this,  they  are  virtually  renters  of  the  realty,  and  heirs  of  the  person- 
alty in  their  character  as  individuals,  from  themselves  in  their  character  of 
executors.  Did  the  estate,  as  to  the  corpus,  prove  insolvent,  they  would  be 
answerable  to  creditors  for  reasonable  rent  and  hire,  no  matter  what  profits 
or  losses  attended  their  copartnership  business;  and,  after  getting  clear  of 
creditors  of  the  testator,  they  would  be  entitled  as  individuals,  not  as  execu- 
tors, to  all  the  profits  of  that  business.  It  is  fairly  inferable  from  the  record, 
both  that  the  estate  of  Jeremiah  Beall  has  never  been  administered,  and  that 
the  two  sons  conducted  a  partnership  business  in  using  it.  They  could  not 
have  been  partners  as  executors,  and  so  the  partnership  holding  must  have 
been  subordinate  to  their  holding  as  executors.  When  one  of  them  died,  leav- 
ing the  property  in  this  situation,  and  some  unpaid  claims  against  the  estate, 
the  other,  as  surviving  executor,  had  the  right  to  administer  the  entire  estate 
of  Jeremiah  Beall,  which  had  not  previously  been  administered.  The  broth- 
er's administrator  can  administer  nothing  which  constituted  a  part  of  the 
father's  estate,  so  long  as  it  remains  unadminibtered  by  the  executor.  In 
Jeremiah  Beall's  will  there  are  no  specific  devises  or  legacies.  The  whole  es- 
tate is  disposed  of  together,  and  the  executors  either  parted  with  title  and  do- 
minion as  such,  or  they  did  not.  If  they  did,  the  survivor  has  no  right  to  an 
injunction  to  prevent  the  administrator  of  the  brother's  estate  from  selling, 
and  if  they  did  not,  he  has  no  need  for  such  injunction.  And  the  same  may 
be  said  of  year's  support  and  of  dower.  Neither  of  these  can  be  taken  in  the 
estate  of  Jeremiah  Beall,  but  only  in  the  estate  of  James  Beall.  If  James 
Beall  left  an  estate,  whether  derived  from  his  father  or  not,  subject  to  a  year's 
support  for  his  family,  or  to  this  support  and  dower,  there  is  no  cause,  1^^ 
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or  equitable,  for  obstructing  the  enjoyment  of  these  jights  or  either  of  them. 
In  their  very  nature,  they  are  rights  for  speedy  possession  and  enjoyment. 
And  if  there  be  no  such  estate,  the  assignment  of  a  year's  support  to  the  fam- 
ily, or  of  dower  to  Mrs.  Beall,  should  not  be  hindered  or  delayed,  at  the  in- 
stance of  Jeremiah  BeaU's  executor,  a  mere  stranger.  The  rights  which  that 
executor  has  in  the  property  of  his  testator  are  legal  rights,  and  can  be  as- 
serted at  law.  With  regard  to  the  contract  between  the  widow  and  the  ex- 
ecutor, it  surely  is  no  basis  for  an  injunction,  either  against  the  administrator, 
who  was  no  party  to  it,  or  against  the  widow  as  to  year's  support  and  dower. 

1.  Where  the  testator  devised  and  bequeathed  his  whole  estate  to  his  two 
sons,  to  be  equally  divided  between  them,  appointing  them  executors,  and 
they  both  qualified,  and  without  administering  the  property,  or  dividing  it, 
used  the  realty  and  personalty  in  carrying  on  a  farming  business,  as  copartr 
nersy  or  tenants  in  common,  awaiting  the  termination  of  some  litigation 
against  them  as  executors,  and  one  of  them  died  leaving  the  property  undi- 
vided, and  some  claims  against  the  estate  outstanding,  their  legal  relation  to 
the  property,  in  using  it,  was  that  of  renters  and  hirers  of  it,  as  individuals, 
from  themselves  as  executors;  they  were  liable  to  the  estate  for  reasonable 
rent  and  hire,  and  were  entitled  as  copartners  or  tenants  in  common  (not  as 
executors)  to  the  proceeds  of  the  business. 

2.  The  surviving  executor  is  entitled,  as  such,  to  administer  the  whole  es- 
tate of  the  testator,  and  will  be  accountable  to  the  administrator  of  the  de- 
ceased brother  for  his  share,  either  in  kind,  if  a  division  in  kind  be  had,  or  in 
money,  if  a  sale  for  division  should  take  place.  Before  any  specific  property 
can  come  from  the  father's  estate  to  the  administrator  of  the  son  to  be  ad- 
ministered, it  must  be  administered  by  the  surviving  executor  of  the  father. 

3.  If  the  widow  and  children  of  the  son  be  entitled  to  a  year's  support,  or 
the  widow  to  dower,  there  is  no  cause,  legal  or  equitable,  for  delaying  the 
enjoyment  of  these  rights;  and  if  they  cannpt  be  asserted  against  the  surviv- 
ing executor,  he  can  defend  himself  at  law  upon  hia  title  as  executor,  and  has 
no  need  for  an  injunction. 

Judgment  reversed. 

Brown,  Adm'r,  v.  Joiner,  Adra'r,  and  others. 
{Supreme  Court  qf  Georgia,    February  28,  1887.) 

1.  Dbcedbitt's  EaTATB—DiBTRiBunon— Support  op  Family. 

Code  Ga.  g  2571,  provides  that,  upon  the  death  of  any  person*  solvent  or  Insolv- 
ent, it  shall  be  the  duty  of  the  ordinary,  upon  the  application  of  the  widow,  or  of 
the^^ardian  of  the  child  or  children,  or  any  other  person  in  their  behalf,  to  ap- 
X>oint  five  appraisers  to  set  apart  a  year's  support  for  the  family.  Held  that,  under 
thb  section,  upon  the  death  of  the  busbana,  the  provision  for  the  support  of  the 
fiimily  vests  at  once  in  the  widow  or  child  ;  and,  if  she  dies  before  the  same  is  set 
apart,  her  administrator  may  have  the  allowance  made. 

2-  Samb— APFOiimfsnT  of  Appbaisebs— Death  of  Widow. 

The  allowance  of  a  year's  support  for  a  widow  and  her  minor  child  from  the  es- 
tate of  her  deceased  husband,  made  by  appraisers  appointed  upon  the  application 
of  the  widow,  but  after  her  death,  is  void. 

Error  from  superior  court,  Pulaski  county;  Kibbee,  Judge. 
L.  C  Ryan  and  W.  L,  Grice,  (by  /.  H,  Lumpkin,)  for  plaintiflP  in  error. 
J.  J7.  Martin,  for  defendants. 

Blandford,  J.  Tarpley  B.  Owens  died,  leaving  a  widow  and  minor  child. 
The  widow  applied  for  12  months'  support  out  of  the  estate  of  Owens,  for 
herself  and  a  minor  child  of  the  deceased,  but  not  hers.  She  gave  notice  of 
this  application  to  Joiner,  the  administrator  of  Owens.  The  widow  died  on 
the  day,  and  before  the  ordinary  appointed  appraisers  to  set  apart  the  12 
months'  support    The  appraisers  did  set  apart  12  months*  support  out  of  the 
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estate  of  the  deceased.  This  was  done  after  the  death  of  the  widow,  and  the 
same  was  filed  in  the  office  of  the  ordinary,  and  within  12  months  thereafter 
the  administrator  of  Owens  applied  to  have  this  allowance  of  12  months^ 
support  to  the  widow  set  aside,  upon  the  ground  that  the  widow  was  dead 
when  the  order  appointing  the  appraisers,  and  the  appraisement  and  setting 
apart  of  the  same  by  the  appraisers,  was  made;  and  gave  Brown,  adminis- 
trator of  the  deceased  widow,  notice  of  the  application.  The  court  of  ordinary 
set  it  aside,  and  declared  the  same  void,  from  which  Brown,  administrator  of 
the  widow,  appealed  to  the  superior  court,  and,  upon  the  trial  of  the  case  in 
the  superior  court,  the  judgment  of  the  ordinary  was  confirmed  by  the  verdict 
oi  the  jury.  A  motion  for  new  trial  was  made  in  the  case  by  Brown,  the 
administrator  of  the  deceased  widow,  which  was  refused  by  the  court,  and 
this  is  excepted  to.* 

Section  2571  of  the  Code  declares  that,  "among  the  necessary  expenses  of 
administration,  and  to  be  preferred  before  all  other  debts,  is  the  provision  for 
the  support  of  the  family,  to  be  ascertained  as  follows:  Upon  the  death  of 
any  person,  testate  or  intestate,  leaving  an  estate  solvent  or  insolvent,  and 
leaving  a  widow,  or  a  widow  and  minor  child  or  children  only,  it  shall  be  the 
duty  of  the  ordinary,  on  the  application  of  the  widow,  or  the  guardian  of  the 
child  or  children,  or  any  other  person  in  their  behalf,  on  notice  to  the  repre- 
sentative of  the  estate,  (if  there  is  one,  and,  if  none,  without  notice,)  to  ap- 
point five  discreet  appraisers,"  etc.  We  think  that,  under  this  statute,  upon 
the  death  of  the  husband  leaving  a  widow  or  minor  child,  this  provision  for 
the  support  of  the  family,  specified  in  the  Code,  vests  in  such  widow  and 
minor  child  or  children,  if  there  be  any;  and,  if  the  widow  die  before  the  same 
has  been  set  apart  to  her,  this  right  to  have  the  12  months'  support  survives 
to  her  administrator,  and  he,  as  such  administrator,  may  apply  to  the  ordi- 
nary to  have  this  allowance  made  in  as  ample,  full,  and  complete  a  manner  as 
the  widow  could,  should  she  be  in  life.  But,  in  this  case,  we  think  that  the 
action  of  the  ordinary  in  the  appointment  of  the  appraisers,  and  the  action  of 
the  appraisers  setting  apart  and  assigning  to  the  widow  a  part  of  the  estate 
of  the  deceased,  was  void,  and  that  the  judgment  and  proceedings  thereon 
were  properly  set  aside  by  the  court.  So  we  affirm  the  judgment  of  the  court 
in  this  case,  with  directions  that  the  administrator  of  Mrs.  Owens  be  allowed 
to  make  an  application  anew  for  her  12  months'  support  to  the  ordinary,  and 
that  the  same  be  set  apart  to  him  as  her  administrator,  under  the  same  rules 
and  regulations  as  would  apply  in  case  the  widow  were  alive,  and  the  appli- 
cation had  been  made  by  her;  and  that,  when  the  same  is  set  apart,  he  shall 
hold  the  same  as  her  administrator,  to  be  accounted  for  and  distributed,  under 
the  law,  to  her  heirs  at  law  or  creditors.    Judgment  affirmol. 


Savannah,  F.  &  W.  By.  v.  Gray. 

(Supreme  Court  of  Georgia,    February  26,  1887.) 

Kegligbnob— Pbesumption— EviDBircB  TO  OvBBcwMB— Quantity  or  Tbsttmont. 

In  an  action  brought  against  a  railroad  company  for  the  killing  of  a  colt,  held, 
that  it  was  not  necessary,  to  overcome  the  presumption  of  negligence,  for  the  de- 
fendant to  produce  every  person  who  was  acquainted  with  the  facts,  the  evidence, 
as  a  whole,  showing  that  the  colt  was  killed  through  an  unavoidable  accident. 

Error  from  superior  court,  Decatur  county;  Bower,  Judge. 
D.  A,  Russel  and  A,  L,  ffawes,  for  plaintiff  in  error.    John  B,  Donaldson 
and  0.  Q,  Qurley^  for  defendant  in  error. 

Hall,  J.  This  was  a  suit  against  the  Savannah,  Florida  &  Western  Bail- 
way  Ck)mpany,  to  recover  damages  for  killing  a  colt,  the  property  of  the  plain- 
tiff, by  the  running  of  the  locomotive  and  cars  of  the  company,  in  which  a 
verdict  was  rendered  against  it  for  the  proven  value  of  the  colt.    The  case 
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made  by  the  plaintiff  was  that,  some  half  hour  after  the  alleged  casualty,  the 
colt  was  found  dead  near  the  railroad  track,  haying  been  badly  mutilated  and 
wounded;  that,  from  appearances,  it  had  tried  to  cross  the  track,  and  came 
in  collision  with  the  engine.  Its  tracks  were  discovered  ascending  the  bank, 
and  on  the  portion  of  the  railroad  track  where  the  damage  seems  to  have  been 
done.  There  were  no  tracks  of  the  animal  going  up  or  down  the  railroad. 
There  was  no  question  that  it  was  killed  by  the  engine;  and  to  overcome  the 
presumption  existing  against  the  railroad  in  such  cases,  that  the  injury  was 
the  result  of  negligence  on  the  part  of  its  employes,  the  company  showed  by 
one  of  them,  who  was  on  the  engine,  that  the  colt  jumped  on  the  railroad 
track  so  near  the  engine  that  no  diligence  would  have  availed  on  the  part  of 
those  in  charge  of  the  train  to  prevent  the  collision.  They  did  not  introduce 
the  engineer  or  fireman,  however,  or  otherwise  account  for  them  than  by 
showing  that  the  fengineer  had  quit  the  employment  of  the  conipany,  and  gone 
to  Florida,  where  his  residence  could  not  be  ascertained  so  as  to  enable  them 
to  get  his  testimony.  The  fireman,  at  the  time  of  the  damage,  was  on  the  bot- 
tom of  the  tender,  attending  to  his  duties,  and  could  not  have  seen  the  ani- 
mal on  the  track;  for  as  it  was  approaching  the  train,  which  was  the  fast  mail 
train  of  the  company,  it  was  running  at  a  high,  though  not  unusual,  rate  of 
speed.  And  it  further  appeared  that  the  engineer,  had  he  been  on  the  look- 
out, could  not  have  seen  the  animal  when  it  got  on  the  track.  There  was  no 
necessary  conflict  in  the  evidence  of  the  plaintiff  and  the  defendant  in  this 
case  as  to  the  manner  of  the  killing,  it  not  being  contested  that  the  colt  was 
killed  by  the  running  of  defendant's  engine.  The  circumstances  testified  to 
by  the  plaintiff*  and  the  account  given  of  the  actual  occurrence  by  the  rail- 
road employe  who  testified,  were  not  opposed  to  each  other,  and  render  his 
account  of  the  circumstances  of  the  occurrence  altogether  probable  and  true. 

The  killing  seems  to  have  been  the  result  of  one  of  those  sudden  emergen- 
cies against  which  no  foresight  or  prudence  could  have  guarded.  The  only 
contention  on  the  part  of  the  plaintiff  is  that  the  presumption  against  the 
company  was  not  overcome,  because  of  its  failure  to  introduce  as  witnesses 
all  the  persons  who  were  in  charge  of  the  engine  and  tender;  and  he  relies 
on  several  decisions  of  this  court  to  sustain  that  position,  especially  on  the 
case  of  RaUroad  Co,  v.  WaU,  75  Ga.282,  (October  term,  1885,)  where  it  was 
held  that,  when  the  engineer  and  fireman  were  both  present,  and  only  the 
former  was  sworn  as  a  witness,  this  was  a  circumstance  from  which  the  jury 
might  infer  that,  had  the  other  witness  been  introduced,  his  testimony  might 
have  shown  negligence  on  the  part  of  the  company;  and  for  this  reason  the 
verdict  against  the  company  was  not  without  evidence  to  support  it.  In  Rail- 
road V.  Culler^  75  Ga.  706,  (same  term  uhi  supra,)  it  was  said  that  the  pre- 
sumption of  negligence  against  a  railroad  company  in  such  a  case  is  a  trouble- 
some one  to  overcome;  and,  to  do  it  successfully,  it  is  better  that  the  agents 
of  the  company  stationed  on  the  engine  be  all  called.  In  Davis  v.  Railroad^ 
75  Ga.  645,  (same  term,)  this  question  again  came  up.  and  it  was  there  held 
that  in  an  action  for  damages  against  a  railroad  company,  resulting  from  the 
running  of  the  engines  and  cars,  if  the  engineer  were  introduced  as  a  witness 
and  the  fireman  were  unaccounted  for,  this  might  authorize  an  inference  on 
the  part  of  the  jury  against  the  road,  and  they  might  believe  that  the  fireman 
had  been  kept  away  because  he  knew  something  which  might  be  detrimental 
to  the  company,  but  they  were  not  compelled  so  to  believe,  and  could  believe 
the  testimony  of  the  engineer  if  they  saw  proper;  and  where  the  fireman  was 
accounted  for  and  produced  in  court,  where  he  could  have  been  examined  by 
the  plaintiff,  such  an  inference  could  not  be  drawn,  because  he  was  not  sworn. 

When  the  killing  of  the  colt  by  the  train  was  proven,  the  burden  was  upon 
the  railroad  company  to  show  that  its  agents  and  employes  were  in  the  exer- 
cise of  all  ordinary  caie  and  diligence,  the  presumption  being  that  it  was  at 
fault.    But  why  this  presumption  is  more  troublesome  than  other  disputable 
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presumptions,  or  why  a  greater  amount  of  testimony  is  required  to  overoome 
it  than  others*  it  is  not  eaay  to  explain.  Ordinarily,  and  except  in  specified 
cases,  one  credible  witness  would  be  deemed  sufficient  to  establish  a  fact. 
Code,  g§  3754,  3755.  Generally,  it  would  seem  that  all  persons  having 
knowledge  of  the  transaction  need  not  be  produced  to  overcome  such  a  pre- 
sumption, and  that  an  inference  unfavorable  to  the  party  repelling  the  pre- 
sumption would  not  be  warranted,  because  he  failed  to  produce  on  the  trial 
all  persons  who  were  cognizant  of  the  facts  from  which  the  presumption  to 
be  rebutted  arose.  It  seems  to  be  well  settled,  in  judging  of  the  comparative 
weight  of  evidence,  that,  where  a  party  has  evidence  in  his  power,  and  within 
his  reach,  by  which  he  may  repel  a  claim  or  charge  against  him,  and  omits 
to  produce  it,  this  supplies  a  presumption  of  fact  that  the  charge  or  claim  is 
well  founded.  This  presumption  attaches  with  more  force  in  cases  where  a 
party,  having  more  certain  and  satisfactory  evidence  in  his  power,  relies 
upon  that  which  is  of  a  weaker  and  more  inferior  nature.  Starkie's  Ev.  846. 
In  the  case  at  bar,  the  railroad  company  did  not  rely,  as  we  understand  it, 
upon  weaker  or  more  inferior  evidence  than  that  which  was  produced,  or 
withhold  any  evidence  of  a  superior  character  and  weight  from  the  consider- 
ation of  the  juiy.  The  objection  here  urged  seems  to  be  as  to  the  deficient 
quantity  rather  than  the  quality  of  the  testimony.  That  all  the  evidence 
which  would  have  repelled  the  presumption  raised  by  the  casualty,  against 
the  railroad,  was  not  produced,  would,  upon  principle,  scarcely  seem  to  war- 
rant a  presumption  that  the  company  purposely  withheld  from  the  jury  evi- 
dence which  would  have  effectually  overthrown  the  presumption  against  it. 
The  principle  relied  on  in  this  case  is,  at  most,  an  exception  to  the  general 
rule,  and  it  should  be  resorted  to  only  in  cases  where  the  facts  are  similar  to 
those  in  which  it  has  been  recognized  and  enforced.  In  most,  if  not  all,  of 
the  instances  cited  from  our  reports,  in  which  it  has  been  held  advisable,  if 
not  essential,  there  has  been  a  direct  conflict  of  evidence  in  material  facts 
from  which  it  arose.  In  this  case  no  such  conflict  exists.  It  is  plain  from 
the  evidence,  taken  as  a  whole,  that  the  killing  of  the  colt  by  the  company's 
engine  was  the  result  of  an  inevitable  accident,  which  all  the  caution  and 
prudence  that  could  have  been  exercised  would  not  have  prevented. 

We  are  forced  to  the  conclusion  that  this  verdict  should  have  been  set  aside, 
and  a  new  trial  granted,  because  there  was  no  evidence  to  authorize  it,  and 
because  a  different  verdict  would  seem  to  have  been  imperatively  demanded 
bj  the  proofs  in  the  case.    Judgment  reversed. 


Stephens,  Adm^r,  o.  James  and  others. 
{Supreme  Court  of  Qeor^iti,    Febrnary  28, 1887.) 

,  ADXIlTTSTBilTOB  — G05TIKUINO    BUSINEES    OF    InTBSTATB— CLAIMS    AGAINST    ESTATE— 

Mabshalino — ^Injunction. 

The  administrator  of  an  intestate,  who  died  after  the  commencement  of  the  year, 
continued  the  business  of  the  intestate  until  the  expiration  of  the  then  current 
year,  as  authorized  by  Code  Ga.  {  2545.  Difficulties  then  arose  in  the  distribution 
of  assets  in  the  payment  of  debts,  and  the  administrator  brought  a  bill  to  obtain  a 
decree  of  the  coart,  assigning  the  rank  and  priority  of  claims  against  the  estate,  and 
for  an  injunction  to  restrain  the  holders  of  claims  existing  at  the  time  of  intestate's 
death  from  bringing  suit  until  there  should  be  a  settlement  of  the  administrator's 
accounts,  including  the  allowance  to  him  of  any  liabilities  incurred  in  carrying  on 
the  business  of  the  intestate.  Beld,  that  he  was  entitled  to  a  decree  assigning  the 
rank  and  priority  of  claims,  and  to  an  injunction. 
,  Samb— Pbbsonal  Liability  of  Administbatob— Assbbtion  of  Claims. 

An  administrator,  who  continues  the  business  of  his  intestate  after  his  death,  as 
authorized  by  Code  Ga.  |  2545,  and  incurs  liabilities  in  so  doing,  is  personaily  lia- 
ble for  snch  debts,  and  creditors  may  bring  suit  without  waiting  for  an  accounting 
between  the  administrator  and  the  estate. 

Error  from  superior  court,  Fulton  county;  Clarke,  Judge. 
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Reedf  Reinhardt  A  O^Neill,  for  plaintiff  in  error.  Hol<e  d'  Bxirton  Smith, 
R.  /.  Jordan,  Rhett  <6  0^ Bryan,  Hillyer  d-  Bro.,  and  Porter  King,  for  de- 
fendants. 

Hall,  J.  In  all  cases  where  legal  difficulties  arise  as  to  the  distribution 
of  assets  in  payment  of  debts,  or  where,  from  any  circumstances,  the  ordinary 
process  of  law  would  interfere  with  the  due  administration,  without  fault  on 
the  part  of  the  representative  of  the  estate,  a  bill  to  marshal  the  assets  will 
be  maintained  at  his  instance.  Code,  §  3146.  The  complainant  in  this  case 
applies  for  the  direction  of  the  court,  both  because  of  difficulties  which  have 
arisen  in  the  distribution  of  assets  in  the  payment  of  debts,  and  because  a 
resort  to  the  ordinary  process  of  law  would  interfere  with  the  due  adminis- 
tration of  the  estate  he  represents.  This  state  of  things  he  alleges  has  been 
brought  about  by  no  fault  on  his  part.  The  intestate  died  after  the  com- 
mencement of  the  year;  and  in  the  exercise  of  what  he  deemed  a  sound  dis- 
cretion, the  complainant,  sis  his  administrator,  thought  it  best  to  continue 
his  business  until  the  expiration  of  the  then  current  year.  This  he  had  a  per- 
fect right  to  do,  under  section  2545  of  the  Code.  The  principal  difficulties  in 
administering  this  estate  have  grown  out  of  the  exercise  of  this  discretion  in 
continuing  the  business  of  the  intestate  for  the  balance  of  the  year  in  which 
he  died.  It  became  necessary,  as  the  complainant  alleges,  to  contract  debts 
to  enable  him  to  carry  on  the  business  profitably.  The  deceased,  at  the  time 
of  his  death,  was  indebted  to  divers  persons,  who  were  made  defendants  to 
this  bill,  in  divers  amounts,  some  of  whom  claimed  priority  over  others  in 
the  payment  of  their  debts.  Suits  are  pending  against  him  at  the  instance  of 
some  of  the  creditors,  holding  claims  against  the  intestate,  and  also  at  the  in- 
stance of  others  on  account  of  indebtedness  incurred  by  the  administrator  in 
carrying  on  the  business  of  the  estate;  and  he  prays  that  both  these  classes  of 
claimants  be  enjoined. 

The  chancellor  seems  to  have  been  of  opinion  that  the  difficulties  as  to  the 
disjtribution  of  assets  in  payment  of  the  debts  of  the  estate  arose  from  fault 
on  the  part  of  the  complainant,  and  refused  to  grant  the  injunction  prayed. 
We  cannot  fully  concur  with  this  view,  but  are  of  opinion  that  the  holders  of 
tlie  debts  existing  against  the  estate  at  his  death  should  have  been  enjoined 
until  there  could  be  a  settlement  of  the  accounts  of  the  administrator,  in- 
cluding not  only  the  ordinary  expenses  of  administration,  but  the  allowance 
of  any  liabilities  incurred  by  iiim  in  conducting  the  business  of  the  testator 
during  the  remainder  of  the  year  in  which  the  intestate  died. 

We  do  not  think  that  he  was  entitled  to  an  injunction  against  those  holding 
claims  incurred  for  carrying  on  the  business.  He  had  no  authority  to  eon- 
tract  with  such  claimants  so  as  to  bind  the  estate.  To  them  he  became  in- 
dividually liable;  but  he  is  entitled  to  charge  the  estate  with  these  liabilities, 
and  to  have  all  or  such  parts  of  them  allowed  him  as  he  may  be  able  to  show 
were  proper  and  necessary  to  carry  on  the  business  for  which  they  were  con- 
tracted. The  rank  and  dignity  of  these  later  claims  he  may  litigate  with  the 
creditors  of  the  intestate;  and  the  questions  between  him  and  them,  it  would 
se^m,  can  only  be  settled  by  ascertaining  the  amounts  due  to  him,  and  to  the 
creditors  respectively,  by  a  decree  directing  what  amounts  shall  be  paid  to 
each  of  them,  and  assigning  the  rank  of  their  several  claims.  Vide  Lawton 
V.  Fiahf  51  Ga.  647,  where  it  was  held  that,  "where  the  testator  died  in 
the  month  of  February,  1871,  after  he  had  employed  hands  and  made  all  the 
necessary  arrangements  for  running  his  plantation,  and  the  executrix  contin- 
ued the  business  for  the  balance  of  the  year,  without  an  order  from  the  court 
of  ordinary,  at  a  loss  of  ^2,700,  the  chancellor  committed  no  error  in  sustain- 
ing the  report  of  the  master  allowing  her  a  credit  to  that  amount. "  See,  also, 
Brightfjoell  v.  Jordan,  74  Ga.  491,  in  which  this  case  is  cited  and  approved* 
So  the  complainant  here  should  be  allowed  to  retain,  out  of  the  estate,  the 
v.3s.E.no.4 — 11 
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amount  expended  in  carrying  on  its  business  for  the  current  year,  although 
that  business  may  have  eventuated  in  a  loss  to  the  estate,  unless  it  is  made  to 
appear  that  the  loss  was  occasioned  in  consequence  of  the  mismanagement  and 
fault  of  the  administrator,  or  that  he  was  guilty  of  any  waste  or  dev<istavit  of 
the  effects  coming  into  his  hands  for  administration  in  carrying  it  on.  To 
withhold  the  injunction,  and  compel  the  representative  of  the  estate  to  set  up 
his  defense  to  each  suit  that  might  be  brought  against  him  by  the  intestate*s 
creditors,  would  involve  him  in  vexatious  litigation,  greatly  to  his  own  em- 
barrassment, and  the  detriment  of  the  estate.  All  slich  issues  can  be  better 
settled  by  this  bill  than  by  pursuing  the  course  here  insisted  on,  and  the  rights 
of  all  parties  can  be  protected  by  the  decree  rendered  in  the  case.  We  there- 
fore direct  that  all  the  creditors  of  the  intestate  who  have  brought  suit  be 
enjoined  from  prosecuting  the  same,  and  others,  holding  claims  not  now  in 
suit,  be  likewise  enjoined  from  bringing  actions  at  law ;  leaving  such  as  ex- 
tended credit  to  the  complainants  after  the  death  of  the  intestate,  free  to  pros- 
ecute their  demands  against  the  complainant  individually,  if  they  shall  see 
proper  to  do  so.    Judgment  reversed. 


Bagqett  and  another  v,  Tbulook. 
(Supreme  Court  of  Georgia.    February  26,  1887.) 

1.  TTsuBious  Debt— Conveyance— Payment  or  Security. 

A  creditor  took  an  absolute  deed  of  land  from  his  debtor,  which  he  contended 
was  in  payaient  of  a  usurious  debt,  but  admitted  that  he  had  agreed  to  reconvey 
the  land  upon  payment  of  debt.  Beld  that  the  conveyance  was  tainted  with  usury 
and  therefore  void. 

2.  Same — Creditor  only  Witness — Construction  of  Testimony. 

Where  the  creditor  is  the  only  witness  to  a  usurious  transaction,  and  his  testi- 
mony bears  two  constructions,  that  construction  which  is  the  least  favorable  to  his 
interest  should  be  adopted. 

Error  from  superior  court  Decatur  county;  Bower,  Judge. 
D.  A.  Russell  and  A.  L,  Hatoes^  for  plaintiffs  in  error.     R.  R,  Terrell  and 
O.  O.  6furlep,  for  defendant. 

Bleckley,  C.  J.  1.  Trulock  obtained  a  deed  from  Baggett  conveying  to 
him  certain  land.  The  question  afterwards  arose  as  to  whether  the  deed  was 
taken  in  payment  of  a  debt  or  as  security  for  its  payment.  The  debt  had 
usury  in  it. "  Trulock  contended  that  the  deed  was  taken  in  payment,  but  he 
was  the  witness,  and  he  testified  that,  before  he  received  the  deed,  he  agreed 
that  he  would  convey  the  land  back  on  payment  of  the  debt.  There  was  sonie- 
thing  said  about  his  giving  a  bond  for  titles,  but  he  replied  his  word  was  his 
bond;  and  so  no  bond  for  titles  was  given;  but  he  does  not  dispute  that»  at 
or  before  the  time  the  deed  was  delivered  to  him,  he  agreed  that  upon  payment 
of  the  debt  he  would  reconvey  the  land  to  the  maker  of  the  deed,  his  former 
debtor.  He  also  took  a  note  for  the  rent  of  the  land  The  jury  found  that 
the  deed  was  a  payment;  and  the  court  refused  to  grant  a  new  trial.  We 
think  that,  taking  the  evidence  of  Mr.  Trulock  himself,  it  was  not  a  final 
payment,  and  did  not  discharge  the  debt.  It  was  a  colorable  payment,  in 
reality  a  security,  and  the  signification  of  the  transaction  was  that  the  usury 
affected  the  deed,  and  that  he  obtained  no  title.  A  conveyance  of  land,  made 
nominally  in  payment  of  a  usurious  debt,  but  really  as  security  for  its  pay- 
ment, and  in  purauance  of  an  agreement  by  the  creditor  to  reconvey  on  such 
payment,  is  tainted  with  usury,  and  therefore  void. 

2.  To  stop  interest  by  its  own  name,  and  continue  it  under  tlie  name  of  rent, 
is  one  of  the  most  common  devices  to  cover  up  usury.  The  note  for  rent  only 
serves  to  cover  the  transaction  a  little  more  plausibly. 

8.  Where  the  creditor  is  the  only  witness,  and  his  testimony  touching  the 
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usurious  element  of  the  contract  bears  two  constructions,  the  one  least  favor- 
able to  his  interest  should  generally  be  adopted.    Mr.  Trulock's  testimony 
seems  to  be  in  conflict  with  itself,  but  its  true  legal  interpretation  as  a  whole 
is  not  difficult. 
Judgment  reversed. 


MoAlisteb  v.  Statb. 

iSi^eme  Qmrt  of  Qeoraia.,    February  26,  1887.) 

dsnosABi— Heabing — Skbvicb  of  Notice— Admission  by  Attobney. 

Service  of  the  written  notice  required  by  Code  Ga.  ?  4059,  of  the  time  and  place 
of  the  hearing  of  a  writ  oi  certiorari  made  returnable  to  the  superior  court  is  suffi- 
ciently evidenced  by  the  admission  of  the  attorney  of  the  adverse  party,  in  open 
court,  that  he  had  been  served  with  such  notice,  such  an  admission  being  a  proper 
basis  for  that  court  to  make  an  entry  in  the  record  of  the  fact  of  service. 

Error  from  superior  court,  Appling  county;  Mershon,  Judge. 
B,  D.  Graham,  for  plaintiff  in  error.    /.  J.  Carter,  Sol.  Gen.  (by  Aleo)- 
ander  d  Tumbull,)  for  the  State. 

BuBCKUsnr,  G.  J.  McAlister  was  convicted  in  the  county  court  of  a  mis- 
demeanor, and  obtained  a  certiorari,  which  the  superior  court,  on  the  hear- 
ing, dismissed,  because  there  was  no  evidence  in  the  record  that  notice  in 
writing  of  the  sanction,  and  of  the  time  and  place  of  hearing,  had  been  served 
as  required  by  the  4059th  section  of  the  Code.  We  learn  from  the  bill  of  ex- 
ceptions that  this  was  done  in  the  face  of  an  admission,  made  by  the  solicitor 
general  in  open  court,  that  he  had  been  served  with  written  notice  of  these 
matters  about  a  month  before  the  sitting  of  the  court  to  which  the  writ  of 
certiorari  wad  returnable.  It  seems  that  the  solicitor  general  did  not  make 
any  motion  to  dismiss,  but  that  the  motion  was  made  by  his  associate  coun- 
sel. It  has  been  several  times  decided  that,  for  this  court  to  be  able  to  be- 
come Judicially  aware  of  the  service  of  such  a  notice,  the  fact  of  service  must 
appear  in  the  record,  meaning  thereby  that  it  must  appear  either  in  the  bill 
of  exceptions  or  in  the  transcript  of  the  record  sent  up,  and  authenticated  by 
the  clerk.  Such  was  the  meaning  of  the  first  case  on  the  subject,  that  of 
Oraiuide  v.  Wood,  34  Ga.  120.  From  some  of  the  reasoning  in  Olenn  v. 
Sfiearer,  4A  Ga.  16,  it  might  seem  that  the  superior  court  ought  to  have  such 
evidence  of  the  service  of  notice  as  this  court  must  have  of  the  service  of  a 
bill  of  exceptions,  but  this  was  suggested  merely  as  argument,  and  was  not 
at  all  necessary  to  an  adjudication  of  the  question  before  the  court,  there  be- 
ing in  that  case  no  service  of  the  notice.  The  question  there  was  as  to  the 
effect  of  the  want  of  iiervice,  not  as  to  the  kind  of  evidence  required  to  estab- 
lish service.  There  is  neither  statute  nor  rule  of  court  which  prescribes  that 
there  shall  be  any  particular  sort  of  evidence  of  the  service  of  the  written  no- 
tice required  to  be  served  in  cases  of  certiorari,  Ko  doubt,  a  return  of  the 
service  by  a  proper  officer,  or  an  affidavit  of  service  by  a  private  person,  would 
be  a  very  proper  sort  of  evidence,  but  the  admission  of  the  party,  or  his  at- 
torney, made  in  open  court,  would  be  just  as  good.  We  think  the  solicitor 
general  was  competent  to  admit  the  fact  on  the  part  and  behalf  of  the  state. 
Such  an  admission  would  suffice  as  a  basis  for  making  an  entry  on  the  min- 
utes of  the  court,  if  that  were  thought  necessary,  that  service  had  been  duly 
effected.  It  will  not  do  to  model  proceedings  in  the  superior  court  too  closely 
upon  proceedings  in  the  supreme  court.  The  latter  court  is  confined  to  the 
record  as  already  made  elsewhere,  but  the  superior  court  makes  record;  when 
record  is  needed  it  manufactures  the  article,  if  the  proper  materials  are  at 
hand.  When  counsel  stands  up  before  it  and  admits  tor  his  client  a  fact  in 
favor  of  the  adverse  party,  the  court  may  very  well  treat  it  as  true,  and  reg- 
ister any  memorial  of  the  admission  that  may  be  deemed  necessary  to  per- 
petuate it  as  evidence.    Judgment  reversed. 
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Hamilton  v.  Western  N.  C.  R.  Co. 

{Siipreme  Court  of  North  Carolina.    June  3,  1887.) 

1.  Cabrierb — Limiting  Liability— Prior  Parol  Contract. 

A  parol  undertaking  was  made  \>y  a  railroad  company  to  ftimish  cars  on  a  par- 
ticular day  to  transport  cattle  from  a  point  in  North  Carolina  to  Richmond,  with 
knowledge  of  the  shipper's  purpose  to  have  the  cattle  delivered  at  the  destination 
in  time  for  a  particular  market  day.  The  company  failed  to  have  the  necessary 
cars  in  readiness,  and  the  shipment  was  delayed  until  a  later  day,  when  the  cattle 
were  sent,  and  a  bill  of  lading  then  given,  the  form  of  which  limited  the  liability  of 
the  company  as  to  detention,  measure  of  damages,  etc.,  in  consideration  of  a  re- 
duced rate  of  fVeight.  Heldj  that  the  parol  undertaking  was  not  merged  in  the 
contract  arising  out  of  the  bill  of  lading,  and  that  the  shipper  was  therefore  enti- 
tled to  damages  consequent  upon  the  detention. 

2.  Same— Failure  to  Furnish  Cabs — Special  Damages. 

It  is  not  error  in  such  case  to  charge  the  jury  that,  if  a  certain  day  in  question 
was  a  sale  da^,  and  the  best  sale  daj^,  and  the  shipper  wished  his  cattle  to  be  at 
their  destination  on  that  daj,  and  this  was  known  to  the  railroad  company,  and 
was  in  view  of  both  parties  when  the  contract  was  made,  the  shipper  would  be  en- 
titled to  such  special  damages  as  actually  resulted  from  the  circumstances. 

E.  C,  Smith  and  T.  F.  Davidson,  for  plaintiff.    2>.  ScTienck  and  C.  M.  Bus- 
bee,  for  defendant. 

Smith,  C.  J.  The  present  action  is  prosecuted  to  obtain  redress  from  the 
defendant  company  for  an  alleged  breach  of  contract  on  its  part»  in  refusing 
to  receive  at  its  station  in  Statesville,  on  Saturday,  the  sixth  day  of  December, 
1884,  the  day  agreed  on  for  the  purpose,  and  thence  transport  two  car-loads 
of  cattle  to  Richmond,  in  Virginia,  intended  to  be  sold  for  beef  in  that  markt-t 
on  the  Monday  following.  The  cattle  were  put  in  cars  on  the  defendant's 
road  on  Monday,  two  days  later,  and  conveyed  and  delivered  in  Richmond 
early  on  the  morning  of  the  next  day.  Compensation  is  demanded  to  cover 
the  loss  from  diminished  weight  and  impaired  quality  of  the  beef,  by  the  need- 
less pulling  the  cattle  in  and  taking  them  out  of  the  cars  on  the  day  of  the  de- 
fendant's failure,  for  the  loss  of  the  best  marlc«t  day  in  selling,  and  for  the 
expenses  incurred  in  keeping  the  cattle  at  both  places.  The  defendant  denies 
that  any  contract  was  made  other  than  that  set  out  in  the  bill  of  lading  an- 
nexed to  the  answer,  which  has  been  strictly  performed,  and  that  the  attempt 
to  have  the  cars  loaded  with  the  cattle,  and  attached  to  the  train  on  Saturday 
as  it  passed  eastward,  failed  by  reason  of  the  plaintiffs'  own  negligence  and 
delay  in  loading  and  having  them  in  readiness  for  the  train  of  thatday,which 
could  not  wait  for  this  to  be  done  without  hazarding  the  connection  with  the 
through  train  at  Salisbury.    The  bill  of  lading  is  in  the  following  form: 

"Western  North  Carolina  Railroad. 
"Notice. 
"Live-stock  will  not  be  taken  at  reduced  rates  given,  but  will  be  charged 
full  rates,  unless  the  shipper  and  agent  execute  the  following  contract  for  th^ 
shipment  of  live-stock: 

"Statbsville  Station,  December  8,  1884, 
"Received  by  the  "Western  North  Carolina  Railroad  Co.,  of  Hamilton  5 
Hardin,  the  following  described  stock: 


CONSIGNEE  AND  DESTINATION. 


DBBOBIPTION. 


STOCK. 


WWOHT. 


A.  G.  Robison, 
Richmond,  Va. 


1  car-load  cattle 

O.  K.  load  and  cont 

east  car 


East 

20,000 

7.102 


— Consigned  as  per  margin,  to  be  transported  by  Western  N.  C.  R.  R  CJo.  v 
freight  station,  Richmond,  Va.,  ready  to  be  delivered  to  the  consignee  or  hi 
order,  to  such  company  or  carrier.    If  the  same  is  to  be  forwarded  beyon< 
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said  station,  whose  line  may  be  considered  as  part  of  the  route  to  the  destina- 
tion of  said  stock,  it  is  directly  agreed  that  the  responsibility  of  the  Western  N. 
C.  B.  B.  as  carrier  shall  cease  at  the  aforesaid  freight  station,  when  delivered, 
or  ready  to  be  delivered,  to  such  owner,  consignee,  or  carrier,  upon  the  follow- 
ing conditions,  viz: 

'*That  whereas  the  Western  N.  G.  B.  B.  Ck).,  and  connecting  lines,  trans- 
fer live-stock  only  at  certain  tariff  rates,  except  when,  in  consideration  of  a 
reduced  rate,  the  owner  or  shipper  assumes  certain  risks  specified  below: 
Now,  in  consideration  of  said  rsdlroad's  agreeing  to  ship  the  above-described 
live-stock  at  the  usual  reduced  rate  of  •&  per  car  load,  to  Bichmond,  Va., 
and  a  free  passage  to  the  owner  or  his  agent  on  the  train  with  this  stock,  (if 
shipped  in  car-load  quantities,)  the  said  owner  and  shipper  does  hereby  as- 
same  and  release  the  said  railroad  from  all  injury,  loss,  or  damage,  or  depreci- 
ation which  the  animal  or  animals,  or  either  of  them,  may  suffer  in  conse- 
quence of  either  of  them  being  weak,  or  escaping,  or  injuring  itself,  or  them- 
sdves,  or  each  other,  or  in  consequence  of  overloading,  heat,  suffocation, 
fright,  violence,  and  from  all  other  damages  Incidental  to  railroad  transpor- 
tation, which  shall  have  not  been  caused  by  fraud  or  gross  negligence  of  said 
railroad  companies.  And  it  is  further  agreed  that  the  said  owner  and  ship- 
per is  to  load,  transfer,  and  unload  said  stock  with  the  assistance  of  the  com- 
pany's agents  or  agent  at  his  own  risk;  and  it  is  further  agreed  that  while 
the  company's  employes  shall  provide  the  owner  or  person  in  charge  of  the 
stock  all  proper  facilities,  on  train  and  at  stations,  for  taking  care  of  the  same, 
the  business  of  the  company  shall  not  be  delayed  by  the  detention  of  trains  to 
unload  and  reload  stock  for  any  cause  whatever,  but  cars  maybe  left  at  a  sta- 
tion upon  request  of  the  person  in  charge  of  the  same,  to  be  forwarded  by 
next  freight  train,  if  he  so  directs;  and  the  said  owner  and  shipper  hereby 
agrees  that  said  railroad  company  shall  not  be  held  liable  for  any  damage  or 
injury  that  may  occur  to  said  stock  during  the  time  the  same  may  remain  un- 
loaded, and  cut  off  the  cars  as  aforesaid,  and  in  case  said  stock  is  kept  over  at 
any  given  point  by  the  said  owner  or  shipper,  or  his  agent,  beyond  a  reasona- 
ble length  of  time,  for  feeding  and  watering,  subject  always  to  local  laws  of 
any  slate  through  which  it  may  pass  while  in  transit,  then  this  contract  shall 
be  held  to  be  voidable  at  the  option  of  these  railroad  companies,  or  either  of 
them,  in  which  case  such  rates  of  freight  may  be  imposed  and  collected  by 
said  companies  as  they,  or  either  of  them,  may  deem  proper,  not  to  exceed 
local  rates  to  such  points  of  detention. 

"It  is  further  agreed  and  understood  that  the  presentation  of  this  bill  of 
lading  shall  be  sufficient  evidence  of  ownership  to  relieve  and  release  these 
companies  from  all  liability  on  account  of  every  delivery,  but  shall  not  be  held 
to  operate  against  the  rights  of  these  companies  to  demand,  if  they  elect,  the 
identification  of  the  party  presenting  the  bill  of  lading,  before  delivery  of  the 
said  stock  to  him.  And  it  is  further  agreed  that,  in  case  of  accident  to  or  de- 
lay of  train  from  any  cause  whatsoever,  the  owner  and  shipper  is  to  feed, 
water,  and  to  take  proper  care  of  stock  at  his  own  expense,  or  the  company 
may  do  so  at  the  expense  of  the  owner.  And  it  is  further  agreed  that  the 
owner  and  shipper,  or  his  agent  or  agents  in  charge  of  stock,  shall  ride  upon 
the  freight  train  on  which  the  stock  is  transported,  and  that  he  does  assume 
and  release  said  railroad  companies  from  all  risks  of  personal  injury  while 
about  or  upon  the  trains  of  the  companies.  And  it  is  further  agreed  that, 
should  damage  occur  for  which  the  company  may  be  liable,  the  value  at  the 
place  and  date  of  shipment  shall  govern  the  settlement,  in  which  the  amount 
claimed  shall  not  exceed  for  a  stallion  or  jack  $200;  for  a  horse  or  mule,  $100; 
cattle,  $20;  other  animals,  $15  each.  And  it  is  further  agreed  that,  when 
stock  is  shipped  in  less  quantities  than  a  car-load,  the  company^s  agent  shall 
assess  freight  on  the  animal  or  animals  at  the  following  tariffs,  and  collect 
freight  accordingly,  regardless  of  what  the  actual  freight  may  be,  viz :    Horses, 
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mules,  and  homed  animals  estimated  at  1,000  pounds  each,  and  value  limited 
at  $100  each;  jacks,  stallions,  and  bulls  estimated  at  2,000  pounds  each:  hogs 
and  calves  may  be  estimated  at  230  pounds  each;  hogs  and  calves  in  lots  of 
five  or  more  estimated  at  200  pounds  each;  sheep  and  lambs  maybe  estimated 
at  115  pounds ;  sheep  and  lambs  in  lots  of  five  or  more  estimated  at  100  pounds 
each. 

"And  this  agreement  further  witnesseth  that  said  owner  and  shipper  has 
this  day  delivered  to  said  company  the  live-stock  described  above,  to  be  trans- 
ported on  the  conditions,  stipulations,  and  understandings  above  expressed, 
which  have  been  explained  to,  and  are  fully  understood  by,  the  owner  and 
shipper.  [Signed]  J.  8.  Scales. 

"Name  of  person  in  charge:  Hamilton  &  Hardin, 

**  J.  C.  Hardin.  Owners  and  Shippers. 

** Instructions  to  Agents  and  Conductors:  Agents  will  indorse  on  this 
contract  and  copy  name  of  person  or  persons  in  charge  of  stock.  When  so 
entered,  conductors  of  train  carrying  the  stock  will  recognize  and  pass  the 
parties,  but  they  will  not  be  recognized  on  any  other  train.  The  original  con- 
tract, duly  signed  by  shipper,  must  be  given  to  the  shipper  of  the  stock,  and  a 
duplicate  signed  and  marked  'duplicate^  sent  to  the  general  claim  agent." 

Issues. 

(1)  Did  the  defendant  contract  with  the  plaintiffs  as  alleged  in  the  complaint? 
Anszoer.  Yes.  (2)  Did  the  defendant  have  knowledge  of  the  object  of  the 
plaintiffs  to  have  the  cattle  in  Bichmond,  Ya..  on  a  particular  day,  as  set  out 
in  the  complaint?  A.  Yes.  (3)  Did  defendant  fail  to  comply  with  the  con- 
tract as  alleged?  A.  Yes.  (4)  What  damage,  if  any,  have  the  plaint! fiEs 
sustained  by  reason  of  the  failure  of  their  agents  to  comply  with  the  con- 
tracts? A,  Two  hundred  and  fifty  (8250)  dollars.  (5)  After  the  contract 
made  between  the  parties  as  alleged  in  the  complaint,  could  the  defendant 
have  shipped  the  cattle  beyond  the  Korth  Carolina  line,  before  Monday  morn- 
ing?   A.  Yes. 

Judgment  accordingly.  Rule  for  new  trial.  Bule  discharged.  Judgment 
for  the  plaintiffs.  Appeal  prayed  and  granted.  Notice  of  appeal  waived. 
Appeal-bond  fixed  at  fifty  ($50)  dollars.    Bond  given  in  open  court. 

At  the  trial  before  the  jury  the  plaintiffs  proposed,  and,  after  objection  made 
and  overruled,  was  allowed  to  prove,  by  the  witness  Hardin,  that  at  the  plain- 
tiffs' instance  he  saw  and  applied  to  one  Scales,  an  agent  of  the  defendant  at 
Statesville,  for  two  cars  to  carry  cattle  to  Bichmond,  as  he  wished  to  be  pres- 
ent at  the  sales  there  on  Monday,  and  was  answered:  **  You  know  the  rules 
of  loading,  and  must  be  on  time."  That  by  daylight,  on  Saturday  morning, 
the  next  day  after  the  interview,  the  cattle  were  at  the  chute  or  place  of  load- 
ing, none  of  the  company's  servants  up  at  the  depot,  except  the  night-watch- 
man; that,  with  such  assistance  as  he  could  get,  the  cars  were  pushed  up,  one 
car  filled  and  the  other  nearly  loaded,  when  the  train  came;  that  the  work  of 
loading  was  hurried  up,  and  the  cattle  all  put  in,  when  the  train  moved  and, 
without  any  attempt  to  attach  the  two  cars,  proceeded  on  its  way  and  left 
them;  that  the  cattle  were  then  taken  from  the  cars  and  kept  over  till  Mon- 
day, when  they  were  again  put  on  the  cars  and  carried  to  Bichmond,  reaching 
their  destination  early  the  next  day.  The  plaintiff,  Hardin,  testified  to  the 
same  effect,  as  to  getting  the  cattle  on  the  cars,  moving  them  to  the  chute  for 
that  purpose,  and,  just  as  the  loading  was  finished  and  the  cara  ready,  the 
starting  of  the  train  without  them.  Both  witnesses  testified  to  the  damages 
from  needlessly  putting  the  stock  in  and  taking  them  out  of  the  cars,  esti- 
mating the  damage  at  from  50  cents  to  one  dollar  to  each  of  the'f orty-nine  ani- 
mals sent.  The  other  damages  claimed  were  for  expenses  Incurred  by  the 
delays  at  Statesville  and  Bichmond  before  the  next  sale  day,  Friday,  after 
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their  arriyal.  The  testimony  of  the  agent  Scales,  a  witness  for  his  principal, 
is  that  he  made  no  contract  for  the  transportation  of  the  cattle,  except  that 
contained  in  the  bill  of  lading,  and  this  was  with  the  plaintiff  Hardin;  that 
the  witness  Bledsoe  came  to  his  office  on  Priday,  and  asked  for  two  stock  cars, 
and  witness  said  he  had  them;  that  Bledsoe  remarked,  "I  will  have  two  car- 
loads of  stock  to  arrive  that  evening,"  not  saying  when  or  where  he  wanted 
them  sent;  that  on  same  day  one  car  was  pushed  up  to  the  chute,  and  another 
near  to  it;  that  on  Saturday  morning  plaintiff  Hardin  came  to  witness  and 
asked  why  his  cattle  were  not  sent;  witness  inquired  if  his  stock  were  loaded, 
and  the  reply  was,  "Not  quite,"  and  witness  then  said,  "We  never  hold 
trains;"  that  this  was  between  7  and  8  o'clock;  that  the  train  from  the  west 
is  due  at  7  a.  m.,  and  usually  waits  three  minutes,  but  this  morning  was  de- 
layed ten  minutes.  The  engineer  in  charge  of  the  train  stated  that,  when  he 
started  there  were  a  dozen  cattle  still  to  put  in  the  car  at  the  chute,  one  hun- 
dred yards  off  over  the  track ;  but  if  loaded  he  could  have  attached  the  cars  to 
the  train  in  15  or  20  minutes;  and,  if  detained  20  minutes,  would  have  missed 
connection  with  the  Richmond  &  Danville  train  at  Salisbury.  The  conductor 
testified  that  the  last  of  the  cattle  were  being  put  on  the  car  "when  we  pulled 
out,"  and  that  the  latest  moment  the  train  could  wait,  and  not  lose  connec- 
tion, would  be  7 :  30.  This  is  the  substance  of  the  evidence  bearing  upon  the 
material  matters  in  controversy,  which  are  whether  any  contract  was  entered 
into  before  Monday;  and,  if  so,  upon  whom  rests  the  blame  for  the  omission 
to  convey  the  stock  on  tlie  train  of  Saturday. 

1.  The  facts  in  proof  are,  in  our  opinion,  sufficient  to  warrant  the  finding 
tliat  the  defendant  company  did  undertake  to  furnish  the  cars  and  transport 
the  cattle  on  the  Saturday  following,  which,  if  carried  out  in  detail,  would 
have  been  at  the  usual  charge;  or,  if  the  reduced  rate  was  accepted,  put  in 
the  form  of  the  bill  of  lading  afterwards  issued.  But  it  was  not  less  an 
agreement,  though  arrested  in  its  incipieucy  by  the  defendant's  failure,  if  it 
can  be  properly  attributed  to  it,  to  carry  it  out  at  the  time  fixed  upon.  The 
undertaking  to  have  the  car  in  readiness  for  the  stock  imposed  an  obligation 
to  take  the  initiatory  steps  towards  transportation,  which  was  broken  by  its 
omission  or  neglect.  The  duty  of  putting  the  cattle  on  the  cars  devolved  upon 
the  plaintiffs;  that  of  preparing  and  having  them  ready,  on  the  company. 
If  this  were  not  so,  no  contract  whatever  would  ever  be  formed  until  the  is- 
sue of  the  bill  of  lading,  while  this  only  determines  the  conditions  of  the 
transportation  after  the  cars  pass  under  control  of  the  company  or  its  agents. 
This  instrument  regulates  the  time  of  the  second  or  executed  contract,  of  which 
no  complaint  is  made;  but  that  antecedent,  broken  by  the  neglect  to  forward 
on  the  Saturday  before,  is  not  merged  in  the  latter,  and  its  consequences 
averted.  Indeed,  the  written  instrument  is  but  in  execution  of  a  preliminary 
agreement  resting  in  parol  and  its  consummation. 

2.  Was  there  such  default  on  the  defendant's  part  as  to  expose  it  to  a  claim 
for  damages?  From  the  defendant's  own  agent  it  appears  that  he  was  ex- 
pecting the  stock  to  arrive  on  Friday  evening,  and  the  cattle  were  there  early 
the  next  morning,  and  no  preparation  seems  to  have  been  made  by  the  com- 
pany's agent  to  have  the  cars  in  readiness  to  receive  them  in  time  for  the  early 
train.  They  were,  however,  about  loaded,  (some  testimony  affirming  both 
ears  loaded,)  when  the  train  moved  off.  ^  There  were  20  minutes'  time  then  to 
spare  before  it  was  necessary  to  leave,  to  insure  connection  at  Salisbury. 
How  long  it  would  be  necessary  to  wait  to  connect  the  cars  with  the  train 
and  prepare  the  necessary  papera,  does  not  appear,  and,  at  least  during  this 
interval,  no  effort  was  made  to  accomplish  the  result.  It  was  eariy  in  the 
morning,  but  the  train  was  due  early  in  the  morning,  and  the  plaintiffs  were 
early  at  their  work.  They  appear  to  heve  been  in  no  default,  and  it  would 
seem  that  equal  promptness  on  the  part  of  the  company's  employes  would 
have  insured  the  transportation.    At  least,  the  jury  might  so  reasonably  in- 
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f er  from  the  facts  detailed,  and  thus  place  the  blame  of  miscarriage  of  the  ar- 
rangement upon  the  defendant  and  its  servants. 

This  disposes  of  the  alleged  error  in  regard  to  the  refusal  of  instructions  re- 
quested upon  the  question  of  the  existence  and  validity  of  the  contract,  and 
those  only  remjiln  to  be  considered  which  relate  to  the  measure  of  damages. 
The  controversy  upon  this  inquiry  is  confined  to  such  as  are  claimed  to  result 
from  the  defendant's  failure  to  have  the  cattle  in  Richmond  on  Monday,  in 
time  for  the  sales  of  that  day,  and  the  consequent  loss  of  a  favorable  market. 
The  extent  of  the  loss  is  not  shown  in  the  evidence,  and  we  must  assume, 
if  any  damages  were  added  on  this  account,  they  were  in  accordance  with 
the  proofs;  and  thus  Is  drawn  in  question  the  charge  of  the  court  as  to 
the  consideration  and  allowance  of  the  claim  for  any.  Upon  this  point  the 
instruction  given  is  in  these  words:  "If  you  find  that  Monday  was  a  sale 
day,  and  the  best  sale  day,  when  plaintiffs'  beef  cattle  could  have  been  sold 
to  the  best  advantages,  and  the  plaintiffs  wished  their  cattle  to  be  in  Ricli- 
mond  on  that  day,  and  this  was  known  to  d^endant,  and  was  in  mew  of 
both  parties  when  the  contract  was  made,  the  plaintiffs  would  be  entitled  to 
have  such  special  damages  as  actually  result  to  the  plaintiffs  from  these 
special  circumstances."  This  is  in  response  to  the  defendant's  prayer  for  an 
instruction  which  proposed  to  limit  the  recovery  to  the  difference  in  value  of 
the  cattle  (that  is,  in  deterioration  and  change  in  the  market,  as  we  under- 
stand) when  they  ought  to  have  arrived,  according  to  the  contract,  and  did 
arrive,  whereof  no  proof  had  been  given;  and,  secondly,  that  special  damages 
for  loss  of  a  bargain  are  not  recoverable,  unless  the  carrier  knew  all  the  cir- 
cumstances, and  agreed  to  deliver  them  at  a  day  certain,  and  knew  that  Mon- 
day was  sale  day  for  cattle  in  Richmond.  The  finding  on  the  second  issue 
seems  to  cover  the  point,  and  brings  home  to  the  defendant's  agent  a  knowl- 
edge of  the  fact;  and  while  the  issue  is  in  ternas  very  general,  no  objection  to 
its  form  was  made,  as  not  presenting  it  to  the  jury. 

The  manner  in  which  the  jury  were  charged,  in  regard  to  such  additional 
damage,  is  in  accord  with  the  ruling  in  Lindley  v.  Railroad  Co,,  88  N.  C. 
547,  and  furnished  no  cause  of  complaint  to  the  appellant.    No  error. 


Franklin  v.  Geho. 
{Supreme  Court  of  Appeals  of  Wul  Virginia,    June  25,  1887.) 

DeMUBREB  to  EvIDEKCX— INFBBEI7CB  IN  FaVOB  OF  PLAINTIFF. 

A  motion  to  exclude  all  the  plain tifiTs  evidence  from  the  jury  is  equivalent  to  a 
demurrer  to  the  plaintifl^s  evidence.  And  the  court,  in  determining  the  facta  proven 
by  the  evidence,  will  draw  inferences  more  favorable  to  the  plaintiff  when  there 
is  a  grave  doubt  which  of  two  inferences  should  be  deduced,  and  these  inferences 
will  be  drawn  in  favor  of  the  plaintiff  to  the  same  extent  as  they  would  on  like  evi- 
dence if  the  defendant  moved  for  a  new  trial. 

FoBCIBLE  EnTBY — SUMMABT  ReDBERS. 

A  forcible  entry,  under  our  statute  giving  civil  redress  by  summary  proceedings, 
is  precisely  what  would  constitute  a  forcible  entry  for  which  at  coiumon  law  a 
party  mifi:ht  be  punished  criminally.  It  therefore  lies  when  a  party  enters  on  land 
in  tne  possession  of  another,  and,  either  by  bis  behavior  or  speech,  gives  those 
who  are  in  possession  just  cause  to  fear  he  will  do  them  some  bodily  harm,  if  they 
do  not  give  way  to  him.  Such  just  cause  of  fear  which  would  make  the  intruder 
liable  to  criminal  punishment,  or  to  be  proceeded  against  in  this  manner  civilly, 
arises  from  bis  carrying  with  him  such  unusual  number  of  attendants,  or  by  arm- 
ing himself  in  such  manner  as  plainly  to  show  a  design  to  back  his  pretensions  by 
force;  or,  it  may  arise  from  his  threatening  to  kill,  maim,  or  beat  those  who  con- 
tinue in  possession,  or  by  making  use  of  expressions  plainly  implying  a  purpose 
of  using  force  against  those  who  make  resistance. 
Same— Evidence. 

In  a  case  where  a  court  on  motion  to  exclude  evidence,  could  properly  infer  that 
the  acts  of  a  party  amounted  to  an  unlawful  detention  of  real  estate  and  not  a  mere 
trespass,  it  is  not  error  to  refuse  to  set  aside  the  verdict  of  the  jury  finding  such  un- 
lawful detention. 
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4.  Sams— Vkbdict. 

In  an  action^of  unlawful  or  forcible  entry  and  detainer,  a  verdict  finding  that  the 
defendant  unlawfully  withholds  from  the  plaintiif  the  land  in  the  summons  de- 
scribed,  is  sufficient,  and  a  judgment  may  be  properly  entered  upon  it. 

&  6amb— AFPKAi^-HABMLKas  Ebkor. 

When  the  only  ground  on  which  the  defendant  could  ask  or  expect  a  verdict  in 
his  favor  is  that  he  committed  an  act  of  trespass  only,  and  never  detained  the  pos- 
session of  the  land  from  the  plaintiif,  who,  he  claimed,  remained  in  possession  of 
the  land,  this  court  could  not  reverse  the  judgment  of  the  court  below  in  favor  of 
the  plaintiff,  as,  if  the  defendant  has  any  ground  of  complaint,  it  is  only  that  costs 
were  adjudged  against  him,  and  the  appellate  court  never  reverses  a  case  for  error 
only,  in  the  judgment,  as  to  costs,  nor  will  it  entertain  the  writ  of  error  if  this  is 
all  the  subject  of  controversy  in  the  appellate  court. 

6.  Tbial— Recxptioit  or  Evxdxnce— Recalli]«o  Witnbbs. 

The  courts  are  liberal  in  allowing  parties  plaintiff  or  defendant,  after  their  evi- 
dence is  closed,  to  recall  witnesses  and  again  examine  them,  to  supply  omitted 
facts.  If  such  action  of  the  court  is  reversible  at  all,  it  would  only  be  when  the 
discretion  was  obviously  abused,  to  the  prejudice  of  the  opposite  party,  and  in  a 
manner  which  would,  if  allowed,  tend  to  pervert  j  ustice. 

{SyVabut  by  the  Oovrt.) 

Writ  of  error  from  circuit  court,  Marshall  county. 

This  was  an  action  for  a  forcible  and  unlawful  entry  and  detainer,  brought 
by  Donald  Franklin  against  Thomas  M.  Geho,  in  the  circuit  court  of  Marshall 
county,  to  recover  the  possession  of  a  parcel  of  land  thus  described  in  the 
summons:  "Ninety  poles  situated  in  Liberty  district,  Marshall  county,  West 
Virginia,  bounded  as  follows:  Beginning  at  the  road  where  the  posts  lately 
set  out  for  fence  commence;  thence,  with  the  same,  N.  28^  E.  4|  poles,  to  a 
stake;  thence  S.  75°  £.  3S  poles,  with  old  line  and  fence,  to  a  stake;  thence 
N.  83}  W.  28}  poles,  to  a  stake;  thence  N.  74  W.,  to  the  beginning."  T])e 
summons  was  issued  September  24, 1885,  and  was  duly  served.  A  motion 
was  made  to  quash  the  summons  on  October  12, 1885,  but  it  seems  to  have 
been  forgotten  or  withdrawn,  as  it  was  never  acted  on  by  the  coui-t.  On  No- 
vember 3,  1885,  the  defendant  pleaded  not  guilty,  and  the  issue  was  joined, 
which  was  tried  by  a  jury.  On  November  4,  1886,  the  Jury  found  this  ver- 
dict: "We  the  jury  find  that  the  defendant,  Thomas  M.  Geho,  unlawfuUy 
withholds  from  the  plaintiff,  Donald  If ranklin,  the  premises  in  the  summons 
described,  namely:  Beginning  at  the  road  where  the  post4S  lately  set  for  fence 
commence;  thence,  with  same,  N.  28°  E.  4|  poles  to  a  stake;  thence,  8.  75° 
£.  83  poles,  with  the  old  line  and  fence,  to  a  stake;  thence  N.  83}  W.  28} 
poles  to  a  stake;  thence  N.  74°  W.  to  the  beginning,  containing  ninety  poles." 
The  defendant  moved  the  court  to  set  aside  this  verdict  and  grant  him  a 
new  trial,  because  the  verdict  was  contrary  to  the  law  and  the  evidence,  and 
because  the  rulings  of  the  court  during  the  trial  were  erroneous.  On  Novem- 
ber 14t  1885,  the  court  oveiTuled  this  motion  and  entered  up  a  judgment  that 
''the  plaintiff  recover  of  the  defendant  the  possession  of  the  premises  as  de- 
scribe in  the  verdict  of  the  jury  aforesaid,  and  his  costs  in  this  behalf  ex- 
pended." 

Bills  of  exceptions  were  taken  during  the  trial  of  the  case,  whereby  it  ap- 
pears that  the  plaintiff  alone  offered  any  evidence  in  the  case,  and  this  evi- 
dence proved  that  the  plaintiff  owned  a  farm  adjoining  the  defendant's,  that 
an  old  fence  separated  the  two  farms,  which  fence  was  within  100  yards  of 
the  defendant's  residence.  That  prior  to  July  20, 1885,  there  never  had  been 
any  controversy  as  to  the  division  line  between  these  two  farms,  this  old 
fence  being  on  the  line,  as  supposed  by  the  owners  of  each  of  these  farms. 
That  for  about  20  years  the  plaintiff  had  owned  his  farm,  and  lived  upon  it, 
and  the  90  poles  named  in  the  summons  was  a  part  of  his  farm  adjoining  the 
defendant's  farm,  and  was  a  meadow  which  he  had  occupied  for  20  years,  oc- 
casionally cultivating  it  in  corn  and  wheat,  but  generally  keeping  it  in  grass, 
which  he  cut.    Ab  usual,  he  cut  the  90  poles  of  meadow  just  prior  to  July 
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20»  1885,  and  removed  a  part  of  the  grass  cut,  leaving  a  part  of  it  to  get  dried 
before  it  was  removed.  Being  absent  from  his  home  on  the  morning  of  July 
20,  1885,  his  neighbor,  the  defendant,  having,  for  some  reason,  concluded 
that  this  old  fence  was  not  on  the  true  boundary  line  between  the  farms  of 
the  plaintiff  and  the  defendant,  entered  on  the  plaintiff ^s  farm,  in  his  absence 
from  home  for  a  single  day,  and  commenced  putting  up  a  fence  along  what 
he  claimed  to  be  the  true  division  line  between  the  two  farms,  which  new 
fence  cut  off  the  90  poles  named  in  the  summons  from  the  plaintiff^s  farm, 
and  would  have  added  that  much  to  the  defendant's  farm.  The  plaintiff, 
when  he  came  home,  forbade  the  defendant  to  enter  on  his  land,  and  build 
this  fence,  but  the  defendant  said  he  would  build  the  fence,  as  the  land  he 
was  inclosing  by  it  belonged  to  him  as  a  part  of  his  farm.  This  90  poles,  sa 
claimed  by  this  defendant,  had  on  it  an  old  frame  building,  which  was  unoc- 
cupied, but  which  had  been  occupied  formerly  by  the  plaintiff's  father,  with 
his  assent,  and  had  on  it  also  an  orchard.  The  plaintiff  threatened  to  have 
him  indicted,  but  he  continued  putting  up  the  fence,  and  hauling  away  the 
hay  which  the  plaintiff  had  cut  on  this  90  poles  of  land  in  dispute,  claiming^ 
it  as  his  iiay.  The  plaintiff  tried  to  have  him  indicted,  but  the  grand  jury 
refused  to  indict  the  defendant  for  this  act.  The  plaintiff  and  his  sons  then 
pulled  down  the  part  of  the  rail-fences  that  the  defendant  had  built  to  inclose 
this  90  poles  of  land  which  he  claimed.  He  put  it  up,  and  they  pulled  it  down 
again.  And  on  August  28, 1885,  the  defendant  went  on  the  land  to  rebuild 
this  fence  for  the  thkd  time.  The  plaintiff  forbade  him  to  go  on  with  the 
building  of  this  fence.  They  quarreled  over  it,  but  the  defendant  finished 
the  fence  as  it  was  built  originally  by  him  on  July  20,  1B85,  and  he  swore  he 
would  whip  the  plaintiff  if  he  pulled  it  down  agftin*  The  plaintiff  said  he 
would  let  the  court  decide  the  dispute,  and  he  employed  counsel  promptly,  to 
bring  this  suit,  but  it  was  not  brought  for  one  month  afterwards.  In  the 
mean  time,  this  90  poles  in  dispute  being  in  meadow,  neither  party  exercised 
any  acts  of  ownership  on  it,  except  that  the  defendant  pulled  down  gradually 
some  four  or  five  panels  of  the  old  fence,  which  divided  the  two  farms,  and 
burned  up  the  old  rails  for  wood,  thus  putting  this  90  poles  of  land  in  dispute 
in  the  same  inclosure  with  a  small  lot  on  his  farm  which  ran  up  to  his  house. 
But  as  this  lot  had  been  in  meadow,  also,  there  was  no  stock  of  any  sort  put 
upon  it  during  the  month  which  elapsed  before  the  suit  was  brought.  After 
it  was  inclosed  in  this  manner,  with  the  90  poles  of  land  in  dispute,  by  the 
defendant's  building  this  new  fence,  as  he  claimed,  on  the  true  line  between 
the  two  farms,  the  plaintiff  also,  during  this  time,  had  no  possession  of  this 
90  poles  of  land  in  dispute,  unless  such  possession  could  be  inferred  from  his 
having  the  key  of  the  old,  unoccupied  frame  house  upon  it,  or  from  his  sons' 
gathering,  without  his  direction,  four  or  five  bushels  of  apples  out  of  the 
orchard  on  these  90  poles  of  land,  and  putting  them  in  this  old  frame  house 
on  this  90  poles  of  disputed  land. 

When  the  plaintiff  had  finished  his  evidence,  which  established  this  state 
of  facts,  the  defendant  moved  the  court  to  exclude  the  plaintiff's  evidence, 
on  the  ground  that  it  was  insufficient  to  maintain  his  suit.  It  being  near  the 
hour  of  adjournment,  the  court  held  the  question  over  one  night  for  consider- 
ation. On  opening  the  court  the  next  morning,  the  plaintiff  moved  the  court 
to  allow  him  to  recall  the  witnesses  and  offer  other  evidence  in  brief,  because 
his  counsel  said  that  they  had  not  been  able  the  day  before  to  bring  out  the 
facts  within  the  knowledge  of  the  witnesses  who  had  been  examined.  This 
motion  was  granted,  the  defendant  objecting  to  it  being  done.  The  plaintiff  and 
one  of  his  sons  were  then  re-examined  in  chief,  and  cross-examined.  But 
this  evidence  did  not  materially  change  the  case  as  it  was  shown  by  the  evi- 
dence which  was  given  on  the  day  before.  The  defendant  then  renewed  his 
motion  to  exclude  from  the  jury  all  the  plaintiff's  evidence,  which  motion  the 
court  overruled,  and  the  defendant  excepted. 
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The  following  instructions  were  given  by  the  court  to  the  Jury,  on  the  mo- 
tion  of  the  plaintiff,  and  excepted  to  by  the  defendant:  "If  the  jury  believe 
from  the  evidence  that  the  plaintiff  was  in  the  possession  of  the  land  in  ques- 
tion«  and  the  defendant  entered  upon  the  same,  and  forcibly  turned  the  plain- 
tiff out  of  the  possession,  and  kept  him  turned  out  of  the  possession  up  to  the 
time  of  the  bringing  of  the  suit,  then  you  will  find  for  the  plaintiff,  unless 
you  find  that  the  defendant  has  been  in  the  possession  of  the  said  land  for 
three  years  before  the  date  of  the  summons  therein.  If  the  jury  believe  from 
the  evidence  that  the  defendant,  Q^ho,  made  a  forcible  entry  upon  the  lands 
described  in  the  writ,  and  that  he  detained  the  possession  of  the  same  at  the 
date  of  the  issuing  of  this  writ,  then  the  verdict  should  be  for  the  plaintiff, 
unless  they  should  further  find  that  the  defendant,  Geho,  had  been  in  the 
possession  for  three  years  before  the  bringing  of  this  suit. "  Another  instruc- 
tion was  also  given  at  the  instance  of  the  plaintiff,  and  two  others  at  the  in- 
stance of  the  defendant,  but  as  they  were  none  of  them  excepted  to,  it  is 
deemed  unnecessary  to  state  them.  The  jury  found  the  verdict  for  the  plain- 
tiff, before  stated,  the  defendant  moved  for  a  new  trial,  which  the  court  over- 
ruled, and  entered  up  the  judgment  for  the  plaintiff.  And  to  this  judgment 
the  defendant  has  obtained  a  writ  of  error  and  BupersedeoM, 

JBwing,  Melvin  dk  Riley ,  for  plaintiff  in  error.  J.  L.  Parkinson  and  /.  B, 
McClure,  for  defendant  in  error. 

Green,  J.,  (after  stating  the  case  as  above.)  The  counsel  for  the  plain- 
tiff in  error,  in  their  petition  for  a  writ  of  error,  do  not  assign  as  an  error  the 
failure  of  the  court  to  act  on  the  motion  to  quash  the  summons  in  the  case 
made  by  the  defendant  below,  or  the  plaintiff  in  error,  October  12,  1885,  and 
in  stating  the  case  in  their  brief  say  that  this  motion  seems  to  have  been  for- 
gotten or  abandoned,  yet  they  argue  in  this  brief  that  this  motion  ought  to 
have  prevailed,  because  the  land  was  not  described  with  convenient  certainty 
in  the  summons,  and  as  an  authority  to  sustain  this  view  they  refer  to  Moore 
V.  DougUi88y  14  W.  Ya.  708-726.  In  that  case  the  coturt  held  that,  after  the  de- 
fendant had  pleaded  not  guilty,  and  an  order  of  survey  of  the  land  had  been 
made  and  executed,  it  was  too  lat»for  the  defendant  to  make  a  motion  to  quash 
the  summons,  because  the  description  of  the  land  was  not  made  in  it  with  con- 
venient certainty.  And  Judge  Hatmond  says,  on  page  728,  that  it  was  not 
necessary  to  make  in  the  summons  a  minute  description  of  the  premises  de- 
manded by  metes  and  bounds.  All  that  is  required  is  that  it  should  be  made 
with  reasonable  certainty.  In  that  case  judge  Hatmokd,  on  page  727,  states 
that  the  description  of  tlie  land  was  so  loose  as  to  fail  to  locate  it  with  reason- 
able certainty.  And  it  is  obvious  that  it  was  such  a  description  as  that  it 
would  be  impossible  to  determine  its  location.  But  even  in  that  case  Judge 
Hathond  says  that  a  slight  addition  to  the  description  would  have  made  it 
sufficient.  In  the  case  before  us  the  description,  which  is  set  out  in  the  sum- 
mons, given  in  full  in  the  statement  of  this  case,  is  obviously  much  more  mi- 
nute and  definite  than  was  necessary.  It  seems  to  me  that  if  the  description 
of  the  land  had  not  been  made  with  convenient  certainty,  still  the  defendant 
could  not  in  this  court,  under  the  circumstances,  complain  that  his  motion  to 
quash  the  summons  was  not  sustained,  as  the  defendant  below,  by  his  action 
in  pleading  not  guilty,  and  trying  the  case  before  the  jury  without  insisting 
that  his  motion  to  quash  the  summons  should  be  acted  upon  before  the  trial, 
must  be  regarded  as  waiving  any  defect,  had  there  been  any,  for  insufficiency 
of  description  of  the  land*  as  this  might  be  supplied  by  the  verdict  of  the  jury. 
But  this  point  need  not  be  decided,  as  the  description  of  the  land  in  the 
summons,  as  well  as  in  the  verdict,  was  abundantly  definite  and  certain.  The 
argument  of  the  counsel  for  the  plaintiff  in  error,  that  the  land  of  which  the 
plaintiff's  witnesses  all  spoke  did  not  identify  the  premises  in  dispute,  of 
which  they  spoke,  as  the  same  land  as  that  described  in  the  summons,  seems 
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to  be\  if  possible,  still  more  groundless.  The  witness  Donald  Franklin,  the 
plaintiff,  describes  the  land  of  which  he  spoke  as  about  90  poles,  described  in 
the  paper  shown  him,  which  was  doubtless  the  summons.  And  he  says  that 
this  land  was  the  land  in  dispute,  and  what  he  was  then  seeking  to  recover. 
He  could  not  have  identified  the  land  more  clearly,  if  he  had  stated  its  metes 
and  bounds,  as  the  summons  did. 

The  motion  to  exclude  all  the  plaintiff's  evidenoe  from  the  jury,  was  prop- 
erly overruled  by  the  court  below,  as  will  be  presently  shown.  The  two  in- 
structions, copied  into  the  statement  of  this  case,  state  accurately  the  law  of 
the  case.  It  is  admitted  by  the  counsel  of  the  plaintiff  in  error  that  the  first 
instruction  is  correct,  but  they  insist  only  that  it  should  not  have  been  given 
because  there  was  no  evidence  tending  to  prove  that  the  defendant  below 
'* entered  upon  the  land  in  dispute,  and  forcibly  turned  the  plaintiff  below  out 
of  possession,  and  kept  him  out  of  possession  up  to  the  time  of  bringing  this 
suit."  And  the  other  instruction  is  also  found  fault  with  by  the  counsel  for 
the  plaintiff  in  error,  only  because  it  used  the  language:  **and  the  defendant 
detained  possession  of  the  same  at  the  dat«  of  the  issuing  of  the  writ  in  this 
case,"  whereas  it  should  have  said,  "detained  from  the  platnt(2f  possession  of 
the  same, "  etc.  This  is  a  mere  quibble.  The  instruction  clearly  meant  ex- 
actly what  the  plaintiff  in  error  by  his  counsel  admits  to  be  law.  Could  a 
jury,  upon  the  evidence  in  this  case,  have  found  a  verdict  in  favor  of  the 
plaintiff;  or  is  the  evidence  to  sustain  the  plaintiff ^s  case  of  such  a  character 
as  that,  upon  a  demurrer  to  evidence  by  the  defendant,  the  court  should  have 
rendered  a  judgment  for  the  defendant;  or  if  on  this  evidence  the  jury  had 
found  a  verdict  for  the  plaintiff,  the  court,  on  a  motion  for  a  new  trial,  ought 
to  have  awarded  it  on  the  ground  that  such  a  verdict  was  unsustained  by  the 
evidence?  If  such  was  the  character  of  the  plaintiff's  evidence,  it  ought  to 
have  been  excluded  from  the  jury ;  otherwise,  the  court  did  not  err  in  refusing, 
on  the  motion  of  the  defendant  below,  to  exclude  all  the  plaintiff's  evidence 
from  the  jury.  Dresser  v.  Transportation  Co, ,  8  W.  Va.  553 ;  Schwarzhach  v. 
Protective  Union,  25  W.  Va.  622.  As  a  demurrer  to  evidence,  or  a  motion  to 
exclude  from  the  jury  the  plaintiff's  evidence,  withdraws  from  the  jury,  the 
proper  triers  of  facts,  the  consideration  of  the  evidence  by  which  they  are  to 
be  ascertained,  the  party  whose  evidence  is  thus  withdrawn  from  its  proper 
forum  is  entitled  to  have  it  most  benignly  interpreted  by  the  substituted 
court.  See  Schtoarzbaeh  v.  Protective  Union,  25  W.  Va,  642 ;  Miller  v.  Insur- 
an/ce  Co,,  8  W.  Ya.  515.  In  such  case  the  law  is  as  stated  by  Judge  Stanard, 
in  Ware  v.  St&phenson,  10  Leigh,  164:  *'In  determining  the  facts  inferable 
from  the  evidence,  inferences  most  favorable  to  the  demurree  will  be  made  in 
cases  in  which  there  is  a  grave  doubt  which  of  two  or  more  inferences  shall 
be  deduced."  And  again,  he  says:  **When  the  question  is  whether  or  not  a 
fact  ought  to  be  taken  as  established  by  the  evidence,  either  directly  or  infer- 
entially,  in  favor  of  the  demurree,  I  do  not  know  a  juster  test  than  would  be 
furnished  by  the  inquiry:  would  the  court  set  aside  the  verdict  had  the  jury, 
on  the  evidence,  found  the  fact?  If  the  verdict  so  finding  the  fact  would  not 
be  set  aside,  it  ought  to  be  considered  as  established  by  the  evidence  demurred 
to. "  Applying  this  rule,  did  the  defendant  below  make  a  forcible  entry  upon 
the  plaintiff's  land  named  in  the  summons,  and  did  he  detain  the  possession 
of  it  from  the  plaintiff  at  the  time  the  summons  was  issued,  September  24, 
1885?  If  so,  the  evidence  below  was  properly  not  excluded  from  the  jury. 
It  is  admitted  by  the  counsel  of  the  plaintiff  in  error  that  the  court  below  did 
not  err,  unless  it  were  either  in  not  excluding  the  plaintiff's  evidence  from  the 
jury,  and  in  not  setting  aside  the  verdict,  and  awarding  the  defendant  below 
a  new  trial  if  the  verdict  was  in  proper  foi-m,  or  in  granting  the  instruction 
it  did.  These  facts  were  proven  by  the  evidence  when  thus  benignly  inter- 
preted in  favor  of  the  plaintiff  below;  and  the  judgment  of  the  court  below, 
if  in  proper  form,  must  be  alBimed  by  this  court. 
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A  forcible  entry  for  which,  under  our  statute,  as  underthe  statutes  of  other 
states^  the  party  dispossessed  is  given  the  civil  redress  by  this  suramary  pro- 
ceeding, is  precisely  the  same  as  the  forcible  entry  for  which  at  common  law 
an  indictment  would  lie.  See  State  v.  Pollok,  4  Ired.  306;  Butts  v.  Voorhees, 
13  N.  J.  Law,  13;  Com.  v.  Dudley,  10  Mass.  409.  What  constitutes  forcible 
entry  is  laid  down  in  these  and  other  cases,  and  they  all  substantially  agree. 
And,  in  defining  it,  the  court  in  State  v.  PoUok,  4  Ired.  305,  says:  "Where 
a  party  entering  on  land  in  the  possession  of  another,  either  by  his  behavior 
or  speech,  gives  those  who  are  in  possession  just  cause  to  fear  that  he  will  do 
them  some  bodily  harm,  if  they  do  not  give  way  to  him,  his  entry  is  esteemed 
forcible,  whether  he  caused  the  terror  by  carrying  with  him  such  unusual 
number  of  attendants  or  by  arming  himself  in  such  a  manner  as  plainly  to  in- 
dicate a  design  to  back  his  pretensions  by  force,  or  by  actually  threatening  to 
kill,  maim,  or  beat  those  who  continue  in  possession,  or  by  making  use  of  ex- 
pressions plainly  implying  a  purpose  of  using  force  against  those  who  make  re- 
sistance. '*  As  sustaining  these  views,  see,  also,  Pennsylvania  v.  Robinson, 
Add .  14,  and  Pennsylvania  v.  Waddle^  Id.  In  the  case  before  us  it  was  proven 
that  the  plaintiff  had  been  in  the  actual  use  and  open  possession  of  this  land 
in  dispute  Tabout  90  poles)  for  more  than  20  years,  having  it  inclosed  in  his 
farm,  whicn  adjoined  the  land  of  the  defendant  below.  While  the  plaintiff 
below  was  absent  from  his  farm  and  home  for  a  single  day,  the  defendant 
below  entered  upon  it,  and  commenced  fencing  off  this  90  poles,  claiming  it 
then  for  the  first  time  as  a  part  of  his,  the  defendant's,  farm.  The  plaintiff 
below  returning  home,  and  finding  the  defendant  below  so  engaged  protested 
against  his  fencing  off  and  taking  possession  as  a  part  of  his  farm  these  90 
poles,  but  the  defendant  below  paid  no  attention  to  his  protests,  but  completed 
his  inclosure  of  the  land  in  dispute.  This  was  on  July  20, 1885,  and  the  next 
day  the  defendant  below  hauled  off  of  this  land  in  dispute  the  hay  which 
grew  upon  it,  which  the  plainti^  below  had  cut  while  it  was  in  his  posses- 
sion, but  had  not  hauled  off.  The  plaintiff  below  subsequently  pulled  down 
this  fence,  and  the  defendant  below  rebuilt  it,  and  the  plaintiff  below  then 
again  commenced  pulling  down  the  fence  as  before.  While  his  hands  were 
so  doing,  the  plaintiff  below,  in  his  evidence,  says  that  the  defendant,  whose 
house  was  only  a  hundred  yards  distant,  came  up  and  said  to  the  plaintiff 
below  that  he  wanted  this  fence  to  be  let  alone,  and  he  intended  jt  should 
remain  where  he  put  it,  and  swore  he  would  whip  him  and  his  whole  family, 
(meaning  his  sons,)  if  the  plaintiff  below  again  changed  the  fence.  The 
plaintiff  below  says  that,  not  wishing  to  get  into  a  fight,  which  he  would 
have  had  to  do  if  he  again  pulled  down  this  fence,  told  him  he  would 
not  do  so,  but  would  let  the  law  decide  their  dispute  about  this  land.  And 
accordingly  he  at  once  spoke  to  a  lawyer  to  bring  this  suit,  but  it  was  not 
brought  for  nearly  four  weeks  thereafter.  The  plaintiff's  two  sons  testify 
that  they  were  present  when  this  quarrel  commenced,  and  say  that  they  did 
not  hear  the  defendant  below  say  he  would  whip  the  plaintiff  below,  but 
he  did  swear  that  he  would  put  up  this  fence,  and  it  would  not  be  safe  for 
the  plaintiff  or  his  two  sons  to  tear  down  the  fence  again.  They  say  they  left 
while  the  quarrel  between  their  father  and  the  defendant  was  still  going  on. 
Another  witness  testified  that  the  defendant  below  told  him  that  on  this  oc- 
casion the  plaintiff  below  had  ordered  him  off  of  this  land,  and  that  thereupon 
he  had  ordei-ed  the  plaintiff  off  of  tlds  land,  and  told  him  he  would  have 
to  go,  and  if  he  did  not,  he  would  whip  him;  and  that  one  of  his  sons  said 
there  was  more  than  one  of  us.  This  evidence  is  certainly  to  some  extent 
unsatisfactory  and  contradictory,  but  giving  it  a  most  benign  interpreta- 
tion, as  the  court  must  have  done,  on  this  motion  to  exclude  the  evidence 
of  the  plaintiff  below,  and  more  especially  as  he  never  did  again  pull  down 
this  fence,  as  he  had  done  twice  before  in  a  month's  time,  but  instead  of 
doing  so  brought  this  suit, — we  must  conclude  that  the  plaintiff  was  driven 
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from  the  possession  of  this  land  by  the  threats  of  the  defendant  that  he  would 
beat  him;  and  this  constituted  the  entry  on  this  land  of  the  defendant  below 
a  forcible  entry. 

But  it  is  said  by  the  counsel  for  the  plaintiff  in  error,  the  defendant  below, 
that  the  subsequent  conduct  of  both  parties  showed  that  this  conduct  of  the 
defendant  below  was  only  a  trespass  and  not  a  dispossession  of  the  plaintiff 
below,  because  his  own  eyidence  showed  that  after  these  occurrences  the 
plaintiff  below  was  in  the  peaceable  possession  of  this  land  in  dispute,  and 
the  defendant  never  afterwards  was  upon  it,  or  used  it  In  any  manner.  The 
facts  were  that  there  was  on  it  an  old  frame  house,  which  had  been  and  con- 
tinued to  be  unoccupied.  The  plaintiff  below  had  the  key  of  this  house,  and 
continued  in  possession  of  the  key,  the  defendant  not  demanding  it,  and  noth- 
ing ever  having  been  said  afterwards  on  this  subject  by  either  party.  The 
sons  of  the  plaintiff,  without  any  directions  having  been  given  them,  gath- 
ered the  apples  from  some  trees  standing  on  this  land,  afterwards,  some  four 
or  five  bushels,  and  put  them  in  this  vacant  house,  where  they  remained,  and 
the  plaintiff  below  had  after  these  occurrences  more  than  once  walked  across 
this  piece  of  land.  On  the  other  hand,  the  defendant  below,  after  these  oc- 
currences, pulled  down  and  burned  up  several  panels  of  the  old  fence,  which 
separated  the  farms  of  the  two  parties,  and  thereby  threw  this  disputed  ground 
in  the  same  inclosure  with  a  small  field  on  the  farm  of  the  defendant  below, 
close  to  his  house.  The  hay  harvest  having  passed,  the  defendant  below  had 
no  use  of  this  small  field  between  the  time  of  these  occurrences  and  the  insti- 
tution of  the  suit,  as  he  put  no  cattle  or  stock  of  any  sort  on  the  small  field 
on  his  own  farm,  keeping  it  for  a  meadow;  but  it  was  put  by  the  pulling 
down  of  this  old  fence  by  him  in  the  same  inclosure  with  the  disputed  land, 
which  was  also  a  meadow,  and  used  after  the  hay  was  cut  off  in  the  manner 
before  stated.  When  the  case  was  submitted  to  the  jury,  on  the  plalntiff^s 
evidence,  the  court,  at  the  instance  of  the  defendant  below,  gave  these  in- 
structions to  the  jury,  and  the  plaintiff  below  did  not  except  to  them.  They 
stated  the  law  correctly: 

"If  the  jury  find  from  the  evidence  that  defendant,  Geho,  went  upon  the 
land  and  cut  and  hauled  away  grass,  and  attempted  to  and  did  at  three 
sevei*al  times  partly  erect  a  fence,  and  that,  after  warning  from  plaintiff  to 
depart,  he  did  not  return  and  abandon  the  possession  of  the  premises  in  ques- 
tion, and  did  not  detain  the  possession  thereof  from  the  plaintiff,  on  the  twen- 
ty-fourth day  of  September,  1885,  then  you  must  find  for  defendant.  (2)  The 
jury  are  instructed  that  no  claims  of  ownership  of  the  property,  or  of  inten- 
tion of  defendant  to  hold  the  possession  thereof,  made  on  or  about  the  twen- 
ty-eighth day  of  August  next  before  the  bringing  of  this  suit,  are  sufficient 
to  enable  the  plaintiff  to  recover,  if  the  jury  find  from  the  evidence  that  the 
defendant  did  not  in  fact  withhold  the  possession  of  the  premises  at  the  date 
of  the  commencement  of  this  action,  to-wit,  on  the  twenty-fourth  day  of  Sep- 
tember, 1886;  but  the  jury  may  take  into  consideration  a  claim  of  ownership 
made  by  the  defendant,  and  his  declarations  as  to  his  possession  of  the  same, 
in  connection  with  other  evidence,  in  determining  whether  in  fact  he  was  in 
possession  of  the  premises  at  the  commencement  of  this  action." 

To  show  that  what  the  defendant  below  did  could  not  be  regarded  as  an 
entry  upon  the  land,  either  forcible  or  unlawful,  or  a  detention  of  the  posses- 
sion of  it  from  the  plaintiff  below,  but  simply  a  trespass,  the  counsel  of  the 
plaintiff  in  error  relies  upon  Hays  v.  Altizer,  24  W  Va.  505.  The  case  is, 
however,  very  different  from  the  one  now  before  us,  as  in  that  case  the  de- 
fendant below  had  been  continuously,  for  at  least /owr  years  before  the  suit 
was  brought,  in  the  actual  possession  of  the  lot  in  controversy;  and,  of  course, 
in  this  form  of  action  the  plaintiff  could  not  recover  the  possession,  even  if 
she  had  a  right  to  the  possession.  To  avoid  this  she  endeavored  to  prove  that 
the  defendant's  continued  possession  for  at  least  four  yeai-s  had  been  broken 
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hy  the  plaintilf  below  taking  possession  of  the  land  In  controversy  shortly 
before  she  brought  her  action  of  unlawful  entry  and  detainer.    But  this  court 
held  that  she  failed  to  prove  that  she  had  thus  broken  the  defendant's  con- 
tinued possession  by  entering  upon  the  land  and  dispossessing  him  shortly 
before  she  brought  the  suit;  but  that  what  she  did  amounted  simply  to  a  ti*es* 
pass*  and  not  to  an  entry  on  the  land  and  a  dispossessing  of  the  defendant  of 
his  possession  of  it.     What  she  did  was  to  go  upon  the  land  and  begin  to  put 
up  some  posts  for  the  purpose  of  inclosing  it,  and,  after  she  had  caused  four 
or  five  panels  of  fence  to  be  made,  the  defendant,  who  was,  and  had  for  a  long 
time  been  in  the  actual  possession  of  the  land,  pulled  down  these  panels  of 
fence,  and  the  plaintiff  then  left  the  defendant  in  possession  as  he  had  been, 
and  she  then  brought  her  action  of  unlawful  entry  and  detainer.     Tliis  court 
decided  that  it  was  clear  that  her  putting  up  fouf  or  five  panels  of  fence, 
which  the  party  in  possession  pulled  down  before  she  had  inclosed  any  part  of 
the  land,  did  not  dispossess  the  party  in  actual  possession,  but  that  this  act  of 
hers  was  a  simple  trespass.    This  would  be  an  authority  for  the  plaintiff  in 
«rror  in  the  case  before  us,  if  the  plaintiff  below  had  actually  pulled  down  the 
fence  which  the  defendant  below  commenced  building  on  August  28,  1885, 
before  he  had  inclosed  the  land  in  dispute,  and  the  defendant  below  had  ac- 
quiesced, and  never  completed  the  fence  inclosing  the  lot  in  dispute,  but  had 
left  the  plaintiff  below  in  actual  and  undisputed  possession  of  this  land.    If 
these  had  been  the  facts,  it  would  seem  to  be  very  clear  that  such  an  act  of 
the  defendant  below  would  have  been  a  simple  trespass.    But  the  facts  are 
■entirely  different.    The  defendant  below  completed  the  fence  he  was  building, 
which  inclosed  the  disputed  land,  and  the  plaintiff  below  did  not  pull  down 
any  part  of  this  fence  which  the  defendant  below  put  up  on  August  28, 1885, 
though  he  desired  so  to  do,  but  refrained  from  so  doing  because  of  the  threats 
of  the  defendant  below ;  and  shortly  thereafter,  and  before  the  institution  of 
this  suit,  the  defendant  below,  having  inclosed  this  lot  in  dispute,  pulled  down 
several  panels  of  fence  between  it  and  a  lot  on  his  farm,  in  his  (the  defend- 
ant's) possession,  so  that  thereafter  the  lot  of  the  defendant,  which  was  in  his 
undisputed  possession,  was  then  thrown  in  the  same  inclosure  with  the  land 
in  dispute.    This  it  would  seem  would  clearly  put  the  defendant  below  in  the 
possession  of  the  land  in  dispute;  and  as  it  occurred  some  three  or  four  weeks 
before  this  suit  was  brought,  he  must  be  regarded  as  having  unlawfully,  cer- 
tainly, if  not  forcibly,  entered  on  this  land  in  dispute,  and  detained  it  from 
the  plaintiff  below  unlawfully;  and  the  simple  fact  that,  after  he  had  thus  in- 
•closed  this  disputed  land  in  the  same  inclosure  with  one  of  his  own  lots  In  his 
undisputed  possession,  he  had  no  cattle  on  either  his  own  lot  or  this  disputed 
land,  and  made  no  actual  use  of  either  of  them  except  to  let  the  grass  grow 
on  them,  they  being  meadows,  would  certainly  not  prevent  him  from  being 
regarded  in  law  in  possession  of  all  he  had  so  inclosed, — not  only  his  own  lot, 
but  the  disputed  land  also  inclosed  with  it  by  a  fence  put  up  by  him.    The 
gathering  of  four  or  five  bushels  of  apples  off  of  this  disputed  land  afterwards, 
and  putting  them  in  the  vacant  frame  house  on  this  disputed  land  by  the  sons 
of  the  plaintiff,  without  his  direction,  was  not  a  retaking  of  possession  of  this 
disputed  land,  but  was  a  simple  trespass  by  the  sons  of  the  plaintiff  below; 
and  if  the  plaintiff's  retention  of  the  keys  of  this  old  house  could  be  regarded 
as  a  retention  of  the  possession  of  it,  this  would  not  have  dispossessed  the  de- 
fendants below  from  the  disputed  land,  or  rendered  it  improper  for  the  jury 
to  render  a  verdict  in  favor  of  the  plaintiff  below 

It  seems  to  me,  therefore,  when  the  evidence  in  this  case  is  most  benignly 
interpreted  by  the  court  in  favor  of  the  plaintiff  below,  as  we  have  seen,  it 
must  be  on  the  motion  to  exclude  it  from  the  jury;  the  court  could  not,  it 
seems  to  us,  reach  any  other  conclusion  than  that  it  proved  the  plaintiff's 
case,  and  established  that  the  defendant  below  had  forcibly,  or  certainly  un- 
lawfully, entered  on  the  land  of  the  plaintiff  named  in  the  summons,  and  un- 


Digiti 


zed  by  Google 


1*76  SOUTHEASTERN   REPOBTER.  [W.  Va. 

lawfully  detained  it  from  the  plaintiff  below,  when  this  suit  was  instituted. 
The  jury  might  of  course  have  taken  a  different  view  of  the  facts,  but  their 
verdict  shows  that  they  regarded  the  case  of  the  plaintiff  below  as  established 
to  their  satisfaction,  and  having  found  a  verdict  for  the  plaintiff,  the  court, 
from  what  we  have  said,  ought  not  to  have  set  it  aside,  and  did  not  err  in  re- 
fusing to  do  so,  unless  their  verdict  was  not  in  a  proper  form,  because  it 
simply  found  that  the  defendant  unlawfully  withheld  from  the  plaintiff  the 
premises  described  in  the  summons,  instead  of  finding,  as  it  is  claimed  they 
should  have  done,  to  render  the  verdict  such  a  one  as  the  court  should  have 
rendered  a  judgment  on,  that  at  the  time  the  summons  issued  the  defendant 
unlawfully  withheld,  and  still  withholds,  from  the  plaintiff,  the  premises  de- 
scribed in  the  summons.  It  has  been  expressly  decided  by  this  court,  that  a 
verdict  in  this  form,  in  such  a  suit,  was  not  so  defective  as  to  render  it  im- 
proper for  a  court  to  enter  up  such  a  judgment  upon  it  as  the  court  did  enter 
for  the  plaintiff  below  in  this  case.  See  Mann  v.  Bryant,  12  W  Va.  516- 
522;  Lawson  v.  Dalton,  18  W.  Va.  766. 

But  if  all  the  positions  taken  by  the  counsel  of  the  defendant  below,  tha 
plaintiff  in  error,  were  sound  in  law,  and  their  views  of  the  facts  were  alsa 
sound,  and  it  was  true,  as  they  argue,  that  the  plaintiff  below,  who  had  had 
possession  of  this  land  for  20  years,  was  never  disposs^sed  of  it  by  the  de- 
fendant below,  and  that  all  he  did  was  to  commit  a  trespass  on  this  land  of 
the  plaintiff,  we  could  not  reverse  the  judgment  of  the  court  below,  unless  the 
summons  was  fatally  defective.  For  though  on  such  a  state  of  facts  the  jury 
ought  to  have  rendered  a  verdict  for  the  defendant  below,  and  the  court  ought 
to  have  rendered  a  judgment  for  costs  in  his  favor,  yet  it  would  be  out  of  our 
power  to  reverse  the  judgment  which  the  court  actually  entered  on  the  four- 
teenth of  November,  1885.  Of  course,  the  defendant  below  could  not  com- 
plain, according  to  his  own  view  of  the  case,  of  that  part  of  this  judgment 
which  adjudged  that  the  plaintiff  below  recover  of  the  defendant  below  the 
possession  of  the  premises,  because  the  plaintiff  below  was,  as  he  insists, 
then,  and  always  had  been,  in  possession  of  these  premises.  And,  of  course, 
this  portion  of  the  judgment  could  operate  no  prejudice  to  the  defendant  be- 
low. All,  then,  which  was  left  of  which  he  could  complain  would  be  that  the 
court  below  adjudged  against  him  the  costs;  and,  this  being  the  case,  the  con- 
troversy in  this  court  is  only  about  the  costs,  as  to  which  this  court  has  no 
jurisdiction,  no  matter  what  the  contention  in  the  court  below  may  have  been, 
if  the  only  controversy  in  this  court  is  about  the  costs.  See  Boggess  v.  Rob- 
inson, 5  W.  Va.  402;  King  v.  Burdett,  12  W  Va.  688;  Neal  v.  Van  Winkle, 
24  W.  Va.  402.  These  decisions  are  based  on  the  well-settled  law  that  in  a 
simple  pecuniary  controversy  this  court  has,  according  to  the  statute,  ( Warth*s 
Amended  Code,  c.  113,  §  4,)  no  jurisdiction,  except  when  the  matter  in  con- 
troversy, exclusive  of  costs,  is  of  greater  amount  than  $100.  And  this  means 
not  the  controversy  in  the  court  below,  but  the  controversy  in  this  court.  See 
liymer  v.  Hawkins,  18  W  Va.  309;  Bee  v.  Burdett,  23  W.  Va.  744;  Great- 
home  V.  Sapp,  26  W.  Va.  87;  Love  v.  Pickens,  Id.  341;  Stanley  v.  Hub- 
hard,  27  W.  Va.  741.  But  as  the  defendant  below  did  move  the  court  to 
quash  the  summons,  and  has  by  his  counsel  in  this  court  insisted  that  this 
ought  to  have  been  done,  though  really  the  grounds  on  which  it  is  asked  are 
almost  frivolous,  still  in  that  stage  of  the  controversy  the  matter  in  contro- 
versy was  the  possession  of  the  disputed  land,  and  if  we  could  reverse  the 
case  on  that  ground,  it  would,  according  to  our  view  of  the  evidence,  leave 
the  defendant  below  in  possession  of  the  land, — we  might  still  regard  the  pos- 
session of  the  land  as  thus  in  controversy  in  this  court,  aod  we  have  accord- 
ingly taken  jurisdiction  of  the  writ  of  error. 

There  is  one  error  assigned  in  the  petition  for  a  writ  of  error  which  I  have 
omitted  inadvertently  to  notice,  that  is,  that  after  a  motion  had  been  made  Uy 
exclude  all  the  plaintiff's  evidence  as  being  insufficient  to  enable  him  to  re 
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oover,  the  court,  on  the  next  day*  allowed  the  plaintiff  to  again  examine  his 
witness  in  chi^,  upon  the  statement  of  the  counsel  of  the  plaintiff  below 
that  ihey  had  not  been  able  to  bring  out  the  facts  within  the  knowledge  of 
the  plaintiff^s  witnesses.  It  is  a  sufficient  answer  to  this  allegation  of  error 
to  state  that  the  defendant  below,  the  plaintiff  in  error,  was  most  clearly  not 
prejudiced  in  this  case  by  this  action  of  the  court  even  if  it  was  an  error. 
For  the  only  additional  fact  proyen  on  this  re-examination  of  the  witnesses 
was  that  the  plaintiff's  sons,  instead  of  simply  stilting,  as  they  did  the  day 
before,  that  the  defendants  swore  "that  it  was  not  safe  for  us  to  take  this 
fence  down  again,*'  they  said  when  he  swore  this  he  shook  his  fist  at  their 
f^her,  the  plaintiff  below.  This  might  possibly  hare  had  some  effect  on  the 
jury  in  reaching  a  conclusion  as  to  whether  the  defendant  below  took  forci- 
ble possession  of  the  land  in  dispute.  But  really  this  was  an  unimportant 
question,  if  the  evidence  justified  the  jury  in  holding  that  the  defendant  be- 
low took  unlawful  possession  of  the  premises,  and  unlawfully  withheld  them 
from  the  plaintiff.  This  additional  evidence  only  rose  on  the  question  of  the 
character  of  the  entry  of  the  defendant  below  on  the  premises.  Was  it  forci- 
ble or  only  unlawful?  And  this  the  jury  did  not  decide,  nor  was  it  called 
upon  to  decide,  for  the  verdict  they  rendered  would  have  been  the  same 
whether  the  entry  was  forcible  or  only  unlawful.  I  would  add,  however, 
that  the  practice  of  the  eircuit  court  is  liberal  in  allowing  parties,  after  their 
evidence  is  closed,  to  recall  witnesses  for  the  purpose  gi  supplying  omitted 
facts.  It  is  questionable  whether  such  action  of  the  court  is  not  purely  in 
the  discretion  of  the  court  below,  and  whether  it  is  reviewable.  Some  courts 
hold  that  it  cannot  be  reviewed.  See  Frederick  v.  Gh-ay,  10  Serg.  &  R.  182. 
But  we  express  no  opinion  on  this  point,  as  our  court  and  the  court  of  appeals 
of  Virginia  review  many  matters  which  some  of  the  appellate  courts  regard 
as  purely  discretionary  and  non-reviewable.    See  Welch  v.  County  Court,  29 

W.  Va. ,  1  8.  E.  Rep.  337.    See,  also,  McDowdV$  BxW  v.  Crauford,  11 

Orat.  377,  408  409. 

For  the  reasons  we  have  given,  the  judgment  of  the  circuit  court  of  Mar- 
shall of  November  14, 1885,  must  be  affirmed,  and  the  defendant  in  error 
must  recover  of  the  plaintiff  in  error  his  costs  in  this  court  expended,  and  930 
damages. 

Johnson,  Sntdeb,  and  Woods,  JJ.,  concurred. 


State,  Use,  etc.,  v.  Hats  and  others. 

{Supreme  Oourt  of  Appeals  of  West  Virginia,    June  29,  1887.) 

1.  Shkbiff-— AcTiow  OH  Boiri>— Plkadino. 

A  declaration  in  an  action  upon  a  BheriflTs  official  bond,  for  the  use  of  the  county 
court  of  his  county,  for  failing  to  pay  over  moneys  received  by  bim  in  his  official 
^capacity  for  the  use  of  such  county,  which  fails  to  aver  that,  before  such  action  was 
comroenced,  the  county  court  had,  by  its  order  entered  of  record,  or  by  a  draft 
made  in  pursuance  thereof,  ordered  him  to  nay  such  moneys  to  his  successor  in 
office,  or  to  some  other  person,  and  that  saia  sheriff  had  notice  thereof,  is,  upon 
general  demurrer,  fatally  defective. 

3.  SAm— LiABTLrrT  to  Coubtt— Dkhaitd. 

A  sheriff  whose  term  of  office  has  expired,  having  in  his  hands  moneys  belonging 
to  the  county  court  of  his  county,  is  not  liable  to  be  sued  therefor,  until  such  county 
court,  by  some  order  entered  of  record,  or  draft  made  in  pursuance  thereof,  direct- 
ing him  to  pay  the  same  to  his  successor  in  office,  or  to  some  other  person,  has  been 
presented  to  him  for  payment,  and  payment  thereof  has  been  refused. 

S.  Bam— Plxa— CoKDiTioivB  Pbrfobvii). 

In  an  action  of  debt  upon  a  sherifTs  official  bond,  the  plea  of  conditions  pei^ 
Ibrmed,  properly  pleaded,  is  an  answer  to  the  whole  cause  of  action  in  the  declara- 
tion mentioned,  and  controverts  the  plaintiff's  right  to  any  recovery  whatever. 

▼.3s.s.no.4 — 12  ^ 
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4.  Appeai^-Practic*— JuBiBDicrioir. 

Where  the  members  of  thia  couK  are  equally  divided  on  the  qaestion  of  jurisdic- 
tion, the  jurisdiction  must  be  sustained,  and  the  case  decided  on  its  merits. 
iSylkibui  by  the  CourL) 

Error  to  circuit  court,  Gilraer  county. 

This  is  an  action  of  debt  in  the  circuit  court  of  Gilmer  county,  in  the  name 
of  the  state  of  West  Virginia,  suing  for  the  use  of  said  county  against  Samuel 
L.  Hays,  its  late  sheriif,  and  other  defendants,  who  were  his  securities  on 
his  official  bond,  to  recover  certain  moneys  alleged  to  be  due  the  county  from 
said  Hays,  which,  as  such  sheriff,  he  received  and  failed  to  account  for.  The 
declaration  contains  a  single  count,  but  sets  out  two  breaches  of  the  condition 
of  his  official  bond,  which  are  all  material  points  of  the  same  legal  effect. 
After  setting  forth  the  execution  of  the  bond  by  the  defendants,  and  the  con- 
dition thereto  annexed,  in  the  usual  form,  the  plaintiff  averred  that  the  said 
Samuel  L.  Hays  did  not  faithfully  discharge  the  duties  of  his  said  office  as 
sheriff,  but  therein  made  default,  and  for  assigning  a  breach  of  the  conditions 
of  the  bond  the  plaintiff  further  averred  that,  on  and  after  the  fourteenth  of 
August.  1877,  and  during  his  continuance  in  the  office  of  sheriff  of  Gilmer 
county,  the  said  Samuel  L.  Hays  collected  and  received,  for  the  use  of  said 
county,  taxes  and  other  moneys,  particularly  specified  in  the  declaration,  '*  with 
all  of  which  the  said  Samuel  L.  Hays,  as  such  sheriff,  was  charged  in  the  settle- 
ments made  by  him  with  the  county  court  of  said  county  pursuant  to  law,  all  of 
which  settlements  were  approved  by  the  said  court,  and  directed  to  be  re- 
corded as  required  by  law,  and  by  the  last  of  which,  to-wit,  by  the  settlement 
made  by  and  with  said  Hays  as  of  the  twenty-sixth  November,  1881,  ap- 
proved, confirmed,  and  directed  to  be  recorded,  as  required  by  said  court  by 
an  order  entered  sixth  December,  1881,  on  account  of  moneys  tliat  went  into 
his  hands,  and  with  which  he  was  chargeable  as  such  sheriff,  on  account  of 
moneys  for  the  general  purposes  of  the  county,  on  account  of  the  poor  fund, 
on  account  of  the  road  funds,  balances  were  asceitained  to  be  due  from  the 
said  Samnel  L.  Hays  to  the  said  county,  and  on  account  of  the  funds  afore- 
said, as  of  the  twenty-sixth  November,  1881,  with  interest  as  follows,  to-wit, 
on  account  of  moneys  due  to  the  county  for  general  purposes  as  aforesaid,  on 
account  of  county  levies,  and  other  moneys  for  the  use  of  the  county  $2,592.09; 
and  on  account  of  the  poor  fund,  $618.83,  with  interest  on  each  of  said  sums 
from  the  twenty-seventh  day  of  August,  1881 ;  on  account  of  the  road  funds, 
—for  Center  district,  $59.96;  for  De  Kalb  district,  $17.60;  for  Troy  district, 
$58.20;  for  Glenville  district,  $26.51 ;  and  on  account  of  road  fines, — for  Cen- 
ter district.  $10.41;  for  Glen ville  district,  $50.93;  and  for  Troy  district,  $54.91, 
with  interest  on  said  road  funds  and  fines,  from  the  first  day  of  January, 
1881,  until  paid.  And  being  so  indebted  to  the  county  court  of  Gilmer  county 
in  the  several  sums  of  money  aforesaid,  with  interest  thereon  as  aforesaid, 
the  said  Samuel  L.  Hays,  though  often  requested,  did  not,  nor  did  any  one 
for  him,  pay  to  the  county  court  of  Gilmer  county,  or  to  Hugh  McQuain,  the 
sheriff  and  ex-officio  treasurer  of  said  county,  successor  in  office  to  saiid  Sam- 
uel L.  Hays,  or  to  any  person  or  officer  authorized  to  receive  the  same,  the 
said  several  sums  of  money,  and  interest  thereon  as  aforesaid,  or  any  part 
thereof,  but  to  pay  the  same,  or  any  part  thereof,  wholly  failed  and  refused, 
and  still  doth  refuse.  And  so  the  plaintiff  says  that  by  reason  of  the  breaches 
of  the  condition  above  assigned,  as  aforesaid,  the  said  bond  became  and  was 
forfeited,  and  thereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and 
have  of  the  defendants  the  sum  of  $30,000,  first  above  demanded,  yet  the 
said  defendants  have  not,  nor  has  either  of  them,  paid  to  the  said  plaintiff,  or 
to  the  county  court  of  Gilmer  county,  or  to  the  sheriff  or  eohofficio  treasurer 
of  said  county,  the  said  sum  of  $30,000,  first  above  demanded,  but  to  pay  the 
same  they,  and  each  of  them,  have  refused,  and  still  refuse,  to  the  plaintiff's 
damage  $10,000,  "etc. 
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At  the  February  term  of  said  coart,  the  defendants  craved  oyer,  of  the 
bond  and  the  condition  thereto,  and  demurred  generally  to  the  declaration,  in 
which  the  plaintiff  joined.  The  defendants  also  pleaded  conditions  performed 
non  damniflcattUf  and  payment,  to  which  the  plaintiff  replied  generally,  and 
issues  were  thereon  joined,  and  the  defendants  were  required  to  file  a  state- 
ment of  their  defense,  with  specification  of  payments  and  set-offs,  at  least  30 
days  before  the  next  term,  at  which  term  the  defendants  tendered  their  spec- 
ification and  set-offs,  which  they  desired  to  prove  on  the  trial,  which,  with- 
out interest,  amounted  to  $1,020.54,  and  also  filed  the  afiSdavit  of  said  Hays, — 
stating  that  he  was  entitled  to  other  credits  and  set-offs  against  the  demands 
sued  for,  to  the  amount  of  81,500,-'the  particulars  of  which  he  was  not  then 
able  to  specify,  and  thereupon  moved  the  court  to  continue  the  cause  on  the 
ground  of  the  absence  of  hi»  counsel,  which  motion  the  plaintiff  resisted;  and 
the  court  being  of  opinion  that  the  defendants  were  entitled  to  a  continuance 
of  the  cause  as  to  all  c(mtrof>erted  matters  therein  shown  by  the  statement  of 
difference  and  notice  of  set-offs  and  payments,  on  motion  of  the  plaintiff, 
entered  judgment  against  the  defendants  for  #1,000,  with  interest  from  the 
fifteenth  of  February,  1883,  and  costs,  and  continued  the  cause  as  to  all  other 
matters  arising  therein.  To  this  judgment  the  defendant  Samuel  L.  Hays 
has  obtained  from  this  court  a  writ  of  error  and  supersedeas, 

W.  G,  Bennett,  for  plaintiff  in  error.  Linn  db  Withers^  tot  defendants  in 
enoT. 

Woods,  J .  To  the  foregoing  judgment,  four  grounds  of  error  are  assigned, 
— (1)  In  overruling  the  demurrer  to  the  declaration.  (2)  In  rendering  against 
the  defendants  the  judgment  of  fil.OOO.  (3)  In  overruling  their  motion  to 
continue  the  cause  as  to  said  itl,000.  (4)  In  rendering  judgment  without 
evidence  upon  inspection  of  the  declaration  and  statement  of  set-offs,  and  affi- 
davit of  the  defendant  Hays. 

The  first  question  presented  for  consideration  is  whether  this  court  has  ju- 
risdiction to  review  by  writ  of  error  the  judgment  complained  of.  If  this 
judgment  is  not  a  final  judgment,  within  the  meanmg  of  the  first  clause  of 
the  first  section  of  chapter  135  of  the  Code,  this  writ  of  error  must  be  dis- 
missed as  having  b3en  improvidently  awarded,  although  the  defendant  in 
error  has  neither  suggested  nor  argued  such  objection.  So  much  of  said  chap- 
ter as  affects  the  question  of  jurisdiction  in  this  case,  is  as  follows:  '*A  party 
to  a  controversy  in  any  circuit  court  may  obtain  from  the  supreme  court  of 
appeals,  or  a  judge  thereof  in  vacation,  a  writ  of  error  or  supersedeas  to  a 
judgment  or  decree  of  said  court,  in  civil  cases  where  the  matter  in  contro- 
versy, exclusive  of  costs,  is  of  greater  value  or  amount  than  one  hundred 
doilan,  wherein  there  is  a  final  judgment  or  decree.''  It  is  admitted  that, 
at  common  law,  the  court,  in  any  given  case,  could  pronounce  but  one  judg- 
ment possessing  this  character  of  finality,  for  its  judgment  was  the  end  of 
controversy  as  to  the  whole  cause  of  action.  There  was  an  apparent  exception 
to  this  well-established  rule,  allowed  in  actions  where  all  the  defendants 
were  Jointly  liable.  In  such  action,  all  the  defendants  had  the  right  at  any 
time  to  appear  in  court,  in  term,  and  confess  judgment  for  the  whole  of  the 
plaintiff's  demand,  but  less  than  all  of  the  defendants  could  not  do  so,  for  his 
right  to  a  joint  judgment,  against  all  who  were  jointly  liable,  was  perfect, 
and  he  could  not  without  his  consent  be  deprived  of  this  right  by  part  of  the 
defendants  appearing  in  court  and  confessing  judgment,  even  for  the  whole, 
much  less  for  a  part  of  his  demand.  Sometimes,  however,  one  of  thq  defend- 
ants, not  desiring  to  resist  the  plaintiff 's  demand,  was  willing  to  acknowledge 
the  plaintiff's  action  as  to  him,  leaving  the  other  defendants  to  carry  on  the 
controversy.  In  such  case,  even  a  formal  judgment,  upon  such  confession 
against  the  party  making  the  same,  was  in  fact  no  judgment,  for  it  was  liable 
to  be  diminished  or  wholly  set  aside,  by  the  judgment  which  might  be  entered 
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upon  the  verdict  rendered  on  the  trial  of  the  issues  made  bjthe  other  defend- 
ants ;  because,  in  such  case,  the  common  law  required  that  the  same  judgment 
should  be  entered  against  all  of  the  defendants.  Snyder  v.  Snyder^  9  W.  Va. 
415;  Hoffman  v  Bircher,  22  W.  Va.  537;  Jenkins  v.  HuH,  2  Rand.  (Va.) 
446;  Taylor  v.  Beck,  3  Rand.  (Va.)  316;  Peasley  v.  Boatwright,  2  Leigh, 
196;  Early  v.  ClarJcson,  7  I^igh,  83.  There  was  no  authority  to  enter  a 
judgment  in  favor  of  the  plaintiff,  even  upon  confession  of  all  the  defend* 
ants,  for  less  than  the  whole  of  his  demand,  unless  the  plaintiff  accepted  such 
confession  of  part,  and  discontinued  his  action  as  to  the  residue;  for,  as  but 
one  judgment  could  be  entered  in  the  cause,  he  could  not  prosecute  a  demand 
for  which  no  judgment  could  be  entered.  Such  continued  to  be  the  law  of 
Virginia,  until  the  adoption  of  the  Code  of  1849,  when  this  common-law  rule 
was  changed  by  section  8  of  chapter  172,  which  is  identical  with  section  B 
of  chjipter  126  of  the  Code  of  West  Virginia.  This  section  is  in  these  words: 
''If  the  defendant  file  a  plea  or  account  of  set-off,  which  covers  or  applies  to  a 
part  of  the  plaintiff's  demand,  judgment  may  be  forthwith  rendered  for  the 
part  not  controverted  and  the  costs  accrued  until  the  filing  of  the  plea  or  ac- 
count, and  the  case  shall  be  proceeded  with  for  the  residue,  as  if  the  part  for 
which  judgment  was  rendered  had  never  been  included  therein.  And  if,  in 
addition  to  such  plea  or  account,  the  defendant  pleads  some  other  plea  going 
to  the  whole,  or  residue  of  the  demand,  the  case  shall  not  be  continued  as  to 
the  part  not  controverted  by  plea  or  account  of  set-offs,  unless  the  additional 
plea  be  also  verified  by  aflSdavit,  or  good  cause  be  shown  for  such  continu- 
ance. " 

To  me  it  seems  perfectly  clear  that  the  sole  purpose  of  this  enactment  was 
to  change  the  common  law,  so  that  in  all  actions  where,  but  for  such  plea  or 
account  of  set-offs,  the  plaintiff  would  be  entitled  to  a  judgment  for  specific 
personal  property,  or  for  a  certain  sum  of  money,  it  should  thenceforth  be 
lawful  for  the  plaintiff  to  demand,  and  for  the  court  to  render  in  his  favor,  a 
judgment  for  such  part  of  his  claim  or  demand  as  the  defendant  by  his  plea 
or  account  had  failed  to  controvert,  and  thus  place  the  same  beyond  all  con- 
troversy, in  the  same  manner,  and  to  the  same  extent,  as  if  it  had  never  been^ 
included  therein ;  and  I  am  unable  to  conceive  how  this  purpose  could  have 
been  more  clearly  expressed,  tlian  by  the  terms  used  in  this  section  of  tho 
statute. 

This  judgment,  so  rendered  for  the  uncontroverted  part  of  the  plaintiff's 
demand,  b^rs  no  analogy  to  the  judgment  entered  upon  the  acknowledgment 
of  one  of  the  defendants,  jointly  bound  with  other  defendants,  who  still  con- 
tinue to  resist  the  plaintiff's  demand;  for,  as  I  have  already  shown,  such  a 
judgment  is  in  fact  no  judgment,  for  it  possessed  neither  conclusiveness  nor 
finality,  for  it  was  liable  to  be  diminished  or  wholly  set  aside,  by  the  result 
of  the  trial  of  the  issues  with  the  other  defendants.  But,  under  the  provis- 
ions of  section  8  of  chapter  126,  the  judgment  so  rendered  for  the  uncontro- 
verted part  of  the  plaintiff's  demand  can  never  be  diminished  by  the  result 
of  the  trial  as  to  the  residue  thereof.  The  amount  for  which  such  judgment 
has  been  rendered  has  passed  out  of  the  controversy,  as  effectually  and  com- 
pletely as  '*if  it  had  never  been  included  therein,"  and  is  therefore  of  neces- 
sity j^naZ  and  conclusive  between  the  parties.  Quoad  hoc  it  is  the  end  of 
controversy,  and  nothing  remains  to  be  done,  except  to  carry  the  same  into 
execution.  For  these  reasons  I  am  clearly  of  opinion  that  the  judgment  com- 
plained of  is  to  all  intents  and  purposes  a  final  Judgmentf  and  may  be  re- 
viewed by  writ  of  error  or  supersedeas. 

To  the  plaintiff's  action  appear  to  have  been  pleaded  three  pleas^  viz. :  Non 
damniflcatus,  conditions  performed,  and  payment,  accompanied  with  a  speci- 
fication of  the  several  items  of  payment  and  setoffs  which  they  desired  to 
prove  on  the  trial,  but  it  does  not  appear  that  any  of  them  was  verified  by 
afiSdavit,  as  required  in  certain  cases  specified  in  section  8,  of  chapter  126»  of 
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the  Code.  The  pleas  themselves  are  not  set  out  in  the  record,  but  as  thej 
were  neither  demurred  to  nor  otherwise  objected  to,  and  as  issues  were  joiued 
on  all  of  them,  we  must  presume  thej  were  in  proper  form. 

The  plea  of  non  damnifksatfis,  if  it  had  been  objected  to,  would  have  been 
rejected,  as  it  presented  no  ground  of  defense  to  the  action,  as  the  condition 
«f  the  official  bond  of  the  sheriff  on  which  the  action  was  founded  was  in  no 
proper  sense  a  bond  of  indemnity. 

The  plea  of  payment,  which  in  form  was  an  answer  to  the  whole  declara- 
tion, was,  in  effect,  by  the  specifications  of  partial  payments  and  set-offs  ac- 
companying it,  narrowed  down  to  an  amount  less  than  one-third  of  the  sums 
in  the  declaration  demanded. 

The  plea  of  conditions  performed  was  also  an  answer  to  the  whole  declara^ 
tion,  and  controverted  the  plaintiff's  right  to  any  recovery  whatever.  It  was 
in  effect  an  averment  that  Samuel  L.  Hays  had  accounted  for,  and  paid  over 
to,  the  said  county  court  of  Qilmer  county,  all  moneys  collected  by  him  for 
its  use,  or  for  which  as  such  sheriff  he  was  in  any  manner  liable.  While  it 
is  tme  that  the  plea  of  conditions  performed  admitted  the  execution  of  the 
official  bond  in  the  declaration  mentioned,  it  did  not  admit,  but  in  legal  effect 
denied,  that  the  said  sheriff  had  in  any  manner  failed  to  perform  the  condi- 
tion thereof,  for  the  breach  of  which  this  suit  is  brought. 

It  is  insisted  in  argument  by  the  counsel  for  the  plaintiff  in  error,  that  the 
court  had  erred  in  overruling  his  motion  for  a  continuance  of  the  cause  as  to 
theSlfOOO, — which  was  uncontroverted  by  his  plea  of  payment,  and  the  specifi- 
cations of  payments  and  set-offs  filed  with  it.  The  continuance  was  asked 
for  upon  the  sole  ground  that  the  defendant's  counsel  was  absent,  but,  so  far 
as  this  record  shows,  no  reason  was  disclosed  why  he  was  not  present,  or  that, 
if  he  had  been  present,  the  defendants  desired  to  further  controvert  the  said 
•1,000.  The  mere  absence  of  counsel,  except  under  special  circumstances. 
such  as  that  he  has  suddenly  been  taken  ill,  or  that  he  has  met  with  some  ac- 
cident, or  that  he  is  necessarily  absent  in  the  public  service,  and  has  thereby 
been  prevented  from  attending  the  court,  affords  no  ground  for  a  continuance. 
But  if  their  counsel  had  been  present,  the  defendunts  would  not  have  been  en- 
titled to  a  continuance  of  the  cause  as  to  the  •1,000,  except  for  good  cause 
shown,  because  the  plea  of  conditions  performed,  which  controverted  the 
plaintiff's  whole  cause  of  action,  had  not  t>een  verified  by  affidavit  as  required 
by  said  section  8,  of  chapter  126,  of  the  Code.  The  circuit  court  therefore 
did  not  err  in  refusing  to  continue  the  cause  as  to  the  said  sum  of  91,000,  for 
which  it  gave  judgment* 

Did  the  court  err  in  overruling  the  demurrer  to  the  declaration?  By  chap- 
ter 39,  of  the  Oode,  §  S2,  the  sheriff  is  declared  to  be  ^^ex-offloio  treasurer  of 
the  county,  and  all  money  collected  or  received  for  the  use  of  the  county  or 
districts  shall  be  paid  to  the  sheriff  to  be  kept  and  disbursed  by  him  for 
county  and  district  purposes,  under  the  regulations  prescribed  by  law."  By 
section  34  the  sheriff  is  required,  at  the  end  of  every  fiscal  year,  to  render  to 
the  county  court  of  his  county,  whether  especially  requested  or  not,  a  full 
statement  of  his  account  for  that  fiscal  year,  showing  the  balance  due  by  or 
to  him  at  the  commencement  of  the  account,  the  amount  collected  during  the 
year,  and  from  what  sources,  and  the  date  and  amount  of  every  county  order 
paid,  and  to  whom  paid«  These  accounts,  when  correct,  or  when  corrected  by 
the  court,  are  required  to  be  approved  by  it  and  recorded.  Before  making 
any  such  settlement,  he  is  required  to  return  and  file  a  written  statement  of 
every  draft,  order,  or  claim  paid  by  him,  for  which  he  claims  credit,  and  of 
the  true  amount  actually  and  in  good  faith  paid  by  him  thereon,  and  to  ver- 
ily the  same  by  his  affidavit,  the  false  making  of  which  is  declared  to  be  per- 
jury. By  section  38  of  the  same  chapter  the  sheriff  is  expressly  forbidden  to 
pay  any  money  out  of  the  county  treasury,  except  upon  an  order  signed  by 
the  president  and  clerk  of  the  county  court,  and  properly  indorsed,  or  upon 
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judgment  or  decree  as  provided  in  tlie  forly-second  section  of  that  chapter; 
and  by  the  thirty-sixth  section  it  is  declared  that  no  order  shall  be  drawn  on 
tlie  county  treasurer,  unless  authorized  by  a  special  order  or  appropriation  of 
the  county  court,  except  to  pay  any  bond,  note,  or  written  evldenee  of  the 
debt  of  the  county,  or  any  installment  of  interest  payable  thereon,  or  paynent 
of  salaries  at  fixed  intervals. 

Similar  provisions  are  found  in  section  46,  of  chapter  45,  of  the  Code,  in  re- 
gard to  the  collection  and  disbursement  of  school  moneys  by  tlie  sheriff  on  be- 
half of  boards  of  education.  The  board  of  education  of  St.  George  district^ 
in  the  county  of  Tucker,  having  settled  with  Parsons,  the  outgoing  sheriff, 
and  ascertained  that  large  amounts  of  school  moneys  belonging  to  it  remained 
in  his  hands,  by  an  order  entered  upon  the  record  of  its  proceedings,  signed 
by  its  president  and  secretary,  directed  him  to  pay  the  same  to  his  successor 
in  office,  A.  C.  Minear,  then  sheriff  of  that  county,  and  caused  a  certified 
copy  of  said  order  to  be  delivered  to  Parsons,  but  did  not  draw  any  order  upon 
him  directing  him  to  pay  the  same  to  Minear.  Failing  to  pay  the  money  as 
directed,  the  board  of  education  proceeded  against  Parsons^  and  his  sureties, 
as  sheriff,  by  motions  to  enforce  payment  of  the  money  remaining  in  liia 
hands.  After  setting  forth  every  other  necessary  fact,  the  motiops  particu- 
larly recited  and  set  out  the  adoption  by  the  board,  and  the  entry  on  its  rec- 
ords, of  the  said  order  directing  Parsons  to  pay  over  said  moneys  to  Minear, 
and  the  delivery  to  Parsons  of  a  certified  copy  of  said  order,  but  the  circuit 
court  quashed  the  notices  and  dismissed  the  motions.  Upon  a  writ  of  error 
this  couit  reversed  the  judgment,  and  held  that  "it  was  the  duty  of  an  ex-sher- 
iff, who  has  in  his  hands  money  belonging  to  the  board  of  education  of  a  dis- 
trict in  the  county,  upon  the  demand  of  said  board,  by  an  order  made  and 
signed  by  its  president  and  secretary,  and  delivered  to  bim,  requiring  iiim  to 
pay  such  moneys  to  the  present  sheriff  and  treasurer  of  the  board, — ^to  pay  the 
same  upon  such  order,  unless  he  has  legal  grounds  for  refusing  to  pay  the 
same."  Board,  eto„  v.  Parsons,  22  W.  Va.  308,  814.  In  these  cases  this 
court  said:  "  While  it  is  the  sheriff's  duty  to  settle  up  his  business  and  honor 
all  drafts  made  upon  him  while  he  is  treasurer,  yet  it  is  clearly  hi9  duty,  at 
the  end  of  his  term,  upon  the  order  of  the  board  to  whose  credit  the  money 
stands,  to  pay  it  to  the  sheriff,  who  is  their  treasurer,  so  that  the  board  may 
make  proper  orders  thereon.  In  this  case  such  an  order  was  made,  and 
served  upon  the  late  sheriff,  and  unless  he  could  show  that  he  did  not  owe 
the  money,  or  had  legally  disbui-sed  the  same,  or  that  there  was  some  other 
legal  reason  why  he  should  not  do  so,  it  was  his  duty  to  pay  it." 

It  will  be  perceived  that  the  right  of  the  plaintiff  to  maintain  its  motions 
rested  upon  the  fact  that  the  board  of  education,  by  its  order  entered  oi  rec- 
ord, signed  by  its  president  and  secretary,  a  certified  copy  of  which  had  been 
delivered  to  him,  had  directed  Parsons  to  pay  said  moneys  to  Minear,  the  tiien 
sheriff  of  the  county.  That  this  court  in  the  absence  of  such  averment  in  the 
notice  would  hold  the  same  as  insufficient  to  warrant  a  judgment  thereon 
against  the  sheriff,  clearly  appears  by  its  decision  in  the  case  of  Board,  etc,,  v. 
Parsons,  22  W.  Va.  580.  This  was  a  motion  by  the  board  of  education  of 
Licking  district,  in  Tucker  county,  against  Parsons  and  his  sureties  for  school 
moneys  due  that  district.  The  notice  in  this  case  was  m  all  respects  like  the 
notices  in  the  former  cases,  except  that  it  wholly  failed  to  show  that  any  or- 
der had  been  made  upon  its  books,  or  drawn  by  the  board,  directing  Paroons 
to  pay  over  the  money,  or  that  any  demand  had  ever  been  made  upon  him  for 
the  payment  thereof.  The  absence  of  such  averment  rendered  the  notice  fa- 
tally defective,  and  this  court  accordingly  held  that,  "a  notice  to  an  es&^heriff 
and  his  sureties  to  recover  money,  which  he  as  sheriff  had  collected  on  the 
school  levies,  which  does  not  show  on  its  face  that  the  board  of  education 
which  was  entitled  to  the  money  had  ordered  him  to  pay  such  money  to  his 
successor,  the  present  sheriff,  and  ex-offlcio  treasurer,  and  of  which  he  had 
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notice,  is  fatally  defective."  In  this  case  this  court  said:  '^It  is  right  and 
proper  that  sach  demand  should  be  made  upon  such  ex-sheriff,  in  tltis  or  some 
other  appropriate  manner,  and  the  ex-sheriff  notified  thereof,  so  that  the  board 
will  keep  a  proper  record  tliereof,  and  that  the  sheriff  will  have  a  proper  de- 
mand made  upon  him  to  pay  the  same.  No  such  order,  and  no  such  demand, 
nor  any  order  or  demand,  as  far  as  the  notice  shows,  was  made  in  this  case; 
and  for  this  reason  the  notice  was  fatally  defective." 

From  what  we  have  already  seen,  the  duties  of  the  sheriff,  as  the  treasurer 
of  the  county,  in  respect  to  all  moneys  collected  by  him  for  the  use  of  the 
county,  are  precisely  similar,  in  every  material  respect,  to  those  imposed  upon 
him  in  regard  to  the  collection  and  disbursement  of  school  moneys.  He  is 
expressly  forbidden  to  pay  out  any  money  belonging  to  the  county,  except 
upon  the  order  of  the  county  court  of  such  county,  signed  by  its  president 
and  clerk,  except  upon  a  judgment  or  decree  as  provid<Ml  in  the  forty-second 
section  of  chapter  89  of  the  Osde.  Until  such  order,  or  some  other  order,  has 
been  made  by  the  county  court,  signed  by  its  president  and  clerk,  directing 
such  outgoing  or  ex-sheriff  to  pay  the  money  in  his  hands  to  his  successor  In 
office,  or  to  some  other  person,  and  notice  thereof  given  liim,  such  outgoing 
or  ex-sheriff  has  not  made  default  In  not  paying  over  said  money,  for  he  is 
entitled  to  such  order  to  authorize  him  to  pay  over  the  money  to  his  successor 
in  office,  and  to  protect  him  in  doing  so;  and  until  such  order  has  been  made 
and  notice  thereof  given  to  him,  no  action  can  be  maintained  against  him  for 
failing  to  pay  over  such  money. 

The  same  reasons  which  controlled  the  judgment  of  this  court  in  the  case  last 
died,  22  W.  Va.  580,  supra,  are  conclusive  in  the  case  in  judgment.  The 
declaration  contains  no  averment  whatever  that  the  county  court  of  Gilmer 
county  ever,  by  any  order  entered  of  record,  or  by  any  draft  drawn  by  its 
order,  signed  by  its  president  and  clerk,  or  by  any  other  order  or  demand 
whatever,  ordered  or  directed  the  defendant  Samuel  L.  Hays  to  pay  the 
moneys  in  the  declaration  mentioned  to  his  successor  in  office,  the  sheriff  of 
said  county,  or  to  any  other  person  whatever.  Until  some  such  order  was  so 
made  by  said  county  court,  and  notice  thereof  given  to  Hays,  he  was  not  au- 
thorized to  pay  over  said  money,  and  therefore  not  liable  to  be  sued  for  it. 
For  this  reason  the  declaration  is  fatally  defective,  and  the  demurrer  thereto 
should  have  been  sustained. 

The  judgment  of  the  circuit  court  is  reversed,  with  costs  to  the  plaintiff  in 
error.  And  this  court  now  proceeding  to  render  such  judgment  as  the  cir- 
cuit court  should  have  rendered,  it  is  considered  that  the  defendants'  demurrer 
to  the  declaration  be,  and  the  same  is  hereby,  sustained,  and  leave  is  given 
the  plaintiff  to  amend  its  declaration,  if  it  is  able  and  desires  to  do  so;  and 
this  cause  is  remanded  for  further  proceedings. 

Johnson  and  Green,  JJ.,  concurred. 

6NYPER,  J.  I  concur  in  the  preceding  opinion  and  the  syllabus  thereto,  ex- 
cept so  much  of  the  opinion  as  relates  to  the  jurisdiction  of  this  court.  I 
think  the  writ  of  error  was  prematurely  awarded  in  this  case,  and  that  this 
court  has  no  authority  to  entertain  it.  I  will  briefly  state  my  views  on  this 
question. 

All  j udgments  and  decrees  are  either  fl nal  or  interlocutory.  Final  judgments 
or  decrees  are  such  as  at  once  put  an  end  to  the  action  or  suit.  They  are  the 
ultimate  and  final  adjustment  of  the  whole  matters  in  controversy,  and  put 
the  parties  out  of  court.  A  verdict  and  judgment  in  favor  of  all  the  defend- 
ants except  one,  in  a  joint  action  of  trespass,  is  not  a  final  judgment,  and  no 
writ  of  error  will  lie  from  it  until  the  action  has  been  abated,  dismissed,  or 
decided  as  to  that  one  defendant.  Wells  v.  Jackson^  8  ^unf .  458.  See,  also, 
Manlote  v.  Thrifty  5  Munf .  493.    A  judgment  for  the  plaintiff  upon  a  plea 
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in  abatement,  where  leave  is  ^ven  the  defendant  to  answer  over*  respondeat 
ouster^  is  an  interlocutory  judgment,  and  such  are  all  judgments  that  do  not 
fully  determine  the  corttroversy,  and  put  the  parties  out  of  court.  3  Bl. 
Oomm.  897;  2  Bouv.  Law  Diet.  "Judgment;"  Co.  Litt.  169.  In  Coeke  ?. 
Gilpin^  Baldwin,  J.,  says:  "With  us  the  right  of  appeal,  from  the  founda- 
tion of  the  government,  has  been  regulated  by  statute,  and  for  a  number  of 
years  was  made  to  depend  altogether  upon  the  finality  of  the  decree,  in  rela- 
tion to  appeals  to  the  supreme  court  of  appeals.  Thus  the  acts  of  October, 
1778,  and  May,  1779,  establishing  the  court  of  appeals,  and  the  revised  act  of 
1792,  by  their  plain  terms  require  the  decree  or  decision  of  the  court  below  to 
be  final.  The  manifest  meaning,  ex  vi  termini,  was  that  the  cause  should  be 
terminated  before  its  removal  to  the  appellate  jurisdiction;  and  the  obx>iou» 
policy  was  topref>ent  the  delay  and  expense  of  unnecessary  and  reiterated  ap- 
peals. Appeals  were  not  allowed  from  interlocutory  decrees  to  the  court  of 
appeals  until  January,  1798.  when,  by  an  act  of  that  date,  a  limited  right  of 
appeal  from  interlocutory  decrees  was  introduced,  which  has  been  since  con- 
tinued under  various  modifications.  2  Bob.  Pr.  421-425.  But  the  right  of 
appeal  from  final  decrees  still  stands  upon  its  original  footing.  The  result  of 
our  legislative  policy  on  this  subject  has  been  that,  as  a  general  rule,  the  ju- 
risdiction of  the  supreme  appellate  tribunal  does  not  begin  until  that  of  the 
inferior  court  has  terminated;  that  an  appeal  properly  allowed  brings  into 
discussion  before  the  appellate  court  all  previous  proceedings  in  the  cause. 
*    *    * 

It  will  be  seen  from  an  examination  of  the  numerous  decisions  of  this  court 
on  the  subject  of  the  finality  of  decrees,  in  reference  to  appeals,  bills  of  review, 
etc.,  that  they,  have  all  been  founded  upon  the  idea  that  a  decree  is  not  finals 
unless  the  cause  itself  has  ^^en  thereby  terminated  in  the  court  below.  Thus, 
though  a  decree  decides  upon  the  question  of  title,  or  otherwise  settles  the 
principles  of  the  cause,  (Young  v.  SkipwUh,  2  Wash.  Ya.  dOO;  Qrpmes  v. 
Pendleton^  1  Call,  54;  McCall  v.  Peachy ,  Id.  55;  Bowyer  v.  Lewis,  1  Hen. 
&  M.  553;)  though  it  dismisses  the  plaintiff's  bill  as  to  one  of  two  separate 
subjects  of  controversy,  and  as  to  the  others  also  determines  the  rights  of  the 
parties,  {Templeman  v.  Qteptoe,  I  Munf.  339;)  though  a  decree  nisi  directs 
that  the  tract  of  land  in  the  bill  mentioned  be  surveyed,  and  a  part  thereof 
allotted  to  the  plaintiff,  and  that  the  defendant  shall  execute  to  him  a  con- 
veyance for  such  part,  and  pay  the  costs  of  the  suit,  (Aldridge  v.  Qilea,  3 
Hen.  &  M.  136;)  though  the  decree  directs  the  defendant  to  pay  the  plaintiff 
hires  to  be  ascertained  by  commissioners,  and  to  deliver  up  the  property,  to 
be  sold  by  the  commissioners,  and  the  proceeds  applied  to  the  payment  of  the 
plaintiff's  claim,  and  the  costs  of  the  suit,  and  the  residue,  if  any,  to  be  paid 
to  the  defendant,  (Maxikey  v.  Bell,  2  Muni  523;)  though,  at  the  suit  of  cred- 
itors against  executors  and  devisees,  it  empowers  the  executors  to  sell  such 
of  the  lands  held  by  the  devisees  as,  after  application  of  the  testator's  goods 
and  credits,  shall  be  necessary  for  the  payment  of  his  debts,  (Goodwin  v.  Mil- 
ler, 2  Munf.  42;)  though  it  awards  to  the  plaintiff  his  principal  money,  inter- 
ests and  costs,  if  it  directs,  in  the  event  of  an  unproductive  execution,  that 
certain  trust  property  shall  be  delivered  by  the  defendant  to  the  marshal  to  be 
sold,  and  the  proceeds,  after  deducting  a  sum  to  be  deposited  for  another,  to 
be  applied  to  the  satisfaction  of  the  plaintiff,  (Hill  v.  Fox,  10  Leigh,  587;) 
though,  in  a  mortgage  suit,  it  forecloses  and  directs  the  sale  of  the  property, 
(Fairf axY.  Muse,  2  Hen.  &  M.  558;  Ellzey  v.  Lane,  Id.  592;  Allen  v.  BdcJies^ 
Id.  595;) — ^yet  in  all  these  cases  the  decree  is  only  interlocutory,  if  something 
yet  remains  to  be  done  in  the  cause,  and  so  the  parties  are  not  put  out  of 
court.  On  the  other  hand,  there  is  no  case  decided  by  this  court  in  which  the 
decree  has  been  held  final,  where  the  judicial  action  of  the  court  in  the  caase 
has  not  been  exhiCusted."  1  Rob.  (Ya.)  36-^8.  It  wa^  decided  in  Ryan  v. 
McLeod,  32  Grat.  307,  that  "a  decree  cannot  be  in  part  final  and  in  part  in* 
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(erlocntory  in  the  same  cause,  for  and  against  the  same  parties  who  remain  in 
oourt."  In  the  opinion  in  that  case,  the  court  says:  "According  to  the  uni- 
form decisions  of  this  court,  a  decree  which  disposes  of  the  whole  subject, 
gives  all  the  relief  that  is  contemplated,  and  leaves  nothing  to  be  done  by  tlie 
•oonrt,  is  only  to  be  regarded  as  final."  Vanmeter  y.  Vanmeters,  3  Grat.  142; 
Harvey  v.  Branson,  1  Leigh,  108.  "On  the  other  hand,  every  decree,  which 
leaves  anything  in  the  cause  to  be  done  by  the  court,  is  interlocutory  as  be- 
tween the  parties  remaining  in  the  court."  32  Grat.  376;  Fleming  v.  Bt^- 
ling,  8  Grat.  292;  Ambrauae  v.  Keller,  22  Grat.  769,  774;  Battaile  v.  Mary- 
land Hospital,  etc.,  76  Va.  63. 

In  chancery  cases  the  right  of  appeal  is  expressly  given  by  statute,  both  in 
Virginia  and  this  state,  from  certain  interlocutory  decrees  specified  in  the 
statute;  for  instance,  from  a  decree  "requiring  money  to  be  paid  or  real  es- 
tate to  be  sold,  or  the  possession  or  title  of  property  to  be  changed,  or  adjudi- 
cating the  principles  of  the  cause."  Section  1,  chapter  157,  Acts  1882;  see- 
tion  2,  chapter  182,  Code  [1860]  of  Virginia,  p.  745.  So,  also,  in  actions  at 
law,  the  statute  has  modified  the  general  and  established  doctrine  by  allowing 
writs  of  error  from  interlocutory  judgments,  in  certain  specified  cases.  Tiie 
only  cases  of  this  kind  are.  "Where  there  is  a  judgment  or  order  quashing  or 
abating,  or  refusing  to  quash  or  abate  an  attachment,"  and  "where  there  is 
an  order  grantlug  a  new  trial  or  rehearing."  In  all  other  cases  appeals  and 
writs  of  error  are  allowed  only  in  cases  wherein  there  is  a  final  fudgmetit  or 
decree  or  order.    Section  1,  e.  157,  Acts  1882,  p.  505. 

The  case  at  bar  comes  within  none  of  these  exceptions,  and  must  therefore 
of  necessity  come  under  the  general  provision  of  the  statute,  which  authorizes 
a  writ  of  error  only  after  there  has  been  a  final  judgment.  The  judgment 
here  is  certainly  not  final;  for,  as  we  have  seen,  a  final  judgment  or  decree 
(and  there  is  no  difference  between  a  judgment  and  a  decree,  in  respect  to  the 
question  of  finality,)  is  one  which  leaves  nothing  to  be  dune  by  the  court  in 
the  case,  and  puts  the  parties  out  of  court.  Here  the  parties  are  not  only  not 
put  out  of  court,  but  the  controversy  is  continued  in  the  court  between  the 
same  parties.  There  cannot  be  two  final  judgments  in  the  same  action  be- 
tween the  same  identical  parties, — such  a  thing  is  a  legal  solecism.  It  is  cer- 
tain that  where  the  controversy,  still  pending  between  the  parties  in  the  cir- 
cuit court,  is  ultimately  determined,  the  result  will  necessarily  be  a  final 
judgment;  therefore,  if  the  judgment  from  which  this  writ  of  error  is  taken 
is  also  final,  then  we  have  the  impossible  result  of  two  final  judgments,  be- 
tween the  same  parties,  in  the  same  action. 

It  is  altogether  foreign  to  the  subject  to  refer  to  the  common  law  in  respect 
to  the  jurisdiction  of  this  court.  Our  jurisdiction  is  wholly  statutory,  and  no 
appeal  or  writ  of  error  can  be  entertained  by  this  court,  unless  the  same  is 
authorized  by  statute.  Hill  v.  Als,  27  W.  Va.  215.  Where  the  statute, 
fairly  interpreted,  does  not  i&uthorize  the  appeal  or  writ  of  error,  the  same 
will  be  denied  or  dismissed  as  improvidently  awarded.  Laidley  v.  Kline,  21 
W.  Va.  21;  Childs  v.  Hurd,  25  W.  Va.  530.  Therefore,  where  a  party  in- 
vokes the  juiisdiction  of  this  court,  it  is  incumbent  upon  him  to  produce  the 
statutory  authority  upon  which  tliat  jurisdiction  is  founded.  He  must  put 
his  finger  upon  the  provision  of  the  statute  which  authorizes  this  court  to 
take  jurisdiction  of  his  particular  case.  It  is  admitted  that  there  is  no  such 
authority  for  the  writ  of  error  In  this  case,  unless  the  judgment  from  which 
it  is  taken  is  a  final  judgment.  That  it  is  not  such  a  judgment,  we  think 
we  have  alre»idy  sufficiently  demonstrated  by  what  has  preceded.  If  this 
writ  of  error  is  entertained,  then,  when  the  case  is  finally  decided,  there  may 
be  another  writ  of  error,  and  thus  there  may  be  two  writs  of  error  from  dif- 
ferent and  successive  judgments,  in  the  same  action,  between  Ibe  same  par- 
ties, and  by  the  same  party.  This  would  not  only  be  unantliorizeil  by  the 
terms  of  the  statute,  but  it  would  contravene  the  long-established  and  settled 
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policy  of  the  legislature,  which  is,  as  we  have  seen,  to  prevent  the  delay  and 
expense  of  unnecessary  and  reiterated  appeals  and  writs  of  error. 

For  the  reasons  thus  briedy  stated,  I  am  of  opinion  that  this  court  has  no 
jurisdiction  to  entertain  this  writ  of  error,  and  that  the  same  should  be  dis- 
missed as  having  been  prematurely  and  improvidently  awarded.  I  am  au- 
thorized to  add  that  Judge  Oreen  concurs  in  these  views  and  this  conclusion. 
But  since  the  court  is  equally  divided  on  the  question  of  Jurisdiction,  the 
writ  of  error  cannot  be  dismissed,  but  the  judgment  of  the  circuit  court  must 
be  reversed  for  the  reasons  stated  in  the  opinions  of  Judge  Woods. 


Shepherd  v.  Brown  and  another. 
{Supreme  Qnai  of  Appeali  of  Wett  Virgima,    June  26, 18S7.) 

1.  SHBRrpr— Notice  of  Motion  for  Jxjdgmknt  on  Bond— Service. 

By  appearance  to  a  motion  against  a  sheriff  and  his  secarities,  under  section  5  of 
chapter  121  of  the  Code,  and  repeated  continuance  of  the  case  generally,  by  consent 
of  parties,  the  defendants  waive  any  objection  to  the  notice,  because  not  served  in 
time,  but  they  do  not  theieby  preclude  themselves  from  moving  to  quash  the 
notice,  because  fatally  defective  on  its  face. 

9.  Same— Requisites  op  Notice. 

Such  a  notice  will  be  treated  with  great  indulgence  by  the  court.  All  that  Is  re- 
quired in  such  a  notice  is  that  it  should  be  so  plain  that  the  defendants  cannot 
mistalLe  the  objects  of  the  motion,  however  it  may  be  wantine  in  form  and  techni- 
cal accuracy,  but  the  notice  must  show,  when  thus  indulgently  construed,  that,  by 
the  terms  of  the  act  under  which  the  plaintiff  is  proceeding,  he  is  entitled  to  re> 
cover  in  this  summary  manner,  and  on  the  trial  he  must  show  himself  to  come 
fully  within  the  terms  of  the  act  under  which  he  is  proceeding,  for  the  court  will 
then  presume  nothing  in  his  favor. 

S.  Same— Judgment. 

Upon  a  motion  under  this  section  and  chapter,  the  court  may  give  Judgment 
against  the  sheriff  and  his  sureties  for  so  much  as  the  plaintiff  is  entitled  to  recover 
in  any  form  of  action  by  virtue  of  the  sheritTH  official  Dond,  though  the  demand  be 
not  of  a  fixed  sum,  or  one  capable  of  being  fixed  by  arithmetical  calculation,  but 
be  for  an  unascertained  amount,  which,  if  the  sheriff  had  been  sued  for  a  tott» 
would  have  sounded  in  damages. 

4.  Same— Requisites  of  Notice. 

If  the  allegations  in  such  notice  be  that  the  sheriff  having  levied  an  attachment 
on  the  defendant's  property,  which  attachment  was  quashed,  and  the  sheriff  or- 
dered to  return  the  property,  which  he  refused  to  do,  and  the  plaintiff  asked  judg- 
ment for  the  value  of  the  property,  such  notice  is  not  fatally  aefective,  on  motion 
to  quash,  because  the  plaintiff  failed  to  allege  that  he  owned  the  property  when  li 
was  ordered  to  be  returned. 

5.  Same. 

Such  notice  alleged  that  the  sheriff  executed  his  official  bond,  which  was  after- 
wards approved  by  the  county  court,  but  does  not  state  that  it  was  filed  in  the 
clerk's  otiice  of  th  e  county  court.  Such  omission  is  not  a  fatal  defect  in  such  notice, 
on  motion  to  quash. 

6.  Same. 

The  notice  states  that  the  sheriff  levied  an  attachment,  issued  against  the  plain- 
tiff and  another,  on  the  property  of  the  plaintiff,  but  returned  the  attachment  as 
though  the  property  of  the  plaintiff  so  levied  on  was  the  property  of  the  other  de- 
fendant, ana  when  the  attachment  was  quashed  the  court  ordered  the  sheriff  to 
return  the  property  to  such  other  persons  to  whom  by  his  return  it  appeared  to 
belong.  This  was  no  Judgment  of  the  court  that  the  property  belonged  to  such 
other  defendant,  and  not  to  the  plaintiff,  and  it  cannot  be  relied  upon  as  estopping 
the  plaintiff  from  alleging  in  such  notice  that  it  was  his  property.  It  Is  not  re*  ad- 
Judicata, 

7.  Same. 

In  such  a  notice  the  plaintiff  may  claim  not  only  the  value  of  the  property  not 
returned  by  the  sheriff,  but  kept  by  him,  but  also  the  sum  for  the  estimated  dam- 
ages done  to  the  other  portion  of  the  property  by  the  sheriff,  when  in  liis  legal 
possession,  though  such  property  in  this  damaged  condition  was  returned  in  ob^- 
ence  to  the  court's  order, — as  both  of  these  demands  would  have  been  recovered  on 
in  a  suit  on  the  sherifi^s  official  bond. 
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ir,  taking  the  whole  notice  together,  it  plainly  appears  that  the  plaintiff  claimed 
all  the  property  levied  on  by  the  sheriff,  though  this  be  not  stated  in  a  technical 
manner,  and  might,  if  one  part  of  the  notice  only  was  looked  at,  be  possibly  con- 
strued as  a  claim  to  an  undivided  interest  in  the  property,  this  would  not  be  a  fatal 
defect  in  the  notice  on  motion  to  quash. 

{a^fHabus  by  the  Qmrt.) 

Writ  of  error  from  circuit  court,  Hancock  county. 

This  was  a  motion,  under  section  5  of  chapter  121  of  the  Code  of  West 
Virginia,  as  amended  by  chapter  74  of  the  acts  of  1882,  for  a  judgment 
for  so  mucli  money  as  the  plaintiff,  Caroline  A.  Shepherd,  was  entitled  to  re- 
cover* by  action  on  a  sheriff's  bond,  of  Richard  A.  Brown,  as  sheriff  of  Han- 
cock county,  executed  by  him  with  G^rge  Brown,  Jonathan  Aiison,  John 
L.  Miller,  William  A.  Jones,  David  Pugh,  and  Jacob  N.  Brown,  the  last  of 
whom  had  died.  The  notice  was  that  on  the  seventh  day  of  November,  1883, 
she  would  move  the  circuit  court  of  Hancock  county  for  judgment  against 
the  sheriff,  and  all  of  his  sureties  in  said  bond,  other  than  Jacob  N.  Brown, 
who  was  deml,  for  the  sum  of  8242.25,  with  iuterest  thereon  from  March  81, 
1881;  the  basis  of  her  demand  being  set  forth  in  detail  in  the  notice,  which 
was  as  follows: 
•To  Richard  H,  Broum,  late  Sheriff  cf  Hamock  County ,  West  Virginia^  and 

Qeorge  Brown,  Jonathan  Alitfon,  John  L.  Miller,  William  A,  Jones,  and 

Bavid  Pugh,  his  Sureties: 

''Take  notice  that  whereas  the  said  Richard  H.  Brown  did  on  the  four- 
teenth day  of  December,  1876,  give  and  •execute  his  bond  as  sheriff  of  the 
said  county  of  Hancock»  which  said  bond  was  at  the  same  time  executed 
jointly  and  severally  by  you,  the  said  George  Brown,  Jonathan  Alison,  John 
L.  Miller,  William  A.  Jones,  and  David  Fugh,  as  also  by  Jiicob  X.  Brown, 
since  deceased,  as  his  sureties,  and  was  approved  by  the  county  court  of  said 
county,  on  the  eighteenth  day  of  December,  1876,  as  by  the  record  of  said 
county  ooort  fully  appears;  and  whereas  oue  Cynthia  Stewart  did,  on  the 
ninth  day  of  August,  1880,  in  a  certain  suit  in  chancery  then  pending  in  the 
circoit  court  of  said  county,  in  which  she  was  plaintiff,  and  Sistmuel  Stewart 
and  the  undersigned  Caroline  A.  Shepherd  were  defendants,  sue  out  of  siiid 
court  an  order  of  attachment,  against  the  estate  of  said  defendants,  which 
order  of  attachment  was  served  on  the  thirteenth  day  of  August,  1880,  by  the 
said  Richard  H.  Brown,  then  sheriff  of  the  said  county,  as  appears  by  his  re- 
turn indorsed  on  said  order  of  attachment,  dated,  respectively,  as  last  named, 
by  levying  on  (among  other  things)  the  so-called  undivided  interest  of  said 
Samuel  Stewart  in  a  lot  of  wheat  in  the  sheaf,  supposed  to  be  300  dozens; 
one  lot  of  oats  in  sheaf  in  bam,  supposed  to  be  100  dozens;  and  270  shocks 
of  corn, — ^the  same  being  levied  on  as  the  properly  of  said  Samuel  Stewart,  but 
which  said  property  was  then  and  there  in  fact  the  property  of  the  under- 
signed Caroline  A.  Shepherd;  and  the  said  property  was,  under  and  by  pre- 
tended virtne  of  her  several  bonds  executed  by  the  plaintiff  in  said  suit,  or 
nnder  whatsoever  pretended  authority  it  may  be,  then  taken  into  the  posses- 
sion of  the  said  Richard  H.  Brown,  as  sheriff  as  aforesaid;  and  wheieas  by 
order  made  in  said  chancery  suit  on  the  thirty-first  day  of  March,  1881,  the 
said  circuit  court  did  order  and  direct  that  the  attachment  bonds,  being  the 
bonds  above  mentioned  in  said  suit,  be  quashed,  and  that  the  said  personal 
property  be  surrendered  to  the  said  Samuel  Stewart  by  the  said  Richard  H. 
Brown,  and  which  said  order  did  in  effect  quash  and  set  aside  the  said  levy 
on  said  personal  property;  and  whereas  the  said  personal  property  has  not, 
nor  has  any  part  of  it,  been  returned  or  surrendered  to  the  said  Samuel  Stewarts 
or  to  me,  or  to  any  other  person,  for  the  use  of  said  Samuel  Slew.irt,  or  of 
me,  but  has  been  retained  and  kept  by  said  Hirliard  II.  Brown,  wiio  refuses 
to  deliv^  the  same  to  the  said  Samuel  Stewart,  or  to  me,  (excepting  that  the 
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corn  husked  from  said  shocks  has  been  returned,  but  in  a  damaged  condition  0 
Now,  therefore,  I  will  on  Wednesday,  the  seventh  day  of  November,  I88IC 
being  the  third  day  of  the  November  term,  1883,  of  the  circuit  court  of  said 
county,  move  the  said  circuit  court  for  judgment  against  you,  and  each  of  yon, 
in  my  favor,  for  the  sum  of  $242.25,  with  interest  thereon  from  the  thirty- 
first  day  of  March,  1881,  being— 
For  the  value  of  wheat  so  failed  to  be  surrendered^       *  -    $121  00 

For  the  value  of  oats  so  failed  to  be  surrendered,  -  56  25 

For  the  value  of  com  and  fodder  so  failed  to  be  surrendered,  -        55  00 
And  for  damages  to  corn  returned  as  aforesaid,      •  •  10  00 


Total, $242  25 

— Together  with  interest  thereon  as  aforesaid. 

"Caroline  A.  Shepherd.** 

This  notice  was  duly  served  on  Bichard  H.  Brown,  the  late  sheriff,  and 
George  Brown,  one  of  his  sureties  in  said  bond.  The  case  was  docketed  at 
the  term  to  which  this  notice  was  returnable,  and  continued  by  consent.  And 
it  was  in  like  manner  continued  generally,  by  consent  of  parties.  At  three 
terms  of  the  court  thereafter,  and  at  two  other  terms,  it  was  continued  gen- 
erally. On  June  25,  1884,  an  order  was  made  that  there  was  executed  in 
open  court,  and  approved  as  sufficient,  the  bond  of  Caroline  A.  Shepherd,  with 
Samuel  Stewart,  her  surety,  for  the  costs  of  the  case,  in  the  penalty  of  ^60. 
And  finally,  on  November  2, 1885,  this  final  order  was  entered  in  the  case: 
^This  day  came  the  parties  by  their  attorneys,  and  the  defendants  move  to 
quash  the  notice  herein,  because— ^1)  It  was  not  served  in  proper  time.  (2) 
It  joins  claims  tiiat  should  not  be  Joined.  (3)  No  cause  of  action  in  favor  of 
said  Caroline  appears.  (4)  Notice  is  not  the  proper  remedy,  if  any  exists. 
(5)  Other  errors  and  imperfections.  And  the  said  notice  being  duly  argued, 
it  is  considered  by  the  court  that  the  same  be,  and  it  is,  sustained,  and  that 
the  defendants  recover  their  costs  by  them  in  their  defense  expended.  **  From 
this  judgment  of  the  court  a  writ  of  error  was  allowed  by  this  oourt  on  Febru- 
ary 6, 1886. 

John  R.  Danehoo,  for  plaintiff  in  error.  Biffing^  Meivin  ^  RUep^  for  de- 
fendant in  error. 

Green,  J.  The  case  briefly  stated  in  the  notice  is  this:  an  attachment  was 
by  order  of  the  circuit  court  of  Hancock  county  issued  against  the  estates  of 
the  plaintiff  and  one  Samuel  Stewart,  and  the  defendant,  a  sherifl  of  said 
county,  levied  the  same  on  certain  wheat,  oats,  and  com,  the  property  of  the 
plaintiff;  and  the  party  issuing  the  attachment  attempted  to  give  attach- 
ment bonds,  under  which  the  sheriff  took  possession  of  said  wheat,  oats,  and 
corn,  when  he  levied  the  said  attachment,  on  August  13,  1880.  The  return 
which  the  sheriff  made  on  this  attachment  was  that  he  had  levied  this  at- 
tachment on  an  undivided  interest  of  Samuel  Stewart  in  the  wheat,  oats,  and 
com,  the  property  of  Samuel  Stewart.  On  March  81, 1881,  these  attachment- 
bonds  were  quashed  by  said  court,  and  the  sheriff,  Bichard  H.  Brown,  was  or- 
dered to  return  all  this  personal  property  to  said  Samuel  Stewart,  which  order, 
the  notice  says,  did  in  effect  quash  and  set  aside  said  levy  on  said  personal  prop- 
erty.  The  said  sheriff  never  returned  any  of  said  property  to  Samuel  Stewart, 
or  to  the  plaintiff,  or  to  any  one  for  the  use  of  either  the  plaintiff  or  Samuel 
Stewart,  but  he  kept  it  all,  and  refused  to  return  it  to  Samuel  Stewart,  or 
to  the  plaintiff,  excepting  he  returned  the  corn  in  a  damaged  condition  after 
it  had  been  shucked.  The  plaintiff  in  his  notice  claimed  a  judgment,  for  the 
value  of  the  wheat,  oats,  and  com  fodder  not  returned,  $282.25,  and  $10  more 
for  the  damage  done  to  the  corn  which  was  returned,  and  interest  on  the 
whole,  from  the  date  of  the  order  directing  it  to  be  returned,  that  is,  March  31, 
1881.    The  notice  was  served  on  the  sheriff  and  one  of  his  sureties  in  his  offi- 
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cial  bond.  The  plaintiff  gave  a  bond  for  oosts  with  said  Stewart  as  her  surety* 
and  after  repeated  oontinaances*  generally  by  consent  of  the  plaintiff  and 
theae  defendants,  the  oourt,  on  the  motion  of  these  defendants,  quashed  this 
notice,  and  rendered  a  Judgment  for  oosts  against  the  plaintiff,  November  2, 
1885. 

The  only  question  presented  to  this  court  by  this  writ  of  error  to  this  Judg* 
ment  is.  was  this  notice,  copied  in  the  statement  of  the  case,  fatally  defective? 
and,  if  it  was  defective,  were  not  all  defects  in  it  cured  by  the  appearance  of 
the  defendants,  and  the  continuance  of  the  cause  with  their  consent,  repeat* 
edJy,  before  they  made  any  motion  to  quash  this  notice  or  any  objection  of 
any  sort  to  it?  It  would  seem  from  the  record  that  one  of  the  grounds  on 
which  the  defendants  based  their  motion  to  quash  this  notice  was  that  it  was 
not  served  in  time.  I  have  paid  no  attention  to  this  point,  because,  by  ap- 
pearance to  an  action  in  any  case  for  any  other  purpose  than  to  take  advan- 
tage of  the  defective  execution  or  non-execution  of  notice  process,  a  defend- 
ant places  himself  precisely  in  the  situation  in  which  he  would  be  if  notice  or 
process  was  executed  upon  him  properly  and  in  proper  time,  as  he  thereby 
waives  all  objection  to  the  defective  execution  or  non-execution  ijd.  the  notice 
or  process.  See  Burlew  v.  Quarrier,  16  W  Ya.  109,  (Syllabus,  point  9,) 
145;  also.  Bank  v.  Bank,  3  W.  Va.  886.  and  Mdhany  v.  Railroad  Co.,  15 
W.  Ya.  609;  WiUiams  v.  Campbell,  1  Wash.  (Ya.)  153;  Buakingham  v.  Mg-^ 
Lean,  18  How.  150;  Farrar  v.  V.  8.,  3  Pet.  459;  Grade  v.  Palmer,  8  Wheat. 
699 ;  Pollard  v.  Dwight,  4  Cranch,  428.  I  would  say«  however,  that  notice  was, 
it  would  seem  to  me,  served  in  proper  time;  10  davs  is  the  time  required  for 
serving  such  notice.  See  section  4,  c.  121,  Ck)de,  (Acts  of  1882,  e.  74.)  The 
notice  was  served  11  days  before  the  motion  by  it  was  made.  Was  the  ap- 
pearance of  the  defendant  and  the  repeated  continuances  of  the  cause  for 
nearly  two  years  a  waiver  of  all  objections  to  the  form  and  sufficiency  of  the 
notice?  The  6ases  referred  to  by  the  counsel  for  the  plaintiff  in  error  to  sus- 
tain the  affirmative  of  this  question  are:  Moose  v.  Douglass,  14  W.  Ya.  728, 
729;  Brodie  v.  Clator,  8  W.  Ya.  599;  and  Boaoh  v.  Gardner,  9  Grat  89. 
These  cases  do  not  sustain  the  position  that  simple  continuances  with  the  de- 
fendant's consent  would  waive  defects  of  substance  in  plaintiff's  pleadings. 
In  each  of  these  cases  cited  there  was  affirmative  action  on  the  part  of  the  de- 
fendant which  hardly  could  be  construed  otherwise  than  a  waiver  of  all  de- 
fects in  the  pleadings  of  the  plaintiff,  or,  at  least,  of  defects  such  as  the  de- 
fendant attempted  to  take  advantage  of  afterwards  in  the  appellate  court 
That  a  party  may  by  his  acts  and  agreements  waive  defects  even  of  substance, 
these  cases  settle,  but  there  were  no  acts  or  agreements  of  the  defendants  in 
this  case  that  amounted  to  such  waiver,  at  least,  in  the  court  below,  when  in 
the  case  he  called  especial  attention  to  these  supposed  defects,  and  the  court 
sustained  him  in  this  position. 

It  only  remains  for  us  to  determine  whether  the  court  below  erred  in  hold- 
ing the  notice  in  this  case  fatally  defective.  The  notices  in  such  cases,  as  in 
notices  for  judgments  of  any  kind,  are  treated  with  great  indulgence  by  the 
couTts.  The  purpose  of  such  a  notice  as  the  present  one  is  to  acquaint  the 
defendants  with  the  grounds  on  which  the  plaintiff  proposes  to  proceed 
against  the  defendants,  and  all  that  is  required  in  such  notice  is  that  it 
should  be  so  plain  that  the  defendants  cannot  mistake  the  objects  of  the  mo- 
tion, however  it  may  be  wanting  in  form  and  technical  accuracy  As  show- 
ing the  great  indulgence  with  which  such  notices  are  dealt,  I  would  refer  to  the 
cases  of  Monteith  v.  Com.,  15  Grat.  172,  and  Supervisors  v.  Dunn.  27  Grat 
608,  in  which  eases  it  was  held  on  motions  against  the  sheriff  and  bis  sureties, 
because  of  his  failure  to  account  for  taxes,  it  was  not  even  necessary  to  state 
in  the  notice  on  what  bond  of  the  sheriff  the  motion  will  be  made.  In  the 
first  of  these  cases,  Allen,  P.,  says:  *'The  notice  is  of  a  motion  against  the 
sheriff  and  others,  his  sureties,  for  certain  taxes  due  from  said  sheriff  for 
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1857.  No  particular  bond  is  described,  but  it  was  incumbent  on  the  common- 
wealth to  sliow  at  the  trial  that  ttie  said  slieriff,  with  the  persons  named  as 
his  sureties,  liad  duly  executed  a  bond  for  the  faithful  discharge  of  the  duties 
of  his  otfioe  for  that  year/'  The  sheriff's  bond  in  the  case  before  us,  while 
there  is  a  failure  to  state  its  contents,  except  by  saying  it  was  "a  bond  as 
sheriff  of  Hancock  county, "  is  fully  identified  by  its  dates  and  otherwise.  It 
is  obvious  tliat  this  failure  to  specify  the  contents  of  the  bond  does  not  make 
a  notice  defective,  for  calling  it  a  bond  given  as  sheriff  makes  it  so  plain 
that  the  defendants  cannot  mistake  tlve  bond  on  which  he  is  proceeding, 
and  they  sufficiently  know  its  contents  by  its  being  called  a  sheriff's  bond. 
Under  the  liberality  of  the  court  in  reference  to  notices,  it  would  seem  un- 
wise to  attempt  much  accuracy  or  particularity;  for,  if  the  notice  descends 
to  particulars  as  to  dates,  sums,  and  names,  the  document  referred  to  must, 
when  produced,  correspond  with  the  notice,  though,  of  course,  such  partic- 
ularity would  not  vitiate  a  notice.  See  Drew  v.  Anderson,  1  Call,  51;  Cookes 
V.  Bank,  1  Leigh,  433.  Any  danger  of  this  sort  would  be  avoided  by  a  more 
general  description,  provided  it  be  not  so  vague  that  what  is  intended  may 
be  mistaken.  See  Graves  v.  Webb,  1  Call,  443;  Segouine  v.  Auditor ^  4  Munf. 
398;  Steptoe  v.  Same,  3  Rand.  (Va.)  221;  Supervisors  v.  Dunn,  27  Grat  612; 
Board,  etc,,  v.  Parsons,  22  W.  Va.  308;  Lemoigne  v.  Montgomery^  5  Call, 
528;  Booth  v.  Kinsey.  8  Grat.  560;  Hendricks  v.  Shoemaker,  3  Grat.  197; 
White  V.  Sydenstricker,  6  W  Va.  46.  An  examination  of  these  cases  will 
show  the  great  indulgence  shown  by  the  courts  to  notice,  so  far  as  form  or 
technicality  is  concerned.  Indeed,  so  far  has  this  indulgence  gone  that  such 
notices  have  frequently  been  sustained  when  there  was  a  very  great  want 
of  accuracy  in  the  statement  of  the  case  in  the  notice.  Examples  of  this 
are  to  be  found  in  the  above  cases,  and  the  substance  of  a  number  of  them, 
very  briefly  stated,  may  be  found  in  Board,  etc.,  v.  Parsons,  22  W.  Va, 
311,  312.  But  the  notice,  when  thus  indulgently  interpreted,  must  show 
that  tiie  plaintiff,  by  the  terms  of  the  act  under  which  he  proceeds,  is  entitled 
to  recover  in  this  summary  manner.  This  mode  of  summary  proceedings 
by  notice  was  not  intended  generally  to  confer  new  rights  on  the  plaintiff,  but 
to  give  him  a  simple  remedy,  dispensing  with  the  rules  of  pleading,  and  all 
technical  accuracy,  and  requiring  simply  that  it  should,  according  to  the 
usual  meaning  of  the  language  used  in  the  notice,  be  plain  enough  to  inform 
the  defendant  clearly  what  is  the  object  of  the  motion,  so  that  he  may  not 
mistake  what  the  plaintiff  really  claims.  But  wliile  the  courts  view  these 
notices  with  much  indulgence,  if  the  plaintiff  by  his  notice  shows  that  he  is, 
by  the  statute  under  which  he  claims  to  be  proceeding,  entitled  to  the  redress 
he  seeks  in  this  manner,  yet  the  court  does  not  show  this  indulgence  when 
the  question  is  whether  the  plaintiff  has  a  right  to  proceed  in  this  summary 
way;  but  in  such  case  he  must  show  himself  to  come  fully  within  the  terms 
of  the  act  under  which  he  is  proceeding,  for  in  this  the  court  will  then  pre- 
sume nothing  in  favor  of  a  summary  pi-oceeding  by  notice.  But  this  strict^ 
ness  on  the  part  of  the  court  is  more  in  reference  to  requiring  the  plaintiff  on 
the  trial  to  show  clearly  that  he  is  entitled  to  judgment  in  this  summary  man- 
ner, than  in  the  notice  which  is  construed  in  this  matter  with  less  strict* 
ness  than  is  required  by  the  rules  of  pleading  in  action.  See  Stttart  v. 
Hamilton,  2  Hen.  &  M.  48;  Mayor,  etc,,  v.  Hunter,  2  Munf.  228;  Bank  ▼. 
Homer,  26  W.  Va.  445. 

1  will  now  examine  the  objections  urged  to  this  notice,  which  make  it  fa- 
tally defective.  It  is  claimed  by  the  counsel  of  tiie  defendants  in  error  thait 
the  true  Interpretation  of  section  5,  of  chapter  121,  of  Code  of  West  Virginia, 
under  which  this  notice  was  given,  makes  it  applicable  to  cases  where  the 
sheriff  was  liable  to  pay  a  fixed  money  demand,  or  a  sum  which  could  be  made 
certain  by  an  arithmetical  calculation;  in  other  words,  a  demand  which  could 
be  recovered  by  an  action  of  debt.    The  language  of  this  section  (see  Code  W. 
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Va.  593)  is:  "In  any  case  of  any  bond  given  by  a  sheriff,  filed  in  the  office  of 
the  derk  of  the  county  oourt  of  the  county,  the  circuit  court  of  the  county 
may,  on  motion  of  any  person,  give  judgment  for  so  much  money  as  he  is  en- 
titled to  by  virtue  of  such  bond  to  recover  by  iustion."  I  have  copied  only  so 
much  of  tliis  section  as  is  necessiiry  to  the  full  understanding  of  it,  so  far  as 
th&  question  before  us  is  concerned,  and  I  have  italicized  those  words  relied 
upon  by  the  parties,  respectively,  as  serving  specially  to  show  the  meaning  of 
this  section  on  the  point  I  am  considering.  I  consider  that  in  construing 
section  85,  c.  19,  of  the  Acts  of  1881,  (see  Code  W  Va.  c.  41,  §  30,  p.  256,) 
this  court  has  in  effect  decided  the  point  now  under  consideration.  This  seo- 
tion,  so  far  as  it  is  necessary  to  quote  it  in  considering  this  point,  is  thus 
worded:  "If  any  sheriff  sliall  make  such  return  upon  any  process  as  entitles 
any  person  to  recover  money  from  such  sheriff,  by  action,  the  court  may  on 
motion  give  judgment  against  such  officer  and  his  snreties  for  so  much  pr<n- 
cipal  and  interest  as  could,  at  the  time  said  return  ought  to  have  been  made, 
have  been  recovei-ed  by  such  .iction,  and  certain  specified  interest."  This 
aection,  we  decided  in  Bank  v.  Homer,  26  W  Va.  442,  entitled  a  party  in  the 
case  specified  in  it  to  recover,  not  simply  a  sum  certain,  such  as  by  action,  of 
debt  might  be  recovered,  but  a  sum  also  sounding  in  damages,,  which  might 
be  recovered  in  any  form  of  action  against  the  sheriff.  The  principal  reason 
which  compelled  us  to  give  this  statute  this  construction  was  that  by  the  re- 
visal  of  1849  it  was  changed  by  substituting  in  it  the  word  ** action''  (under- 
scored in  the  quotation  of  this  act  above^  in  lieu  of  the  words  "action  of  debt,  ** 
which  was  before  that  the  wording  of  this  act.  See  Code  Va.  1819,  c.  184.  § 
48.  As  worded  before  the  Code  of  1849,  it  was  clear  there  could  be  no  re- 
covery by  notice  in  a  summary  manner,  except  when  the  recovery  was  a  sum 
certain,  and  it  h«ul  b  'en  so  r.^peatedly  decided  by  the  courts.  But  this  sig- 
nificant change  in  the  Code  of  Virginia  of  1849  showed  tliat  the  legislature 
no  longer  intended  to  confine  this  summary  remedy  under  this  section 
against  the  sheriff  and  his  sureties  to  cases  where  the  recovery  was  a  sum 
certain.  And  we  so  deiided  in  the  case  in  26  W.  Va.,  above  cited.  Now, 
having  adopted  this  policy  of  making  the  sheriff  and  his  sureties  responsible 
in  the  case  named  in  this  section,  by  a  summary  proceeding  by  notice,  when* 
ever  he  was  responsible  by  action  in  any  form,  they  proceeded  further,  and 
by  a  section  exactly  like  the  one  contained  in  section  5,  o.  121,  Code  W.  Va., 
to  make  the  sheriff  always  liable  on  his  bond,  by  motion  in  a  summary  man- 
ner, whenever  he  would  be  liable  in  any  form  of  action,  using  language  very 
similar  to  that  contained  in  the  proceeding  section  in  another  chapter,  and 
which  was  construed  as  not  confined  to  cases  where  sums  certain  could  be  re- 
covered by  action.  They  used  the  word  '* action, "  and  not,  as  before  had  been 
done,  **  action  of  debt"  in  a  somewhat  similar  act  to  the  one  above  quoted.  The 
section  under  which  these  proceedings  in  this  case  were  instituted  was  intro- 
duced into  our  statute  law  for  the  first  time  in  the  Code  of  1849. 

'the  next  objection  urged  to  the  notice  in  the  case  before  us  is  that  the  facts 
briefly  stated,  and  set  out  at  greater  length  in  the  notice,  are  these:  That  one 
Cynthia  Stewart  sued  out  an  attachment  in  the  circuit  court  of  Hancock 
county,  against  the  plaintiff  in  this  suit,  Caroline  A.  Shepherd,  and  one  Sam- 
uel Stewart;  this  attachment  was  levied  on  a  lot  of  wheat,  oats,  and  corn,  the 
property  of  the  plaintiff  in  this  suit ;  but  the  attachment  was  returned  by  the 
sheriff,  a  defendant  in  this  suit,  as  levied  on  this  property  as  the  property  of 
her  co-defendant,  Samuel  Stewart.  This  levy  was  made  August  18,  1880, 
and  on  August  31,  1881,  the  court  quashed  this  attachment,  because  the  at- 
tachment-bond was  fatally  defective,  and  dismissed  this  attachment  suit,  and 
ordered  the  wheats,  oats,  and  com  to  be  returned  by  the  sheriff  to  Samuel 
Stewart,  whose  property  his  return  stated  it  was.  He  returned  the  corn  in  a 
damaged  state;  the  depreciation  on  it  being,  because  of  its  diunaged  state, 
•10;  and  the  wheat,  and  oats,  and  fodder  of  the  corn,  which  the  sheriff  kept 
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and  refused  to  return,  either  to  Samuel  Stewart,  or  to  the  plaintiff  in  this  suit, 
was  worth  •232.25;  and  for  this  and  the  $10  of  damages,  with  interest  on 
these  sums,  this  notice  was  given  to  the  sheriff,  and  four  of  his  sureties  on 
his  official  bond  as  sheriff;  his  fifth  surety  being  dead.  There  is  no  direct  al- 
legation that  the  plaintiff  in  this  suit  owned  the  wheat,  oats,  and  com  fodder 
when  the  court  quashed  the  attachment  and  ordered  the  return  of  this  prop- 
erty. There  is  nothing  in  this  objection.  In  a  notice,  the  allegation  being 
made  that  the  plaintiff  in  this  suit  owned  the  property  when  it  was  levied  on^ 
it  will  be  presumed,  unless  the  contrary  is  shown,  that  she  continued  the  owner 
thereof.  This  mi^ht  not  have  sufficed  in  a  regular  action  brought  against  the 
sheriff,  but  the  authorities  we  have  cited  show  that  the  indulgence  given  to 
such  notice  would  cover  and  cure  such  a  defect,  for  the  ''defendants  could  not 
have  mistaken  the  object  of  this  motion,"  and  must  have  known  that  the 
pl^ntiff  claimed,  it  may  be  informaUy,  that  she  was  damaged  by  the  refusal 
of  the  sheriff  to  return  her  property  as  ordered  by  the  court.  See  Board,  ete.r 
V.  Parsons,  22  W.  Ya.  811,  where,  it  seems  to  me,  the  rule  laid  down,  as  to 
the  accuracy  to  be  observed  in  such  notices,  showed  that  there  is  no  valid  ob- 
jection to  the  failure  of  the  notice  to  directly  allege  that  she,  the  plaintiff,  con* 
tinned  to  own  this  property  when  the  sheriff  was  ordered  to  return  it. 

The  next  objection  is  that  the  notice  stated  only  that  the  sheriff's  official 
bond  was  executed  and  afterwards  approved  by  the  county  court  of  Hancock 
on  December  18, 1876,  when  it  should,  according  to  the  statute,  have  said  it 
was  filed  in  the  office  of  the  county  court  of  Hancock.  This  objection  is  un- 
founded, as  the  law  would  presume  that  it  was  filed  in  the  proper  office.  We 
have  seen  that  it  will,  in  a  notice,  presume  that  by  it  the  sheriff  was  bound 
faithfully  to  execute  his  office,  though  there  was  an  entire  failure  to  state  in 
a  notice  that  there  was  any  such  condition  in  the  bond,  or  what  were  its  con* 
tents  The  statements  in  the  notice  with  reference  to  this  bond  are  nothing 
but  an  inducement.  And  in  a  notice,  on  the  principles  I  have  stated,  the 
statements  in  this  notice  were  abundantly  accurate.  Indeed,  a  much  looser 
statement  in  reference  to  it  would  have  sufficed. 

The  next  objection  to  the  notice  is  that  it  shows  on  its  face  that  the  court 
had  adjudged,  when  it  quashed  tlie  attachment  named  in  the  notice,  that  tiie 
property  ordered  to  be  returned  by  the  sheriff  was  the  property  of  Samuel 
Stewart,  the  plaintiff's  co-defendant  in  that  cause,  and  that  this  estopped  her 
from  setting  up  in  this  proceeding  that  this  was  her  property,  as  it  not  being 
hers  was  res  adjudicata*  And  the  counsel  for  the  defendant  in  error  rely  on 
Traceyv.SftttTOatc,22W  Va.  474-476;  Pooiev.2>t/t£>or^,26  W.Va.583;  Til- 
son  V.  Davis t  82  Grat.  92, — ^to  establish  this  position.  These  cases  have  no 
application,  as  the  court  never  adjudged  who  was  the  owner  of  this  property; 
it  simply  directed,  when  the  attachment  was  quashed,  that  the  sheriff  should 
return  the  property  to  the  person  to  whom  he  had  stated  in  his  return  it  be- 
longed. The  court  could  not  have  determined  that  the  property  belonged  to 
Samuel  Stewart,  and  not  to  his  co-defendant,  the  plaintiff  in  this  suit.  We 
have  over  and  over  again  decided  that  a  court  could  not  determine  matters 
between  co-defendants,  when  they  were  in  no  manner  involved  in  the  plead- 
ing between  the  plaintiff  and  the  defendants.  See  Vance  v.  Evans,  11  W.  Va. 
342.  And  as  a  necessary  consequence  of  this  we  have  decided  that,  when  the 
plaintiff's  bill  is  dismissed,  there  can  be  no  decree  between  co-defendants. 
Hansard  v.  Coal  Co.,  22  W.  Ya.  70.  (Point  8  of  syllabus.)  As  the  court 
could  not  in  this  chancery  cause  named  in  the  notice,  as  the  bill  was  dis- 
missed, have  decided  to  whom  the  property  levied  on  belonged,  and  as  the 
plaintiff  in  this  suit  had  no  opportunity  to  have  the  judgment  of  the  court 
thereon,  it  cannot  be,  therefore,  as  to  her,  res  adjudieata.  See  McCoy  v.  Mc- 
Coy, (decided  at  this  term,)  2  S.  E.  Rep.  809.  But,  in  fact,  the  court  did  not 
pretend  by  Its  order  in  this  chancery  suit,  as  stated  in  the  notice,  to  express 
any  judgment  as  to  whose  property  this  was.    It  simply  ordered  it  to  be  re- 
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turned  bj  the  sherlfiP  to  the  person  from  whom  the  sheriff  on  the  return  made 
on  this  attachment  said  he  obtained  it. 

The  next  objection  to  the  notice  is  that  there  was  a  fatal  blending  of  de- 
mands. No  action  would  lie  in  which  there  could  be  made  a  demand  for  the 
value  of  the  wheat,  oats,  and  com  fodder,  not  returned  by  the  sheriff  as  he  was 
ordered,  and  also  for  the  damages  done  to  the  com  while  in  his  lawful  posses- 
sion, but  which  corn  he  did  return  as  ordered.  I  do  not  see  any  reason  why  both 
these  matters  might  not  have  been  embraced  in  a  suit  brought  on  the  sheriff's 
bond,  under  different  allegations  of  breaches  of  the  condition  of  his  bond,  or 
why  in  an  action  of  trespass  on  the  case  there  might  not  be  one  count  for  the 
conversion  of  the  oats,  wheat,  and  fodder,  and  another  count  for  the  damages 
done  to  the  corn  while  in  the  legal  possession  of  the  sheriff,  but  which  corn 
was  returned,  thus  damaged ; — and  for  this  reason  there  is  no  defect  by  mis- 
joining  demands  in  this  notice.  I  would  say,  however,  without  having  given 
the  point  a  thorough  consideration,  that,  if  the  premises  of  the  counsel  for 
defendant  in  error  were  correct  on  this  point,  I  think  this  conclusion  would 
be  incorrect.  As  I  understand  this  statute,  when  it  concludes  that  the  plain* 
tiff  may  have  judgment  for  such  sum  as  he  is  entitled  to  recover  by  action,  by 
virtue  of  such  bond,  it  means  simply  that  he  may  in  his  motion  recover  what* 
ever  sum  he  may  have  a  legal  demand  for,  as  distinguished  from  an  equitable 
demand.  The  statute  does  not  speak  of  his  recovering  on  this  motion  what 
he  might  recover  in  an  action,  but  what  he  might  recover  by  action.  That 
Is,  for  which  he  has  a  legal  demand,  though  he  might  have  to  resort  to  more 
than  one  suit  at  law  to  enforce  his  demand.  This  construction,  it  would 
seem  to  me,  would  not  violate  the  letter  of  the  statute  and  would  accord  well 
with  its  spirit.  But  it  is  uimecessary  to  decide  this  point  in  this  case,  as  I 
see  no  difficulty  in  uniting  the  two  demands  in  this  case,  arising  out  of  the 
same  transaction,  in  one  common  lawsuit,  either  on  the  bond  or  in  an  action 
of  trespass  on  the  case,  against  the  sheriff,  as  I  have  stated  above. 

It  is  finally  objected  that  the  notice  does  not  state  that  the  plaintiff  was  the 
sole  owner  of  the  wheat,  oats,  and  corn,  but  that  the  language  used  in  the 
notice  would  beai'  the  construction  that  she  owned  only  an  undivided  interest 
in  this  property,  not  stating  its  amount.  I  do  not  think  this  a  reasonable 
construction  of  the  language  used  in  the  notice,  and  if  it  was  ambiguous 
when  first  used,  it  is  made  plain  hy  the  claim  of  the  value  of  the  wheat,  oats, 
and  com  fodder,  as  if  it  all  belonged  to  the  plaintiff.  That  she  so  claims  in 
her  notice  I  think  is  sufficiently  clear  to  show  plainly  what  her  demand  was, 
and  the  defendants  cotild  not  make  a  mistake  as  to  the  extent  of  her  demand, 
and  this  I  have  shown  is  all  that  is  required  in  such  a  notice. 

Por  these  reasons  1  am  of  opinion  that  the  court  below,  in  its  order  of 
November  2,  1885,  erred  in  sustaining  the  motion  of  the  defendants  to  quash 
this  notice,  and  giving  the  defendants  costs  against  the  plaintiff.  As  I  can 
see  no  fatal  defect  in  this  notice,  and  none  has  been  pointed  out,  this  order 
must  therefore  be  reversed,  set  aside,  and  annulled;  the  plaintiff  in  error  must 
recover  of  the  defendants  in  error  her  costs  in  this  court  expended;  and  this 
court  must  render  a  judgment  against  the  defendants,  overruling  their  notice 
to  quash  the  plaintiff's  notice;  and  this  case  must  be  remanded  to  the  circuit 
court  of  Hancock,  to  be  further  proceeded  with  according  to  the  principles 
governing  courts  of  law. 

Johnson,  Sntdeb,  and  Woods,  JJ.,  concurred. 


Macattlet  and  another  v.  Gentbal  Nat.  Bank. 
{Supreme  Court  of  SotOh  Carolina.    July  19,  1887.) 

1.  WiTwaB    TBAitaAOTioitg  WITH  DmoEABKD  Pbbsokb—Rcpbebbntativx  Gapacitt. 

Id  an  action  against  a  bank  to  recover  a  policy  of  i'lsurance  upon  the  life  of  A., 

deceased,  payable  to  p1ainti£Bs  and  one  J.,  deceased,  which  policy,  as  defendant  al- 
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legcd,  bad  been  assigned  by  A.  to  it  aa  collateral,  Md,  that  plaintiff  did  not  sue  in 
any  of  the  representative  capacities  referred  to  in  Code  6.  G.  {  400,  concerning  evi- 
dence of  transactions  with  deceased  persons,  and  that  the  testimony  of  deJendant*8 
president  and  cashier,  as  to  transactionB  and  communications  with  A.  concerning 
the  policy,  was  admissible. 

2.  Life  IifsuBAircB— Assignmeivt  of  Policy. 

The  assignment  of  an  interest  in  a  life  insurance  policy  need  not  be  in  writing. 

•S.  Dbscent  avd  Distribution— BsHBFictAL  Intkbbst  ih  Lifb  Policy. 

Where  a  policy  of  insurance  on  the  life  of  A.  was  made  payable  to  R.,  C,  and  J., 
*' share  ana  share  alike,  or  their  legal  representatives,"  and  after  its  issue  and  in 
A.'s  lifetime  J.  died  in  infancy,  Jiefd,  that  J.  had  a  vested  interest  in  the  policy,  and 
the  money  to  become  due  under  it,  which  immediately  on  his  death  went  to  hia 
^distributees,  and  did  not  survive  to  the  other  beneficiaries  named  in  the  policy. 

Appeal  from  circuit  court,  Hichland  county;  Fkaser,  Judge. 

WiTHEBSPOON,  Special  Judge.  On  the  twenty-seventh  day  of  July,  1866, 
the  Kew  York  Life  Insurance  Company,  in  consideration  of  a  certain  amount 
of  premium  then  paid  by  Kachel  T.  Macauley,  and  the  further  payment  of  a 
similar  amount  on  the  first  day  of  July  of  each  succeeding  year,  for  nine 
years,  issued  a  policy  for  $5,000,  upon  the  life  of  Allan  Macauley,  husband 
of  the  said  Rachel  T.,  in  which  policy  said  company,  upon  the  death  of  the 
said  Allan  Macauley,  agreed  to  pay  the  sum  assured,  "to  the  said  Rachel  T., 
Christina  E.  and  J.  T.  Macauley, — share  and  share  alike, — or  their  legal  vep- 
resentatives. "  Christina  E.  and  J.  T.  Macauley,  named  in  said  policy,  were 
children  of  Allan  and  Rachel  T.  Macauley.  J.  T.  Macauley,  (hereinafter  re- 
ferred to  as  John  T.  Macauley,)  one  of  said  beneficiaries  named  in  said  policy, 
died  in  infancy  during  the  month  of  December,  1866,  after  said  policy  was 
issued.  The  last  premium  due  on  said  policy  was  paid  in  1876.  Allan  Ma- 
cauley was  a  member  of  the  firm  of  Stenhouse  &  Macauley,  cotton  brokers, 
and  tiip  defendant  furnished  said  firm  with  money  to  buy  cotton.  It  appears 
that  said  firm  owed  the  defendant,  by  over-drafts,  October  3,  1884,  the  sum 
of  $G87.01.  Allan  Macauley  died  December,  1884.  Prior  to  his  death,  Allan 
Macauley  deposited  the  policy  of  insurance  aforesaid  with  the  defendant,  as 
defendant  claims,  under  an  agreement  with  defendant,  that  said  insurance 
policy  should  be  held  by  defendant  as  a  pledge  for  the  payment  of  the  over- 
drafts due  by  Stenhouse  &  Macauley  as  aforesaid.  After  the  death  of  Allan 
Macauley,  the  plaintiffs  demanded  the  policy,  and  defendant  refused  to  de- 
liver the  same,  until  the  indebtedness  of  Stenhouse  &  Macauley,  by  over- 
drafts, as  aforesaid,  was  paid  to  said  defendant.  The  plaintiffs  instituted 
the  above-entitled  action  to  recover  the  possession  of  the  life  insurance  policy 
aforesaid,  together  with  damages  for  the  alleged  unlawful  withholding  of  the 
same  by  defendant.  The  defendant  interposed  a  demurrer  to  the  complaint: 
(1)  Because  it  appears  upon  the  face  of  the  complaint  that  the  complaint  does 
not  state  facts  sutficient  to  constitute  a  cause  of  action.  (2)  Because  there 
is  a  defe<^t  of  parties  plaintiff,  in  the  omission  of  the  names  of  the  legal  rep- 
resentatives of  Allan  Macauley  and  John  T.  Macauley.  The  demuiTer  was 
overruled,  the  defen  Jant  was  allowed  to  answer,  aud,  under  an  order  of  court, 
defendant  turned  over  the  insurance  policy  to  plaintiffs,  and  plaintiffs  depos- 
ited 8350  of  the  proceeds  thereof  with  the  clerk  of  court,  to  await  a  final  de- 
cision of  the  case,  as  required  \)y  said  order.  No  exception  was  taken  to  the 
order  overruling  defendant's  demurrer. 

Under  these  circumstances,  and  at  a  subsequent  term  of  court,  the  cause 
came  on  to  be  heard  by  Judge  Fraser  and  a  jury.  The  jury  rendered  a  ver- 
dict for  plaintiffs  for  S360.53.  After  referring  to  the  former  order  in  the 
cause  requiring  the  deposit  by  plaintiffs  of  $850,  with  the  clerk,  the  presid- 
ing judge  passed  an  order  directing  the  clerk  to  pay  defendant  $489.47,  and 
to  plaintiffs  the  balance  of  the  fund  in  his  hands,  on  account  of  the  judgment 
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to  be  entered  up  in  this  case.  From  this  order,  and  the  rulings  and  charge  of 
the  circuit  judge,  the  plaintiffs  appeal. 

The  first  and  second  exceptions  allege  that  the  circuit  judge  erred  in  ad- 
mitting the  testimony  of  W.  B.  Stanley,  president,  and  J.  H.  Sawyer,  cashier, 
of  the  Central  National  Bank,  the  defendant,  as  to  transactions  and  commu- 
nications with  Allan  Macauley,  deceased,  with  reference  to  the  policy  sued 
upon.  These  exceptions  are  ta^en,  and  are  to  be  considered,  under  section 
400  of  the  Code.  Plaintiffs  are  not  prosecuting  this  action  in  any  of  the 
representative  capacities  referred  to  in  said  section,  and  we  fail  to  see  any 
ground  upon  which  said  exceptions  can  be  sustained. 

The  third  exception  alleges  that  his  honor  erred  in  charging  the  jury,  "that 
when  John  T.  Macauley,  the  infant,  died,  he  had  a  vested  interest,  which 
went  to  his  heirs  at  law,  and  the  father,  being  one  of  said  infantas  heirs,  was 
entitled  to  an  interest  of  the  child's  share."  This  exception  raises  the  real 
issue  between  the  parties  to  this  action,  to- wit,  the  effect  of  the  death  of  the 
infant  beneficiary,  John  T.  Macauley,  on  his  share  or  interest  in  the  policy; 
that  is  to  say,  whether  such  interest  survived  to  the  other  beneficiaries,  as 
contended  by  plaintiffs,  or  went  to  the  deceased  distributees,  as  contended  by 
defendant. 

In  construing  the  policy  under  consideration,  the  circuit  judge  charged  the 
jury,  in  substance,  that  the  policy,  when  delivered,  and  the  money  to  become 
due  under  it,  belonged  to  the  beneficiaries  named  in  the  policy;  and  the  inter- 
ests of  said  beneficiaries  then  became  vested,  subject  to  be  defeated,  only,  by 
the  non-payment  of  future  premiums;  that  when  John  T.,  the  infant,  died, 
he  had  a  vested  interest,  which  went  immediately  to  his  distributees;  that 
the  words  "legal  representatives,"  in  the  policy,  meant  executors  and  admin- 
istrators. The  judge  left  to  the  jury  to  decide,  as  matter  of  fact,  whether  or 
not  Allan  Macauley  assigned,  pledged,  or  delivered  the  policy  to  the  defend- 
ant, to  secure  the  over-drafts  due  said  defendant  byStenhouse  &  Macauley. 

In  support  of  the  third  exception,  appellants'  counsel  cites  the  case  of  Rob- 
inson Y.Jhtvall,  decided  by  the  court  of  appeals  of  Kentucky  in  1881.  See  12 
Beport<^r,  466.  In  that  case  the  sum  assured,  under  the  terms  of  the  policy, 
was  payable  to  the  wife  and  children,  or  their  legal  representatives.  The 
court  held  in  that  case  that,  upon  the  death  of  a  beneficiary,  his  share  passed 
to  the  surviving  beneficiaries.  We  do  not  think  that  the  case  cited  and  relied 
upon  by  appellants  is  applicable,  as  there  is  a  material  difference  between  the 
provisions  of  the  policy  in  that  case  for  the  beneficiaries,  and  the  policy  under 
consideration.  The  policy  under  consideration  provides  for  the  payment  of 
the  sum  assured  to  certain  persons  by  name,  "share  and  share  alike,  or  their 
legal  representatives."  We  think  that  this  provision  in  the  policy  under  con- 
sideration excludes  the  theory  of  survivorship  among  the  beneficiaries,  con- 
tended for  by  appellants,  and  that  the  circuit  judge  did  not  err  in  his  charge 
to  the  jury  as  alleged  in  the  third  exception.  Flaintiifs  requested  the  judge 
to  charge  the  jury  to  the  effect  that  neither  Allan  Macauley,  nor  his  adminis- 
trator, could  take  any  interest  under  the  terms  of  the  policy,  and  that  the  in- 
terest of  the  infant  John  T.,  at  his  death,  went  to  plaintiffs,  the  otlier  bene- 
ficiaries named  in  said  policy.  The  fourth,  fifth,  sixth,  and  eighth  exceptions 
allege  that  the  judge  erred  in  refusing  to  charge  as  requested.  The  seventh 
exception  alleges  that  the  judge  erred  in  refusing  to  charge,  as  requested: 
*'Tbat,  if  Allan  Macauley  inherited  an  interest  in  said  policy,  he  could  not 
assign  that  i  nterest  verbfdly,  but  it  must  be  done  in  writing. "  This  exception 
cannot  be  sustained.  We  do  not  think  that  the  circuit  judge  erred,  either  in 
his  charge,  or  in  refusing  to  charge  the  jury  as  alleged  in  plaintiffs'  excep- 
tions. 

The  matter  of  administration  upon  the  estate  of  the  deceased  beneficiary, 
John  T.  Macauley,  referred  to  in  appellants'  argument,  was  disposed  of  in 
the  eircBit  ootui  without  exception,  and  cannot  be  considered  by  this  court. 
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The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af* 
firmed. 

McIyeb,  J.,  and  Norton,  Sp.  J.,  concur. 


Montgomery  and  others  t).  Cloud,  Adm'r. 
{Supreme  Court  of  South  Qxrolina,    July  16,  1887.) 

1.  LmiTATTOWB  OV  AOTIOIVV— DiSCLAIMBB  OV  TbOBT., 

A  report  filed  by  an  administrator,  showing  a  balance  in  bis  bands,  is  not  a  dis- 
claimer of  the  trust  so  as  to  set  the  statute  of  limitations  running  as  against  the 
heirs  and  distributees. 

2.  Bquitt—Pbesumption  or  Patmeitt  from  Lafsb  or  Timb. 

Where  an  administrator  filed  his  first  report  in  1868,  at  which  time  there  was  no 
disability  of  the  parties  interested,  and  a  suit  for  account  was  commenced  in  1884, 
the  presumption  of  payment  from  lapse  of  time  started  firom  the  date  of  the  first 
report,  and  w  therefore  no  defense. 
8.  Samk—Lachbb. 

Where  an  action  in  equity  is  neither  barred  by  the  statute  of  limitations  nor  by 
presumption  of  payment  from  lapse  of  time,  it  is  no  error  to  refuse  to  bar  it  by  the 
doctrine  of  laches. 
4.  Exbcutobs  and  Admiristbatobs — ^Ltmitationb — Acts  as  Aosmt. 

In  an  action  for  an  account  against  an  administrator,  the  referee  found  that  de* 
fendant  had  sold  certain  lands  as  a^ent  for  the  heirs,  and  applied  the  proceeds  to 
the  debts  of  the  estate.  No  exception  being  taken  thereto,  the  court  refu^ied  to 
consider  such  proceeds  as  bearing  on  defendant's  plea  of  limitation,  or  the  compu- 
tation of  interest,  it  not  appearing  that  such  proceeds  formed  any  part  of  the  bal- 
ance in  defendant's  hands  on  his  former  account.  HeltL,  that  the  tinding  would 
not  be  disturbed  merely  for  circumstances  gf»ing  to  show  that,  had  all  the  proceeds 
of  the  pergonal  property  been  collected  ana  applied,  there  would  have  remained  a 
balance  from  the  real  estate. 

Appeal  from  circuit  court,  Fairfield  county;  Fraser,  Judge. 
Qaillard  (&  Reynolds,  for  appellants.    Ragadale  A  Ragsdale^  for  respond- 
ents. 

McGowAN,  J.  In  1861,  David  H.  Montgomery  died  intestate,  leaving  real 
and  peraonal  property  both  in  this  state  and  in  the  state  of  Florida.  John  B. 
Cloud  administered  upon  the  estate  in  this  state,  and  soon  after  sold  Jie  per- 
sonal property.  It  seems  Ihat  the  heirs  made  the  administrator  (Cloud)  their 
agent  to  sell  also  a  tract  of  land,  which  he  did  for  ^900,  and  received  the  pur- 
chase money  therefor.  In  1868,  (March  30th,)  the  administrator  filed  his 
first  and  only  return,  charging  himself  with  the  amount  of  the  sale  bill  of 
personal  property,  35,101.29,  and  allowing  himself  divers  credits,  amounting 
to  31i362.83,  leaving  $3,738.46  as  the  balance  due  according  to  said  return. 
The  plaintiffs,  heirs  at  law  of  the  intestate,  are,  and  have  been  for  many 
years,  non-residents  of  this  state,  and  the  estate  for  several  years  remained 
unsettled.  In  January,  1884,  they  instituted  this  proceeding  for  an  account 
against  the  administrator,  including  the  price  of  the  land  sold  by  him  as  agent 
of  the  heirs.  The  administrator.  Cloud,  answered,  alleging  that  the  return 
made  by  him  in  1868  was  in  many  respects  erroneous, — more  especially  that 
the  administrator  was  charged  with  the  value  of  the  entire  personal  estate, 
whereas,  in  fact,  the  personal  estate,  consisting  in  large  part  of  negro  slaves, 
had,  before  the  making  of  said  return,  been  divided  among  the  parties  and 
duly  delivered  up  or  paid  over  to  them;  that  the  administrator  had  duly  ac- 
counted for  all  assets  of  whatever  character,  which  came  into  his  hands  as 
administrator,  and  interposing  the  plea  of  laches,  presumption  of  payment 
from  lapse  of  time,  and  the  sUitute  of  limitations. 

It  was  referred  to  Charles  A.  Douglass,  Esq.,  to  determine  the  issues  of 
law  and  fact,  and  to  state  the  account  of  the  defendant  as  administrator. 
Neither  the  testimony  nor  the  account  stated  are  in  the  brief*  but  the  referee 
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reported  as  follows:  *'That  the  defendant,  John  B.  Cloud,  as  the  agent  of  all 
the  heirs  at  law,  did  on  January  25,  1862,  sell  a  tract  of  land,  the  same  being 
the  property  of  the  intestate,  and  applied  the  proceeds  of  such  sale  to  the  pay- 
ment of  the  debts  of  said  intestate.  That  the  personal  property  consisted 
Jar|jf»»ly  of  slaves,  none  of  which  slaves  were  ever  sold,  but  the  same  were  di- 
vided among  the  heirs  at  law,  at  a  valuation  placed  thereon  by  agreement. 
That  the  defendant,  John  B.  Cloud,  made  his  first  and  only  return  on  March 
"80, 1868;  and  there  is  now  due  by  the  said  John  B.  Cloud,  as  administrator, 
to  the  plaintiffs  and  the  defendant,  Margaret  Cloud,  (wife  of  the  administra- 
tor,) as  heirs  at  law  of  David  H.  Montgomery,  the  sum  of  six  hundred  and 
thirty-two  dollars  and  forty-nine  cents  ($632.49.)"  And  he  held,  as  matter 
-of  law,  'Hhat  the  action  of  the  plaintiffs  is  not  barred  by  the  statute  of  limita- 
tions, nor  by  laches,  nor  by  lapse  of  time;  that  the  defendant  is  not  chargea- 
ble with  interest  on  annual  balances  in  his  hands;  that,  not  having  made  his 
returns  as  required  by  law,  the  administrator  is  not  entitled  to  commissions, 
:but  that  he  is  entitled  to  certain  commissions  by  virtue  of  a  contract  between 
himself  and  the  heirs  at  law,  ^  etc. 

Both  parties  excepted  to  this  report,  and  Judge  Fraser  held  that  there  was 
nothing  in  the  case  to  warrant  the  court  in  substituting,  in  the  place  of  the 
statute  of  limitations,  and  of  the  presumpti<m  from  lapse  of  time,  the  imputa- 
tion of  laches  on  the  part  of  the  plaintiffs;  and  there  not  being  sufficient  data 
upon  which  to  found  a  satisfactory  conclusion  as  to  whether  the  referee  was 
-correct  in  his  statement  of  the  amount  of  the  uncollected  notes,  he  recommit- 
ted the  whole  matter  of  account,  with  certain  instructions  on  particular 
points,  to  the  referee. 

From  this  decree  the  defendant  administrator  appeals  to  this  court,  upon 
the  following  grounds:  *'(!)  For  that  his  honor  did  not  hold  that  the  de- 
mands of  the  plaintiffs  herein  are  barred  by  the  statute  of  limitations.  (2) 
For  that  his  honor  did  not  hold  that  the  said  demands  are  barred  by  the  laches, 
negligence,  and  unreasonable  delay  of  the  plaintiffs,  and  by  presumption  of 
satisfaction.  (3)  For  that  his  honor  did  not  hold  that,  even  if  said  demands 
are  not  wholly  barred,  yet  said  demands  are  barred  so  far  as  they  have  rela- 
tion to  the  proceeds  of  sale  of  the  tract  of  land  mentioned  in  the  fifth  para- 
graph of  the  complaint.  (4)  For  that  his  honor  did  not  hold  that,  as  to  the 
said  proceeds  of  sale,  (of  the  land,)  the  defendant,  John  B.  Cloud,  was  not 
trustee  of  an  express  trust,  but  only  of  an  implied  or  constructive  trust,"  etc. 

Exceptions  3  and  4  relate  to  tiie  proceeds  of  the  tract  of  land  sold  as  agent. 
The  action  was  brought  by  the  heirs  of  the  intestate  against  John  B.  Cloud, 
as  administrator.  The  proceeds  of  the  land  never  were  in  his  hands  as  ad- 
ministrator, but  as  agent  under  some  agreement,  which  does  not  appear. 
But,  really,  it  is  unnecessary  to  go  into  that,  as  we  cannot  consider  that  the 
matter  is  properly  before  us.  The  circuit  judge  disposes  of  it  as  follows: 
"This  exception  refers  to  the  sum  of  $900,  being  the  proceeds  of  a  sale  made 
by  the  administrator,  of  a  tract  of  land,  with  the  consent  of  the  heirs,  and 
held  and  used  by  him  in  the  payment  of  the  debts  of  the  estate,  and  for  which 
purpose  they  had  allowed  it  to  be  sold.  This  money  did  not  come  to  his  hands 
as  administrator,  and  he  held  it  as  agent  of  these  heirs.  The  referee  finds, 
.as  a  fact,  that  this  money  was  used  in  the  payment  of  the  debts,  and  to  this 
finding  there  is  no  exception.  It  is,  therefore,  not  necessary  to  consider  any 
special  relation  this  fund  may  have  had  to  the  statute  of  limitations,  or  in  the 
mode  of  computing  interest.  None  of  it,  under  this  state  of  facts,  seems  to 
Lave  entered  into  the  balance  in  the  administrator's  hands,  and  to  which 
alone,  on  the  statement  before  me,  these  questions  of  interest  and  the  statute 
of  limitations  apply."  We  cannot  say  that  this  was  error.  Even  if  the  find- 
ing of  the  referee,  that  the  proceeds  of  the  land  liad  been  paid  out  on  debts, 
had  been  excepted  to,  we  have  not  the  means  of  determining  as  to  the  cor- 
rectness or  incorrectness  of  that  finding.    We  could  not  disturb  that  finding. 
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simply  from  the  circumstances  pointed  out,  that,  if  all  the  sale-bill  had  been 
collected,  there  could  have  been  no  necessity  for  the  use  of  all  the  proceeds  of 
the  land,  in  paying  the  debts  of  the  estate  as  returned  by  the  administrator. 

Exceptions  1  and  2  complain  of  error,  on  the  part  of  the  judge,  in  holding 
that  the  right  of  the  plaintiffs  to  an  account  against  the  administrator  was  not 
barred  either  by  the  statute  of  limitations,  presumption  of  settlement,  or  pay- 
ment from  lapse  of  time,  or  by  laches.  It  is  true  that,  in  seeking  this  account 
against  the  administrator,  there  was  long  delay — ^from  the  last  and  only  re- 
turn, filed  in  1868,  about  16  years.  To  some  extent,  perhaps,  this  long  delay 
was  accounted  for  by  the  loss  of  securities,  the  confusion,  etc.,  incident  to 
the  war,  and  the  absence  from  the  state  of  all  the  distributees,  except  Mar- 
garet, the  wife  of  the  administrator.  But,  as  we  understand  it,  an  adminis- 
trator as  to  the  assets  in  his  hands  is  a  quasi  trustee,  and  as  between  him  and 
the  distributees  there  is  no  adverse  possession,  and  the  statute  of  limitations, 
as  such,  does  not  apply.  Ang.  Lim.  §§  166,  168;  Story,  £q.  Jur.  §  1520; 
Beard  v.  Stanton,  15  S.  C.  165,  and  authorities.  There  is,  however,  one 
well-defined  exception  to  this  rule. — where  the  trustee  does  some  act  purport- 
ing to  be  an  execution  of  the  trust,  he  shakes  off  the  character  of  trustee,  and 
thenceforward  stands  in  an  adverse  position.  See  Beard  v.  8tanto7i,  supra. 
If  the  administrator.  Cloud,  in  making  his  return  in  1868,  had  given  to  it  such 
a  character  as  to  disclaim  the  trust,  and  to  claim  that  he  had  settled  the  estate 
in  full,  and  owed  the  distributees  nothing, — ^thus  putting  them  on  their  guard 
in  a  public  office,  where  the  account  would  be  stated, — whether  true  or  false, 
such  claim,  made  in  a  public  office,  might  have  had  the  effect  of  putting  into 
operation  the  statute  of  limitations.  But  such  was  not  the  character  of  the 
return  made.  On  the  contrary,  it  seems  to  have  been  an  acknowledgment  of 
his  continuing  trusteeship,  and,  indeed,  the  admission  of  a  larger  amount  than 
was  actually  due.  We  do  not  think  that  this  return  in  any  manner  dlsclainied 
the  trust,  or  pretended  to  throw  it  off.  Riddle  v.  Riddle^  5  Rich.  £q.  32; 
RoberU  v.  Johns,  16  S.  C.  171;  Dickerson  v.  Smith,  17  S.  C.  289.  As  was 
said  in  the  case  of  Riddle  v.  Riddle,  supra:  "If  an  ea?  parte  return  to  the 
ordinary,  in  which  an  executor  or  administrator  strikes  a  balance  against  the 
estate,  should  be  regarded  as  a  discharge  of  his  trust,  from  which  the  statute 
would  run  as  against  a  bill  to  account,  it  would  be  an  alarming  disclosure,  as 
well  to  creditors  as  to  legatees  and  distributees  of  the  deceased, "  etc. 

It  seems,  however,  that  in  this  regard  the  rule  is  different  as  to  the  presump- 
tion of  payment  arising  from  lapse  of  time,  and  that  the  presumption  arises 
between  an  administrator  and  his  cestui  que  trust,  who  is  sui  Juris,  precisely 
as  between  ordinary  creditors  and  debtors  by  bond.  As  expressed  by  Judge 
Pbaser,  in  Roberts  v.  Johns,  24  S.  C.  587:  '*In  the  consideration  of  claims 
against  trustees,  when  lapse  of  time  is  the  ground  of  defense,  it  is  important 
to  bear  in  mind  the  distinction  between  the  bar  of  the  statute,  and  the  pre- 
sumption of  payment  from  lapse  of  time.  Whenever  the  period  arrives  at 
which,  according  to  the  terms  of  his  trust,  the  trustee  is  required  to  make  his 
final  account,  and  there  is  no  disability  on  the  part  of  the  beneficiary  of  the 
trust,  the  presumption  commences  to  run, "  etc.  According  to  this  rule,  when 
did  the  presumption  begin  to  run  in  favor  of  the  administrator  ?  There  seems 
to  have  been  no  disability, — at  what  time  was  he  required  to  make  his  final 
account?  If  at  any  time  before  1868,  when  he  made  the  return  acknowledg- 
ing his  liability,  that  itself,  assuredly,  gave  the  presumption  a  new  starting 
point,  and  counting  forward  from  that  time,  the  20  years  necessary  to  raise 
the  presumption  had  not  expired  when  the  action  was  brought.  "In  refer- 
ence to  the  presumption  arising  from  the  lapse  of  20  years,  it  has  been  held 
that  the  presumption  is  not  one  of  law,  and  therefore  conclusive,  but  one  of 
fact,  which  may  be  rebutted  in  analogy  to  the  principles  regulating  admis- 
sions to  take  a  case  out  of  the  statute  of  limitations."  Pyles  y.  BeU,  20  S. 
O.S69. 
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As  the  claim  for  account  against  the  administrator  is  neither  barred  by  the 
statute  of  limitations,  nor  presumed  paid  by  the  lapse  of  20  years,  we  do  not 
see  upon  what  principle  we  could  hold  that  the  judge  committed  error  of  law 
in  refusing  to  bar  it  upon  the  equitable  doctrine  of  laches. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

SiirPBON,  G.  J.,  and  MoIyer,  J.,  concur. 


Lesslt  v.  Bowib. 

{Supreme  Qmri  qf  South  Cbrolina.    July  16. 1S87.) 

L  Wabrautt  Dbkd— Sbizin->Cotei«abi8^Aoain8t  Ikcumbranceb. 

In  Sooth  Carolina,  cinder  the  act  of  1796,  a  deed  of  general  warranty  embraces 
the  coyenants  that  the  yendor  is  seized  in  fee^  and  that  the  property  conyeyed  is 
free  from  all  incumbrances. 

2.  HoBTQAOs  Fobbclobube—AnsweB'-Bbbach  or  CoyBNANTB. 

In  an  action  to  foreclose  a  purchase-money  mortgage,  an  answer  of  outstanding 
paramount  title  to  the  mortgaged  premises,  there  haying  been  no  actua]  eyiction, 
or  an  answer  setting  up  an  outstanding  incumbrance,  the  mortgagor  not  haying 
extinguished  it,  or  suffered  special  damage  by  reason  of  it,  is  bad  on  demurrer,  al- 
though the  deed  contained  coyenants  of  seizin  in  fee,  and  against  incumbrances. 

3.  Bamb — Claim  fob  iMPBoyEMEHis. 

In  an  action  to  foreclose  a  mortgage,  a  claim  for  improyements  cannot  be  made 
under  Gen.  St.  8.  C.  }  1835,  and  amendment,  19  St.  343,  giying  the  right  to  claim 
improyements  after  final  judgment  in  an  action  **for  the  recoyery  of  lands  and 
tenements." 

Appeal  from  circuit  court,  Abbeville  county;  Fraseb,  Judge. 
Perrin  <&  Cothran,  for  appellant.    S.  B.  Qary^  for  respondent. 

McGowAN,  J.  In  1885  the  plaintiff  sold  the  defendant  a  tract  of  land  for 
$1,000,  conveyed  the  same  to  him  with  the  usual  general  warranty  of  title, 
and,  to  secure  the  purchase  money,  took  a  sealed  note  and  a  mortgage  of  the 
premises.  After  the  note  fell  due,  the  plaintiff  instituted  these  proceedings 
to  foreclose  the  mortgage.  The  defendant  answered:  '*(!)  That  the  plaintiff 
was  not  sf^ized  of  an  atoolute  estate  in  fee,  or  of  any  estate  whatever,  in  said 
land  In  her  own  right,  at  the  time  of,  or  any  time  since,  the  execution  of  said 
deed,  but,  on  the  contrary,  the  absolute  fee  or  estate  in  the  said  premises  did 
and  does  now  vest  in  James  H.  Ballard  and  Thomas  B.  Cook,  and  others, 
whose  names  are  unknown  to  the  defendant,  who  are  the  sole  heirs  at  law  of 
Jemima  Kemp,  alias  Jemima  Hughes,  who  died  in  possession  of,  and  as  the 
owner  of,  the  legal  title  in  fee  of  the  said  premises,  without  any  child  or  chil- 
dren, and  intestate."  ''(2)  That  the  defendant  entered  into  the  possession  of 
the  said  premises  under  said  deed,  and  has  made  valuable  improvements 
thereon.  That  he  has  not  been  permitted  personally  to  occupy  and  enjoy  said 
premises,  but,  on  the  contrary,  he  has  been  served  with  a  complaint  and  sum- 
mons in  an  action,  by  the  aforesaid  heirs  at  law  of  the  said  Jemima  Kemp, 
for  the  possession  of  the  said  premises,  which  suit  is  now  pending  in  said 
court,"  etc.  "(8)  As  a  partial  failure  of  consideration  of  said  note  and  mort- 
gage defendant  alleges  that  the  said  Jemima  Kemp,  alias  Hughes,  at  the  time 
of  her  death,  was  seized  in  fee  and  in  possession  of  the  premises,  and  was  the 
alleged  wife  of  Abner  L.  Hughes,  but  died  childless  and  intestate;  that  sub- 
sequently to  the  death  of  Jemima  Kemp,  the  said  premises  were  sold  by  the 
sheriff  of  Abbeville  county,  as  the  property  of  the  said  A.  L.  Hughes,  by  vir- 
tue of  an  execution  issued  upon  a  judgment  of  S.  McGowan  against  the  said 
A.  L.  Hughes,  and  purchased  by  James  E.  Todd,  the  alienor  of  the  said  plains 
tiff,  and  the  plaintiff  was  not  at  the  time  of  executing  said  deed  of  convey^ 
ance,  nor  since,  the  owner  of  any  other  interest  in  said  premises  than  that 
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which  was  purchased  by  the  said  Todd  at  said  sale  and  conveyed  to  her." 
'"(4)  That  previous  to  the  said  judgment,  of  S.  McGowan,  the  said  A.  L. 
Hughes  married  Margaret  Waldrop*  who  is  now  living,  and  has  notilied  the 
defendant  that  she  intends  to  bring  her  action  for  her  dower,  as  her  husband, 
A.  L.  Hughes,  since  his  last  marriage,  has  departed  this  life."  "Wherefore 
the  defendant  demands  judgment — (1)  That  the  plaintiff  be  enjoined  from 
proceeding  further  with  this  action  until  it  be  determined  in  whom  the  title 
to  the  said  promises  rests.  (2)  That  the  said  complaint  be  dismissed,  and 
that  he  have  his  costs  and  expenses,*'  etc. 

On  January  4, 1886,  after  the  commencement  of  this  suit  for  foreclosure, 
the  action  of  James  H.  Ballard  and  others  against  James  H.  Bowie  and  oth- 
ers, was  instituted  in  the  court  of  common  pleas  for  the  recovery  of  the  said 
land.  Notice  was  given  to  G.  J.  Lessly,  the  plaintiff,  to  defend  the  title  in 
that  case.  The  cause  came  on  to  be  heaixl  by  Judge  Fraseb,  and  the  plain- 
tiff interposed  an  oral  demurrer,  that  the  answer  did  not  state  facts  sufficient 
to  constitute  a  defense.  The  judge  held  that  the  claim  for  improvements  could 
not  be  made  in  an  action  for  foreclosure  of  a  mortgage;  and  as  to  the  alleged 
paramount  outstanding  title  decreed  as  follows:  ''In  cases  where  there  is  a^ 
covenant  of  warranty  of  title,  the  purchaser  has  his  remedy  over  on  his  cove>* 
nant,  in  case  there  is  a  failure  of  title.  The  purchaser  may  maintain  his  ac- 
tion on  tlie  covenant  before  eviction,  if  he  can  show  tliat  the  grantor  had  no 
title  at  the  time  of  the  sale.  Johnson  v.  Vtah  8  McCJord,  449.  When,  how- 
ever, he  waits  until  an  action  is  brought  for  the  purchase  money,  he  cannot 
set  up  by  way  of  defense  a  failure  of  title,  in  whole  or  in  part,  at  least  where, 
as  in  this  case,  there  has  been  no  actual  eviction.  This  I  understand  to  be 
the  rule  as  laid  down  in  Whittoorth  v.  Stuckey^  1  Rich.  £q.  409,  and  reaffirmed 
in  Childs  v.  Alexander^  22  S.  C.  185."  And,  so  ruling,  he  sustained  the  de- 
murrer, and  gave  judgment  of  foreclosure. 

From  this  decree  the  defendant  appeals  to  this  court,  alleging  error  in  the 
following  particulars:  "(1)  In  sustaining  the  demurrer  and  dismissing  the 
answer.  (2)  In  holding  <  that  whenever  a  purchaser  waits  until  an  action  is 
brought  for  the  purchase  money,  he  cannot  set  up  by  way  of  defense  a  failure 
of  title,  in  whole  or  in  part,  at  least  where,  as  in  this  case,  there  has  been  no 
eviction.*    (3)  In  giving  judgment  of  foreclosure,  and  for  sale  of  the  mort- 

f:aged  premises.  (4)  In  holding  that,  if  the  answer  is  true,  it  is  no  defense. 
5)  In  giving  judgment  for  91,155.64,  the  mortgage  debt." 
We  agree  with  the  circuit  judge  that  a  claim  for  improvements  cannot  be 
made  in  an  action  for  foreclosure  of  a  mortgage.  By  the  terms  of  the  better- 
ment act,  the  right  to  claim  improvements  is  given  only  after  final  judgment  in 
an  action  '*for  the  recovery  of  lands  and  tenements."  See  section  1835  of  the 
General  Statutes,  and  amendment  of  1885,  19  St.  343.  There  has  been  much 
discussion  in  our  courts  as  to  whether  a  purchaser  of  land,  who  is  in  posses- 
sion under  general  warranty  of  title,  may  defeat  an  action  for  the  purchase 
money,  by  showing  paramount  outstanding  title  in  another,  before  he  has 
been  evicted,  or  has  actually  suffered  damage.  In  a  sale  of  lands  there  is 
certainly  no  implied  warranty,  as  there  may  be  in  reference  to  personalty. 
There  is  no  such  thing  as  a  failure  of  consideration  arising  out  of  a  contract 
implied,  or,  as  it  is  sometimes  expressed,  the  equitable  condition  of  sale.  A 
purchaser  must  protect  himself,  if  at  all,  by  covenants  in  writing,  out  of 
which  all  his  rights  of  defense  must  come,  except,  perhaps,  in  the  case  of 
fraud.  Mitchell  v.  Piiickney,  13  S.  G.  204.  This  defendant  did  protect  him- 
self by  a  deed  of  general  warranty,  which,  since  our  act  of  1795,  has  been  in- 
terpreted to  embrace  all  the  covenants  used  in  conveyances  of  land  prior  to 
that  time,  viz.,  that  the  vendor  is  seized  in  fee;  that  he  has  a  right  to  convey; 
that  the  vendee  shall  quietly  enjoy;  and  that  free  from  all  incumbrances;  and, 
also,  it  seems,  for  further  assurances.  See  Jeter  v.  Qlenn^  9  Hich.  Law,  374. 
It  has  also  been  held  that  damages  arising  from  tliQ  breach  of  any  of  these 
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•covenants  may  be  set  tip  in  an  original  action,  or  by  way  of  discount  or  coun- 
ter-claim, against  an  action  at  law  for  the  purchase  money. 

Assuming,  then,  that  the  facts  are  as  stated  in  the  answer,  (from  the  force 
of  the  demurrer,)  were  they  sufficient  to  constitute  a  defense  to  the  foreclosure 
of  the  mortgage  for  the  purchase  money,  or  was  the  judge  right  in  sustain- 
ing the  demurrer?    Several  matters  are  separately  stated  in  the  answer. 

First.  As  to  the  alleged  outstanding  claim  of  dower.  That  is  in  the  nature 
of  an  incumbrance,  and  was  covered  and  guarded  against  by  the  covenant 
''against  incumbrances, ''  embraced  in  the  general  warranty.  The  incum- 
brance seems  to  have  been  in  existence  at  the  time  the  warrant  was  executed, 
and,  in  strictness,  was  a  breach  of  it  at  the  time  it  was  made.  But,  assum- 
ing that  the  mere  existence  of  the  incumbrance,  at  the  time  the  deed  of  war- 
ranty was  executed,  amounted  to  a  technical  breach  on  the  instant,  it  has 
been  held  that  for  such  breach  alone  merely  nominal  damages  are  recoverable. 
Evans  v.  McLucas^  12  S.  0.  56,  in  which  Chief  Justice  Willakd,  in  deliv- 
ering the  judgment  of  the  court,  said:  "The  question  is  not  directly  that  of 
the  right  to  maintain  an  action  for  the  breach  of  the  covenant,  independent 
of  the  question  of  damages,  but  whether  the  defendant  has  sustained  any 
damage  that  should  be  allowed  by  way  of  counter-claim  to  the  plaintiff's  de- 
mand. It  is  very  clear,  in  all  the  authorities,  that  no  damage  can  be  recov- 
ered until  the  vendee  has  either  extinguished  the  incumbrance,  in  whole  or  in 
part,  and  in  that  case  to  the  extent  of  payment  for  the  purpose  and  intent,  or 
unless  he  has  lost  the  land  in  whole  or  in  part  under  such  incumbrance.  Mc- 
Crady  v.  Brisbane,  1  Nott  &  M.  104;  PrescoU  v.  Trueman,  4  Mass.  627; 
Delavergne  v.  Norris,  7  Johns.  358." 

Second,  As  to  the  defense  interposed  of  outstanding,  paramount  title  to  a 
part  of  the  land.  To  the  extent  of  the  deficiency  stated,  this  was  a  breach  of 
^notlier  covenant  embraced  in  the  warranty,  viz.,  that  the  vendor  was  seized 
in  fee.  That  breach  also  was  as  old  as  the  deed  itself,  and,  as  it  has  been 
iield,  would  have  supported  an  original  action  at  law  for  damages,  even  be- 
fore eviction.  Johnson  v.  Veal,  3  McCord,  449.  But  whether  the  recovery 
in  such  case  would  or  would  not  be  limited  to  the  recovery  of  merely  nominal 
damages,  it  seems  to  us  clear  that  such  outstanding  title  to  only  a  part  of  the 
land  could  not,  in  any  view,  constitute  a  ground  for  a  rescission,  or  a  defense 
to  the  action  for  the  whole  of  the  purchase  money.  Indeed,  as  we  under- 
stand»  it  was  admitted  in  the  argument  at  the  bar  that  this  part  of  the  an- 
swer, setting  up  partial  failure  of  consideration,  could  not  stand  as  good 
ground  for  a  rescission,  or  as  a  defense  to  the  action,  and  to  that  extent  the 
^rder  sustaining  the  demurrer  was  right. 

Third.  But  it  was  strongly  urged  upon  us  that  the  facts  were  so  stated  in 
the  first  defense  as  to  claim  that  there  was  paramount  outstanding  title  to  the 
whole  land;  and,  the  plaintiff  never  having  been  seized  of  any  part  of  it, 
there  was  an  entire  breach  of  the  covenant  of  seizin  at  the  moment  the  war- 
ranty was  executed,  for  which  an  action  at  law  would  lie  for  damages,  then 
and  ever  afterwards,  with  or  without  eviction.  And  from  this  it  was  earn- 
estly urged  that  in  such  case,  in  lieu  of,  and  as  a  substitute  for,  such  dam- 
ages at  law,  equity  will  decree  a  rescission  of  the  whole  contract.  If  such  an 
action  can  be  brought  at  law,  on  the  simple  breach  of  covenant,  we  do  not 
see  that  the  conclusion  indicated  must  necessarily  follow.  Although  several 
old  cases  do  hold  that  outstanding  paramount  title  is,  eo  instante,  a  breach  of 
the  covenant  of  seizin,  and  that  the  covenantee  may  bring  his  action  for  dam- 
ages before  eviction,  yet  it  is  difficult  to  understand  clearly  upon  what  prin- 
ciple the  damages  in  such  a  case  would  be  assessed,  when  the  purchaser  is 
still  in  possession,  and  there  has  been  no  breach  of  the  other  covenant,  em- 
braced in  the  warranty,  of  "quiet  enjoyment."  In  view  of  the  decisions  re- 
ierred  to,  it  certainly  is  remarkable  that  no  case  can  be  found  in  our  reports 
in  which  damages  to  the  extent  of  the  purchase  money  have  been  recovered 
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for  a  mere  technical  breach  of  the  covenant  of  seizin  alone,  without  actual 
damage  sustained  or  eviction.  Indeed,  the  distinguished  Chancellor  JoHi^- 
BTON,  in  delivering  the  judgment  of  the  old  court  of  errors,  in  the  case  of 
Van  Lew  v.  Parr,  2  Rich.  Eq.  840,  said:  "Arguments  were  drawn  by  counsel 
from  a  very  extensive  and  critical  examination  of  the  law  decisions  of  this 
state,  to  show  that  as  the  law  courts,  in  certain  cases,  allow  damages  upon 
breach  of  the  covenants  of  deeds  conveying  land,  where  there  has  been  no  pre- 
vious eviction,  equity  should  rescind  the  contract  where  the  remedy  at  law  is 
incomplete.  *  *  *  The  law  courts  seem  to  have  been  struggling  for  years 
to  get  clear  of  the  early  decisions  allowing  recoveries  on  the  ground  of  failure 
of  title,  without  eviction;  and  they  appear  to  have  settled  at  last  in  this  re- 
sult :  that  in  actions  brought  for  the  purchase  money,  the  purchaser  may  make 
a  clearly  subsisting  outstanding  title  the  ground  of  abatement  f<^  the  con- 
tract value  of  such  part  of  the  premises  as  it  may  cover.  It  has  been  pro- 
posed as  a  just  inference  from  this  that,  where,  from  the  remoteness  or  contin- 
gency of  the  outstanding  title,  law  cannot  give  damages,  equity  should  inter- 
fere and  rescind  the  contract.  But  apart  from  the  incompetency  of  a  court  of 
equity  to  try  the  validity  of  the  outstanding  title,  is  it  not  obvious  that  the 
remoteness  and  contingency,  which  renders  it  inappreciable  at  law,  must 
necessarily  make  it  equally  uncertain  what  degree  of  importance  should  be 
attached  to  it  as  a  ground  for  rescission  in  equity?  If  the  defect  of  title  be 
such  as  authorizes  a  court  of  law  to  interfere,  be  it  so.  That  is  one  of  the 
advantages  of  his  covenants  to  which  equity  leaves  the  purchaser.  But  if  it 
be  of  such  a  nature  that  law  declares  him  entitled  to  no  relief  in  virtue  of  the 
security  he  has  himself  selected,  as  was  the  case  in  this  instance,  it  seems  a 
strained  inference  that  the  declaration  entitles  him  to  relief  elsewhere,"  etc. 

But  without  reopening  the  argument,  we  think  the  question  has  been 
finally  settled  by  the  more  recent  and  well-considered  cases,  which  concur  in 
holding  that  "  whUe  a  purchaser  of  land  remains  in  quiet  possession  thereof, 
he  cannot  sustain  a  bill  for  a  rescission  or  abatement  of  price,  on  the  ground 
of  an  outstanding  title,  unless  on  the  score  of  fraud."  Bee  Whittoorth  v. 
Btuckey.  1  Bich.  Eq.  410;  Van  Lew  v.  Parr,  2  Rich.  Eq.  350;  and  Childa  v. 
Alexander,  22  S.  0.  185,  and  the  authorities  therein  referred  to. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  G.  J.,  and  MoIteb,  J.,  concur. 


YouNa  V.  Young  and  others. 
(Supreme  Oourt  of  South  Cdrolina.    July  19,  1S87.) 

1.  Deed— Nominal  Considbbation— Subsequeut  Valuable  Considebation— Pkbiobm- 

AKCB. 

A  deed  informally  executed,  and  expressing  a  mere  nominal  eonsideration, 
where  there  is  evidence  of  an  agreement  for  a  subsequent  valuable  consideration, 
which  has  been  performed  in  good  faith  by  the  grantee,  will  be  upheld  in  equity 
as  against  an  heir  of  the  grantor.    McIvbb,  J.,  dissenting. 

2.  Appeal— PiNDiNQ  of  Fact— Weight  of  Evidence. 

To  support  an  exception  to  a  finding  of  fact  made  by  the  circuit  judge,  the  ap> 
pellant  must  show  that  the  finding  is  either  without  any  testimony  to  support  it, 
or  manifestly  against  the  weight  of  evidence.    It  is  not  enough  that  the  evidence 
on  some  points  be  somewhat  vague  and  contradictory. 
8.  Same— Review— Pbesumptioit  in  Favob  of  Loweb  CouBfr— Refbbek. 

Where  a  conflict  arises  between  a  referee  and  the  circuit  judge  on  a  finding  of 
fact,  the  finding  of  the  circuit  judge  will  be  presumed  correct  on  appeal. 

Appeal  from  circuit  court.  Union  county;  Hudson,  Judge. 

D.  A.  Toxjonaendt  for  appellant.    Shand  i&  OtUp,  for  respondents. 
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MoGowAN,  J.  One  George  M.  Young  conveyed  a  tract  of  land,  containing 
100  acres,  to  his  two  sons,  Thomas  J.  Young  and  John  H.  YouQg,  as  tenants 
in  common.  Thomas  J.,  as  a  man  of  family,  (wife,  Amanda  Young,)  had  a 
house  on  the  common  property,  and  his  brother,  John  H.,  a  bachelor,  and  in 
feeble  health,  lived  in  his  family.  Amanda  M.,  the  wife  of  Thomas  J.,  made 
the  clothes,  did  the  cooking  for  the  household,  and  kindly  nursed  her  brother- 
in-law,  John  H.,  through  his  illness,  until  he  died,  in  August,  1884;  leaving 
some  snudl  debts,  and  the  following  collateral  heirs,  viz. :  His  said  father, 
Greorge  M.;  and  his  brothers  and  sisters  of  the  whole  blood,  the  plaintiff, 
Christopher  0.  Young,  Thomas  J.  Young,  and  Mary  J.  Layne.  Soon  after 
the  death  of  John,  the  brother,  Christopher  C,  claiming  that  be  died  seized  of 
his  half  (50  acres)  of  the  said  ti*act  of  land,  instituted  this  proceeding  for  par- 
tition,— first  betweenThomas  J.  and  the  heirs  of  John  H.,  and  then  to  divide 
John's  part  among  his  heirs.  But  the  defendants  George  M.,  the  father,  and 
the  sister,  Mary  J.  Layne,  disclaimed — ^the  latter  by  letter,  and  the  former  in 
testimony — any  interest  in  John's  part  as  his  heirs  at  law.  So  that  the  only 
question  really  involved  was  whether  the  plaintiff,  Christopher,  was  entitled 
to  his  share  as  heir  at  law,  (12(  acres,)  as  against  his  brother,  Thomas  J., 
who,  being  left  in  possession  of  the  whole  tract,  claimed  John's  interest  under 
a  deed  from  him,  executed  and  delivered,  as  alleged,  in  his  life-time,  upon 
valuable  consideration,  in  trust  for  his  wife,  Amanda  M.,  during  her  life, 
with  remainder  over  to  her  heirs.  Such  a  deed  was  produced,  bearing  date 
August  7,  1884,  with  the  names  subscribed  of  two  witnesses,  viz.,  those  of 
Charles  Bolt  and  James  M.  Greer,  regularly  probated  and  recorded  August 
27,  1^^.  This  deed,  however,  the  plaintiff,  Christopher,  assailed  as  inoper- 
ative and  void,  on  the  ground  that  James  M.  Greer,  one  of  the  witnesses, 
who  was  present  in  the  crowd  the  night  the  paper  was  signed,  and  saw  the 
parties  sign  it,  yet  did  not  actually  subscribe  his  name  to  the  paper  as  a  wit- 
ness until  some  days  after,  and  until  after  the  death  of  John  H.,  the  donor. 

It  was  referred  to  the  master  to  take  the  testimony  and  report  the  same, 
together  with  his  conclusions  thereon .  He  took  the  testimony,  which  is  prin  ted 
in  the  brief,  and  reported  "  that  the  written  instrument  sought  to  be  established 
by  the  defendants  Thomas  J.  Young  and  Amanda  M.  Young  was  not  prop- 
erly and  legally  executed,  having  but  one  subscribing  witness;  that  no  trust 
could  be  created  in  favor  of  Amanda  M.  Young;  and,  furthermore,  that  said 
written  instrument  was  without  consideration,  and  in  favor  of  a  stranger; 
that  the  debts  of  John  H.,  amounting  to  over  $100,  which  were  paid  by  the 
said  Thomas  J.,  were  paid  voluntarily,  and  the  said  Thomas  J.  had  received 
of  the  rents  and  profits  of  said  land  more  than  the  amounts  so  paid;"  and  rec- 
ommended that  the  land  be  sold  for  partition. 

Upon  exceptions  to  this  report,  the  cause  came  on  to  be  heard  by  Judge 
Hudson,  who  overruled  this  report,  finding,  and  ruling  as  follows:  "Before 
his  death,  John,  being  ill,  called  in  Mr.  Bolt,  and  had  him  to  prepare  a  deed  of 
conveyance  of  his  undivided  half  to  Thomas  in  fee,  upon  special  trusts  for 
the  benefit  of  Amanda,  the  wife  of  Thomas.  This  was  done  in  the  presence 
of  half  a  dozen  of  the  neighbors,  one  of  whom  held  the  candle.  The  deed  in 
form  was  an  indenture  signed  by  John,  the  grantor;  Thomas,  the  trustee; 
and  Amanda,  the  cestui  que  trust;  but,  from  some  oversight,  Mr.  Bolt  alone 
subscribed  the  deed  as  a  witness.  Eleven  days  after  this  John  died,  and 
shortly  after  this  James  M.  Greer,  a  person  present  at  the  time  of  the  execution , 
subscribed  his  name  as  a  witness,  and  the  deed  was  duly  probated  and  re- 
corded, having  two  subscribing  witnesses'  names  subscribed  thereto.  Greer 
says  that  he  did  not  read  the  deed,  or  hear  it  read,  but  saw  a  paper  signed  by 
the  three  persons,  and  only  one  paper,  which  must  have  been  this  deed, 
*  *  *  and  that  afterwards,  when  requested  to  subscribe  bis  name  as  a 
witness,  he  did  so.  Now,  the  execution  of  a  deed  must  be  complete  before  the 
witnesses  subscribe  their  names.    The  subscription  properly  follows  the 
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complete  execution  of  the  deed,  and  need  not  be  in  the  presence  of  the  grantor, 
or  at  the  instant  of  the  delivery.  Their  presence  and  observation  during  the 
process  of  execution  is  essential;  but  if  from  accident,  inadvertence,  or  igno- 
rance, one  should  omit  just  then  and  there  to  sign  the  attestation,  I  see  no  rea- 
son why  he  could  not,  in  a  reasonable  time  thereafter,  and  before  the  record- 
ing of  the  deed,  be  allowed  to  sign,  and  thus  perfect  the  deed.  Again,  the 
deed  purports  un  its  face  to  be  for  a  valuable  consideration,  but  a  very  inade- 
quate one,  viz.,  five  dollars,  and  one  dollar.  Nothing  is  said  of  natural  love 
and  affection.  The  testimony  of  Mr.  Bolt,  taken  in  connection  with  the  subse- 
quent action  of  Thomas  J.  Young,  is,  in  my  judgment,  sufficient  to  estab- 
lish the  fact  that  the  real  consideration  of  the  deed  was  an  agreement  and  un- 
derstanding between  John  and  Thomas  that  the  latter  should  pay  off  the  in- 
debtedness of  the  former,  and  this  he  accordingly  did.  This  gives  to  the 
deed  a  valuable  consideration,  and,  in  that  event,  equity  will  sustain  it, 
though  signed  by  only  one  subscribing  witness.  Indeed,  the  doctrine  pre- 
vails in  equity  that  a  deed  upon  a  merely  good  consideration,  though  sub- 
scribed by  but  one  witness,  will  be  sustained  as  between  the  parties  or  their 
privies  in  blood,  as  in  the  present  case.  A  subsequent  valuable  consideration 
will  likewise  support  a  deed  even  as  against  creditors.  Bank  v.  Brounit  2 
Hill,  Eq.  559.  I  am  therefore  of  opinion  that,  as  against  the  plaintiff,  this 
•deed  must  stand,"  etc. 

From  this  decree  the  plaintiff,  Christopher  G.  Young,  appeals  upon  the  fol- 
lowing exceptions:  ''(l)  For  that  his  honor  found,  as  matter  of  fact,  that  J. 
M.  Greer  saw  John  H.  xoungsign  the  instrument  of  writing  set  upas  a  deed 
•of  trust  by  Thomas  J.  Young  and  Amanda  Young  in  their  answers;  (2)  for 
that  his  honor  found,  as  matter  of  fact,  that  certain  other  persons  saw  J.  H. 
Young  sign  the  same  instrument  which  his  honor  found  that  Greer  saw  J. 
H.  Young  sign;  (3)  for  that  his  honor  found,  as  matter  of  fact,  that  there  was 
a  subsequent  valuable  consideration  for  said  instrument  of  writing;  (4)  for 
that  his  honor  found,  as  matter  of  fact,  that  the  consideration  for  said  in- 
strument was  an  agreement  between  John  H.  and  Thomas  J.  Young  that  the 
latter  should  pay  the  indebtedness  of  the  former;  (5)  for  that  his  honor  found, 
as  matter  of  fact,  that  Thomas  J.  Young  paid  the  debts  of  J.  H.  Young  in  ac- 
cordance with  an  agreement  to  that  effect  with  J.  H.  Young;  (6)  for  that  iiis 
honor  found,  as  matter  of  fact,  that  there  was  privity  of  blood  between  the 
parties  to  the  said  instrument;  (7)  for  that  his  honor  did  not  find,  as  a  mat- 
ter of  fact,  that  the  signing  and  delivery  of  said  instrument  was  attested 
only  by  one  witness;  (8)  for  that  his  honor  held,  as  matter  of  law,  that  the 
said  instrument  must  stand  as  against  the  plaintiff;  (9)  for  that  his  honor  de- 
creed that  the  complaint  should  be  dismissed;  (10)  for  that  his  honor  further 
erred  in  so  much  of  his  decree  as  announces  that,  had  the  said  instrument 
not  been  sustained,  it  would  have  been  decreed  that  Thomas  J.  Young  be  re- 
paid the  amount  paid  by  him  on  the  debts  of  J.  H.  Young,*'  etc. 

The  first  seven  exceptions  make  questions  purely  of  fact,  and  as  this  court 
has  often  held,  and  very  lately  repeated  in  the  case  of  Pope  v.  Montgomery, 
24  8.  C.  594:  *'It  is  incumbent  on  the  appellant  to  show  that  the  conclusions 
of  tact  reached  by  the  circuit  judge  are  either  without  any  testimony  to  sup- 
port them,  or  manifestly  against  the  weight  of  the  evidence.  *  *  *  The 
utmost  that  can  be  said  is  that  there  was  oonfiict  in  the  testimony,  and  in 
fluch  case  this  court  rarely,  if  ever,  interferes."  We  have  looked  through  the 
testimony  very  carefully,  and,  while  we  find  it  on  some  points  vague  and  some- 
what contradictory,  taking  it  all  together,  we  do  not  feel  authorized  to  hold 
that  any  of  the  conclusions  reached  by  the  circuit  judge  are  either  wholly 
without  evidence  or  against  the  weight  of  the  evidence.  His  conclusions, 
therefore,  must  be  regarded  as  established. 

The  eighth  exception  charges  error  on  the  part  of  the  circuit  judge  in  hold- 
ing, as  matter  of  law,  that  the  instrument  in  question  must  stand  aa  against 
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the  plaintiff.  The  view  nrged  seems  to  be  that  the  said  instraroent  was  not 
executed  in  precise  accordMnce  with  the  provisions  of  Gen.  St.  §  1775,  declar- 
ing legal  and  valid  a  particular  form  of  "release,"  or  the  "purport"  thereof, 
**if  the  same  shall  be  executed  in  the  presence  of  and  be  subscribed  by  two  or 
more  credible  witnesses,"  and,  in  consequence  of  the  accidental  omission  of 
one  of  the  witnesses  to  subscribe  his  name  as  such  at  the  time  the  deed  was 
executed,  the  said  instrument  must  be  considered,  as  to  all  persons  and  for 
all  purposes,  as  absolutely  nuU  and  void  as  if  it  had  never  existed.  Is  this 
the  correct  view  ?  It  seems  to  ns,  even  if  the  premises  were  conceded,  that 
the  conclusion  would  not  necessarily  follow.  Without  going  into  the  ques- 
tion whether  the  facts  of  the  case  amounted  to  a  substantial  compliance  with 
the  attestation  law,  so  as  to  give  to  the  deed  of  trust  the  capacity  to  carry  the 
legal  estate  to  the  trustee,  we  cannot  say  that  it  was  error  in  the  judge  to  hold 
that  it  must  stand  as  against  the  plaintiff. 

There  is  no  question  here  as  to  the  debts  of  the  deceased.  They  have  been 
paid  by  Thomas  J.  Young.  The  action  was  not  brought  by  a  subsequent 
purchaser  or  creditor,  but  by  a  brother, — ^privy  both  in  blood  and  estate.  His 
claim  as  heir  at  law  is  purely  technical,  resting  only  on  the  alleged  defect  or 
informality  as  to  the  attestation;  for,  if  the  witness  Qreer  had  signed  on  the 
night  the  deed  was  executed,  there  could  not  have  been  any  controversy  about 
it.  There  ia  no  doubt  as  to  what  was  the  intention  of  the  parties,  or  that  they 
made  an  honest  and  bona  fide  effort  to  carry  it  out,  and  supposed  they  had 
done  so.  We  assume,  as  found  by  the  judge,  "that  the  real  consideration  be- 
tween John  and  Thomas  was  ttiat  the  latter  would  pay  off  the  indebtedness 
of  the  former,  which  has  been  done."  Under  these  circumstances,  we  can- 
not see  that  the  judge  committed  error  in  holding  that  "equity  would  sustain 
the  deed,  although  subscribed  by  but  one  witness."  As  an  illustration :  An 
instrument  purporting  to  be  a  mortgage,  but  imperfectly  executed  by  the 
omission  of  a  seal,  or  in  some  other  manner,  so  as  to  be  defective  in  form,  is 
wholly  nugsitory  at  law  as  a  valid  mortgage,  or  as  giving  any  interest  in  or 
claim  apon  the  parcel  of  land  described.  Equity,  however,  not  saying  that 
the  instrument  is  a  true  legal  mortgage,  declares  that  it  is  an  efficient  agree- 
ment to  give  a  mortgage,  and  as  such  that  it  creates  an  equital)le  lien  upon 
the  land,  valid  for  all  purposes,  and  as  against  all  parties,  except  a  purchaser 
of  the  land  for  a  valuable  consideration  and  without  notice.  1  Pom.  Eq.  Jur. 
§  380,  and  note;  and  see  Story,  £q.  Jur.  §6  165, 16d;  Love  v.  Sierra  Neoada, 
eU:.,  Co,,  32  Cal.  639;  Johnson  v.  Gilbert,  13  Rich.  Eq.  42;  and  Pope  v.  Mont- 
gomery, 24  S.  C.  694. 

In  Johnson  v.  Gilbert,  supra.  Chancellor  Cakroll,  in  delivering  the  judg- 
ment of  the  court,  said:  "The  deed  to  Jesse  Gilbert,  Jr.,  furnishes  satisfac- 
tory evidence,  at  the  least,  of  the  executory  contract  for  the  sale  of  the  land 
in  fee.  Witki  a  contract  thus  manifested,  and  with  actual  possession  by  the 
vendee  under  it,  his  claim  to  a  specific  execution  of  the  agreement  could  not 
be  resisted.  In  this  jurisdiction  (equity)  the  vendee,  under  such  circum- 
Btanoes,  is  treated  as  the  equitable  owner.  He  may  transfer  his  interest  in 
the  land,  may  devise  it  as  land,  and  as  land  it  passes  by  descent  to  his  heirs." 
Story,  Eq.  Jur.  g§  783,  789. 

Can  there  be  serious  doubt  that  there  was  valuable  consideration?  The  cir- 
cuit judge  found,  as  matter  of  fact,  that  there  was,  and  this  court  has  held 
tkiat,  in  a  conflict  between  referee  and  circuit  judge  on  a  question  of  fact  in  a 
ease  in  chancery,  the  latter  is  prima  fade  right.  Maner  v.  Wilson,  16  S.  C.  469. 
The  jndge  says:  "The  testimony  as  to  Thomas,  as  to  the  full  extent  of  the 
consideration,  is  excluded.  But  the  testimony  of  Mr.  Bolt,  taken  in  connec- 
tion with  the  subsequent  action  of  Thomas  J.  Young,  is,  in  my  judgment, 
eutilcient  to  establish  the  foot  that  the  real  consideration  of  the  deed  was  an 
agreement  and  understanding  between  John  and  Thomas  that  the  latter 
should  pay  off  the  Indebtedness  of  the  former,  and  this  he  accordingly  did." 
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It  was  incumbent  on  the  plaintiff  to  overthrow  this  condoaion  thus  prUna 
facie  established.  Did  he  do  so  ?  We  think  not  Leaving  out  the  testimonj 
of  Thomas,  we  agree  with  the  circuit  judge  that  all  the  circumstances  of  the 
case  tend  to  confirm  the  testimony  of  Bolt.  The  deed  says  nothing  about 
'Move  and  affection."  It  mentions  a  small  valuable  consideration.  It  con- 
tains the  usual  warranty.  All  the  parties  signed,  which,  as  we  think,  is  not 
usual  in  simple  deeds  of  gift.  The  debts  were  actually  paid  before  the  action 
was  brought,  and  we  faU  to  see  the  evidence  to  authorize  the  very  general 
statement  of  the  master  that  "Thomas  had  received  of  the  rents  and  profits 
more  than  the  amount  so  paid.*'  While  the  board,  actention,  washing,  and 
nursing  must  go  for  nothing  as  gratuitous,  we  are  not  willing  to  assume  that 
the  payment  of  the  debts  was  also  gratuitous  and  voluntary. 

In  Pope  V.  Montgomery^  auprat  it  was  held  that  '*an  informal  paper,  pur- 
porting to  be  an  assignment  of  the  maker's  interest  in  a  tract  of  land,  wit- 
nessed by  only  one  witness,  but  based  upon  a  valuable  consideration,  is  suffi- 
cient in  equity  to  transfer  such  interest,  and  a  proper  conveyance  could  be 
enforced." 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.    I  concur. 

MoIVEK,  J.,  (dissentingJ)  I  regret  to  say  that  I  am  unable  toconcur  in  the 
conclusion  reached  in  the  opinion  prepared  by  Mr.  Justice  McGowAjf .  I  pro- 
pose, therefore,  to  indicate  biiefly  the  grounds  of  my  dissent,  as  want  of  time 
forbids  anything  like  an  extended  discussion  of  the  questions  involved. 

It  seems  to  me  clear  that  the  paper  set  up  by  respondents  as  a  deed  is  fa- 
tally defective,  as  lacking  one  of  the  statutory  requirements — ^two  subscribing 
witnesses — necessary  to  the  validity  of  such  a  paper.  I  do  not  see  how  Greer 
can,  under  any  proper  view  of  the  matter,  be  regarded  as  such  a  subscribing 
witness  as  is  contemplated  by  the  statute.  At  the  time  the  paper  was  signed 
he  certainly  was  not  called  upon  to  act  as  a  subscribing  witness,  nor  did  he 
put  his  name  to  the  paper  until  after  the  death  of  the  alleged  grantor.  He 
was  a  mere  by-stander,  a  casual  observer,  along  with  several  others;  and, 
when  examined  as  a  witness  in  this  case,  he  said:  *'I  did  not  see  the  parties 
sign,  seal,  and  deliver  the  deed.  Saw  them  sign  some  paper,  but  don't  know 
that  this  is  the  paper.  Saw  them  sign  a  paper  when  Mr.  C.  Bolt  was  there. 
I  wasn't  in  the  house.  Was  standing  in  the  door.  Don't  know  as  I  saw 
them  sign  but  one  paper  when  Mr.  Bolt  was  there.  Never  saw  them  sign  but 
one  paper  when  Mr.  Bolt  was  there.  This  must  be  the  paper. "  When  he  was 
asked  by  T.  J.  Young,  the  nominal  grantee,  after  the  death  of  the  alleged 
grantor,  to  sign  the  deed  as  a  subscribing  witness,  he  says:  "I  just  signed  the 
deed  to  accommodate  T.  J.  Young.  Thought  there  would  be  no  hereafter 
about  it.    Didn't  pay  much  attention  to  it." 

It  seems  to  me  that  it  would  be  a  perversion  of  terms  to  characterize  this 
witness  as  such  a  subscribing  witness  as  is  required  by  the  statute.  One  of 
the  objects  of  requiring  subscribing  witnesses  is  to  identify  the  paper,  and 
here  it  is  manifest  that  the  witness  Greer  could  not  identify  the  paper  which 
he  saw  signed  with  the  paper  which  he  signed  as  a  witness,  except  by  a  pro- 
cess of  reasoning  which,  to  say  the  least  of  it,  is  not  very  satisfactory  when 
we  see  from  the  testimony  that  he  was  not  called  upon  to  pay  any  attention 
to  what  was  going  on,  and  when  he  did  not,  in  fact,  do  so, — "wasn't  in  the 
house;  was  stending  in  the  door,"  evidently  not  expected  or  expecting  to  act 
as  a  witness,  and  therefore  not  observing  what  was  going  on.  Hence  he 
very  properly  testifies  that  while  he  saw  some  paper  signed  he  could  not  say 
that  it  was  the  paper  offered  as  a  deed  in  this  case;  and  the  fact  which  he  adds, 
that  he  ''never  saw  them  sign  but  one  paper  when  Mr.  Bolt  was  there»"  is 
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Terr  far  from  proving  that  there  was  no  other  paper  signed.  Bat,  in  ad- 
dition to  this,  the  undispated  testimony  is  that  Greer  never  put  his.  name  to 
the  paper  until  after  the  death  of  the  alleged  grantor;  and  in  this  respect  the 
case  differs  very  materially  from  the  case  of  Pope  v.  Montgomery,  24  S.  C. 
594,  where,  however,  the  point  was  not  decided.  There  the  alleged  deed, 
after  having  been  signed  by  the  grantor  in  the  presence  of  a  single  subscrib- 
ing witness,  was  afterwards  acknowledged  by  the  grantor,  in  the  presence  of 
the  same  witness  and  another,  who  then  subscribed  his  name  as  a  witness, 
while  here  the  second  witness  never  subscribed  his  name  as  such  until  after 
the  death  of  the  alleged  grantor.  So  that,  even  assuming  that  a  paper  exe- 
cuted in  the  manner  described  in  Pope  v.  Montgomery  would  become  a  valid 
deed  from  the  time  it  was  signed  by  the  second  witness  and  acknowledged 
by  the  grantor  in  his  presence,  and  in  the  presence  of  the  other  subscribing 
witness,  it  does  not  by  any  means  follow  that  a  paper  signed  as  the  one  here 
in  question  was,  would  become  a  valid  deed.  It  certainly  was  not  such,  at 
the  time  of  the  death  of  the  alleged  grantor,  for  it  was  then  signed  by  only 
one  subscribing  witness,  and  it  is  not  easy  to  perceive  how  it  could  acquire 
the  qualities  of  a  valid  deed  after  his  death;  and  certainly  not  by  the  act  of 
the  nominal  grantee  in  procuring  another  person  to  sign  as  a  subscribing 
witness. 

But  it  is  urged  that,  even  supposing  that  the  paper  propounded  as  a  deed 
was  invalid  as  such,  yet  equity,  regarding  it  as  an  agreement  to  convey,  will 
•enforce  such  agreement,  and  practically  give  it  the  effect  of  a  conveyance,  or 
that  it  will  correct  the  mistime  made  by  the  omission  of  what  is  termed  one  of 
the  necessary  formalities.  I  do  not  understand  distinctly  upon  which  of  these 
grounds  it  is  proposed  to  rest  the  decision.  If  the  latter,  then  it  seems  to  me 
there  is  an  utter  lack  of  any  testimony  to  support  it.  The  circuit  judge,  in 
his  decree,  does  say  that  *'from  some  oversight  Mr.  Bolt  alone  subscribed  the 
deed  as  a  witness,  *'  and,  in  opinion  of  the  majority  of  this  court,  the  omission 
of  one  of  the  witnesses  to  sign  is  spoken  of  as  an  ''accidental  omission;"  but 
I  am  unable  to  discover  any  testimony  even  tending  to  show  that  such  omis- 
sion was  the  result  of  either  oversight  or  accident.  On  the  contrary,  the  tes- 
timony tends  to  show  that  what  was  done  was  done  deliberately  and  purposely, 
and  that  nothing  was  omitted  which  was  intended  to  be  done.  The  testimony 
fails  to  show  the  slightest  reason  to  suppose  that  the  parties  ever  intended  to 
have  two  subscribing  witnesses,  and  that  such  intention  was  frustrated  by 
any  sudden  change  in  the  condition  of  the  alleged  grantor,  then  lying  upon 
what  proved  to  be  his  death-bed,  or  any  other  circumstance.  There  was  no 
lack  of  persons  present  to  act  as  subscribing  witnesses,  if  an  additional  one 
was  wanted,  and  it  is  difficult  to  conceive  of  any  reason  for  the  omission,  ex- 
cept that  it  was  not  deemed  necessary.  The  fact  that  the  paper  was  formally 
acknowledged  by  the  parties  in  writhig,  before  a  notary  public,  tends  to  show 
that  the  parties  regarded  that  as  a  sufficient  mode  of  authenticating  the 
paper,  and  hence  they  did  not  deem  it  necessary  to  have,  and  did  not  intend 
to  have,  two  subscribing  witnesses.  The  omission  clearly  was  the  result  of 
ignorance  of  the  law  merely,  and  was  not  the  result  of  any  mistake  or  acci- 
dent, and  hence  the  second  ground  upon  which  it  is  proposed  to  uphold  the 
paper  as  a  deed  cannot  be  sustained. 

More  reliance,  however,  seems  to  be  placed  upon  the  first  ground,  that 
equity  will  regard  the  paper  as  a  valid  agreement  to  convey,  and  give  it  the 
effect  of  a  conveyance.  This  depends,  in  my  judgment,  upon  the  result  of 
the  inquiry  whether  the  agreement  is  voluntary,  or  is  based  upon  a  valuable 
consideration.  I  understand  the  rule  to  be  that  equity  will  not  require  the 
specific  performance  of  a  merely  voluntary  agreement,  but  that  it  will  do  so 
where  the  agreement  is  based  upon  a  valuable  consideration,  provided  certain 
conditions  exist,  which  need  not  here  be  adverted  to.  The  circuit  judge  cites 
1  Story,  Eq.  Jur.  g§  165, 166,  and  1  Fonbl.  £q.  bk.  1,  c.  1,  §  7,  to  show  that 
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in  equity  "a  deed  upon  a  merely  good  consideration,  though  subscribed  by^ 
but  one  witness,  will  be  sustained,  as  between  the  parties  or  their  priyies  ia 
blood/'  An  examination  of  these  authorities  will  show  that  the  expressioa 
"good  consideration"  is  not  used  in  contradistinction  to,  but  as  identical 
with,  valuable  consideration.  The  expression  is  not  used  in  either  of  tho 
sections  cited  from  Story,  but  it  is  used  in  the  section  cited  from  Fonblanque,. 
as  follows:  "Equity  regards  not  the  outward  form,  but  the  inward  substance^ 
of  the  matter,  which  is  the  agreement  of  the  parties  upon  a  good  and  valuable 
consideration,"  and  in  a  note  to  this  passage  the  following  language  is  found: 
"Though  equity  will  relieve  by  supplying  the  defects  of  a  conveyance  upon  a 
good  or  valuable  consideration,  yet  it  will  not,  if  the  conveyance  be  purely 
voluntary."  This  shows  that  the  expression  "good  consideration"  is  not  used 
in  contradistinction  to  "valuable  consideration,"  but  simply  means  a  consid- 
eration good  in  law.  That  this  was  the  view  of  Mr.  Justice  Story  may  bo 
seen  by  numerous  passages  in  his  great  work.  In  section  176  he  says:  "But, 
in  all  these  cases  of  relief  by  aiding  and  correcting  defects  or  mistakes  in  the 
execution  of  instruments  and  powers,  the  party  asking  relief  must  stand  upon 
some  equity  superior  to  that  of  the  party  against  whom  he  asks  it.  If  the 
equities  are  equal,  a  court  of  equity  is  silent  and  passive.  Thus,  equity  will 
not  relieve  one  person,  claiming  under  a  voluntary  defective  conveyance,, 
against  another,  daiiuing  also  under  a  voluntary  conveyance;  but  wiU  leave^ 
the  parties  to  their  rights  at  law."  Again,  in  section  793a,  this  writer  saysr 
"We  have  already  had  occasion  to  remark,  throughout  the  whole  of  the  pre- 
ceding discussion  respecting  bills  for  specific  performance  of  contracts,  that  it 
has  been  constantly  supposed  that  the  contract  was  one  founded  upon  a  valu- 
able consideration  in  the  contemplation  of  law.  In  respect  to  voluntary  con- 
tracts, or  such  HS  are  not  founded  in  a  valuable  consideration,  we  have  already 
occasion  to  state  that  courts  of  equity  do  not  interfere  to  enforce  them,  either 
as  against  the  party  himself,  or  as  against  other  volunteers  claiming  under 
him.  Thus,  for  example,  if  a  party  should  enter  into  a  voluntary  agreement 
♦  ♦  ♦  to  convey  *  ♦  ♦  certain  real  estate,  courts  of  equity  would  not  assist, 
in  enforcing  the  agreement,  either  against  the  party  entering  into  the  agree- 
ment, or  against  his  personal  representatives,  for  the  party  contracted  with  is 
a  mere  volunteer.  The  same  rule  is  applied  to  imperfect  gifts  *  *  *  and  to 
voluntary  defective  conveyances. "  See,  also«  the  various  sections  therein  cited . 

It  seems  to  me  clear,  therefore,  that  unless  the  paper  propounded  as  a  deed, 
under  whicti  respondents  claim,  was  founded  on  a  valuable  consideration^ 
even  in  equity,  it  cannot  be  given  the  effect  of  a  conveyance.  Whether 
there  was  such  valuable  consideration  is  a  question  of  fact  upon  which  the 
master  and  the  circuit  judge  differ.  It  appears  to  me,  after  a  careful  exami- 
nation of  the  evidence,  that  there  is  but  little,  if  any,  testimony  to  show  that 
the  alleged  deed  was  founded  upon  a  valuable  consideration,  and  therefore  I 
think  the  conclusion  of  the  master  rather  than  that  of  the  circuit  judge  should 
be  adopted.  The  consideration  claimed  as  the  foundation  of  the  deed  is  of  a 
twofold  character:  (1)  The  services  alleged  to  have  been  rendered  to  the  de- 
ceaseil,  John  H.  Young,  by  the  defendant  Amanda  M.  Young,  in  his  life- 
time; (2)  the  alleged  agreement  of  the  defendant  Thomas  J.  Young  to  pay 
the  debts  of  the  deceased. 

As  to  the  tirst,  after  striking  out  the  testimony  of  Amanda  M.  Young  as 
to  her  transactions  with  the  deceased,  which  was  not  only  clearly  incompe- 
tent, under  section  400  of  the  Ck)de,  but  was  ruled  so  to  be  both  by  the  master 
and  the  circuit  judge,  it  is  manifest  that  there  is  not  a  shadow  of  testimony 
tending  to  show  that  Mrs.  Young  had  any  such  claim  against  deceased  for 
services  rendered  as  would  constitute  a  valuable  consideration  for  the  deed. 
The  testimony  of  Bolt,  when  he  was  recalled,  so  far  from  supporting  this 
view,  tends  the  other  way.  He  says  that  "when  I  drew  up  the  paper  J.  H. 
Young  spoke  of  the  kindness  of  Mrs.  A.  M.  Young,  and  said  he  did  not  know 
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how  he  could  have  got  on  without  her.  *  *  *  He  spoke  very  gratefully 
of  Mrs.  A.  M.  Young's  kindness."  Now,  there  is  not  only  a  significant  ab- 
sence of  anything  in  this  testimony  tending  to  show  that  J.  H.  Young  eitlier 
expected  or  intended  to  pay  for  this  kindness,  but,  on  the  contrary,  the  lan- 
guage used  much  more  natundly  conveys  the  idea  that  he  was  thankful  for 
tills  gratuitous  service.  People  do  not  usually  characterize  services  rendered  , 
for  pay  as  a  kindness  which  calls  for  expressions  of  gratitude.  16  seems  to 
ine  that  the  testimony  shows  that  such  services  as  were  rendered  tlje  de- 
ceased by  Mrs.  Young  were  prompted  by  a  feeling  of  kindness  for  her  hus- 
band*s  afflicted  brother,  and  without  any  expectation  or  intention  on  the  part 
of  either  that  they  should  be  paid  for;  and  therefore,  however  coinmendable 
it  may  have  been  on  the  part  of  Mrs.  Young  thus  to  administer  to  the  wants 
of  one  so  closely  connected  with  her,  and  living  in  the  house  with  her,  it  af- 
fords no  foundation  for  any  such  legal  claim  as  would  constitute  a  valuable 
consideration  for  the  deed.  That  which  was  intended  as  a  gratuity  cannot 
iitterwards  be  converted  into  a  charge. 

The  second  ground  upon  which  it  is  urged  that  there  was  a  valuable  con- 
sideration for  tlie  deed  is  the  alleged  agreement  on  the  part  of  Thomas  J. 
Young  with  J.  H.  Young  to  pay  the  debts  of  the  latter,  and  is  also  without  the 
slightest  foundation  in  the  evidence,  after  the  testimony  of  Thomas  J.  Young, 
which  W}is  clearly  incompetent  as  to  this  point,  and  ruled  so  to  be,  is  stricken 
out.  Bolt,  the  witness  who  drew  the  paper,  and  who  would  most  naturally 
know  what  occurred,  does  not  speak  of  any  such  agreement.  Nothing  of  the 
kind  is  inserted  in  the  alleged  deed,  and  Bolt  says  that  he  drew  the  paper  "in 
accordance  with  his  wishes  and  desires."  This  witness,  recalled  a  second 
time,  says  that  he  told  deceased  a  deed  of  gift  would  not  hold  good  as  long  as 
be  owed  debts,  "and  he  said  that  T.  J.  Young  would,  of  course,  have  them 
to  pay.  ♦  *  *  I  mean  by  the  deed  of  gift  the  deed  I  drew  up  and  wit- 
nessed." Now,  this  testimony  not  only  shows  that  the  deceased  never  made 
any  allusion  to  the  payment  of  his  debts  until  his  attention  was  directed  to  it 
by  the  witness,  but  it  also  shows  that  the  paper  was  intended  and  understood 
to  be  a  deed  of  gift,  and  was  so  designated  at  the  time  of  its  execution;  and 
the  further  statement  that  such  a  paper  would  not  hold  good  until  the  debts 
were  paid  only  goes  to  contirm  my  view  that  the  paper  in  question  was  not, 
in  fact,  based  upon  a  valuable  consideration,  and  was  not  intended  to  be  so, 
but  was  intended  to  be  just  what  it  was  called  at  the  time, — a  deed  of  gift; 
and  the  advice  given  by  the  scrivener,  that  it  would  not  hold  good  until  the 
debts  were  paid,  while,  to  a  certain  extent,  very  appropriate  to  a  deed  of  gift, 
would  have  been  wholly  inapplicable  to  a  deed  based  upon  a  valuable  con- 
sideration; for  if  the  deed  had  been  properly  executed,  and  was  voluntary, 
while  it  would  not  have  been  good  as  aguinst  the  creditors,  as  long  as  the 
debts  were  unpaid,  it  would  have  been  good  as  between  the  parties  and  their 
heirs;  whereas,  if  the  deed  had  been  founded  upon  a  valuable  consideration, 
it  would  have  been  good  against  creditors  as  well  as  heirs. 

Again,  it  is  urged  that,  even  if  there  was  no  valuable  consideration  at  the 
time  the  deed  was  executed,  yet  there  was  a  subsequent  valuable  considera- 
tion in  the  actual  payment  of  the  debts  of  J.  H.  Young  by  T.  J.  Young  sub- 
8«*quent  to  the  death  of  the  former,  which  would  be  sufficient  to  support  tlie 
deed  even  against  creditors;  and  the  case  of  Bank  v.  Broum,  2  Hill,  Eq.  558, 
is  cited  to  sustain  that  view.  In  that  case  a  husband  while  in  debt  made  a 
deed,  in  form  voluntary,  settling  on  his  wife  certain  property.  The  husband 
was  at  the  time  negotiating  the  sale  of  certain  real  estate  acquired  by  his  wife, 
which  sale  was  afterwards  made.  Upon  a  bill  by  the  creditors  of  the  hus- 
band to  set  aside  the  deed  of  settlement  as  voluntary,  parol  evidence  was  re- 
ceived to  show  that  the  real  consideration  of  the  deed  of  settlement  was  the 
renunciation  by  the  wife  of  her  inheritance  on  the  sale  of  the  land  acquired 
by  the  husband  through  her;  and  this  constituted  a  valuable  consideration  for 
v.38.E.no.4 — 14  ^  . 
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the  deed  of  settlement,  sufficient  to  suppoi-t  it,  as  against  the  claims  of  cred- 
itors. It  is  not  easy  to  perceive  how  the  decision  In  that  case  applies  to  the 
question  involved  here.  The  negotiation  for  the  sale  of  the  wife's  land  was 
going  on  at  the  time  the  apparently  voluntary  deed  of  settlement  was  made, 
and,  if  the  testimony  showed  that  the  wife  was  indnced  to  renounce  her  in- 
>  heritance  by  the  expectation  that  she  would  be  provided  for  by  the  deed  of 
settlement,  that  could  scarcely  be  properly  called  a  subsequent  valuable 
consideration,  even  though  the  execution  of  the  deed  of  settlement  did  pre- 
cede the  actual  renunciation  of  the  wife's  inheritance.  But,  even  conceding 
that  the  consideration  was  subsequent,  I  do  not  perceive  the  application  of 
that  case  to  this.  Here  the  proposition  is  that  although  the  deed  may  have 
been  voluntary  in  the  first  Instance,  yet  it  has  subsequently  acquired  the  char- 
acter of  a  deed  resting  on  a  valuable  consideration,  by  reason  of  the  fact  that 
the  grantee  has  subsequently  paid  voluntarily,  or  been  made  to  pay,  debts  of 
the  grantor.  While  I  do  not  propose  to  discuss,  I  am  not  prepared  to  con- 
cede, the  correctness  of  this  proposition;  for  the  deed,  if  properly  executed, 
even  though  purely  voluntary,  would  be  perfectly  good,  as  between  the  par- 
ties and  their  heirs, — ^the  parties  here  contending;  and  it  would  only  be  as- 
sailable by  creditors.  Now,  if  the  deed  was  originally  perfectly  good  and 
valid  between  the  parties  here  contending,  I  do  not  see  how  it  could  be  made 
any  better,  as  between  such  parties,  by  the  fact  that  those  claiming  under  it 
have  been  compelled  to  pay,  or  have  voluntarily  paid,  third  persons'  debts 
held  by  them  against  the  grantor. 

But,  waiving  this,  it  seems  to  me  that  the  fundamental  fact  upon  which 
this  proposition  rests,  to-wit,  that  Thomas  J.  Young  has  subsequently  paid 
the  debts  of  J.  H.  Young,  the  alleged  grantor,  has  not  been  established.  On 
the  contrary,  the  master  finds,  and  the  testimony  fully  sustains  his  finding, 
that  the  payment  of  the  debts  of  J.  U. young  by  T.  J.  Young  was  voluntary, 
and  that  he  had  received  from  the  rents  and  profits  an  amount  more  than  suf- 
ficient to  pay  said  debts.  It  cannot  be  properly  said  that  T.  J.  Young  has 
paid  anything  towards  the  debts  of  J.  H.  Young,  but  he  has  simply  applied 
money  coming  into  his  hands,  which  belonged  to  the  estate  of  J.  H.  Young, 
to  the  payment  of  such  debts. 

It  seems  to  me,  therefore,  that  in  no  view  of  the  case  can  the  paper  pur- 
porting to  be  a  deed,  under  which  respondents  claim,  be  supported;  and,  on 
the  contrary,  I  concur  in  the  findings  of  the  master,  both  of  fact  and  law, 
and  think  the  plaintiff  is  entitled  to  have  partition  of  the  land. 
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Butler,  Ex'r,  v,  Williams  and  others. 
{Stypreme  Court  of  South  Carolina,    July  19,  1887.) 

1.  MOSTGAGB  FoBBCIXWUBB— PaSTIBS— RbPBESENTATIYES  OP  MOBTOAOOB. 

The  personal  representatives  of  a  deceased  mortgagor  of  real  estate  are  not  neces- 
sary parties  to  an  action  to  foreclose  such  mortgage,  and  the  heirs  of  the  mortgagor 
cannot  by  demurrer  require  that  such  personal  representatives  be  brought  in  as  par- 
ties defendant     Trapier  v.  Waldo,  16  S.  C.  276,  distinguished. 

2.  Sabcb—Coitplaist— Demand  fob  Relief. 

Not  will  a  demurrer  lie  on  this  ground,  even  though  there  is  in  the  complaint  a 
demand  for  judgment  for  the  deficiency,  as  tlie  demand  for  relief  constitutes  no 
part  of  the  complaint. 

3.  Same — PAsnES— Heibs  of  Moetgagob. 

The  heirs  at  law  of  a  deceased  mortgagor  are  not  necessary  parties  to  a  suit 
brought  to  foreclose  the  mortgage,  when  such  mortgagor  had,  aunng  his  life-time, 
made  an  aasignment  of  all  his  estate,  both  real  and  xiersonal,  for  the  benefit  of  his 
creditors. 

Appeal  from  circuit  court,  Charleston  county;  Hudson,  Judge. 
Mardecai,  8myt?ie  dk  Lee,  for  appellants.     Hayne  <&  Ficken,  for  respondent. 

McIvER,  J.  This  action  was  originally  commenced  by  Hannah  Enston 
for  the  purpose  of  foreclosing  two  several  mortgages  on  real  estate,  against 
Daniel  S.  Silcox,  in  his  own  right  and  as  administrator  of  his  late  father, 
Daniel  H.  Silcox,  and  the  other  heirs  at  law  of  said  Daniel  H.  Silcox.  In  the 
complaint  it  was  alleged  that  the  said  Daniel  H.  Silcox,  being  indebted,  by 
his  bond,  to  the  said  Hannah  Enston,  in  the  sum  of  $10,000,  executed  a  mort- 
gage to  her,  for  the  purpose  of  securing  the  payment  of  said  bond,  on  two 
lots  in  the  city  of  Charleston,— one  on  Franklin  street,  and  the  other  on  King 
street;  that  subsequently  the  said  Daniel  S.  Silcox  executed  his  mortgage  to 
the  said  Hannah  Enston,  on  a  certain  lot  in  the  city  of  Charleston,  on  Arch- 
dale  street,  to  secure  the  payment  of  the  same  bond ;  and  that,  in  considera* 
tion  of  this  last-mentioned  moitgage,  the  said  Hannah  Enston  released  the 
lien  of  the  first-mentioned  mortgage  on  the  lot  on  King  street.  The  com* 
plaint  also  alleged  the  death  of  Daniel  H.  Silcox,  upon  whose  estate  the  said 
Daniel  S.  Silcox  had  dulj  administered,  and  that  he,  together  with  the  other 
parties  named  as  defendants  in  the  original  complaint,  were  the  heirs  at  law 
of  said  Daniel  H.  Silcox,  and  demanded  judgment  for  the  foreclosure  and  sale 
of  the  two  mortgages, — the  one  on  the  Franklin  street  lot,  executed  by  D. 
H.  Silcox;  and  the  other  on  the  Archdale  street,  executed  byD.  S.  Silcox, — 
and  also  that  D.  S.  Silcox,  as  administrator  of  D.  H.  Silcox,  might  be  ad- 
judged to  pay  any  deficiency  that  may  remain  due  on  the  mortgage  debt, 
after  the  proceeds  of  the  sale  of  the  mortgaged  premises  shall  have  been  ap- 
plied thereto.  The  said  Daniel  S.  Silcox  answered  this  complaint,  admitting 
the  allegations  thereof,  except  that  the  amount  due  on  the  mortgage  debt  had 
been  reduced  by  a  large  payment  made  by  him  subsequent  to  the  commence- 
ment of  the  action.  After  the  commencement  of  this  action,  and  after  the 
filing  of  the  notice  of  lis  pendens,  the  said  Daniel  S.  Silcox  executed  a  deed 
of  assignment,  whereby  he  conveyed  and  transferred  his  entire  estate,  both 
real  and  personal,  to  Daniel  S.  Silcox,  Jr.,  in  trust  for  the  benefit  of  his  cred- 
itors, and  soon  thereafter  the  said  Daniel  S.  Silcox  died  intestate,  and  lettei-s 
of  administration  upon  his  estate  were  duly  granted  to  his  widow,  Carrie  O. 
Silcox.  Thereupon  a  supplemental  complaint  was  filed  against  the  surviving 
defendants  in  the'originid  complaint,  and  against  Daniel  S.  Silcox,  Jr.,  as  as- 
signee of  Daniel  S.  Silcox,  deceased,  and  Carrie  O.  Silcox,  as  widow  and  ad- 
ministratrix of  the  said  Daniel  S.  Silcox,  deceased.  To  this  supplemental 
complaint  the  said  Carrie  0.  Silcox,  as  widow  and  administratrix  as  afore- 
said, and  the  said  Daniel  S.  Silcox,  Jr..  as  assignee  as  aforesaid,  demurred 
upon  two  grounds:    (1)  Because  there  is  no  legal  representative  of  the  es- 
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tate  of  Daniel  H.  Silcox,  deceased,  a  party  defendant  to  the  action.  (2)  Be- 
cause the  heirs  at  law  of  Daniel  S.  Silcox,  deceased,  are  not  parties  defendant. 
Pending  the  action,  Hannah  Enston  died,  and  the  action  has  been  continued 
in  the  name  of  the  plaintiff  as  her  executor.  The  circuit  judge  overruled  the 
demurrers,  and  this  is  an  appeal  from  his  ruling  in  that  respect. 

The  first  ground  raises  the  question  whether  the  personal  representative  of 
a  deceased  mortgagor  of  real  estate  is  a  necessary  party  to  an  action  to  fore- 
close such  mortgage.  The  authorities  clearly  show  that  when  the  mortgagee 
will  be  satisfied  with  only  the  partial  relief  afforded  by  a  foreclosure  and  sale 
of  the  mortgaged  premises,  and  does  not  claim  a  judgment  for  any  deficiency 
that  may  remain  unpaid  after  the  application  Of  the  proceeds  of  the  sale  of 
the  mortgaged  premises,  the  personal  representative  is  not  a  necessai'y  party. 
In  Story,  Eq.  PI.  §  176,  the  author,  after  alluding  to  the  doctrine  that  "a 
court  of  equity  delights  to  do  complete  justice,  and  not  by  halves,"  says: 
** Notwithstanding  the  apparent  reasonableness  of  this  doctrine,  it  is  not  a 
little  remarkable  that  courts  of  equity  have  refused  to  act  upon  it,  where  a 
mortgagee  brings  a  bill  to  foreclose  the  mortgage  against  the  heir  of  the 
mortgagor;  for  in  such  a  case  it  has  been  held  that,  although  the  mortgage  is 
primarily  a  debt,  charged  upon  the  personal  assets,  yet  it  is  not  necessary  to 
make  the  personal  representative  of  the  mortgagor  a  party.  For  it  is  said  the 
mortgagor  is  not  in  any  way  bound  to  intermeddle  with  the  personal  estate, 
or  to  run  into  an  account  thereof;  and  if  the  heir  would  have  the  benefit  of 
having  the  personal  estate  applied  in  exoneration  of  the  real,  he  must  enforce 
that  right  by  filing  a  bill."  This  doctrine  is  still  more  emphatically  asserted 
by  the  same  author  in  the  subsequent  discussion  of  the  subject  in  section  196. 
The  same  doctrine  is  fully  recognized  in  Pom.  Rem.  §§  336,  337,  and  by  our 
own  cases,  both  before  and  since  the  adoption  of  the  Code.  Wright  v.  Baces, 
10  Rich.  Eq.  582;  Bryce  v.  BoiDers,  11  Rich.  Eq.  41;  and  T rapier  v.  Waldo, 
16  S.  G.  276.  The  inference  sought  to  be  drawn  by  the  counsel  for  the  ap- 
pellant from  some  of  the  language  used  in  the  case  last  cited,  that  the  heirs 
of  the  mortgagor  may,  by  demurrer,  require  the  plaintiff  to  bring  in  the  per- 
sonal representative  of  the  deceased  mortgagor  as  a  party  defendant,  cannot 
be  sustained.  In  that  case  the  question  was  whether  a  purchaser  at  a  fore- 
closure sale  could  refuse  to  comply,  upon  the  ground  that  the  pei-sonal  repre- 
sentative of  the  deceased  mortgagor  had  not  been  made  a  party  to  the  action 
for  foreclosure.  That,  of  course,  involved  the  inquiry  whether  such  personal 
representative  was  a  necessai-y  party ;  for,  if  he  was,  then  the  purchaser  would 
be  justified  in  refusing  to  comply;  otherwise  he  would  not.  The  decision  was 
that  he  was  not  a  nece^^ar^  party,  the  language  in  which  it  was  announced  be- 
ing as  follows:  **  While  the  practice  in  the  foreclosure  of  mortgages,  above  indi- 
cated, is  the  proper  one,  and  especially  useful  for  the  mortgagee,  as  giving 
him  complete  justice,  is  he  obliged  to  conform  to  it  on  pain  of  invalidating 
the  whole  proceeding,  even  as  to  the  sale  of  the  mortgaged  premises?  Would 
not  the  proceeding  be  maintainable,  at  least  to  carry  title  to  the  land,  if,  giv- 
ing up  the  remainder  of  his  debt,  he  should  go  for  a  strict  foreclosure  on  the 
land  idone?  In  such  case  the  personal  representative  of  the  mortgagor  tooiUd 
not  be  a  necessat-y  party."  Then  follows  the  language  relied  upon  by  coun- 
sel for  appellant,  as  follows:  "We  can  very  well  see  how  such  a  proceeding 
might  fail  to  afford  full  remedy  to  the  mortgage  creditor,  and  how  the  heirs 
of  the  mortgagor,  having  the  right  to  push  the  debts  over  on  the  personalty, 
might  object  to  it;  but  if  neither  creditors  nor  heii*s  made  objection,  we  do  not 
see  how  the  purchaser  of  the  land  could  do  so.  *'  It  is  very  manifest  that  this 
language  was  not  designed  to  convey  the  idea,  or  even  to  intimate,  that  the 
personal  representative  was  a  necessary  party  to  an  action  for  strict  foreclos- 
ure, and  where  no  judgment  for  the  deficiency  was  asked  for.  On  the  con- 
trary, such  an  idea  is  distinctly,  and  in  express  terms,  negatived  by  the  lan- 
guage italicized  by  us  in  the  foregoing  quotation.    Its  purpose,  manifestly. 
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was  simply  to  intimate  that  the  heirs  might,  hy  proper  proceedings,  and  upon 
a  proper  showing,  require  the  personal  representative  to  be  brought  in,  but 
not  that  his  absence  would  constitute  ground  for  demurrer  for  defect  of  par- 
ties. It  is  clear  that  a  demurrer  on  that  ground  can  only  be  sustained  where 
there  is  a  deficiency  of  ?ieces^aryt  not  proper,  parties  merely;  for  the  demurrer 
is  necessarily  based  upon  the  idea  that  the  court  cannot  proceed  to  render  any 
decree  because  of  the  absence  of  some  party  necessary  to  the  validity  of  such 
decree.  But  where  the  person  not  brought  before  the  court  is  merely  a  proper, 
but  not  a  necessary,  party,  there  is  no  ground  for  a  demurrer  for  defect  of 
parties.  All  the  authorities  show  that  while  the  personal  representative  of 
the  deceased  mortgagor  is  a  proper  party  to  an  action  for  foreclosure  of  a 
mortgage  of  real  estate,  and,  if  a  decree  for  the  deficiency  is  desired,  should 
be  made  a  party,  yet,  as  he  is  not  a  necessary  party,  his  absence  does  not  pre- 
clude the  court  from  proceeding  to  render  a  decree  for  foreclosure  and  sale. 

It  is  urged,  however,  that  in  the  complaint  there  is  a  demand  for  judgment 
for  the  deficiency*  and  therefore  the  personal  representative  of  the  deceased 
mortgagor  was  a  necessary  party.  But  when  it  is  remembered  that  the  de- 
mand for  relief  constitutes  no  part  of  the  complaint  {Balle  v.  Moseley,  13  S. 
C.  439)  we  do  not  see  how  this  can  affect  the  question.  The  court  renders 
judgment  appropriate  to  the  case  made  by  the  complaint,  and  established  by 
the  proofs,  without  regard  to  the  prayer  for  relief,  and  when  the  case  so  made 
is  such  as  to  entitle  the  plaintiff  to  any  relief,  we  do  not  see  how  a  demurrer 
could  be  sustained.  We  think  it  clear,  therefore,  that  the  first  ground  of  de- 
murrer cannot  be  sustained. 

As  to  the  second  ground,  much  of  what  has  already  been  said  applies  to 
this.  It  will  only  be  necessary,  therefore,  to  cite  a  few  authorities  to  show 
that  the  heirs  at  law  of  the  deceased  mortgagor,  Daniel  8.  Silcox,  were  not  nec- 
essary parties,  inasmuch  as  he  had,  during  his  life-time,  "assigned  all  of  his 
estate,  both  real  and  personal,  for  the  benefit  of  his  creditors,  to  the  defend- 
ant, Daniel  S.  Silcox,  Jr."  See  Story,  Eq.  PI.  §  197;  Pom.  Rem.  J  336; 
Wright  V.  Eaves,  10  Rich.  Eq.  582;  and  Bryce  v.  Bowers,  11  Rich.  Eq.  41, 
The  suggestion  that  it  does  not  appear  whether  the  assignment  by  Daniel  S. 
iSilcox  to  Daniel  S.  Silcox,  Jr.,  was  of  the  life-estate  only  of  the  former,  or  of 
the  fee,  besides  being  based  solely  on  conjecture,  is  inconsistent  with  the  facts 
stated  in  the  complaint,  which,  upon  demurrer,  are  to  be  taken  as  true.  It 
is  there  stated  that  Daniel  S.  Silcox  assigned  ''all  of  his  estate,"  and,  if  that 
was  so,  there  could  be  nothing  left  to  descend  to  his  heirs  at  his  death,  and 
they  were,  therefore,  not  necessary  parties,  as  it  does  not  appear  from  the 
pleadings  that,  at  the  time  the  action  was  commenced,  or  at  the  time  of  the 
filing  of  the  supplemental  complaint,  they,  either  as  heirs  of  their  deceased 
father  or  otherwise,  had  any  title  to,  or  interest  in,  the  mortgaged  premises. 
If  in  fact  they  did  have  such  title  or  interest,  it  was  incumbent  on  the  appel- 
lants to  make  it  appear,  and  this  could  not  be  done  by  demurrer. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 
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LiTEs  and  another  v.  Addison. 
(.Supreme  Court  of  Sovth  Oarotina.    July  19,  1887.) 

1.  Estoppel— Makbb  of  Note— Rbpbbbentatiowb  to  Purchabeb— Pailttbe  of  CowBn>- 

BBATION. 

A.  having  purchased  a  Jackass  of  B.,  at  B.'s  request  gave  his  note  for  part  of  the 
purchase  money  to  T.,  a  creditor  of  B.  After  the  note  became  due,  the  plaintiflfs. 
with  a  view  to  purchasing  it,  asked  A.  if  the  note  was  ali  right,  and  he  replied  that 
"it  was  all  rieht,  and  that  he  expected  to  pay  it  the  first  of  January."  Upon  this 
information  the  plaintiffs  purchased  the  note.  Held,  in  a  suit  upon  the  note,  that 
A.  was  estopped  from  pleading  a  failure  of  consideration. 

2.  Sahb— Ignoranob  of  Facts  by  Makbb. 

Such  estoppel  was  effectual,  even  though  A.  was  at  the  time  unaware  of  the  facts 
on  which  he  based  his  defense  of  a  failure  of  consideration. 

3.  Same— IiTTEiTT  to  Decbivb. 

In  order  to  raise  such  estoppel  it  is  not  necessary  that  there  should  be  any  intent 
to  deceive  on  the  part  of  the  defendant. 

4.  Same— Pleading. 

In  an  action  on  the  note  it  is  not  necessary  for  the  plaintifib  to  specially  plead 
such  estoppel. 

Appeal  from  circuit  court,  Abbeville  county. 

McIVER,  J.  This  was  an  action  on  a  note,  dated  June  24,  1885,  payable 
one  day  after  date,  to  A.  A.  Traylor  for  $275,  given  by  the  defendant;  the 
plaintiffs  claiming  that  the  note  had  been  duly  transferred  to  them  for  vnliie. 
The  execution  of  the  note  was  admitted,  and  the  defense  set  up  was  failure 
of  consideration.  The  defendant,  having  admitted  the  plaintiffs'  case,  became 
the  actor,  and  undertook  to  establish  his  affirmative  defense.  Tor  this  pur- 
pose he  offered  testimony  tending  to  show  that  in  June,  1885,  he  contracted 
with  Mrs.  Lyon,  through  her  husband  and  agent,  for  the  purchase  of  a  jack- 
ass, warranted  to  be  sound,  and  suitable  for  the  purpose  for  which  such  ani- 
mals are  usually  wanted,  at  the  price  of  8450,  and  gave  her  his  note  for  that 
amount,  A  few  days  afterwards,  Mrs.  Lyon,  being  indebted  to  Traylor  in 
the  sum  of  $275,  for  the  purchase  of  two  horses,  as  was  alleged,  proposed  to 
defendant  to  divide  his  note  into  two  notes,  so  that  she  might  thereby  settle  her 
indebtedness  to  Traylor.  To  this  proposition  defendant  assented,  and  accord- 
ingly took  up  his  $450  note,  and  gave  instead  thereof  two  notes, — one  to  Mrs. 
Lyon  for  $175,  and  the  other  to  Traylor  directly,  for  the  balance, — the  latter 
being  the  note  upon  which  this  action  was  brought.  Subsequently,  and  after 
this  note  became  due,  Traylor  duly  transferred  the  note  to  plaintiffs,  for  value 
received  of  them  in  the  purchase  of  a  house  in  McCormick.  Some  time  in  the 
fall  of  1885,  but  at  what  particular  time  is  not  stated,  the  plaintiffs,  with  a 
view  to  the  trade  with  Traylor,  applied  to  the  defendant  to  know  whether  he 
had  given  the  note,  and  whether  it  was  all  right,  to  which  defendant  replied 
that  he  had  given  the  note,  that  it  was  all  right,  and  that  he  expected  to  pay 
it  the  first  of  January.  Upon  this  information  the  plaintiffs  traded  for  the 
note.  It  also  appeared  that  when  suit  was  commenced  on  the  $175  note,  the 
animal  was  returned  to  Mrs.  Lyon,  on  account  of  his  uusoundness,  or  rather 
his  unfitness  for  the  purpose  for  which  he  was  wanted,  the  suit  was  with- 
drawn, and  Mrs.  Lyon  resold  the  animal  to  another  party. 

It  may  be  assumed,  for  the  purposes  of  this  appeal,  that  the  following  facts 
were  established:  that  the  real  consideration  of  the  note  sued  on  was  the  pur- 
chase money,  in  part,  of  the  jackass,  and  that  there  was  a  failure  of  consider- 
ation, leaving  as  the  only  seriously  contested  question  the  effect  of  the  state- 
ments made  by  the  defendant  to  the  plaintiffs  when  they,  in  contemplation  of 
the  trade  with  Traylor,  approached  him  upon  the  subject. 

The  circuit  judge  instructed  the  jury  as  to  this  substantially  as  follows: 
That  if  they  believed  the  testimony  as  to  what  passed  between  the  plaintiffs 
and  defendant,  in  regard  to  the  note,  before  it  was  purchased,  then  the  de- 
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fendant  has  thei-eby  estopped  himself  from  pleading  a  failure  of  consideration 
as  against  these  plaintiffs.  To  use  the  language  of  the  circuit  judge,  spealc* 
ing  of  the  defendant:  "If  he  induced  somebody  else  to  pay  valuable  property, 
the  maker  of  the  note  would  be  estopped.  •  •  *  I  charge  you  that,  if  the 
defendant  in  this  case,  after  the  note  became  due,  misled  the  purchaser  of 
that  note,  and  made  no  reservation  at  all  as  to  any  expectations  of  unsound- 
ness, he  cannot  now  set  up  that  defense. " 

The  jury  having  found  for  the  plaintiffs  the  full  amount  of  the  note,  the 
defendant  appeals  upon  the  several  grounds  set  out  in  the  record,  as  follows : 
(1)  Because  his  honor  refused  to  charge  defendant's  request,  viz.:  "That  if 
the  consideration  of  the  note  sued  on  was  part  of  the  purchase  money  of  the 
jackass  sold  to  defendant,  and  the  plaintiffs  received  it  after  due,  and  the  con- 
sideration has  failed,  the  defense  of  failure  of  consideration,  if  proved  to  the 
satisfaction  of  the  jury,  must  prevail,  and  the  verdict  must  be  for  the  de- 
fendant." (2)  Because  his  honor  refused  to  charge  the  request  of  defendant 
'^that  the  mere  statement  that  the  note  was  a  good  note,  and  that  he  ex- 
pected to  pay  it  in  January,  did  not  estop  the  defendant  from  pleading  failure 
of  consideration ;  that,  to  estop  defendant,  the  declarations  used  must  have 
been  intended  to  decieve  the  plaintiffs,  and  that,  if  defendant  spoke  the  truth 
in  reply  to  a  question  asked,  he  is  not  estopped."  (3)  Because  his  honor 
charged,  "as  matter  of  law,  that  under  the  evidence  the  defendant  was 
estopped  from  setting  up  failure  of  consideration. "  (4)  "  Because  estoppel,  if 
relied  upon  by  plaintiffs,  should  have  been  specially  pleaded,  or  notice  of  such 
defense  given  to  defendant,  so  that  he  would  not  be  taken  by  surprise. "  (5) 
Because  the  question  should  have  been  submitted  to  the  jury  whether  there 
was  any  intentional  misrepresentation  by  defendant  to  plaintiffs,  or  any  in- 
ducement held  out  to  them  to  take  the  note,  which  would  act  as  an  estoppel 
to  the  defense  of  failure  of  consideration.  (6)  Because  his  honor  refused  "to 
hear  a  motion  for  a  new  trial  on  the  minutes,  although  the  notice  had  been 
given,  and  surprise  and  after-discovered  evidence  was  one  of  the  grounds 
upon  which  the  new  trial  was  to  be  asked."  (7)  Because  the  judgment  is  in 
all  respects  contrary  to  the  law  and  evidence  of  the  case. 

The  first  two  exceptions  might  be  disposed  of  by  the  remark  that  the 
"case,"  as  prepared  for  argument  here,  fails  to  afford  any  evidence  that  any 
such  requests  as  are  therein  set  forth  were  ever  submitted  to  the  circuit  judge. 
It  is  true  that  it  does  appear  from  the  charge  of  the  circuit  judge,  as  set 
forth  in  the  "case,"  that  some  request  was  submitted  by  the  defendant,  where 
he  says:  "I  cannot  charge  you  as  requested  by  the  defendant;"  but  what 
the  request  was  nowhere  appears,  except  in  the  grounds  of  appeal  or  excep- 
tions; and  that,  as  we  have  frequently  had  occasion  to  say,  is  not  sufficient, 
for  the  reason  that,  while  the  "case,"  as  submitted  by  the  appellant,  is  open 
to  amendment,  as  well  by  the  counsel  for  respondent,  as  by  the  circuit  judge, 
when  it  is  submitted  to  him  for  settlement,  the  exceptions  of  appellant  can- 
not be  so  amended.  Hence,  when  facts  are  incorrectly  stated,  or  requests  to 
charge  are  not  properly  represented  in  the  case,  such  errors  may  be  corrected 
by  amendment,  but  when  they  are  found  only  in  the  exceptions,  they  are  be- 
yond the  reach  of  amendment,  and  therefore  cannot  be  regarded  by  this 
court.  But  as  we  are  always  desirous  to  avoid,  if  possible,  the  necessity  of 
resting  our  conclusions  upon  points  not  involving  the  merits,  we  are  glad  to 
find  that  there  is  enough  in  other  portions  of  the  record  to  enable  us  to  con- 
sider the  questions  which,  as  we  undei*stand,  were  intended  to  be  raised  by 
the  first  and  second  exceptions. 

From  what  is  said  in  the  charge  of  the  circuit  judge,  we  infer  that  the 
request  as  stated  in  the  first  exception  was  submitted  and  refused  by  him,  in 
the  language  above  quoted  from  his  charge;  and,  we  think,  properly  refused. 
The  circuit  judge,  after  instructing?  the  jury  that,  if  the  note  wtis  purchased 
after  maturity,  and  without  notice  of  any  defect  that  there  might  be  in  it. 
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the  note  would  still  be,  even  in  the  hands  of  the  innocent  holder,  subject  to 
any  defense  which  such  defect  might  warrant,  goes  on  to  aild:  "But  if  tlie 
maker  of  the  note  mixes  himself  up  with  it,  then  the  case  will  stand  upon  a 
different  ground,"  and  therefore  he  could  not  charge,  in  this  case,  as  requested 
by  the  defendant,  for  he  could  not  charge  the  latter  part  of  the  request, 
which,  in  effect,  called  upon  him  to  instruct  the  jury  that,  if  the  failure  of 
consideration  was  established,  then  "the  verdict  must  be  for  the  defendant, " 
as  that  would  ignore  the  effect  of  the  estoppel  to  such  defense  set  up  by 
plaintiffs. 

As  to  the  second  exception,  the  "case"  affords  no  evidence  whatever  that 
any  such  request  was  ever  submitted  to  or  refused  by  the  circuit  judge,  and 
therefore,  under  the  rule  above  stated,  we  could  not  consider  it,  unless  we  can 
find  in  some  of  the  other  exceptions  enough  to  raise  the  same  questions  which 
we  infer  the  second  exception  was  designed  to  raise.  It  seems  to  us  that  the 
object  of  this  exception  was  to  present  two  questions:  (1)  Whether  the  state- 
ments made  by  defendant  to  plaintiffs,  when  about  to  trade  for  the  note,  were 
sufficient  to  raise  an  estoppel;  (2)  whether  it  was  necessary  that  such  state- 
ments should  have  been  made  by  the  defendant  with  an  intent  to  deceive  the 
plaintiffs,  in  order  to  make  the  estoppel  effectual.  The  third  exception  may, 
we  think,  be  construed  as  raising  the  first  of  these  questions,  and  the  second 
is  raised  by  the  fifth  exception,  when  read  in  connection  with  the  third.  The 
language  of  the  third  exception  might  leave  it  somewhat  doubtful  whether  its 
object  was  to  impute  error  to  the  circuit  judge  iji  charging  on  the  facts, — tak- 
ing questions  of  fact  from  the  jury,— and  instructing  them,  as  matter  of  law, 
that  the  evidence  submitted  was  sufficient  to  establish  the  estoppel,  or  whether 
the  purpose  was  simply  to  raise  the  legal  questions  whether  the  testimony 
adduced,  if  believed,  would  raise  the  estoppel;  but  inasmuch  as  it  is  perfectly 
manifest  that  the  circuit  judge,  so  far  from  taking  any  question  of  fact  from 
the  jury,  seems  to  have  been  particularly  careful  to  leave  every  such  question 
to  the  jury,  without  any  intimation  as  to  his  own  opinion,  we  presume  that 
the  latter  was  the  real  object  of  the  exception;  and,  if  so,  then  it  is  the  same 
as  that  proposed  by  the  first  branch  of  the  request  as  stated  in  the  second  ex- 
ception, and  the  question  is  properly  before  us  for  consideration.  The  point, 
then,  for  us  to  determine,  is  whether  the  representation  made  by  the  defend- 
ant to  the  plaintiffs,  before  they  traded  for  the  note,  in  regard  to  its  character, 
was,  if  proved,  sufficient  to  estop  him  from  afterwards  denying  the  truth  of 
the  statement  then  made.  In  considering  this  question  it  would  be  well  to 
bear  in  mind  the  nature  of  the  property  in  regard  to  which  the  statement  was 
made.  It  whs  a  note,  negotiable  in  form,  though  it  had  lost  its  negotiability, — 
being  past  due  at  the  time.  When  a  person  executes  a  nescotiable  note  in  favor 
of  another,  he  thereby,  in  the  eye  of  the  law,  invites  the  world  at  large  to 
trade  for  it  without  inquiring  into  its  origin  or  consideration,  and  no  repre- 
sentation by  him  is  necessary  to  fix  his  liability  absolutely,  no  matter  how  de- 
fective the  consideration  may  be.  But  when  such  a  paper  becomes  past  due, 
and'  thereby  loses  its  negotiability,  in  the  full  sense  of  that  term,  and  one 
wishes  to  trade  for  it,  he  is  warned,  by  the  fact  that  it  is  past  due,  that  further 
inquiry  is  necessary,  in  order  to  fix  the  liability  of  the  maker;  and  if  he  takes 
a  transfer  without  such  inquiry,  he  must  bear  the  consequences,  if  the  maker, 
when  called  upon  for  payment,  is  able  to  show  that  the  consideration  has  failed, 
or  that  there  is  any  other  valid  defense  to  the  note.  But  if,  before  taking  the 
transfer,  he  makes  inquiry  of  the  maker,  and  learns  from  him  that  "it  is  all 
right,"  and  is  thereby  induced  to  make  the  trade,  it  would  seem  that,  upon  the 
same  principle,  he  ought  to  be  protected.  If  the  purchaser  of  a  note  strictly 
negotiable  is  protected  because  the  maker  has,  by  putting  such  paper  in  cir- 
culation,  impliedly  represented  to  any  one  wtio  may  purchase  it  that  it  is  all 
right,  it  does  seem  that  one  who  has  purchased  upon  a  similar  representation, 
expressly  made  to  him  by  the  maker,  should  be  entitled  to  the  same  protection. 
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Any  other  view  would  operate  a  fraud  on  the  purchaser,  whether  so  intended 
or  not. 

It  is  urged,  however,  that  a  representation  to  raise  an  estoppel  must  be  a 
statement  of  existing  or  past  facts,  and  not  of  something  in  tlie  future, — not 
a  mere  statement  of  opinion  or  intention;  and  it  is  argued  that  the  statement 
relied  on  here  was  of  the  latter  character.  We  do  not  so  understand  it.  The 
defendant  must  necessarily  have  known,  when  the  plaintiffs  inquired  of  him, 
with  a  view  to  purchase  of  the  note,  whether  it  was  all  right,  that  their  ob- 
ject was  to  ascertain  wliether  he  had  any  defense  or  offset  to  it,  and  his  reply 
can  only  be  construed  to  be  an  assurance  that  he  had  none.  The  additional 
remark, — "I  expect  to  pay  it  in  January," — relied  on  to  show  that  the  repre- 
sentation made  was  nothing  more  than  a  declaration  to  do  something  in  the 
future,  cannot  be  so  construed,  in  the  connection  in  which  it  was  used.  If 
this  remark  stood  alone,  then,  possibly,  it  might  be  so  construed,  though  even 
then,  when  made  in  response  to  the  Inquiry  whether  the  note  was  all  right, 
it  would  be  more  properly  construed  as  an  assurance  of  the  highest  kind  that 
the  note  was  all  right,  and  because  it  was  all  right  he  expected  to  pay  it. 
But  when  considered  in  the  connection  in  which  it  was  used,  wethink  it  clear 
that  the  purpose  of  the  additional  declaration  of  an  expectation  to  pay  in  Jan- 
uary was  simply  to  intensify  his  previous  statement  that  the  note  was  all 
right.  We  cannot  doubt  tliat  the  defendant  intended,  at  the  time,  by  his  re- 
ply to  the  inquiries  made  of  him,  to  assure  the  plaintiffs  that,  so  far  as  he 
was  concerned,  they  would  be  entirely  safe  in  trading  for  the  note.  Again  it 
is  urged  that  the  representation  to  raise  an  estoppel  must  be  made  with 
knowledge  of  the  facts,  and  that  here  the  defendant  did  not,  at  the  time  the 
representation  was  made,  know  the  facts  upon  which  he  bases  his  defense 
of  failure  of  consideration,  inasmuch  as  he  had  not  then  had  the  animal  in  his 
possession  long  enough  to  ascertain  whether  he  would  come  up  to  the  war- 
ranty. But  he  did  know  that  the  note  was  given  for  the  purchase  money,  in 
part,  of  the  jackass;  he  knew  the  nature  of  the  warranty  upon  which  he  had 
made  the  purchase;  he  knew  the  time  that  it  would  require  to  enable  him  to 
ascertain  fully  whether  the  animal  would  come  up  to  the  warranty;  and  he 
must  have  known  that  the  object  of  the  plaintiffs'  inquiry  was  to  learn 
whether  there  was  any  defect  In  the  note  before  they  traded  for  it.  Knowing 
all  these  facts,  if  his  intention  had  then  been  to  make  his  liability  depend  upon 
the  results  of  the  season's  operations,  he  could  not  have  correctly  answered 
as  he  did.  He  conld  not  have  answered:  '*Yes,  the  note  is  all  right,"  if  the 
question  as  to  whether  it  was  all  right  was  to  depend  upon  a  future  contin- 
gency. The  only  proper  answer  he  could  have  given,  under  the  supposition 
made,  would  have  been:  "I  cannot  now  say  whether  it  is  all  right  or  not,  as 
that  will  depend  upon  the  result  of  the  season's  operations. "  Instead  of  this, 
he  makes  an  explicit  declaration,  without  any  qualification  whatever,  that  the 
note  was  all  right,  and  emphasizes  it  by  an  expression  of  his  purpose  to  pay 
the  note  on  the  first  of  January — ^but  a  very  short  time  after  the  statement 
was  made,  and  probably  before  he  could  have  fully  ascertained  whether  the 
jackass  would  come  up  to  the  warranty.  It  seems  to  us  clear  that  the  repre- 
sentation relied  on  for  the  purpose  of  raising  the  estoppel  was  amply  sufli- 
cient:  and  if,  as  we  must  assume  from  the  verdict  of  the  jury,  the  plaintiffs 
were  thereby  induced  to  trade  for  the  note,  the  defendant  is  estopped  froui 
setting  up  the  defense  of  failure  of  consideration  as  against  these  plaintiffs. 
Having  assured  them,  when  they  were  about  to  trade  for  the  note,  that  it 
was  all  right,  the  defendant  cannot  now,  when  called  upon  to  pay,  be  heard 
to  say  that  the  note  is  not  all  right. 

Our  next  inquiry  is  whether  the  circuit  judge  was  in  error  in  failing  to 
submit  to  the  jury  the  question  whether  there  was  any  intentional  misrepre- 
sentation by  defendant  to  the  plaintiffs,  any  intent  on  his  part  to  deceive  the 
phiintiffs.    Inasmuch  as  the  **case"  does  not  show  any  request  so  to  charge, 
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its  omission  cannot  be  imputed  as  error.  Indeed,  we  are  unable  to  discover 
anything  in  the  testimony  which  would  render  such  an  inquiry  pertinent,  for 
we  see  nothing  that  even  tends  to  show  that  the  defendant  had  any  intent  to 
deceive  the  plaintiffs.  This  being  so,  the  question  whether  it  was  necessary 
that  there  should  be  an  intent  to  deceive,  may  possibly  be  raised  under  the  general 
terms  of  the  third  exception.  We  will  proceed,  therefore,  to  inquire  whether, 
in  the  absence  of  any  intent  to  deceive,  the  circuit  judge  was  in  error  in  in- 
structing the  jury  that  the  evidence,  if  believed,  was  sufficient  to  raise  the  es- 
toppel. It  must  be  admitted  that  upon  this  question  there  is  a  conflict  of 
authority,  as  may  be  seen  by  reference  to  the  cases  cited  in  the  ingenious  argu- 
ment of  the  counsel  for  appellant.  This  question  has  been  so  fully  and  satis- 
factorily discussed  in  the  case  of  Horn  v.  CoU,  51  N.  H.  287,  12  Amer.  Bep. 
Ill,  that  we  shall  content  ourselves  with  a  simple  reference  to  it,  not  so  much 
for  the  point  there  actually  decided,  as  for  the  elaborate  review  of  the  author- 
ities, where,  we  think,  it  is  shown  that  the  weight  of  the  more  recent  authority, 
both  in  England  and  this  country,  is  in  favor  of  the  proposition  that  the  in- 
tent to  deceive  is  not  an  essential  element  in  raising  an  estoppel.  That  case, 
it  is  true,  is  questioned  in  the  subsequent  case  of  Kinney  v.  Whiton,  44Ck)nn. 
262,  26  Amer.  Hep.  462,  but  only  in  so  far  as  it  holds  "that  a  person  who  gets 
at  second-hand  a  declaration  not  intended  for  the  public,  and  not  intended  for 
him,  may  act  upon  it  as  safely  as  the  person  to  whom  it  was  addressed,  and 
for  whom  alone  it  was  intended."  And  this  qualification  of  the  preceding 
case  is  placed  upon  the  ground  that,  "where  the  declaration  was  intended 
only  for  the  person  to  whom  it  was  addressed,  the  party  making  it  has  as- 
sumed no  obligation  to  any  other  person.  A  by-stander  who  casually  over- 
hears a  conversation  has  no  right  to  appropriate  to  himself,  without  further 
inquiry,  what  was  intended  for  another."  Here  the  representation  was  made 
to  the  plaintiffs  directly,  unquestionably  with  the  expectation  that  they  would 
act  upon  it,  as  they  did  do,  and  to  permit  the  defendant  now  to  repudiate  such 
representation,  would  operate  a  fraud  on  the  plaintiffs,  whether  so  intended 
or  not. 

We  are  unable  to  discover  anything  in  the  *'case"  which  would  serve  as  a 
basis  for  the  sixth  exception;  nothing  to  show  that  any  motion  for  a  new 
trial,  upon  any  ground,  was  ever  submitted  to  the  circuit  judge. 

The  fourth  exception  cannot  be  sustained.  In  Big.  Estop.  532,  it  is  said: 
"As  it  is  not  necessary,  clearly,  to  plead  an  estoppel  in  pais,  in  the  absence 
of  a  statute,  there  is  little  to  be  said  on  the  subject."  We  have  no  statute 
requiring  it  to  be  pleaded.  Indeed,  under  the  system  of  code  pleading,  we  do 
not  well  see  how  the  estoppel  could  be  pleaded  in  a  case  like  this.  The  plain- 
tiff could  not  by  reply  do  so,  as  that  pleading  is  only  permissible  where  a 
counter-claim  is  set  up  by  the  answer,  or  where  the  court,  in  its  discretion, 
may,  on  the  defendant's  motion,  require  a  reply,  which  was  not  the  case  here. 

The  seventh  exception,  as  has  been  often  held,  is  too  general  to  require  any 
further  notice. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

MoGowAK,  J.,  concurs. 

Simpson,  C.  J.  I  concur  on  the  ground  stated  in  the  opinion,  to^wit,  "es- 
toppel." But  even  supposing  this  was  error,  then,  1  think,  the  result  could 
be  sustained  on  the  ground  that  the  note  to  Traylor,  assignor,  was  not  based 
on  the  purchase  of  the  jackass  as  a  consideration,  but  upon  the  giving  up  by 
him  of  a  claim  on  Mrs.  Lyon,  which  was  a  sufficient  consideration,  and  which 
has  not  failed. 
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BOULAND  V.  CARPIN. 

{Supreme  Court  of  South  (hrofina,    July  19,  1887.) 

Rbtkbcncb— PAsnrsBSHip  Aooountikg — Discretion  op  Court. 

Where  the  pleadings  in  a  case  show  that  an  accounting  of  partnership  affairs  ex- 
tending over  a  series  of  years  will  be  required,  and  there  is  nothing  to  indicate  that 
the  investigation  will  involve  the  decision  of  difficult  questions  of  law,  it  is  discre- 
tionary with  the  court,  under  section  293  of  the  Code  of  South  Carolinai  to  direct  a 
reference  of  the  case  to  a  master. 

Appeal  from  drouit  court,  Greenville  county. 

MoIVER,  J.  The  phuntiff  alleges  the  formation  of  a  pai*tnership  between 
himself  and  the  defendant,  on  the  fifth  of  January,  1881,  for  the  purpose  of  es- 
tablishing a  vineyard,  the  cultivation  of  the  same,  and  the  disposal  of  the  pro- 
ceeds thereof;  that  the  place  selected  for  the  establishment  of  the  vineyard 
was  a  certain  tract  of  land  in  Greenville  county,  the  title  to  which  was  in  the 
name  of  the  defendant,  certain  portions  of  which  were  to  be  provided  with 
permanent  plants,  each  year,  for  the  series  of  years  mentioned,  with  the  op- 
tion of  extending  the  planting  over  the  entire  tract;  that  in  accordance  with 
the  terms  of  the  agreement  of  partnership  the  plaintiff  advanced  large  sums 
of  money  as  loans  to  the  partnership;  that  the  defendant  was  to  have  the 
charge  and  management  of  the  plantation,  and  the  affairs  of  the  partnership, 
until  some  other  arrangements  should  be  made,  he  being  bound  to  render  de* 
tailed  statements  of  the  affairs  of  the  partnership,  twice  in  each  year,  during 
certain  specified  months,  and  to  open  and  keep  such  books  as  might  be  necessary 
for  keeping  the  accounts  of  the  partnership;  that  it  was  further  agreed  that, 
at  some  convenient  time  thereafter,  rules  should  be  established  for  the  purpose 
of  determining  the  share  of  each  partner  in  the  proceeds  arising  from  the 
partnership  operations,  and  at  the  same  time  the  basis  upon  which  the  loans  of 
the  plaintiff,  with  interest  at  five  per  cent.,  as  agreed  upon,  were  to  be  repaid, 
not,  however,  before  the  fifth  of  January,  1886;  that  all  matters  not  specially 
provided  for  in  the  agreement  should  be  regulated  by  the  law  relating  to  part- 
nerships; that  in  pursuance  of  said  agreement  the  defendant  took  charge  of  the 
said  business,  and,  with  the  money  furnished  by  plaintiff,  planted  a  large  part 
of  the  vineyard,  and  made  valuable  improvements  thereon;  that  the  defendant 
neglects  and  refuses  to  make  the  semi-annual  statements  provided  for,  has 
never  paid  any  of  the  loans  made  by  plaintiff,  and  will  not  enter  into  any  agree- 
ment as  a  basis  for  the  repayment  of  the  same,  will  not  come  to  any  agreement 
as  to  the  shares  of  the  partners,  and  refuses  to  give  the  plaintiff  any  infor- 
mation in  relation  to  the  partnership  affairs,  denying  that  plaintiff  has  any  in- 
terest in  the  business,  although  the  plaintiff  has  furnished  all  the  capital;  that 
all  the  products  of  the  vineyard  have  gone  into  the  possession  of  the  defend- 
ant, who  is  converting  the  same  to  his  own  use;  and,  finally,  that  the  defend- 
ant has  so  conducted  himself  towards  the  plaintiff,  as  to  forbid  his  going  on 
the  partnership  premises.  The  plaintiff  therefore,  demands  judgment---(I) 
for  the  appointment  oC  a  receiver.  (2)  For  an  account  of  the  partnerahip 
affairs;  that  the  partnership  property  be  sold,  the  loans  made  by  plaintiff  re- 
paid, with  interest,  and  the  remainder  of  the  proceeds  be  divided  between  the 
parties  according  to  their  respective  rights. 

The  defendant  answers,  and  admits  the  formation  of  the  copartnership,  but 
denies  that  the  terms  of  such  partnership  are  correctly  stated  in  the  com- 
plaint, and  denies  every  allegation  of  the  complaint,  except  as  above  ad- 
mitted. He  also  pleads  a  counter-claim,  alleging  that,  by  reason  of  the  failure 
of  the  plaintiff  to  comply  with  his  part  of  the  terms  of  the  agreement,  the  de- 
fendant has  sustained  damages  to  a  large  amount,  for  which  he  demands 
Judgment. 

At  the  call  of  the  case  the  following  order  was  granted:  "On  hearing  the 
pleadings  in  this  case,  on  motion  of  Wells,  Orr  &  Morgan,  (who  were  the  atLor- 
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neys  for  the  plaintiff,)  it  is  ordered  that  it  be  referred  to  the  master,  S.  J. 
Douthit,  Esq.,  to  take  the  testimony  in  this  case,  and  report  the  same  to  this 
court;  that  he  state  the  accounts  of  the  partnership,  and  his  findings  of  fact 
and  conclusions  of  law,  with  leave  to  report  any  special  matter.  It  is  pro- 
vided, however,  that  the  said  statement  of  the  accounts  shall  not  be  prejudi- 
cial to  either  party's  right  to  question  the  legality  of  accounting,  or  liability 
of  defendant  to  account.  The  master  is  to  pass  upon  all  Issues  in  the  case, 
and  report  the  same  to  the  court,  with  the  testimony,  and  either  party  is  at 
liberty  to  have  his  findings  and  conclusions  reviewed  on  exceptions. "  To 
this  order  defendant  excepted,  and  now  appeals  therefrom  upon  the  follow- 
ing ground:  ''That  his  honor  erred  in  referring  all  the  issues  in  the  cause, 
both  of  law  and  fact,  to  the  master,  against  the  positive  objection  of  def end- 
Ant's  attorneys." 

Section  293  of  the  Code  provides  that:  ''Where  the  parties  do  not  consent, 
the  court  may,  upon  the  application  of  either,  or  of  its  own  motion,  except 
where  the  investigation  will  require  the  decision  of  difficult  questious  of  law, 
direct  a  reference  in  the  following  cases:  (1)  Where  the  trial  of  an  issue  of 
fact  shall  require  the  examination  of  a  long  account  on  either  side;  in  which 
case  the  referee  may  be  directed  to  hear  and  decide  the  whole  issue,  or  to  re- 
port upon  any  specific  question  of  fact  involved  therein;  or,  (2)  where  the 
taking  of  an  account  shall  be  necessary  for  the  information  of  the  court  before 
judgment,  or  for  carrying  a  judgment  or  order  into  effect.  •  •  •  (4)  The 
reference  shall  be  made,  in  all  counties  in  which  the  office  of  master  has  been 
established,  to  a  master."  While,  of  course,  this  provision  of  the  Code  must 
be  read  in  subordination  to  the  provisions  of  the  constitution  securing  the 
right  of  trial  by  juiy  in  certain  cases,  as  where,  for  example,  one  of  the  issues 
is  as  to  title  to  land,  as  in  De  Walt  v.  Kinard,  19  S.  0.  2B6,  yet  where  no  such 
issue  is  presented,  and  where  the  case  is  one  of  equitable  cognizance,  the  above 
provision  of  the  Code  clearly  applies,  unaffected  by  the  constitutional  provis- 
ion above  referred  to.  Here  it  seems  to  us  clear  that  the  case,  as  made  bv 
the  pleadings,  was  one  purely  of  equitable  cognizance;  for,  in  effect,  it  was 
an  action  tor  account  and  settlement  of  the  affairs  of  an  admitted  partner- 
ship, which  was  always  regarded  as  an  appropriate  subject  for  equitable  cog- 
nizance. We  are  unable  to  discover  from  the  pleadings,  upon  which  alone 
the  order  appealed  from  seems  to  have  been  granted,  a  single  feature  of  a  law 
case,  except,  possibly,  the  claim  for  damages  set  up  by  way  of  counter-claim ; 
and  even  as  to  that  the  jurisdiction  of  the  court  of  equity  would  not  be  ousted. 
For  while  it  is  true  that  a  claim  for  damages  pure  and  simple  is  not  a  matter 
for  equitable  jurisdiction,  yet  when  such  a  claim  arises,  as  incidenlal  to  other 
relief  sought,  of  which  a  court  of  equity  does  have  jurisdiction,  then  that 
court  may  proceed  to  award  damages  either  by  reference  to  the  master  or  by 
ordering  an  issue  of  qimntum  damniflcatuSf  to  be  tried  by  a  jury.  Bird  v. 
Railroad  Co.,  8  Kich.  Eq.  46;  Lamar  v.  Railroad  Co,,  10  S.  C.  476;  and 
Bath  Paper  Co,  v.  Langley,  23  S.  C.  145.  It  will  be  observed  that  the  pro- 
vision of  the  Code  is  permissive  merely,  not  mandatory,  and  therefore  neither 
party  has  the  legal  right  to  demand  a  reference  of  all  the  issues  to  the  master, 
but  it  is  a  matter  addressed  somewhat  to  the  discretion  of  the  court.  The 
judge  to  whom  the  motion  is  submitted  must  determine  whether  the  case  is 
such  as  to  warrant  such  a  reference;  and  this  he  may  determine,  either  from 
an  inspection  of  the  pleadings,  or  from  affidavits  submitted  as  to  the  nature 
of  the  case,  and  the  necessity  for  a  long  account,  and  whether  "the  investi- 
gation will  require  the  decision  of  difficult  questions  of  law."  Here  we  agree 
with  the  circuit  judge  that  the  pleadings  were,  of  themselves,  sufficient  to 
show  that  an  accounting  of  partnership  affairs,  extending  over  a  series  of 
years,  would  be  required,  and  there  was  nothing  to  indicate  that  the  investi- 
gation would  require  the  decision  of  any  difficult  question  of  law. 

One  of  the  points  suggested  in  the  brief  submitted  by  the  counsel  for  ap- 
pellant is  that,  even  if  the  case  were  one  proper  for  a  reference,  the  wplain tiff 
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failed  tu  make  a  sufficient  showing  to  entitle  him  to  the  order.  Exactly  what 
this  means  we  do  not  understand.  What  essential  requirement  has  been 
omitted  was  not  suggested  or  pointed  out,  and  we  have  not  been  able  to  dis- 
cover any.  As  we  have  said,  the  pleatlings  alone  were  quite  sufficient  to 
show  that  it  was  a  proper  case  for  reference;  and  all  that  was  necessary  was 
that  the  judge,  to  whom  the  motion  was  submitted,  should  be  satisfied  that  it 
was  a  proper  case  for  reference;  and,  if  the  pleadings  were  sufficient,  as  we 
think  they  were,  to  show  that  fact,  there  surely  could  be  no  necessity  that  the 
Siime  fact  should  be  made  to  appear  by  affidavit. 

Counsel  for  respondent,  in  his  brief,  presents  the  point,  supporting  it  by 
the  authorities,  that  the  order  of  reference  was  not  appealable.  While  there 
seems  to  be  great  force  in  this  position,  inasmuch  as  tlie  order  appealed  from 
is  somewhat  discretionary,  and  certainly  not  final,  and  possibly  does  not  in- 
volve the  merits,  yet,  as  there  was  no  motion  to  dismiss  the  appeal  upon  tliis 
ground,  and  no  notice  given  by  respondent  that  he  would  seek  to  sustiiin  the 
order  appealed  from  on  this  ground,  and  as  the  question  was  not  argued  by 
counsel  for  appellant,  possibly  for  the  reason  that  he  had  no  notice  that  any 
such  question  would  be  raised,  we  do  not  now  propose  to  consider  it,  or  make 
any  ruling  upon  the  subject.  We  will,  however,  merely  suggest  that  this. 
case  differs  materially  from  the  case  of  Ex  parte  Maurice,  24  S.  C.  173,  for 
there  it  appeared  from  the  record  that  the  order  of  reference  appealed  from 
luul  been  granted  before  the  necessary  parties  were  before  the  court,  and  be- 
fore the  issues  were  properly  joined. 

The  judgment  of  this  court  is  that  the  order  appealed  from  be  affirmed. 

Simpson,  C.  J.,  and  McQowan,  J.,  concur. 


Talbott  and  others  t>.  Sandifer. 

iStwreme  Court  of  SotUh  Oaroiina.    July  20,  1887.) 

EQumr— lasuEs  for  Jury— Vbkdict  hot  GoNCLtTBiYs. 

The  verdict  of  a  jury  on  iasues  submitted  to  it  in  an  equitable  action  is  not  con- 
clusive on  the  court,  and  it  may  render  its  own  decision  upon  the  issues,  accepting 
or  rejecting  the  verdict. 

Appeal  from  circuit  court;  Withersfoon,  Judge. 

Skinner  d  Williams,  for  appelhint.    Jos,  E,  Davis,  for  respondents. 

McIVER,  J.  This  was  an  action  to  foreclose  a  mortgage  on  personal  prop* 
erty.  It  appears  from  the  testimony  that,  in  pursuance  of  a  written  agree- 
ment bearing  date  July  3,  1883,  the  plaintiffs  sold  and  delivered  to  the  de* 
fendant  a  st«am-engine  and  appliances  for  the  sum  of  $750,  two  hundred  of 
which  was  paid  in  cash,  and  the  balance  secured  by  three  notes,  each  bearing 
date  the  first  of  August,  1883,  which  notes  were  secured,  as  was  alleged,  by 
a  mortgage  on  the  machinery,  by  virtue  of  a  certain  provision  in  the  agree- 
ment, whereby  the  plaintiffs  were  to  retain  title  to  the  machinery  until  all 
the  notes  were  fully  paid.  The  defense  interposed  was  a  breach  of  the  war- 
ranty contained  in  the  agreement,  accompanied  with  an  offer  to  rescind  the 
contract.  The  case  was  heard  before  Judge  Withekspoon,  who,  in  his  de- 
cree, says:  "Eegarding  plaintiffs'  complaint  as  seeking  equitable  relief,  the 
following  issues  were  framed  and  submitted  to  a  jury,  to  enlighten  the  con- 
science of  the  court:  '(1)  Did  plaintiffs  comply  with  their  undertaking  with 
defendant,  as  evidenced  by  written  agreement  between  plaintiffs  and  defend- 
ant, dated  July  3,  1883?  The  jury  by  their  verdict  responded:  "No."  (2) 
If  plaintiffs  failed  to  comply  with  said  written  undertaking,  what  damage 
lia.s  defendant  sustained  by  reason  of  plaintiffs'  failure  to  comply  with  said 
undertaking?  The  jury  by  their  verdict  responded:  "  One  hundred  dollars. "  '  " 
The  circuit  judge  then  proceeds  to  discuss  the  case  as  made  by  the  pleadings. 


Digiti 


zed  by  Google 


222  BOUTHEASTERN   REPORTER.  [S,  C, 

and  evidence,  and  reaches  the  conclusion  that,  though  there  was  a  breach  of 
the  warranty  to  a  small  extent,  yet  under  the  case  as  so  made  the  defendant 
was  not  entitled  to  rescind  the  contract,  but  was  entitled  to  a  reduction  of 
the  purchase  money  to  the  extent  of  the  defect  shown  in  the  machinery;  and, 
adopting  the  estimate  of  the  jury  as  to  the  extent  of  the  damage  sustained  by 
the  defendant  by  reason  of  the  defect  in  the  machinery,  rendered  judgment 
for  the  amount  of  the  notes,  less  the  damages, — ^8100, — and  decreed  that  the 
machinery  be  sold  and  the  proceeds  applied  to  said  judgment.  From  this  de- 
cree the  defendant  appeals,  "making  the  single  exception  that  his  honoris  de- 
cree in  favor  of  the  plaintiffs  was  error,  and  he  should  have  been  allowed  to 
enter  judgment  in  accordance  with  the  verdict." 

It  will  thus  be  seen  that  the  sole  question  presented  by  this  appeal  is  whether 
the  defendant  should  have  been  allowed  to  enter  judgment  in  accordance 
with  the  verdict,  as  that  is  the  only  error  indicated  in  the  exception.  To 
that  alone  we  will  direct  our  attention,  and  we  are  not  to  be  regarded  as  ex- 
pressing or  intimating  any  opinion  upon  any  other  question  that  may  have 
been  raised  in  the  case.  To  say  nothing  of  the  fact  that  it  would  be  some- 
what difficult  to  understand  what  judgment  cx)uld  have  been  entered  on  the 
verdict,  we  think  it  quite  clear  that  the  circuit  judge  not  only  had  the  right, 
but  that  it  was  his  duty,  after  having  heard  the  verdict  of  the  jury  upon  the 
Issues  submitted  to  them,  "to  enlighten  the  conscience  of  the  court,"  to  go 
on  and  render  his  own  decision  as  to  such  issues,  and  in  doing  so  he  might 
accept  or  reject  the  conclusions  reached  by  the  jury.  This  has  been  so  re* 
peatedly  decided  that  we  do  not  deem  it  necessary  to  do  more  than  refer  to 
some  of  the  cases.  Flinn  v.  Brown,  6  S.  C.  209;  Gadsden  v.  Whaley,  9  S.  C. 
147;  Charlotte^  C.  dk  A.  R,  Co.  v.  EarUt  12  S.  0. 53;  and  many  other  cases  to 
the  same  effect. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  G.  J.,  and  McGowan,  J.,  concur. 


Lawrence  o.  Iseab. 

{Bupreme  Court  of  SoiOh  QxroUna,    July  20, 1887.) 

New  Trial— Power  of  Trial  Justice— After  Trakscript  ik  Circuit  Coubt. 

Under  Code  8.  C.  {  87,  and  {  88,  subd.  13,  providing  that  a  judgment  of  a  trial 
jostice,  when  docketed  in  the  office  of  the  clerk  of  the  circnit  court,  shall  become 
a  judgment  of  that  court,  and  be  enforced  accordingly ;  and  section  88,  subds.  17 
and  18,  investing  the  trial  Justice  with  the  power  to  grant  a  new  trial  on  motion 
made  within  five  days  after  rendering  fudgment:  held,  that,  alter  the  judgment  has 
been  docketed  in  the  clerk's  office  of  the  circuit  court,  the  trial  justice  has  no  ju- 
risdiction to  grant  a  motion  for  a  new  trial,  even  if  the  motion  is  heard  within  ave 
days  from  rendering  judgment.    MoGowait,  J.,  dissenting. 

Appeal  from  circuit  court,  Beaufort  county;  Withebspoon*  Judge. 
F.  D.  /.  Lawrence^  for  appellant.    Elliott  <&  Hotoe,  for  respondent. 

McIvEB,  J.  This  action  was  originally  brought  before  a  trial  justice,  and 
the  defendant  failing  to  appear,  the  plaintiff  proved  his  claim,  as  required  by 
subdivision  8  of  section  88,  of  the  Code,  and  on  the  twenty-sixth  of  April, 
1886,  recovered  judgment  for  the  amount  so  proved,  and  on  tlie  twenty-sev- 
enth of  April,  1886,  having  obtained  a  transcript  thereof,  filed  and  docketed 
the  same  in  the  office  of  the  clerk  of  the  court  of  common  pleas.  Afterwards, 
to- wit,  on  the  first  of  May,  1886,  the  trial  justice,  upon  defendant's  motion, 
granted  a  new  trial,  whereupon  the  plaintiff  appealed  therefrom  to  the  circuit 
court,  upon  the  ground,  substantially,  that,  after  the  transcript  of  the  judg- 
ment had  been  filed  and  entered  in  the  office  of  the  clerk  of  the  court  of  com- 
mon pleas,  the  trial  justice  no  longer  had  jurisdiction  to  hear  or  determine  a 
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motion  for  a  new  trial.  The  circuit  judge,  holding  otherwise,  dismissed  the 
appeal  from  the  order  of  the  trial  justice  granting  a  new  trial,  and  this  is  now 
an  appeal  from  the  order  of  the  circuit  judge  dismissing  the  appeal  from  the 
trial  justice,  in  which  the  real  question  involved  is  whether  the  trial  justice 
had  jurisdiction  to  grant  a  motion  for  a  new  trial  made  after  the  transcript 
of  judgment  had  been  filed  and  entered  in  the  court  of  common  pleas. 

Section  87  of  the  Code  provides  that  ''a  trial  justice,  on  the  demand  of  a 
party  in  whose  favor  he  shall  have  rendered  a  judgment,  shall  give  a  tran- 
script thereof,  which  may  be  filed  and  docketed  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  county  where  the  judgment  was  rendered.  The  time 
of  the  receipt  of  the  transcript  by  the  clerk  shall  be  noted  thereon  and 
entered  in  the  docket;  and  from  that  time  the  judgment  shall  be  a  judg- 
ment of  the  circuit  court."  And  subdivision  18  of  section  88,  provides 
that  upon  the  judgment  so  docketed  with  the  clerk  of  the  circuit  court, 
"the  execution  shall  be  issued  by  him  to  the  sheriff  of  the  county,  and  have 
the  same  effect,  and  be  executed  in  the  same  manner,  as  other  executions  and 
judgments  of  the  circuit  court."  Under  these  statutory  provisions  it  is  quite 
certain  that,  when  the  transcript  of  the  judgment  in  this  case  was  docketed 
with  the  clerk  of  the  circuit  court,  on  the  twenty-neventh  of  April,  1886,  it 
became,  '*fromthat  time  *  *  *  a  judgment  of  the  circuit  court,"  and 
that  the  execution  Issued  thereon  by  the  said  clerk  to  the  sheriff  must  ''have 
the  same  effect,  and  be  executed  in  the  same  manner,  as  other  executions  and 
judgments  of  the  circuit  court."  This  being  so,  the  practical  inquiry  is 
whether  a  trial  justice  has  any  jurisdiction,  by  an  order  for  a  new  trial,  or 
otherwise,  to  set  aside,  or  even  suspend,  such  a  judgment.  To  say  the  least 
of  it,  the  exercise  of  such  a  power  by  an  inferior  tribunal  over  a  judgment  of 
a  superior  tribunal  would  be  not  only  anomalous,  but  extraordinary.  But 
when  we  find  that  it  has  been  judicially  declared  in  Doty  v.  DuvalU  19  S.  C. 
143,  that  the  powers  of  a  trial  justice  are  purely  statutory,  and  when  there  is 
no  statute  conferring  such  an  extraordinary  power  on  a  trial  justice,  it  would 
seem  that  there  is  not  the  least  vestige  of  authority  for  a  trial  justice  to  exer- 
cise such  a  power.  ^ 

But  it  is  contended  that,  inasmuch  as  a  trial  justice  is,  by  subdivisions 
17  and  18  of  section  88  of  the  C!ode,  invested  with  the  power  to  grant  a  new 
trial,  provided  the  motion  for  that  purpose  ''shall  be  heard  within  five  days 
from  the  rendering  of  the  judgment,"  this  section  must  be  read  in  connection 
with  the  preceding  section,  in  such  a  manner  as  to  give  full  effect  to  both. 
So  that,  where,  as  in  this  case,  the  motion  for  a  new  trial  is  heard  by  the  trial 
justice  within  the  five  days,  the  filing  of  the  transcript  of  the  judgment  in  the 
circuit  court,  before  the  expiration  of  the  five  days,  must  be  regarded  as  pre- 
mature, and  therefore  as  not  ousting  the  jurisdiction  of  the  trial  justice  to 
hear  and  determine  the  motion  for  a  new  trial.  Such  a  view  manifestly  in- 
volves the  necessity  of  interpolating  a  provision  into  section  87  whereby  the 
right  to  file  a  transcript  of  judgment  would  be  postponed  until  the  expiration 
of  the  five  days  within  which  the  losing  party  is  permitted  to  move  for  a  new 
trial.  It  would  be  necessary,  to  carry  out  this  view,  that  words  something 
like  the  following  should  be  added  to  section  87:  "At  any  time  after  the  time 
allowed  for  a  motion  for  a  new  trial,  or  for  giving  notice  of  appeal,"  a  trial 
justice,  on  the  demand  of  the  party,  etc.  But  the  legislature  has  not  seen  fit 
to  insert  any  such  words  in  the  section,  and  we  do  not  see  by  what  authority 
we  could  venture  to  do  so.  We  have  no  power  to  alter  or  amend  a  statute. 
It  may  be  that,  when  the  law  was  so  amended  as  to  confer  upon  a  trial  justice 
the  power  to  grant  a  new  trial,  it  would  have  been  better,  in  order  to  give 
full  efficacy  to  such  power,  that  section  87  should  have  been  so  altered  and 
amended  as  to  postpone  the  right  to  demand  a  transcript  of  judgment  for  file 
in  the  circuit  court  until  after  the  expiration  of  the  time  allowed  to  make  the 
motion  for  a  new  trial.    But  this  has  not  been  done;  whether  through  over- 
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sight,  or  by  design,  is  wholly  immaterial.  This  court  has  no  power  to  supply 
any  defects,  either  real  or  supposed,  in  an  act  of  the  legislature. 

JJut  suppose  we  could  hold  that  the  trial  justice  had  jurisdiction  to  grant 
the  new  trial  in  this  case,  we  do  not  see  of  what  avail  it  would  be  to  the  de- 
fendant, as  long  as  there  is  a  judgment,  which,  under  the  express  terms  of 
the  statute,  had  become  the  judgment  of  the  circuit  court,  before  the  motion 
for  a  new  trial  was  made,  which  could  be  enforced  by  an  execution  issued  by 
the  clerk  of  that  court,  and  placed  in  the  hands  of  the  sheriff;  for,  surely,  no 
order  of  a  trial  justice  could  in  any  way  affect  a  judgment  of -the  circuit  court, 
or  suspend  the  enforcement  of  it  by  execution  in  the  hands  of  the  sheriff  of 
the  county.  It  seems  to  us,  however,  that  the  defendant  mistook  his  remedy, 
and  has  applied  to  the  wrong  tribunal  for  relief;  that,  instead  of  applying  to 
a  court  which  could  give  him  relief,  providing  he  is  entitled  to  it,  he  has  ap- 
plied to  a  court  whicjfi  no  longer  had  the  power  to  relieve  him.  It  does  not 
appear  very  distinctly  in  the  record  what  was  the  ground  upon  which  his  mo- 
tion for  a  new  trial,  addressed  to  the  trial  justice,  was  based,  but  we  infer » 
from  what  does  there  appear,  that  it  was  based  upon  the  ground  that  manifest 
injustice  had  been  done  him,  and  judgment  had  gone  against  him  by  reason 
of  his  default  in  not  appearing  at  the  original  trial,  and  that  he  could  satis- 
factorily excuse  such  default.  If  this  be  so,  then,  under  a  provision  con- 
tained in  section  368  of  the  Code,  his  remedy  was  by  appeal  to  the  circuit 
court,  and  not  by  a  motion  before  the  trial  justice  for  a  new  trial.  That  pro- 
vision reads  as  follows:  "If  the  defendant  failed  to  appear  before  the  trial 
justice,  and  it  is  shown  by  the  affidavits  served  by  the  appellant,  or  other- 
wise, that  manifest  injustice  has  been  done,  and  he  satisfactorily  excuses  his 
default,  the  court  may,  in  its  discretion,  set  aside  or  suspend  judgment,  and 
order  a  new  trial ,  before  the  same  or  any  other  trial  justice  in  the  same  oounty» 
at  such  time  and  place,  and  on  such  terms,  as  the  court  may  deem  proper/* 
This  provision  would  have  afforded  him  complete  relief,  provided  he  showed 
himself  entitled  to  it,  for  under  it  he  could  not  only  obtain  an  order  for  a  new 
trial,  but,  what  was  more  important,  an  order  to  "set  aside  or  sitspend  jitdg- 
mentt "  pending  the  result  of  the  new  trial,  which  latter  he  could  not  obtain  by 
c(!t)plying  to  a  trial  justice. 

The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  re- 
versed. 

Simpson,  C.  J.,  concurs. 

McGowAN,  J.,  {dissenting,)  Section  87  of  the  Code,  as  to  a  trial  justice 
granting  "a  transcript"  of  a  judgment  rendered  by  him,  is  inconsistent  with 
subdivisions  17  and  18  of  section  88,  which  give  him  the  right  to  grant  a 
new  trial,  within  five  days.  The  provision  giving  tlie  right  to  move  for  a  new 
trial,  within  five  days,  Is  as  positive  as  that  in  reference  to  the  right  **to  tran- 
script;" and  I  think  that,  as  far  as  possible,  they  should  be  reconciled,  which 
can  be  done  by  considering  the  right  ''to  transcript"  as  in  abeyance  during 
the  Rye  days  allowed  for  appeal;  that  until  the  time  for  appeal  has  expired, 
the  judgment  is  not  perfect,  or  in  a  condition  to  be  *'transcripted."  Thi& 
question  was  touched,  though  not  decided  in  the  case  of  Abrams  v.  Carlisle^ 
18  S.  C.  245,  where  the  court  say:  "Under  ordinary  circumstances  we  think 
it  the  better  course  for  him  [trial  justice]  to  regard  the  case  as  still  pending,, 
until  the  time  allowed  for  a  new  trial  or  appeal  haa  expired.'^ 
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BUBCKHALTER  V.  MITCHELL. 

(Bupreme  C&wi  <ff  B(mih  Quviina,    Jaly  20, 1887.) 

X,  Rbplivih— Bbmakd— Bona  Fide  Pubchabkb. 

In  an  action  to  recover  a  chattel,  the  conrt  charged  that  if  defendant  came  into 
poflsession  wrongftQlYi  then  no  demand  was  neoeesary ;  bvt  if  he  had  honestly  ac- 
quired possession,  without  notice  of  plaintiff's  claim,  then  a  demand  would  be 
necessary,  even  though  the  defendant's  vendor  may  have  wrongfully  acquired  his 
posoesaion.  JSeidt  no  error. 
2.  Samk—Chabacteb  or  PossEasioN— Qubbtiow  fob  Jury. 

In  such  an  action,  the  character  of  the  defendant's  possession,  whether  wrongful 
or  innocent,  is  a  question  of  fact  for  the  jury. 

8.  8aMB— PLBADING8  AVD  PbOOV— GbNXBAL  DBNIAL. 

Where  a  previous  demand  is  essential  to  the  maintenance  of  an  action  to  recover 
a  chattel,  the  question  whether  such  a  demand  was  made  may  be  raised  under  a 
general  aenial. 
4.  Same— Dkmawd— QuEsnow  fob  Juby. 

In  such  case,  the  question  whether  the  demand  was  made  is  for  the  Jury  to  de- 
termine. 

Appeal  from  the  court  of  common  pleas,  Barnwell  county;  Withebspoon, 
Judge. 

McIv£B,  J.  This  case  was  submitted  on  the  record  filed  here,  consisting 
solely  of  the  '"ease"  and  grounds  of  appeal,  without  any  points  or  authorities, 
or  argument,  either  oral  or  written,  on  either  side.  The  action  was  brought 
to  recover  possession  of  a  horse,  alleged  to  be  the  property  of  the  plaintiff, 
unlawfully  wittiheld  from  his  possession  by  the  defendant,  and  damages  for 
such  detention.  The  defense  was  a  genersd  denial.  The  plaintiff  claimed  to 
liave  obtained  the  horse  from  one  Samp.  Sellers,  shortly  before  his  death  in 
1876,  by  an  alleged  gift  made  by  said  Sellers  while  on  liis  death-bed,  and  that 
he  retained  possession  until  the  latter  part  of  1882,  when  under  protest  he 
surrendered  possession  to  one  Wall,  who  had  married  a  niece  of  Miss  Nancy 
Sellers,  who  also  set  up  some  claim  to  the  horse,  and  that  Wall  traded  the 
horse  to  the  defendant.  The  circumstances  under  which  the  plaintiff  was  in- 
duced to  surrender  the  possession  to  Wall  do  not  very  clearly  appear  from  the 
testimony;  but  it  would  seem  that  there  was  some  dispute  as  to  the  right  to 
the  horse  between  the  wife  of  Wall  and  the  plaintiff, — she  claiming  that  the 
horse  belonged  to  her  aunt,  Miss  Nancy  Sellers,  from  whom  she  obtained  the 
animal,  and  that  the  services  of  a  trial  Justice  were,  in  some  way  not  ex- 
plained, brought  into  requisition,  who  either  directed  or  advised  the  surrender 
of  the  horse  to  Wall.  The  defendant  under  his  trade  with  Wall  retained  pos- 
session of  the  horse  for  several  years  before  this  action  was  brought,  without 
any  notice  or  knowledge  of  the  claim  of  the  plaintiff,  as  he  alleged,  and  with- 
out any  demand  for  bis  delivery  before  the  commencement  of  this  action;  the 
plaintiff,  however,  undertaking  to  show  that  there  was  such  demand. 

The  circuit  judge,  in  his  charge,  which  appears  to  be  fully  set  forth  in  the 
"case,'*  instructed  the  jury  that  they  must  first  inquire  whether  the  plaintiff 
had  made  out  his  title  to  the  horse;  and,  if  so,  then,  whether  the  defendant 
had  acquired  the  possession  of  the  horse  wrongfully,  or  innocently,  without 
any  notice  or  knowledge  of  the  plaintiff's  claim;  for,  if  he  had  come  into  pos- 
session wrongfully,  then  no  demand  was  necessary;  but  if,  on  the  other  hand, 
he  had  honestly  acquired  possession  from  Wall,  without  notice  of  plaintiff's  \ 
claim,  then  a  demand  would  be  necessary,  even  though  Wall  may  have  wrong- 
fully acquired  his  possession .  The  jury  f ou  nd  for  the  defendant  and  the  plain- 
tiff  appeals  upon  the  following  grounds:  "(1)  Because  his  honor  held,  in  this 
case,  demand  from  the  plaintiff  was  necessary  before  plaintiff  could  recover 
the  horse  in  question.  (2)  Because  bis  honor  charged  the  jury  that  if  they 
believed,  from  a  clear  preponderance  of  the  evidence,  that  there  was  no  de- 
v,8s.E.no8.5,6 — 16  ^         , 
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mand  upon  the  defendant  for  the  property  In  dispute,  then  their  verdict  must 
be  for  the  defendant.  (3)  Because  his  honor  held  and  charged  the  jury  that 
it  made  no  difference  that  defendant  obtained  possession  of  said  property  from 
one  whose  possession  was  tortious,  so  that  defendant  did  not  know  of  it,  and 
that  the  principle  of  an  innocent  purchaser  for  valuable  consideration  applies ; 
that  if  the  jury  believe  that  defendant  bought  the  horse  from  one  whose  pos- 
session was  wrongful,  but  that  defendant  was  ignorant  of  the  nature  of  said 
possession,  then  he  was  an  innocent  purchaser  for  valuable  consideration, 
against  the  plaintiff,  and  no  recovery  could  be  had.  (4)  Because  his  honor 
erred  in  submitting  to  the  jury  the  question  of  what  is  a  demand.  (5)  Be- 
cause, even  admitting  that  a  demand  in  this  case  was  necessary,  it  is  respect- 
fully submitted  that  there  was  evidence  tending  to  show  that  defendant  held 
possession  of  said  horse  with  notice  of  plaintiff's  claim;  and  an  answer  deny- 
ing each  and  every  allegation  put  in  issue  the  title  and  right  of  possession 
only,  and  hence  the  proof  of  plaintiff's  title  having  been  made,  the  plaintiff 
was  entitled  to  recover/' 

Of  course,  we  can  only  know  what  instructions  were  given  to  the  jury  by 
the  circuit  judge  by  an  examination  of  his  charge  as  set  forth  in  the  '*case. " 
From  such  examination  it  is  quite  clear  that  the  judge  neither  held  nor 
charged  as  is  represented  in  the  first  and  second  grounds  of  appeal.  He  did 
not  instruct  the  jury  that  a  demand  was  necessary  "in  this  case;"  nor  did  lie 
charge  that  if  they  believed,  trom  a  clear  preponderance  of  the  evidence,  that 
there  was  no  demand,  "then  their  verdict  must  be  for  the  defendant."  On 
the  contrary,  he  very  plainly  told  the  jury  that  it  would  depend  upon  what 
view  of  the  testimony  they  took,  as  to  the  wrongful  or  innocent  possession  of 
the  defendant,  whether  a  demand  was  necessary.  The  character  of  defend- 
ant's possession  was  a  question  of  fact  for  the  jury  to  determine.  If  they 
solved  that  question  in  one  way,  then  no  demand  was  necessary;  but,  if  in 
the  other,  then  a  demand  was  necessary,  and,  in  that  event,  it  was  for  the 
jury  to  determine,  as  a  question  of  fact,  whether  there  was  a  demand. 

The  third  ground,  as  we  underatand  it,  raises  the  question  whether,  in  the 
event  the  jury  believed  that  the  defendant  had  honestly  acquired  possession, 
in  Ignorance  of  plaintiff's  claim,  even  though  the  person  from  whom  he  ad- 
quired  such  possession  may  have  been  a  wrong-doer,  a  demand  was  necessary. 
We  agree  with  the  circuit  judge,  who,  however,  does  not  seem  to  have  said 
what  is  attributed  to  him,  in  this  ground,  as  to  a  purchaser  for  valuable  con- 
sideration without  notice,  that  one  who  is  thus  in  possession  cannot  be  mulcted 
in  costs,  until  some  demand  is  made  upon  him  by  the  rightful  owner  to  sur- 
render possession.  Until  such  demand  is  made  and  ref  usecl  he  is  no  wrong- 
doer, for,  having  acquired  the  property  in  question  honestly,  without  any 
notice  or  knowledge  of  the  claim  of  any  one  else,  he  does  no  wrong  by  simply 
retaining  such  possession  until  demand  and  refusal,  for  it  is  then  only  that 
his  wrong  begins.  AVhere,  however,  one  acquires  possession  wrongfully,  and 
with  notice  of  another's  claim,  then  no  demand  is  necessary,  for  his  wrong, 
in  that  case,  begins  with  his  possession. 

As  to  the  fourth  ground  of  appeal,  we  must  say  that  we  do  not  clearly  un- 
derstand what  question  was  proposed  to  be  raised  by  it.  Whether  a  demand 
was  made  is  certainly  a  question  of  fact,  and  that  question  was  properly  left 
to  the  jury. 

As  to  the  flftli  ground  we  are  somewhat  in  the  same  condition.  If  the  prop- 
osition presented  by  this  ground  is  that,  under  a  general  denial,  the  defendant 
cannot  raise  the  question  whether  there  was  a  demand,  we  do  not  think  it  can 
be  sustained.  The  fact  that  there  was  a  demand,  under  one  of  the  views  of 
the  testimony  in  this  case,  being  a  fact  necessary  to  be  established  by  the 
plaintiff,  the  defendant  could,  of  course,  dispute  such  fact  under  a  general 
denial.  It  is  not  one  of  those  affirmative  defenses  which  must  be  set  up  in 
the  answer,  in  order  to  warrant  the  introduction  of  testimony  to  establish  it; 
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and  although  there  may  have  been  testimony  tending  to  show  that  the  defend- 
ant acquired  or  held  possession  with  notice  of  plaintiff's  claim,  it  was  for  the 
jury  to  say  whether  such  testimony  was  to  be  believed;  and,  if  so,  whether  it 
was  sufficient  to  establish  the  fact  of  wrongful  possession  by  the  defendant. 
There  was  no  allegation  of  a  demand  in  the  complaint,  which  in  the  absence 
of  a  denial  should  have  been  accepted  as  true.  Indeed,*  the  allegation  of 
wrongful  detention  by  the  defendant,  which  was  made  in  the  complaint,  su- 
perseded the  necessity  for  any  allegation  of  a  demand;  for,  as  we  have  seen, 
if  the  allegation  of  wrongful  possession  was  true,  then  no  demand  was  nec- 
essary. 

The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  0.  J.,  and  McGtOwan,  J.,  concur. 


Greenbrier  Lumber  €o.  v.  Ward  and  others. 

(Supreme  Court  of  Appeals  of  We$t  Virginia,    June  25,  1887.) 

1.  COBPOBATIOOT— FOBFEITUBK  OF  FbaFCHISI. 

A  cause  of  forfeiture  cannot  be  taken  advantage  of,  or  enforced  against  a  private 
corooration.  collateraUy  or  incidentally,  or  in  any  other  mode  than  by  a  direct  pro- 
ceeaing  for  that  purpose,  against  the  corporation,  so  that  it  may  have  an  opportu- 
nity to  answer;  and  the  state  can  alone  institute  such  a  proceeding,  since  it  may 
waive  a  broken  condition  of  a  compact  with  It  as  well  as  an  IndividuaL^ 

2.  Sams— Non-Payxeitt  or  Licbnsb  Tax. 

This  is  as  true  when  the  cause  of  forfeiture  is  the  non-payment  of  a  license  tax  to 
the  state,  as  it  is  of  any  other  cause  of  forfeiture,  the  law  in  this  resx>ect  not  having 
been  altered  by  section  8,  «.  20,  Acts  1885. 

8.  Samb— DnsoLUTioir. 

At  common  law,  when  a  oor^ration  ceased  to  exist  by  expiration  of  its  charter, 
or  by  its  dissolution  by  a  forfeiture  of  its  charter,  thus  judicially  ascertained  and 
declared,  or  in  an;^  other  manner,  all  suits  for  or  a^^ainst  it  abated.  But  this  is  not 
now  the  law  in  this  state;  the  common  law  on  this  subject  having  been  repealed 
by  section  59  of  chapter  53  of  the  Code.  In  this  state  a  suit  by  or  against  a  private 
corporation  cannot  be  abated  or  disntissed  becanse  the  corporation  has  been  dis- 
solved by  a  forfeiture  of  its  (Charter,  so  judicially  ascertained  or  declared,  or  by  its 
dissolution  in  any  other  manner. 

iSjfUabuebytheCbtai,) 

Writ  of  error  from  circuit  court,  Roane  county. 

This  was  an  action  of  dssumpait  brought  in  the  circuit  court  of  Roane  by 
a  corporation,  the  Greenbrier  Lumber  Company,  against  James  T.  Ward  and 
P.  G.  Cunningham,  late  partners  doing  business  under  the  name  of  Ward  & 
Cunningham.  The  declaration  was  filed  at  February  rules,  1884,  and  con- 
tained nothing  but  the  common  counts  for  goods  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  at  their  request;  for  work  and  labor  done,  and  ma- 
terials provided  by  the  plaintiff  for  the  defendants,  at  their  request ;  for  money 
lent  by  the  plaintiff  to  the  defendants,  at  their  request;  for  money  paid  by  the 
plaintiff  to  the  defendants,  at  their  request;  for  money  had  and  received  by 
the  defendants  for  the  use  of  the  plaintiff;  for  money  found  to  be  due  from 
the  defendants  to  the  plaintiff  upon  an  account  stated  between  them.    This 

^The  validity  of  the  existence  of  a  corporation  can  be  questioned  only  in  direct  pro- 
ceedings taken  by  the  state.  Stout  v.  Zuiick,  (N.  J.)  7  Atl.  Rep.  362 ;  Bone  v.  Delaware 
ifc  H.  Canal  Co.,  (Pa.)  5  Atl.  Rep.  751,  and  note;  Chicago,  K.  &  W.  R.  Co.  v.  Putnam, 
(Kan.)  12  Pac  Rep.  583 ;  Broadwell  v.  Merritt,  (Mo.)  1  8.  W.  Rep.  855,  and  note. 
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declaration  was  in  the  usaal  and  proper  form.  A  demurrer  to  tLU  declara- 
tion was  properly  overruled  on  March  27,  1884,  and  the  defendant*  pleaded 
not  guilty,  and  issue  was  Joined,  and  the  case  continued  for  the  defendants^ 
at  their  coats.  At  the  next  term,  on  August  28, 1884,  the  defendants  filed  a 
plea  *'that  the  plaintiff  is  not  a  corporation  as  in  the  declaration  is  alleged, 
and  was  never  at  any  time  such  a  corporation  hitherto,  and  of  this  they  put 
themselves  upon  the  country."  This  plea  wa9  supported  by  proper  affidavit, 
in  due  form.  The  plaintiff  objected  to  the  filing  of  this  plea,  but  this  objec- 
tion was  overruled,  and  the  defendants  offered  specifications  of  accounts  and 
set-offs,  which  were  filed  by  leave  of  the  court.  The  plaintiff  replied  gener- 
ally to  this  plea,  and  issue  was  joined  thereon.  At  the  next  tenn  of  the  court 
the  case  was  continued,  at  plaintiff's  costs,  after  the  pUiintiff,  by  leave  of  the 
court,  had  filed  its  bill  of  particulars.  On  March  30,  1885,  the  issue,  on  plea 
denying  that  the  plaintiff  was  an  incorporated  company,  neither  party  desir- 
ing a  jury,  was  tried  by  the  court  upon  the  evidence,  and  the  court  in  this 
issue  found  for  the  plaintiff,  and  rendered  judgment  for  the  costs  of  the  plain- 
tiff in  and  about  said  plea  expended,  except  an  attorney's  fee  against  the  de- 
fendants. The  next  day  the  case  was  continued,  at  the  defendauts'  costs. 
On  March  81, 1886,  the  defendants  suggested  on  the  record  the  dissolution  of 
the  Greenbrier  Lumber  Company,  the  plaintiff,  as  a  corporation,  and  on  Au- 
gust 26, 1886,  this  order  was  entered  on  the  record  in  this  case:  *'This  day 
came  the  said  defendants.  Ward  &  Cunningham,  and  suggested  to  the  court 
here  that  since  the  last  term  of  this  court  the  charter  of  said  company  has  been 
wholly  forfeited  to  this  state,  and  to  support  said  suggestion,  and  as  proof  of 
said  forfeiture,  the  said  defendants  now  file  in  the  papers  of  said  cause,  the 
certificate  of  Henry  S.  Walker,  the  secretary  of  state  of  the  state  of  West  Vir- 
ginia, under  the  great  seal  of  this  state,  bearing  date  on  the  thirtieth  of  July, 
1886,  showing  the  forfeiture  of  the  charter  of  said  company  for  the  non-pay- 
ment of  the  license  tax  as  provided  for  and  prescribed  by  chapter  20  of  the 
acts  of  the  legislature  of  West  Virginia  for  the  year  1885. " 

The  said  certificate  is  as  follows,  to- wit: 

"State  op  Wkst  ViaoiNiA» 

"Office  of  Secrbtabt  of  Stats. 

"I,  Henry  S.  Walker,  secretaryof  state  of  the  state  of  West  Wirginia,  do  here- 
by certify  that,  as  appears  from  the  records  of  my  said  office,  tne  Greenbrier 
Lumber  Company,  a  corporation  created  and  organized  under  the  laws  of  West 
Virginia,  has  forfeited  its  charier  to  the  state  in  accordance  with  the  provisions 
of  section  8  of  chapter  20,  acts  of  the  legislature  of  1885,  by  the  non-pay- 
ment on  or  before  the  first  day  of  May,  1886^  of  the  license  tax  imposed  by 
the  section  and  chapter  aforesaid.  And  I  do  further  certify  that  due  publica- 
tion of  such  forfeiture  has  been  made  by  the  auditor  as  required  by  law. 

"Given  under  my  hand  and  the  great  seal  of  the  said  state*  at  the  city  of 
Charleston,  the  thirtieth  day  of  July,  1886* 
[Seal.]  "Hen»y  Sw  Walker,  Secretary  of  State." 

And  on  August  30, 18S6,  this  order  Was  made:  '*Tliis  day  came  the  parties 
by  their  attorneys,  and  thereupon  the  defendants  claimed  that  the  plaintiffs 
could  not  maintain  the  suit  because  of  the  forfeiture  suggested  in  this  case* 
and  of  the  evidence  of  said  forfeiture  fil^  in  the  papers  of  this  suit,  and 
moved  the  court  to  dismiss  the  plaintiff's  action,  because  of  such  forfeiture, 
and  the  plaintiffs  resisted  such  motion,  and  the  matters  of  law  arising  there- 
upon being  argued  and  considered  by  the  courts  said  motion  is  overruled,  the 
court  being  of  opinion  that  said  forfeiture  does  not  prevent  the  plaintiffs  from 
prosecuting  their  suit  to  Judgment  and  final  termination." 

A  plea  in  writing  was  tendered  on  November  26, 1886,  and  an  order  of  the 
court  made  noting  that  it  had  been  tendered  at  the  August  term  preceding, 
and  objected  to  by  the  plaintiff.  This  order  was  a  nunc  pro  tunc  order,  the 
clerk  having  failed  to  enter  it  as  of  the  August  term  preceding,  though  it 
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^89  then  ordered  by  the  coart.  This  plea  is  as  follows:  "And  now  at  this 
day,  to-wit,  on  the  twenty-seventh  day  of  August,  1886,  come  the  said  de- 
fendants, by  their  attorneys,  and  say  that  the  said  plaintiff  ought  not  to  fur- 
ther maintain  its  said  aJIStion  against  the  said  defendants,  because  they  say 
that  after  the  said  supposed  causes  of  action,  in  the  said  declaration  men- 
tioned, accrued  to  the  said  plaintiff,  and  after  the  last  continuance  of  the 

plea  aforesaid,  that  is  to  say,  after  the of  March,  1886,  on  which  day 

the  said  action  was  continued  until  the  present  August  term,  1886,  of  said 
court,  which  term  is  now  being  holden,  to-wit,  before  this  day,  the  said 
plaintiff  wholly  forfeited  its  charter  as  such  company  to  the  state  of  West 
Virginia,  because  and  on  account  of  its  failure  to  pay  the  annual  license  tax 
to  the  auditor  of  said  state  on  or  before  the  first  day  of  May,  1886,  as  said  cor- 
poration was  required  to  do  by  section  8  of  chapter  20  of  the  acts  of  the  legis- 
lature of  West  V  irginia,  passed  on  the  twenty-sixth  day  of  February,  1885, 
and  approved  on  the  twenty-seventh  day  of  February,  1^5,  which  forfeiture 
of  said  charter  was  duly  published  by  said  auditor,  as  required  by  law,  as  wiU 
fully  appear  by  the  certificate  of  Henry  S.  Walker,  secretary  of  state  of  the 
state  of  West  Yirginia,  under  the  great  seal  of  the  state,  and  bearing  date  on 
the  thirtieth  day  of  July,  1886,  and  which  the  said  defendants  now  bring  here 
into  court,  the  date  whereof  is  the  day  and  year  last  aforesaid.  And  so  it  is, 
the  said  defendants  allege  and  charge  that  the  said  charter  of  the  said  corpor- 
ation was  and  is  wholly  forfeited  to  the  said  state  of  West  Yirginia,  and  that 
thereby  the  said  corporation  was  and  is  wholly  dissolved,  and  ceased  to  exist, 
and  this  the  said  defendants  are  ready  to  verify.  Wherefoi-e  they,  the  said 
defendants,  pray  judgment  if  the  said  plaintiff  ought  further  to  have  or  main- 
tain its  aforesaid  action  thereof  against  them."  This  plea  was  supported  by 
affidavit. 

On  Nov^nber  27,  1886,  this  final  judgment  was  entered  by  the  court: 
**Thi8  day  came  again,  as  well  the  said  plaintiff  by  its  attorney,  as  the  de- 
fendants by  their  attorneys,  and  the  matters  of  law  arising  on  the  objection 
by  the  plaintiff  to  the  filing  of  the  plea,  in  writing,  of  the  said  defendants, 
heretofore  tendered,  being  fuJly  argued  by  counsel,  and  maturely  considered 
by  the  court,  It  is  the  opinion  of  the  court  that  said  objection  to  said  plea  is 
not  well  taken ;  it  is  therefore  considered  by  the  court  that  said  objection  to 
the  said  plea  and  to  the  filing  thereof  be,  and  the  same  is,  hereby  disallowed 
and  overruled,  and  on  motion  of  the  said  defendants,  the  said  plea  is  now 
filed ;  to  the  overruling  of  the  said  objection  to  the  said  plea,  by  the  court, 
iind  to  the  filing  of  said  plea,  the  said  plaintiff  by  its  said  attorney  excepts; 
and  the  said  plaintiff  now  replies  generally  to  the  said  plea,  and  issue  is 
tliereon  joined,  and  neither  party  requiring  a  jury  to  try  said  issue,  the  court 
is  substituted  in  lieu  of  a  jury,  to  hear  the  evidence  and  try  tlie  issue  joined 
on  said  plea  as  aforesaid:  and  having  heard  all  the  evidence  adduced,  and 
the  arguments  of  counsel  thereon,  and  maturely  considered  the  same,  the 
<K>urt  doth  find  for  the  defendants  upon  the  said  issue  joined.  It  is  therefore 
further  considered  by  the  court  that  the  said  plaintiff  take  nothing  as  against 
said  defendants,  by  its  said  action;  that  said  suit  be,  and  the  same  is,  hereby 
dismissed;  and  that  the  defendants  do  recover  from  the  plaintiff  their  costs 
by  them  in  and  about  their  defense  in  this  behalf  expended.  And  thereupon 
the  plaintiff  by  its  attorney  moved  the  court  to  set  aside  the  foregoing  judg- 
ment and  grant  it  a  new  trial  of  said  cause,  which  motion  being  fully  argued 
by  the  counsel,  and  considered  by  tlie  court,  the  said  motion  is  by  tlie  court 
overruled  and  disallowed.  To  the  ruling  of  the  court  in  overruling  said  mo- 
tion, and  to  set  aside  said  judgment,  and  refusing  to  grant  it  a  new  trial  of 
said  cause,  the  plaintiff  excepts,  and  tenders  its  bill  of  exceptions,  which  is 
signed  and  sealed  by  the  court  and  made  a  part  of  the  record  in  this  cause." 

From  this  judgment  the  plaintiff  obtained  a  writ  of  error  from  this  court 
on  January  14,  1887. 
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A.  F.  Mathezost  for  plaintiif  in  error.  R.  8.  <&  C.  X.  Brot^n,  for  ^  'nd- 
ants  in  error. 

Green,  J.,  after  stating  the  facts  in  the  foregoiBg  language,  deli\  >  \e 
opinion  of  the  court: 

The  declaration  in  this  case  was  in  cusumpHt,  and  it  contained  c 
common  counts,  and  was  in  proper  form ;  it  was  nevertheless*  demu. 
by  the  defendants.    The  only  ground  I  can  imagine  for  a  demurrer 
the  plaintiff  in  the  declaration  was  a  corporation.    At  one  time  there  ^ 
idea  that  a  corporation  could  only  contract  under  its  seal,  but  this  has 
since  ceased  to  be  a  law;  and  a  private  corporation  may  now  contract,  i 
contracted  with,  by  simple  contract  everywhere.    And  this  is  expressly  ^ 
vided  for  in  section  1  of  chapter  52  of  the  Code  of  West  Virginia,  and  po\ 
LB  further  thereby  expressly  given  to  a  corporation  to  sue  and  be  sued.    The 
powers  a  corporation  would  now  undoubtedly  have  without  any  such  expreh 
provision.    The  demurrer  to  the  declaration  was  therefore  properly  overrulec 
by  the  court  below.    The  defendants  pleaded  non  assumpsit,  and  issue  was 
joined.    Under  this  plea  the  plaintiff,  being  a  corporation,  wouldrat  common 
law,  have  had  to  prove  that  it  was  a  corporation.    See  Kees  -v.  Bank,  5  Band. 
(Ya.)  326;  Taylor's  AdmW  v.  Bank,  5  Leigh,  471.    But  tins  has  been  changed 
by  statute  law  in  this  state.    See  chapter  71  of  Acts  of  1882,  p.  153,  amending 
chapter  125  of  Code,  §  41  (Warth's  Amended  Code,e.  125,  §  41,  p-  705.)  And 
a  corporation  suing  in  this  state  need  not  prove  its  existence,  unless  this  be 
denied  by  a  special  plea,  verified  in  a  certain  way.    Such  a  plea  so  verified 
was  filed  in  this  case,  issue  taken  on  it,  and  this  issue  was  tried  and  decided 
in  favor  of  the  plaintiff,  on  March  30,  1885.    Subsequently  the  defendants^ 
on  August  24,  1886,  suggested  to  the  court  that  since  the  last  term  of  the 
court  the  charter  of  the  plaintiff  had  been  forfeited  to-  the  state,  and  to  prove 
it  they  produced  the  certificate  of  Henry  S.  Walker,  the  secretary  of  this  state* 
under  the  great  seal  of  this  state,  dated  July  80,  1886r  and  certifying  that  the 
plaintiff  h^  forfeited  its  charter  to  the  state  in  accordance  with  the  provis- 
ions of  section  8  of  chapter  20  of  the  Acts  of  1885,  by  the  non-payment*  on  or 
before  the  first  day  of  May,  1886,  of  its  license  tax  imposed  by  said  act,  of 
which  due  publication  had  been  made.    This  waa  subsequently  proposed  to 
be  formally  pleaded,  and  the  plea  verified.    But  the  filing  of  such  plea  was 
objected  to  by  the  plaintiff,  but  his  objection  was  overrul«l,  and  the  plea  al- 
lowed to  be  filed,  and  the  plaintiff  excepted  to  this  ruling  of  the  court.    The 
plaintiff  replied  generally  to  this  plea,  and  issue  was  joined  thereon,  and,  nei- 
ther party  requiring  a  jury,  the  court  tried  the  issue  on  November  27,  1886» 
and  found  on  this  issue  for  the  defendants,  and  entered  up  a  judgment  dis- 
missing the  plaintiff^s  action,  and  adjudged  that  it  pay  the  defendants  their 
cost;  and  the  plaintiff  moved  the  court  to  set  aside  the  judgment  and  grant  it 
a  new  trial,  which  the  court  refused  to  do,  and  the  plamtiff  excepted.    It  also 
excepted,  during  the  progress  of  the  trial,  to  the  court's  allowing  the  intro- 
duction as  evidence,  in  support  of  the  plea,  of  this  certificate  of  the  secretary 
of  state,  by  the  defendants,  against  the  objection  of  the  plaintiff. 

These  proceedings  raise  in  several  different  ways  the  question  whether  the 
supposed  forfeiture  of  its  charter  by  the  plaintiff,,  for  the  non-payment, 
promptly,  of  its  annual  tax,  proven  by  the  certificate  of  the  secretary  of  state» 
under  the  great  seal  of  the  state,  and  the  publication  of  the  auditor  thereof^ 
could  be  set  up  in  any  manner  as  a  defense  to  the  plaintiff's  suit,  and  had 
the  effect  of  abating  it,  and  justified  the  dismissal  of  the  plaintiff's  action. 
This  section  8  of  chapter  20  of  Acts  of  1885,  which  it  is  claimed  justified  such 
dismissal,  and  necessitated  it,  is  in  these  words,  so  far  as  it  bears  on  thia 
question:  "The  state  taxes  shall  be  as  follows:  Upon  every  corporation 
whose  principal  place  of  business  or  chief  works  are  located  inside  of  this 
state,  there  shall  be  an  annual  license  tax  of  ten  dollars,,  to  be  paid  on  or  be- 
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fore  the  ^  f  May  of  oacb  year,  to  the  auditor,  and  by  him  turned  into 

the  gen  v.    And  any  such  oorporation  which  shall  fail  to  pay  this 

tax  sb  isuch  failure  forfeit  its  charter  to  the  state.    It  shall  be 

the  f*  itor,  on  or  before  the  first  day  of  March  in  each  year,  to 

no^  ration  liable  to  a  tax  hereunder,  of  the  time  of  the  pay- 

n*  .    Such  notice  shall  contain  the  words  of  this  act"  (so  far  aa 

.nem.)    It  may  be  regarded  as  perfectly  well  established  at 
ise  of  forfeiture  cannot  be  taken  advantage  of,  or  enforced 
poration,  collaterally  or  incidentally,  or  in  any  other  mode  than 
proceeding,  for  that  purpose,  ugainst  the  corporation,  so  that  it 
an  opportunity  to  answer.    And  the  government  creating  tbe  cor- 
can  aJone  institute  such  proceeding;  since  it  may  waive  a  broken  / 
on  of  a  contract  made  with  it  as  well  as  an  individual.*'    This  is  the 
3  laid  down  by  Angell  &  Ames  on  Corporations,  §  777,  (10th  £d.)    And 
proposition  of  law  they  sustain  by  the  citation  of  56  authorities,  English 
i  American.    The  American  authorities  cited  being  from  many  of  the 
jAtea  of  tbe  Union,  widely  scattered,  and  as  I  have  never  seen  a  decision 
anywhere  which  is  opposed  to  the  law  as  above  stated.  I  may,  I  think,  safely 
sajr  that  it  is  universally  recognized  as  law.    I  do  not  regard  it,  therefore,  as 
necessary  to  refer  to  these  numerous  autliorities.    Judge  Green,  in  Banks  v. 
PoitiauXf  3  Hand.  (Ya.)  142,  on  this  subject  says:    "It  would  be  extremely  in- 
convenient if  every  contractor  with  one  of  these  banks  could,  for  the  purpose 
of  avoiding  his  contract,  institute  the  inquiiy  whether  the  bank  had  violated   <- 
its  charter.    They  have  a  right  to  insist  that  the  question  shoidd  be  tried  by  a 
jury,  in  a  proceeding  having  that  simple  object  in  view."    And  in  Crump  v. 
Mining  Co,^  7  Grat.  352,  it  was  accordingly  held,  as  stated  in  the  first  point  in 
the  syllabus:  ''In  an  action  by  a  corporation,  the  question  whether  a  corpora- 
tion has  forfeited  its  charter  is  not  open  to  inquiry,  unless  the  forfeiture  has 
been  ascertained,  by  the  sentence  of  a  court,  in  a  proper  proceeding  for  the 
purpose."    This  was  decided  in  1851,  and  as  this  principle,  so  stated,  is  in 
entire  accord  with  all  the  authorities,  this  decision  is  as  binding  in  authority 
on  us  as  if  pronounced  by  our  own  court,  it  having  been  rendered  before  the 
formation  of  this  state,  and  we  have  no  disposition  to  question  it,  or  to  re- 
examine the  question  of  law  so  decided. 

This  case  has  not  been  argued  by  counsel  for  the  plaintiff  in  error,  and  the 
counsel  for  the  defendants  in  error,  while  not  expressly  admitting  the  law  to 
be  as  I  have  stated  it,  do  not  in  their  argument  controvert  it,  but  rather  seem 
to  admit  its  correctness,  when  they  say:  '*In  this  state  the  publication  of  the 
forfeiture  of  the  charter  by  the  auditor,  for  the  non-payment  of  the  tax,  and 
the  proclamation  of  that  fact  under  the  great  seal  of  the  secretary  of  the  state, 
supplies  the  place  of  the  common-law  scire  facias,  or  quo  warranto,  or  other 
judicial  proceeding,  and  ipso  facto  terminates  the  exigence  of  such  corpora- 
tion." This  assumption  is,  it  seems  to  me,  groundless.  It  strikes  me  as 
-very  questionable  whether  the  legislature  would  have  the  constitutional  right 
to  deprive  a  corporation  of  all  right  to  be  heard,  before  such  a  judgment  was 
pronounced,  whereby  it  would  not  only  be  deprived  of  its  franchises  but  of  all 
of  its  rights  of  property,  including  its  right  to  sue,  to  collect  its  debts, — ac- 
cording to  the  views  of  the  counsel  for  the  defendants  in  error.  For  this, 
tbey  insist,  is  the  effect  of  this  proclamation  of  the  fact  that  its  taxes  were 
not  paid,  made  by  the  secretary  of  state;  and,  according  to  their  views,  all  its 
lands  reverted,  upon  this  proclamation  being  made,  to  the  grantor,  all  its  per- 
sonal property  was  vested  in  the  state  immediately,  and  all  the  debts  due*to 
or  from  the  corporation  were  extinguished,  and  all  suits  pending  for  or  against 
it  abated.  To  sustain  this,  as  the  consequences  of  such  proclaimed  forfeit- 
ure, counsel  for  the  defendants  in  error  rely  upon  Judge  Tucker's  opinion  in 
Rider  v.  UnUm  Factory,  7  Leigh,  154.  But  it  should  be  observed,  because 
of  these  highly  injurious  and  unjust  consequences,  which  by  the  common  law 
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fbllowed  from  the  determination  of  a  charter  of  a  corporation,  Judge  TcrcKiSE, 
in  this  case,  (7  Leigh,  156,)  says:  "It  appears  to  me  peculiarly  desirable  that 
the  legislature  should  provide  in  detail  What  should  be  the  effect  of  an  expira- 
tion or  determination  of  their  charter/*  This  has  been  done  by  the  legisla- 
ture in  chapter  53,  §  59,  p.  453,  of  our  Code.  But  counsel  for  the  defendants 
in  error  insist  that  this  section  has  no  application  when  the  charter  of  a  cor- 
poration has  h&sti  forfeited^  and  that  in  such  ca<)es  the  common-law  rule  still 
prevails,  and  its  lands  revert  to  the  grantors,  and  all  the  debts  due  to  or  from 
it  are  extinguished,  and  all  suits  for  or  against  it  abated,  and  all  its  personal 
estate  passes  to  the  state.  But  as  a  preventive,  to  some  extent,  of  these 
pernicious  effects,  the  common  law  provided  that  though  a  corporation  did 
some  act  whereby  its  charter  was  forfeited,  the  state,  if  it  believed  these  per- 
nicious consequences  to  the  community  would  be  greater  than  the  beneficial 
effects  of  putting  an  end  to  the  corporation,  might,  as  it  often  did,  decline  to 
proceed  by  quo  warranto,  or  other  judicial  proceedings,  against  the  corpora- 
tion, and  thus  obtain  a  judicial  sentence  that  its  charter  had  been  forfeited; 
and,  unless  this  was  done,  none  of  these  pernicious  consequences  would  f(d- 
low;  and  unless  the  legislature  has  by  statute  clearly  surrendered  this  discre- 
tion on  the  part  of  the  state,  the  courts  would  be  very  reluctant  to  construe 
the  language  of  a  statute  as  surrendering,  on  tlie  part  of  the  state,  such  did- 
cietion  so  wisely  conferred  on  it  by  the  common  law,  and  in  every  case  sub- 
jecting the  community  to  these  gross  wrongs,  for  no  better  reason  than  that 
a  corporation  had  failed,  it  might  be.  from  carelessness,  accident,  or  mistake, 
to  pay  its  license  tax  by  a  given  day. 

We  have  seen  that  this  section  8  of  chapter  20  of  the  acts  of  1885  provided 
that  if  this  annual  license  tax  of  $10  was  not  paid  on  or  before  the  first  of 
May,  the  corporation,  because  of  such  failure,  should  forfeit  its  charter  to 
the  state.  If  this  section  had  said  no  more,  it  would  be  clear  that  this  would 
have  been  merely  a  cause  of  forfeiture,  and  the  state  would  still,  as  always 
before,  exercise  its  discretion  by  writ  of  quo  warranto,  or  other  judicial  pro- 
ceeding, against  the  corporation,  to  have  this  forfeiture  pronounced  by  a 
couit.  If  it  is  thought  that  such  a  determination  of  the  charter  of  such  cor- 
poration would,  as  in  many  cases  it  might,  be  in  a  high  degree  prejudicial  to 
the  community,  it  might  decline  to  issue  such  writ  of  quo  warranto,  or  in  any 
other  manner  proceed  to  obtain  such  judicial  sentence  of  a  forfeiture  of  its 
charter.  But  it  is  claimed  that  there  is  another  portion  of  this  section  8.  c. 
20,  Acts  1885,  which  shows  that  in  such  cases  the  legislature  intended  to  sur- 
render, on  the  part  of  the  state,  this  discretion  so  essential  to  the  protection, 
in  many  cases,  of  the  community,  against  the  gross  wrongs  which  would  fol- 
low determination  of  the  charter  of  such  corporation,  and  in  lieu  of  this  ju- 
dicial sentence  of  a  court,  which  could  never  be  pronounced,  except  at  the 
instance  of  the  state,  'in  the  particular  case  the  legislature  substituted  a  mere 
publication  by  the  secretary  of  the  state,  which  should  always  be  made  as  a 
mere  ministerial  duty,  whenever  a  corporation  failed  to  pay  its  tax  of  $10 
promptly  on  or  before  the  first  of  May  in  every  year.  I  do  not  think  the  leg- 
islature  so  intended,  or  that  the  language  it  used  bears  such  a  meaning.  lis 
language  is  (see  chapter  20,  §  8,  p.  40,  Acts  1885:)  "It  shall  be  the  duty  of 
the  auditor,  within  thirty  days  after  the  first  of  May,  to  publish,  in  two  news- 
papers of  general  circulation,  one  of  which  must  be  published  at  the  seat  of 
government,  and  the  other  in  the  city  of  Wheeling,  a  list  of  such  corporations 
as  have  forfeited  their  charters,  under  the  provision  of  this  section,  within 
the  preceding  year."  It  does  seem  to  me  that  to  so  interpret  this  language 
as  to  hold  that  this  publication  by  the  secretary  of  the  state,  or  mere  minis- 
terial act,  in  the  making  of  which  he  could  exercise  no  discretion,  was  in- 
tended as  a  substitute  for  the  sentence  of  a  court  that  the  charter  of  a  corpo- 
ration had  been  forfeited,  and  which  sentence  could  never  be  pronounced,  if 
the  state  deemed  it  injudicious  to  ask  for  it  by  instituting  regular  legal  pro- 
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ceedings  by  gtto  warranto,  or  otherwise,  against  the  corporation,  and  not 
then,  till  it  had  an  opportunity  to  be  heard,  and  its  failure  to  pay  its  $10  tax 
at  the  proper  time  had  been  established,  would  make  the  constitutionality  of 
the  act  very  questionable. 

The  purposes  of  the  legislature,  it  does  seem  to  me,  were  far  different  in 
this  provision.  Its  object  was.  apparently,  to  enforce  the  prompt  payment  of 
the  license  taxes  of  a  corporation,  by  making  known  to  the  stockholders,  and 
all  others  interested  in  the  corporation,  that  itsofflpers  had  neglected  or  failed 
to  pay  the  taxes  of  the  corporation,  and  thereby  put  the  corporation  in  the 
power  of  the  state,  by  instituting  legal  proceedings  to  have  the  corporation 
destroyed,  by  having  a  court  pronounce  a  sentence  that  its  charter  was  for- 
feited. And,  secondly,  by  this  publication  the  community  generally  would 
be  wanied  to  be  cautious  how  they  had  business  transactions  with  a  corporation 
who,  by  failure  to  pay  its  taxes,  had  subjected  itself  at  any  time,  if  the  state 
chose,  to  have  a  sentence  passed  by  the  court  that  its  charter  was  forfeited. 
These  evil  consequences  to  the  corporation  would  hold  out  a  strong  induce- 
ment to  it  to  pay  its  taxes  promptly,  and  this  I  presume  was  the  object  of  this 
provision.  When  so  just  and  reasonable  an  interpret-ation  can  be  given  to 
the  language  used  by  the  legislature,  it  would  be  highly  improper  to  so  con- 
strue the  language  as  to  make  the  act  in  many  cases  work  the  grossest  wrong 
to  the  community,  as  we  have  seen,  if  the  defendants^  counsel  be  right  in 
their  interpretation,  it  must  in  many  cases  do.  For  it  would,  according  to 
their  notion,  extinguish  all  debts  due  from  the  corporation. 

But  so  far  from  this  reckless  legislation,  our  legislature,  as  I  interpret  its 
acts,  has  provided  that  no  debt,  either  due  from  a  corporation  or  to  a  corpo- 
ration, shall  ever  be  extinguislied  even  by  a  judicial  sentence  of  a  forfeiture  of 
its  charter.  The  fifty-ninth  section  of  cliapter  58  of  our  Code,  p.  458,  provides, 
among  other  things:  *' When  a  corporation  sliall  expire  or  be  dissolved,  suits 
may  he  brought,  continued,  or  defended  in  the  corporate  name,  in  like  manner 
and  with  like  effect  as  before  such  dissolution  or  expiration."  Counsel  for 
the  defendants  in  error  argue  that  this  section  has  no  application  to  a  dissolu- 
tion of  a  corporation  by  a  forfeiture  of  its  charter,  though  judici«lly  ascer- 
tained and  declared,  but  applies  only  to  the  dissolution  spoken  of  in  the  section 
preceding,  that  is,  to  voluntary  dissolutions  and  to  dissolutions  by  a  court  of 
equity,  on  the  application  of  a  portion  of  the  stockholders.  But  they  assign 
no  reason  for  thus  restricting  the  language  of  this  section.  According  to 
Angell  &  Ames,  in  their  work  on  Corporations,  to  use  their  own  language, 
(section  974:)  "A  corporation  may  also  be  dissolved  by  a  forfeiture  of  its 
charter,  judicially  ascertained  and  declared."  Why  should  we  say  that  the 
section  of  our  Code  above  quoted  does  not  apply  as  well  to  this  kind  of  disso- 
lution of  a  corporation  as  to  any  other?  The  mischiefs  arising  from  a  disso- 
lution of  a  corporation  were  the  same  wiiatever  was  the  kind  of  dissolution. 
In  any  case,  it  extinguished  all  debts  due  from  or  to  the  corporation  and  abated 
all  suits  for  or  against  it.  The  above  portions  of  the  section  were  designed 
to  correct  this  gross  injustice  and  wrong  which  resulted  from  the  dissolution 
of  a  corporation  in  any  manner.  And  it  is  obvious  that  this  statute  intended 
to  correct  this  evil,  and  applies  just  as  much  to  a  dissolution  of  a  corporation 
by  a  forfeiture  of  its  charter,  judicially  ascertained  and  declared,  as  to  any  other 
sort  of  dissolution .  No  suit,  therefore,  can  now  in  this  state  ever  abate  be- 
cause the  plaintiff,  a  corporation,  has  ceased  to  exist,  by  a  dissolution  of  the 
corporation  by  a  forfeiture  of  its  charter,  or  in  any  other  manner.  In  the 
case  before  us,  the  Greenbrier  Lumber  Company  has  never  been  dissolved,  as 
a  forfeiture  of  its  charter  has  never  been  judicially  ascertained  and  declared, 
in  a  proceeding  for  the  purpose  by  the  state.  But  had  it  been,  its  suit  could 
not  have  been  abated  or  dismissed,  because  of  this  fifty-ninth  section  of  chap- 
ter 58  of  our  Code,  though  it  might  have  been,  but  for  this  section,  by  the 
common  law. 
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For  these  reasons  the  judgment  of  the  circuit  court  of  Boane  county,  of  the 
twenty-seventh  of  November,  1866,  must  be  set  aside,  reversed,  and  annulled^ 
and  the  plaintiff  in  error  must  recover  of  the  defendants  in  error  his  costs  in 
this  court  expended,  and  the  court  must  enter  such  a  judgment  as  the  court 
below  should  have  done.  The  objection  to  said  plea  in  writing  tendered  by 
the  defendant  is  sustained,  and  said  plea  is  rejected;  and  the  suggestions  of  the 
matter  contained  in  said  plea,  made  on  August  26.  1886,  and  then  entered^ 
must  be  disregarded  as  wholly  immaterial,  and  presenting  no  cause  for  the 
abatement  of  this  suit,  and  this  case  must  be  remanded  to  the  circuit  court  of 
Boane,  to  be  further  proceeded  with  according  to  the  principles  governing 
courts  of  law. 

Johnson  and  Woods,  JJ.,  concurred. 

8nyd£B,  J.,  being  a  party  interested^  did  not  sit. 


State  «.  Miller. 

(Supreme  Oouri  of  North  Oaroiina.    April  18,  1887.) 

Appeal— Mawdatb— Second  Appeal— Assignment  of  Errors. 

Where,  upon  an  appeal,  a  judgment  is  rendered  in  the  supreme  court,  declaring 
that  there  is  no  error  in  the  record,  and  ordering  the  lower  court  to  proceed  to  finiS 
judgment,  an  appeal,  taken  from  the  judgment  of  the  lower  court,  entered  pur- 
suant to  the  mandate  of  the  supreme  court,  containing  no  assignment  of  error  ex- 
cept such  as  might  have  been  reviewed  on  the  former  appeal,  will  be  dismissed. 

Appeal  from  Wake  county. 

The  Attorney  OenercUt  for  the  State.    John  GaUing^  for  defendant. 

Smith,  G.  J.  Upon  the  hearing  of  the  appeal  from  the  judgment  rendered 
against  the  defendant  at  February  term,  1886,  it  was  declared  that  there  was 
no  error.  Upon  receiving  the  certificate  of  the  decision  in  this  court,  the  pre- 
siding judge  of  the  superior  court  pronounced  the  same  sentence,  and  the  de- 
fendant again  undertook  to  appeal,  and  the  transcript  of  the  record  sent  up  con- 
tains no  assignment  of  error,  but  certain  testimony  is  transmitted  upon  which 
no  action  was  had  other  than  the  rendition  of  judgment.  The  case  is  not  distin- 
guisliable  from  that  of  8tate  v.  Speaks,  95  N.  C.  689,  (decided  at  last  term,) 
and  the  same  disposition  must  be  made  of  the  appeal  by  dismissing  it.  It  is 
so  ordered. 

Note.  State  v.  Speaks,  (Sup.  Ct.  Oct.  Term,  1886,)  96  N.  C.  689,  motion  for  judgment  of 
death  against  the  prisoner,  heard  at  August  term,  1886,  of  Iredell  superior  court.  The  pris- 
oner was  charged  with  the  crime  of  murder,  and  indicted  by  the  grand  jury  of  the  Ire- 
dell superior  court,  at  a  term  of  that  court  held  on  the  fourth  Monday  before  the  first 
Monday  in  September,  1885,  and  at  the  succeeding  term  was  put  on  trial,  found  guilty, 
and  sentenced  to  death.  From  this  judgment  he  took  an  appeal,  and  the  supreme  court, 
afler  a  careful  examination  ofthe  numerous  exceptions  taken  to  the  rulings  of  the  judge, 
among  which  was  the  denial  of  a  motion  in  arrest  of  judgment,  found  no  error  in  the 
record,  and  ordered  the  superior  court  to  proceed  to  final  judgment.  The  prisoner  was 
brought  to  the  bar  of  the  court  at  the  August  term,  1886,  and,  upon  being  asked  if  he 
had  anything  to  say  why  sentence  of  death  should  not  be  passed  upon  him,  he  Inter- 
posed a  motion  in  arrest  of  judgment,  assigning  as  the  ground  thereof  that  the  judge 
who  presided  at  the  trial  had  also  presided  at  the  previous  term,  when  the  grand  jury 
acted  on  the  bill,  in  violation  of  the  constitution,  and  that  the  trial  and  conviction  was 
illegal  and  void.  This  motion  was  overruled,  and  the  death  penalty  adjudged,  from 
which  the  prisoner  again  appealed. 

Smith,  C.  J.,  alter  reciting  the  above  facts :  It  is  too  plain  a  proposition,  to  require 
support  from  argument  or  precedent,  that  whatever  defenses  were  set  up,  or  could  have 
been  set  up,  upon  the  hearing  of  the  former  appeal,  are  conclusivelv  determined  in 
that  adjudication,  and  are  not  reviewable  in  the  present  appeal.  Maory  v.  Henry,  83 
N.  C.  298.  As  the  defense  now  sought  to  be  set  up  could  as  well  have  been  made  avail- 
able when  the  first  appeal  was  taken,  it  has  passed  into  the  domain  of  re«  acyudioata^  and 
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Gatmot  DOW  be  pressed  into  service.  We  do  not  say  that  a  Judgment  not  anthorfzed  by 
law.  and  unlike  that  upheld,  mav  not  be  revieweil  and  reversed  bvaj)peal.  Undoubt- 
edly such  new  error  introduced  into  the  proceedings,  and  not  within  the  compass  of 
the  ruling  in  the  appellate  court,  could  be  thus  corrected.  But  where  the  second  is  in 
strict  conformity  with  the  judgment  before  rendered,  and  whose  validity  has  been  sus- 
tained, there  is  no  ground  for  a  second  api>eal«  and  it  cannot  be  entertained.  It  is,  in 
&ct»  an  attempt  to  evade  or  defeat  the  mandate  of  the  higher  court,  whether  so  intended 
or  not.  The  appeal  was  im providently  taken,  and  must  be  dismissed,  and  the  court 
below  left  to  proceed  in  the  execution  of  the  mandate  of  this  court 


Scott  «.  Brtan^ 

(A^pmiM  Omtri  of  North  OcarcUmau    June  0, 1887.) 

L  PARnrKRBHip— CoirraiBTrnoN— PABTin. 

In  an  action  upon  notes  given  by  five  parties.  Judgment  was  entered  against  two 
of  the  narties,  who  paid  the  Judgment  in  unequal  proportions.  The  one  oontrib- 
uting  t-lie  excess  afterwards  commenced  an  action  against  the  other  on  claims  not 
connected  with  the  notes,  and  at  a  later  stage  of  the  case  introduced  a  claim,  by 
way  of  replication,  to  recover  the  excess  so  contributed  by  him.  It  was  determined 
in  the  action  that  the  five  original  parties  to  the  notes  were  copartners  in  the  trans- 
action in  which  the  same  were  given,  but  it  appeared  that  all  of  the  three,  other 
than  those  who  paid  the  notes,  were  insolvent,  and  that  one  of  them  was  dead,  with 
no  representative,  and  another  one  non-resident.  Ueld^  that  the  plaintiff  could 
maintain  hb  action  for  contribution  against  the  one  paying  the  smaller  sum,  with- 
out bringing  in  the  remaining  three  as  parties  to  the  action. 

2.  Samk— IiraoLVBVT  Mkkbbks. 

The  whole  excess  oontributed  by  one  partner  in  the  payment  of  firm  notes  is  to 
be  chaiKcd  to  the  copartnership  account,  and  one-half  tnereof  borne  by  the  partner 
contributing  the  excess,  and  the  other  half  by  the  partner  contributing  the  smaller 
amount,  where  the  other  members  of  the  firm  are  insolvent. 

3.  Plkauiivo — Repucatiok— OBJecTioNS,  WHEN  Taken. 

Where  a  claim  for  contribution  is  set  up  by  wav  of  replication  at  an  early  stage 
of  the  case  as  a  count«r-claim  to  a  counter-claim  interposed  by  the  defendant,  and 
no  objection  is  made  thereto,  and  other  proceedings  extending  over  a  number  of 
years  have  in  the  mean  time  taken  place,  the  replication  will  be  treated  as  an  ani'^nd- 
ment  to  the  original  cause  of  action,  and  it  is  too  late  to  object  that  the  claim  thereby 
introduced  was  improperly  set  up  as  a  reply. 

Appeal  from  Chatham  coontj. 

John  Manning^  for  plaintiff.  FuMevt  Snow  db  Smith  and  B»  I.  Howze,  for 
defendant. 

Smith,  0.  J.  This  case  commenced  in  1872,  and,  after  repeated  references 
and  reports  and  one  appeal  to  this  court,  (73  N.  C.  582,)  has  been  protracted, 
and  Is  now  before  us  for  final  adjudication,  very  much  narrowed  in  its  scope. 
The  referee  finds  to  be  due  the  plaintiff,  on  March  16,  1874,  the  sum  of 
$1,307.53,  in  making  up  which  is  a  charge  of  82,000  for  a  debt  belonging  to 
the  plaintiff,  and  used  in  paying  off  a  judgment  recovered  by  one  Harris 
against  the  parties  to  this  suit  in  the  superior  court  of  New  Hanover.  The 
indebtedness  thus  reduced  to  judgment  consisted  in  three  several  notes  each 
for  $1,050,  made  on  January  1,  1857,  and  payable,  with  interest,  at  short  in- 
tervals, and  executed  under  seals  by  the  plaintiff,  the  defendant,  and  three 
others,  J.  S.  Banks,  L.  A.  Williams,  and  W.  P.  Elliott.  The  notes  were  given 
in  purchase  of  the  steamer  Enterprise,  intended  to  be  run  on  the  joint  ac- 
count of  copartners  on  the  Cape  Fear  river,  between  Wilmington  and  Lock- 
ville.  She  was  so  run  for  a  time  without  profit,  and  was  finaliy  burned  and 
destroyed.  The  referee  was  ordered  at  spring  term,  1879,  to  report  the  part- 
nership account  of  the  steam-boat  company,  and  be  repoi'ted  that  there  was 
no  such  copartnership.  Upon  defendant's  exception,  the  matter  was  recom- 
mitted, and  the  referee  directed  to  asceitain  whether  such  copartnership  did 
not  in  fact  exist;  and  at  spring  term,  1883,  he  reported  that  it  was  formed  of 
the  parties  to  the  note  in  the  year  1856  or  1857,  and  he  was  then  required  to 
take  and  state  the  partnership  account.    The  rcieree  failed  to  carry  out  the 
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order  in  consequence  of  the  defendant's  objection  that  the  other  three  mem- 
bei-8  of  the  firm  were  not  parties  to  the  action.  At  spring  term,  1885,  the  de- 
fendant's objection  was  overruled,  to  which  he  excepted,  and  the  referee  was 
directed  to  proceed  under  the  previous  order. 

The  parties,  by  counsel  and  in  person,  appeared  before  the  referee  on  Sep- 
tember 5th,  when  he  proposed  to  take  the  account,  when  defendant's  counsel 
interposed  a  similar  objection  to  the  taking  any  evidence  in  regard  to  the 
412,000  charge  as  being  an  item  in  a  partnership  matter  which  could  not  be 
divorced  from  the  general  account,  and  made  a  separate  debt  or  demand  by 
one  partner  against  the  other;  and  he  also  objected  to  it  as  growing  out  of 
the  relations  of  the  several  obligors,  as  co-principals.  On  the  contrary,  plain- 
tiff's counsel  insisted  that  the  objection,  if  of  any  force,  came  too  late;  as  the 
pleading,  though  in  form  a  replication,  had  been,  since  its  filing  in  1873, 
treated  as  part  of  the  complaint,  and  repeated  orders  and  other  proceedings 
had  in  the  mean  time  taken  place.  The  referee,  therefore,  took  no  further 
evidence  on  the  point,  and  made  his  final  report,  finding  it  impossible,  with- 
out proof,  to  state  the  accounts,  deciding  that  the  defendant's  objection  came 
too  late,  and  that  the  sum  heretofore  reported  is  the  true  balance  due  from 
the  defendant  to  the  plaintiff. 

We  do  not  deem  the  presence  of  the  three  other  parties  essential,  since  it 
appears  that  each  of  them  is  insolvent;  Williams  died  with  no  representative; 
Banks  non-resident;  and  Elliott,  only,  residing  in  the  state.  The  suit  on  the 
notes  given  for  the  steam-boat  was  settled  by  the  payment  of  $1,250  by  the 
plaintiff,  ef  a  like  sum  by  the  defendant,  and  the  plaintiff's  surrender  to  Har- 
ris of  a  claim  held  by  him  against  Elliott  and  Harris,  the  latter  being  a  surety, 
for  $2,148,  making  the  excess  $2,000  paid  by  the  plaintiff.  Ck)n6ning  our  at- 
tention to  this  item  as  derived  from  the  plaintiff's  own  funds,  and  as  affected 
by  their  relations  upon  the  note,  it  app^rs  to  us  that  wliile  this  sum,  in  its 
whole  amount,  should  be  charged  to  the  copartnership  account,  yet  only  one- 
half  of  it  is  due  from  the  defendant  to  theplaintiff,  just  as  would  have  been 
the  plaintiffs  money — payment  divided  between  the  parties;  but  that  an  equal 
sum  was  paid  by  the  plaintiff,  and  thus  their  contributions  are  equal.  So 
must  it  be  as  to  the  alleged  excess  of  the  plaintiff's  payment.  There  may  be 
some  explanation  on  this  point,  as  we  must  infer  from  the  fact  that  there  is 
no  controversy  about  the  amount  What  effect  the  correction  may  have  upon 
the  result  will  appear  upon  a  restatement,  if  found  necessary. 

We  deem  it  therefore  proper,  before  any  final  judgment,  to  have  the  point 
inquired  into.  So  far  as  the  objection  rests  upon  the  form  of  the  pleading, 
the  charge  being  termed  a  replication,  it  is  untenable.  While  a  counter-claim 
to  a  counter-claim  is  inadmissible  upon  the  strict  rules  of  pleading,  its  early 
introduction  in  the  action,  without  objection  to  the  manner  of  introducing, 
requires  us  at  this  late  stage  to  assign  it  a  place  in  the  complaint  as  an  amend- 
ment; not  as  supplementary,  but  as  belonging  to  the  first  allegation  of  the 
plaintiff's  cause  of  action.  We  therefore  deem  it  proper  to  dired;  an  inquiry 
upon  the  point  whether  the  whole  $2,000  shall  be  charged  against  defendant, 
or  one  moiety  only  of  it,  and  the  reference  will  be  to  the  same  referee,  Wo- 
mack. 


Ogden  f>.  Bbown  and  others. 

(Supreme  Court  of  Appeals  of  Virginia.    September  15,  1887.) 

Judgment— Suspension  or  Dbobeb— Answer  Filed  Aftbb  Decebb. 

In  an  action  to  enforce  certain  judgments  for  the  purchase-price  of  land,  a  decree 
ordering  the  sale  of  the  land  was  entered  as  by  confession,  and  afterwards,  baton 
the  same  day,  an  answer  was  filed  by  leave  of  the  court,  setting  up  the  pendenpy 
of  another  action  concerning  the  ownership  of  the  purchase  money ;  but  the  de- 
cree was  nut  amended  ur  stayed,  and  no  further  notice  was  taken  of  the  answer. 
Under  Code  Va.  c.  167,  §  85,  providing  that  a  cause  shall  not  be  sent  to  the  rules  or 
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coDtinued  b^caoM  aa  answer  it  tiled,  vnleas  good  caose  is  shown,  h«H  that  the  de- 
cree should  have  been  amended,  or  its  operation  suspended,  until  the  ownership  of 
the  fund  in  question  was  settled. 

IiAGY»  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Amherst 
county,  rendered  on  the  sixteenth  day  of  April,  1886.  The  suit  was  insti- 
tuted in  Harch,  1886,  having  for  its  object  the  enforcement  of  the  lien  of  cer- 
tain judgments  obtained  against  the  defendant,  Ogden,  in  the  name  of  the  de- 
fendant in  this  suit,  Jno.  B.  Robertson,  trustee.  The  judgments  were  ob- 
tained* respectively,  at  the  October  term,  1882,  Octobei^terau  1883,  and  at  the 
October  term,  1884,  and  were  upon  the  bonds  given  by  Ogden  for  the  purchase 
money  of  certain  property  mentioned  in  the  bill  as  Pedlar  mills,  and  certain 
lands  adjoining.  The  enforcement  of  the  judgments  was  delayed  by  injunc- 
tion in  another  suit,  which  was  dismissed  on  the  eighteenth  of  October,  1883. 
The  title  to  the  property  was  retained  by  the  trustee,  Eobertson,  tosecure  the 
payment  of  the  purchase  money.  The  bill  in  this  case  alleging  that  a  resale 
of  the  land  was  necessary,  and  that  the  trustee  was  in  very  embarrassed  cir- 
cumstances— the  resale  should  not  be  made  by  him,  and  the  same  being  taken 
for  confessed,  as  to  both  Ogden  and  Robertson,  trustee,  the  court,  on  the  six- 
teenth day  of  April,  1886,  rendered  the  decree  complained  of.  The  defend- 
ant, Robertson,  trustee,  having  filed  a  deed  conveying  the  said  land  to  Ogden 
in  the  papers  in  the  cause,  the  court  decreed  that,  unless  the  defendant  paid 
the  said  purchase  money  within  60  days  from  the  date  of  the  decree,  the  ap- 
pellees, who  were  named  oommiseioners  for  that  purpose,  should  resell  the 
said  land  at  public  auction  on  terms  there  stated.  On  the  same  day,  subse- 
quently to  the  entry  of  this  decree,  the  answer  of  Ogden  was  filed  in  the  cause 
by  leave  of  the  court,  to  which  the  plaintiffs  replied  generally.  In  this  an- 
swer the  defendant,  Ogden,  denied  the  right  of  the  commissioners  appointed 
by  the  court  to  maintain  the  suit,  the  contract  not  having  been  made  with  the 
commissionei-s,  but  with  the  trustee,  who  had  not  been  iremoved,  and  setting 
up  a  dispute  concerning  the  ownership  of  the  purchase  money  for  the  property 
bought  by  him,  carried  on  in  another  suit  in  that  court  in  the  name  of  David- 
son ▼.  8mitht  and  filed  the  answer  of  Hazael  Williams  in  that  suit  with  his 
said  answer,  in  which  the  said  Williams  claimed  that  a  large  part  of  the  pur-^ 
chase  money  was  due  to  him  under  his  original  contract  concerning  the  land 
in  qaestion.  There  was  no  evidence  taken  in  the  cause,  nor  was  the  answer 
of  the  defendant  further  noticed  in  the  cause  than  as  has  been  said;  nor  was 
the  decree  amended  or  st^ed,  when  the  appellant,  anticipating  an  execution 
of  the  decree  for  sale  of  the  land  by  the  commissioners  appointed  therein  for 
the  purpose,  applied  for  and  obtained  an  appeal  to  this  court. 

The  first  error  assigned  is  that  the  circuit  court  took  no  notice  of  the  answer 
filed  on  the  same  day  the  decree  was  entered,  and  rendered  the  decree  upon 
the  bill  as  taken  for  confessed  as  to  the  said  respondent,  and  decreed  a  sale  in 
the  face  of  the  fact,  which  appeared  from  the  answer  and  exhibit  filed  there- 
with, that  a  controversy  was  depending,  in  another  suit,  concerning  the  own- 
ership of  the  judgments  sought  to  be  enforced  in  this  suit.  It  is  contended  on 
the  other  hand  that,  while  this  is  true  now,  as  the  record  stands,  it  was  not 
true  when  the  decree  was  rendered  which  directed  the  sale — ^the  said  proceed- 
ings being  subsequent  to  the  decree;  that  while  an  answer  may  be  filed  at  any 
time  before  final  decree,  the  cause  cannot  be  delayed  thereby.  Our  statute 
provides  that  ''at  any  time  before  final  decree,  a  defendant  maybe  allowed  to 
file  his  answer,  but  a  cause  shall  not  be  sent  to  the  rules,  or  continued,  be- 
cause an  answer  is  filed  in  it,  unless  good  cause  be  shown  therefor."  Chapter 
167,  §35,  CodeVa. 

Whatever  may  have  been  the  propriety  of  the  decree  complained  of  when 
entered,  when  on  the  same  day  it  appeared  to  have  been  improvidently  ren- 
dered, it  should  have  been  amended,  or  its  operation  suspended,  and  steps 
taken  to  settlci  either  in  this  suit  or  in  the  suit  of  Davidson  v.  JSmith,  the 
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rights  of  the  parties  to  the  fund  in  question,  in  order  to  sell  the  land  at  the 
best  price,  and  to  prevent  its  sacrifice.  Under  the  circumstances  of  thi^  case 
it  may  be  necessary  to  ascertain  the  rights  of  the  parties  to  the  fund  to  bd 
raised  by  the  sale  of  the  land,  as  well  as  to  determine  the  liens  thereon ;  and 
whether  it  was  necessary  to  take  an  account  of  these  in  this  suit,  or  await  the 
result  of  that  investigation  in  the  other  suit,  it  is  necessary  that  such  settle- 
ment shall  be  made  before  the  sale  is  made.  As  is  suggested,  if  Hazael  Will- 
iams, who  was  the  original  owner  of  the  land,  was  the  owner  of  a  large  part 
'  **  the  purchase  moneyr  as  he  claimed,  or  if  some  other  person  was,  the  sale 
could  be  safely  made  only  after  this  question  had  been  settled. 

We  are  of  the  opinion  that  the  circuit  court  of  Amherst  county  erred  in  not 
reforming  or  amending  its  decree,  or  suspending  its  operation  until  this  ques- 
tion in  dispute  had  been  settled.  And  for  this  cause  the  said  decree  will  be 
reversed,  and  the  cause  remanded  for  further  proceedings  to  be  had  therein, 
in  order  to  the  final  settlement  of  all  disputed  questions  in  the  cause,  Be- 
versed  and  remanded. 


Smith  «.  Bawunos*  Adm'b  and  others. 

(Supreme  Court  of  AppeaJe  of  Virginia,    September  16,  1887.) 

New  Trial— Absence  or  Party— Negliqenck. 

An  -action  in  which  certain  property  levied  on  by  defendant  was  claimed  by 
plaintiff  under  a  previous  execution  sale,  against  the  debtor  in  defendant's  execu- 
tion, was  tried  on  the  first  day  of  the  term,  in  the  plaintifTs  absence,  the  court  re- 
fusing a  continuance  to  enable  him  to  be  present.  Written  evidence  of  title  in 
plaintiff  was  produced,  to  avoid  which  defendant  testified  to  certain  statements  by 
plaintiff  that  the  })roperty  had  been  released  to  the  execution  debtor,  and  defend- 
ant had  thus  been  induced  to  make  the  levy.  A  verdict  having  been  rendered  for 
defendant,  plaintiflT  filed  his  affidavit,  showing  that  he  started  for  the  coort-house 
in  time  for  the  trial,  and  that  his  absence  was  due  to  delays  in  the  railroad  trains, 
and  their  failure  in'making  connections ;  that  he  never  made  the  statements  sworn 
to  by  defendant;  that  he  owned  the  property,  and  had  never  released  it;  that  In 
the  alleged  statements  he  was  referring  to  other  matters;  and  that  he  would  testify 
accordingly.    Held,  thai  plaintiff  was  entitled  to  a  new  trial. 

Appeal  from  circuit  court,  Amherst  county. 

HiNTON,  J.  It  appears  by  the  record  in  this  case  that  in  April,  1878,  William 
H.  Mosby,  administrator  of  J.  H.  Bawlings,  late  sheriff  of  Amherst  county, 
suing  for  the  benefit  of  George  H.  Dameron,  recovered  a  judgment  against 
John  T.  Edwards  and  A.  W.  Williams  for  the  sum  of  $15,000,  the  penalty  of 
the  bond,  to  be  discharged  by  the  payment  of  $2,786.10,  with  interest  from 
the  twenty-third  September,  1873,  and  the  costs  of  suit,  subject  to  a  credit  of 
$620.25,  as  of  June  27,  1875.  An  execution  issued  upon  this  judgment,  and 
was  levied  on  certain  personal  property  as  being  owned  by  the  said  A.  W. 
Williams,  when,  Henry  E.  Smith,  the  plaintiff  in  error  here,  claiming  to  be 
the  owner  of  a  large  portion  of  said  property,  the  sheriff  required  an  indem- 
nifying bond  of  Dameron,  which  being  given,  Smith  gave  a  suspending  and 
forthcoming  bond;  whereupon  Smith  was  allowed  to  interplead,  and  an  issue 
was  made  up  to  try  the  right  of  property.  When  the  case  was  called  for  trial, 
on  the  tenth  day  of  April,  1884,  that  being  the  first  day  of  the  term  of  the 
circuit  court  of  said  county,  the  counsel  for  Smith  moved  for  a  continuance 
on  the  ground  that  Smith,  who  desired  to  be  a  witness  on  his  own  behalf,  was 
absent.  This  motion,  however,  was  overruled  by  the  court,  and  the  case  was 
proceeded  with.  On  the  trial  the  counsel  for  Smith  proved  by  the  memoran- 
dum of  sale  of  the  property  in  question,  and  the  receipt  of  the  sheriff  for  the 
purchase  money  of  said  property,  and  a  deed  of  loan  with  the  certificate  of  re- 
cordation thereof,  that  Smith  had  bought  the  said  property  several  years  he^ 
fore^  at  a  sheriff's  sale  under  an  execution  against  Williams,  and  had  then 
loaned  it  to  Williams.    But  upon  the  testimony  of  Dameron,  who  stated*  in 
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substance,  that  the  plaintiff  !n  error.  Smith,  had  come  to  his,  Dameron's, 
house,  and  told  him  that  he  had  secured  the  property  embraced  in  the  said 
<ieed  of  loan  by  a  deed  of  trust  on  land,  and  had  released  the  propeity  men- 
tioned in  the  said  deed  of  loan,  and  that  he  (Dameron)  was  prompted  by  this 
statement  to  levy  on  said  property,  the  juiy  found  a  verdict  in  Dameron^s 
favor. 

On  the  twelfth  day  of  April,  1884,  Smith  appeared  in  court  and  filed  his 
affidavit,  in  which  he  stated,  in  Islibstance,  that  he  had  started  for  Amherst 
«ourt-house  on  the  morning  of  the  tenth  of  April,  1884,  the  first  day  of  the 
term,  on  the  Richmond  &  Allegheny  Railroad,  to  connect  at  Lynchburg  with 
a  train  running  to  Amherst  court-house.  That  the  train  on  the  Richmond 
&  Allegheny  Railroad  failed  to  connect  at  Lynchburg,  the  early  freight  train 
having  just  left,  and  that  he  then  took  the  next  train,  which  started  at  10:30 
o*clock  A.  M.,  but  that  this  last-named  train  was  dehiyed  on  the  route,  and  that 
when  he  reached  Amherst  court-house  the  trial  was  over.  That  he  had  never 
made  the  statements  testified  to  by  Dameron.  That  he  had  purchased  the 
property  in  the  deed  of  loan  specified,  and  had  paid  for  it  with  his  own  money. 
That  he  had  never  been  repaid  for  this  outlay;  had  never  been  secured  there- 
for by  a  deed  of  trust  on  land ;  had  never  released  the  deed  of  loan ;  and  that 
he  would  so  testify  if  put  upon  the  stand.  And  he  moved  the  court  upon 
the  grounds  stated  in  the  affidavit  to  set  aside  the  verdict  of  the  Jury,  and 
grant  him  a  new  trial.  But  the  court  overruled  this  motion,  and  entered  an 
order  directing  the  plaintiff  in  error  to  deliver  the  property  in  question  to  the 
sheriff  of  Amherst  county,  and  pay  to  Dameron  his  costs.  But  in  so  doing, 
we  think,  the  circuit  court  of  Amherst  erred.  The  affidavit  of  Smith  was 
not  only  such  as  to  advise  the  court  of  the  materiality  of  his  testimony,  but 
it  ought  to  have  convinced  the  court  that  without  thac  testimony  no  fair  trial 
of  the  case  could  be  had.  The  written  evidence,  adduced  by  the  counsel  for 
■Smith,  standing  alone,  showed  a  clear  title  to  the  property  in  Smith.  This 
evidence  must  be  overthrown  or  evaded.  To  do  this,  Dameron  had  testified 
that  Smith  had  told  him,  a  short  time  before  the  property  in  controversy  was 
levied  on  under  the  execution  in  the  proceedings  mentioned,  that  he  (Smith) 
had  been  secured  for  the  property  mentioned  in  the  said  deed  of  loan  by  a 
deed  of  trust  on  land,  and  that  he  had  released  the  property  specified  in  the 
deed  of  loan,  and  had  no  claim  upon  it.  In  this  aspect  of  the  ease,  Smithes 
version  of  what  he  had  really  said  was  most  material,  and  was  made  so  by 
the  testimony  of  Dameron  in  regard  to  his  own  statements.  This  testimony 
of  Smith,  as  foreshadowed  in  his  affidavit,  was  also  of  a  character,  unless 
discredited,  to  have  induced  a  verdict  directly  the  reverse  of  that  which  was 
rendered,  for  it  would  have  offset  the  testimony  of  Dameron,  and  have  left  the 
-case  to  be  decided  upon  the  written  evidence,  which  was  all  in  Smith's  favor. 
Nor  is  the  statement  of  Smith  as  to  what  he  would  testify  merely  contradictory 
of  what  Dameron  testified  that  he  had  told  him.  On  the  contrary,  it  shows 
that  Dameron  had  misapprehended  the  deed  of  trust  to  which  Smith  was  al- 
luding, and  that  he  (Smith)  was  referring  to  another  and  different  trust  deed 
which  bad  been  taken  long  before  there  were  judgments  against  Williams. 

But  it  is  argued  that  if  all  this  be  so,  yet  that  the  failure  of  Smith  to  be 
present  at  court  when  the  case  was  called  for  trial  was  such  negligence  as 
ought  to  preclude  a  reversal  of  the  judgment.  We  cannot,  however,  concur 
in  this  suggestion .  The  failure  of  Smith  to  attend  at  the  trial  cannot  fairly  be 
imputed  to  negligence  on  his  part.  He  started  for  court  in  time  to  have 
reached  there  before  the  case  was  tried,  we  may  safely  assume  from  the  failure 
of  the  record  to  disprove  it,  if  the  trains  on  the  Richmond  &  Allegheny  Railroad 
had  not  failed  to  connect  at  Lynchburg  with  the  train  running  to  Amherst 
court-house.  He  then  took  the  next  train  for  that  place,  and,  but  for  its  be- 
ing delayed  on  the  route,  it  seems  probable  that  he  would  have  reached  court 
l^efoie  the  trial  had  ended.    In  any  event,  he,  the  plaintiff  in  error,  seems  to 
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have  used  reasonable  and  proper  efforts  to  attend  the  trial,  and  his  failure  to 
reach  the  court  in  time  should  be  imputed  to  an  accident  which  he  could  not 
foresee,  rather  than  negligence  on  his  part. 

The  Judgment  must  be  reversed,  and  the  case  must  be  remanded  to  tho 
circuit  court  of  Amherst  county  for  a  new  trial  to  be  had  therein. 


Priob  and  another  «;  Douglas  Co. 

{Supreme  Oofort  of  Georgia,    J«naary  IS,  18S7.) 

1.  AppEAL—Iesun  vot  Raiskd  Below. 

Where  in  an  affidavit  of  illegality  to  mfi.fa,  no  inue  is  raised  as  to  the  authority 
of  the  ordinary  to  iasue  it.  or  to  bis  failure  to  comply  with  any  couditiou  regaired 
by  law  as  to  notice  or  settlement  previous  to  takhig  action  thereon,  such  qaestions 
cannot  be  entertained  on  appeal. 

2.  County  Officsbs—Dbfault— Fi.  Fa.  AOAiirarr  BoNDeMsir. 
Under  Code  Ga.  H  62^-525,  56S,  909,  regulating  the  prooeases  for  bringing  de- 
faulting county  officers  to  account,  and  enforcing  the  payment  of  arrearages  dae 
f^m  them,  notice  in  writing  or  otherwise  it  not  required  to  be  given  to  aach  an 

'    '  i  bondsmen  to  recover  the 


nrom  tueni,  notice  m  writing  or  other  wise  u  not  required  t 
officer  before  the  issuance  of  a)S./a.  against  him  and  Im  bon 
amount  of  a  default.     Waldm  v.  Lee  Co.,  GO  Qa.  2d8,  followed. 


8.  County  Trkasubsk— Fazlusx  to  Kbkp  Books— Evxdencb. 

A  county  treasurer  who  has  failed  to  keep  his  accounts,  books,  and  vouchers  in 
accordance  with  the  statutory  requirements,  and  whose  accounts  have  been  aeUled 
by  reference  to  all  sources  of  information  at  the  command  of  the  court,  as  the 
stubs  in  other  county  offices,  in  order  to  approximate  his  standing  with  the  county, 
cannot  take  advantage  of  his  negligence  to  substitute  evidence  of  a  lower  character 
for  the  record  he  was  bound  to  make  out,  especially  when  it  appears  that  the  mat- 
ters sought  to  be  introduced  were  oonsiderea  when  the  accounts  were  inveetigated 
by  the  parties  appointed  for  that  purpose. 

4.  Same— Action  on  Bond— Evidence. 

Where,  in  psooeedings  against  a  defaulting  countv  treasurer,  ^d  his  bondsmen 
by  )E./a.,  the  treasurer  aione  has  filed  an  affidavit  of  illegality,'  it  is  no  error  to  re- 
taae  to  admit  the  officer's  bond  in  evidence,  to  show  that  the  devattavit  complained 
of  was  committed  before  the  execution  of  such  bond,  prior  to  a  levy  under  the  Jl. 
/a.  being  made  upon  the  sureties. 

Error  from  superior  courts  Douglas  county. 

This  was  a  proceeding  to  collect  the  amount  of  a  default  from  a  defaulting 
treasurer  and  his  bondsmen,  under  a^/a.  issued  by  the  ordinary.  The  fol- 
lowing are  the  grounds  for  new  trial  referred  to  iQ  the  opinion:  *'(4)  Be- 
cause the  court  erred  in  overruling  a  motion  to  dismiss  this  execution  issued 
by  the  county,  or  in  favor  of  Doughis  county,  by  II.  T.  Cooper,  ordinary  of 
said  county,  against  D.  W.  Price,  J.  B.  Duncan,  T.  H.  Selman,  and  Young 
Vansant;  the  execution  being  against  D.  W.  Price,  as  defaulting  county 
treasurer  of  said  county,  and  J.  B.  Duncan,  T.  H.  Selman,  and  Young  Van- 
sant, as  securities  on  his  bond  as  said  treasurer.  The  motion  to  dismiss  said 
execution,  or  to  quash  the  same,  being  on  the  ground  that  the  execution,  or 
the  judgment  from  which  said  execution  issued,  did  not  show  that  any  ten 
days'  written  notice  had  been  given  as  required  by  law,  or  that  any  notice  of 
any  kind  had  been  given  to  the  said  D.  W.  Price,  county  treasurer,  before 
said  ordinary  rendered  his  judgment  and  issued  said  execution.  (5)  Because 
the  court  erred  in  ruling  out  the  evidence  of  J,  G.  Maxwell  and  T.  H.  Selman» 
proving  that  a  committee  from  the  grand  jury  had  examined  the  books  of  the 
treasurer,  and  that  upon  examination  it  appeared  that  tlie  treasurer  had  a 
balance  due  him;  this  examination  being  made  before  the  books  of  the  tre<is- 
urer  had  been  altered  by  members  of  the  committee,  and  by  a  clerk  of  said 
committee,  at  a  subsequent  meeting  of  the  committee,  such  evidence  being 
offered  to  show  that  it  was  impossible  to  prove  from  the  books  the  true  amount 
due  the  county,  many  of  the  erasures  being  made  in  the  absence  of  the  treas- 
urer, and  without  his  consent.  That,  after  said  erasures  and  alterations,  the 
ordinary^  without  notice  to  the  defendant  or  his  securities,,  issued  a^./a. 
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against  them  for  $1,818.70,  the  amount  appearing  to  be  dae  after  such  alter- 
ations and  erasures  were  made.  The  court  refused  to  allow  the  witness  Max- 
well to  testify  as  to  the  conclusions  of  the  committee,  but  allowed  him  to 
state  what  changes  had  been  made  in  the  books,  and  what  the  change  in  the 
aggregate  was.  (6)  Because  the  court  erred  in  ruling  out  the  tax  digest  for 
the  year  1883  of  said  county,  and  that  the  court  also  erred  in  ruling  out,  or 
refusing  to  admit,  the  order  of  the  ordinary  assessing  the  county  tax  for  the 
year  1883,  after  the  plaintiff  had  put  in  evidence  the  receipts  of  the  treasurer 
for  that  year  given  by  said  treasurer,  or  claimed  to  have  been  given  by  said 
treasurer,  to  W.  A.  Sayer,  the  tax  collector  of  said  county  for  said  year, 
amounting  to  six  thousand  nine  hundred  and  twenty-four  dollars  and  twenty- 
three  cents.    Said  order  assessing  said  county  tax  and  said  digest  would  show 

that  only  four  thousand  and dollars  was  raised  by  ^d  assessment, 

which  would  be  sufficient  to  cover  the  devastavit  claimed  by  the  county  on 
said  bond.  (7)  Because  the  court  erred  in  ruling  out  the  treasurer's  bond 
when  offered  by  the  defendant,  it  showing  that  the  securities  on  said  bond, 
to- wit:  J.  B.  Duncan,  T.  H.  Selman,  and  Young  Yansant,  were  not  liable  for 
any  devastavit  which  occurred  prior  to  the  date  of  said  bond;  the  bond  of- 
fered and  ruled  out  being  D.  W.  Price's  bond,  as  county  treasurer,  for  the 
term  before  the  giving  of  the  bond  from  which  the  execution  issued;  and  it 
further  appearing  from  the  record  evidence  in  the  case  that  the  devastavit 
complained  of  occurred  in  the  years  1881  and  1882,  long  before  the  securities 
against  whom  the  fl,  fa.  issued  were  bound  for  the  acts  of  said  treasurer,  they 
having  signed  his  bond  on  the  first  of  January,  1883;  that  this  proceeding 
was  the  first  opportunity  they  had  of  litigating  their  rights, — the  court  hold- 
ing that  said  securities  could  not  be  heard  in  this  proceeding,  and  could  only 
be  heard  after  a  levy  was  made  on  their  property.  The  court  refused  to  al- 
low said  securities  to  be  made  parties,  or  to  allow  them  to  show  when  said 
devastavit  occurred, — ^which  defendants  say  was  error.  (8)  Because,  when 
the  judgment  of  the  ordinary  against  defendants,  from  which  the  ft,  fa.  is- 
sued, was  offered  in  evidence  by  plaintiff,  it  was  objected  to  by  the  defendant, 
on  the  ground  that  said  Judgment,  or  the^.  fa.  issuing  from  said  judgment, 
failed  to  show  that  the  defendant  Price  was  notified  to  appear  by  citation, 
rule,  or  otherwise,  as  required  by  law,  which  objection  was  overruled  by  the 
court,  and  said  judgment  and  execution  put  in  evidence, — all  of  which  defend- 
ant says  was  error.  Whereupon  he  prays  that  these  his  grounds  for  a  new  trial 
be  inquired  of  by  the  court,  and  that  a  new  trial  be  granted  him,  all  of  which  as- 
signments of  error  were  overruled  by  the  court,  and  a  new  trial  refused,— all 
of  which  is  assigned  as  error." 

C.  2>.  Phillips  and  /.  M.  cfe  J.  Y.  Bdge,  for  plaintiff  in  error.  T.  W.  La- 
tham  and  /.  8,  James,  contra. 

Haix,  J.  The  affidavit  of  illegality  filed  by  the  county  treasurer  to  this 
execution  raises  no  issue  as  to  the  authority  of  the  ordinary  to  issue  the  same, 
or  as  to  his  failure  to  observe  any  condition  required  by  law,  as  to  notice  or 
settlement,  previous  to  taking  action  thereon;  and  although  these  questions 
were  discussed  at  the  bar,  we  decline  to  express  an  opinion  upon  them.  If 
the  execution  issued,  or  was  proceeding  illegally,  upon  any  of  these  grounds, 
they  should  have  been  set  up,  and  insisted  on  in  the  afiidavit,  so  that  the  op- 
posite party  might  have  been  notified  of  the  objections  to  this  demand  he  was 
expected  to  meet. 

(1^  The  affidavit  puts  in  issue  the  fact  that  the  county  treasurer  is  in  fault, 
and  insists  that  he  has  accounted  for  and  paid  over  all  funds  received  by  him. 
(2)  It  denies  indebtedness  to  the  county,  or  that  he  has  in  hand  any  of  its 
lands.  (8)  That  the  amount  charged  against  him  never  came  to  his  hands, 
and  resulted  solely  from  an  erroneous  calculation  made  by  the  ordinary;  or- 
ders which  he  had  paid  off  for  large  amounts,  being  absent  when  th^  calcula- 
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tion  was  made,  having  been  placed  in  the  hands  of  the  grand  jury,  while  in- 
vestigating his  accounts,  and  never  returned  by  them  to  him.  (4)  And  lastly, 
an  offer  to  tender  and  set  off  against  the  county  an  order  for  $800,  which  he 
had,  and  which  the  county  had  refused  to  pay. 

The  jury,  under  the  evidence  and  charge  of  the  court,  found  all  these  issues 
against  the  affiant,  and  returned  as  due  the  county  $1,723.26  principal,  with 
interest  at  7  per  cent,  from  the  date  of  the  execution.  A  motion  was  made 
for  a  new  trial  on  various  grounds,  and  refused;  thereupon  he  excepted  to  the 
judgment  denying  it. 

1.  The  first  ground  we  shall  notice  is  the  fourth,  and  that  has  to  some 
extent  been  anticipated.  If  it  had  been  insisted  on,  as  alreiidy  stated,  it  should 
have  been  set  up  in  the  affidavit  of  illegality,  but  independently  of  this  there 
was  no  error  in  refusing,  on  affiant's  motion,  to  quash  the  fi^  fa.,  because  it 
did  not  appear  that  notice  in  writing  or  otherwise  had  been  given  him  before 
issuing  the  same.  It  is  true  that  this  was  required  by  the  act  of  1825,  (Prince, 
Dig.  186,)  as  was  held  by  this  court  in  Fonter  v.  Cherokee  Co.^  9  Ga.  185. 186. 
Since  that  decision  was  rendered  the  processes  for  bringing  defaulting  county 
officers  to  account,  and  of  enforcing  the  payment  of  arrearages  found  to  be  due 
from  them,  have  been  greatly  modified  and  changed,  (Oode,  523-525,  563, 
909,  and  citations;)  and  the  decision  made  in  this  case  now  under  considera- 
tion is  sustained  by  Walden  v.  Lee  Co.,  60  Ga.  298,  68  Ga.  664»  in  which  it 
was  held  that  the  notice  was  not  a  condition  precedent  to  issuing  the  ft, /a. 
This  also  disposes  of  the  eighth  ground  of  the  motion. 

2.  The  fifth  ground  of  the  motion  is  without  merit.  The  different  conclu- 
sions reached  by  the  committee  of  the  grand  jury,  who  examined  affiant's  ac- 
counts to  ascertain  his  indebtedness,  as  the  result  of  several  calculations 
made,  could  have  thrown  no  possible  light  upon  any  issue  on  trial,  and  were 
wholly  irrelevant,  if  they  had  not  been  objectionable  upon  other  grounds, 
such  as  being  the  conclusions  of  witnesses,  rather  than  those  to  be  reached  by 
the  jury.  Besides,  these  calculations  were  made  upon  badly-kept  books,  bch- 
fore  the  errors  that  abounded  in  them  had  been  corrected,  and  the  court  had 
allowed  evidence  to  go  to  the  jury  showing  what  changes  had  been  made  in 
the  books  In  order  to  rectify  their  inaccuracies  and  faulta. 

3.  The  sixth  ground  of  the  motion  complains  of  error  in  rejecting  the  tax  di- 
gest for  1883,  and  the  order  of  the  ordinary  assessing  the  county  tax  for  that 
year.  It  is  insisted  that  these  documents  would  have  corrected  an  error  in 
the  receipt  given  by  the  affiant  to  the  tax  collector  for  $6,924.23,  by  showing 
that  only  some  $4,000  was  received  by  the  assessor  for  that  year,  and  that  the 
difference  between  these  amounts  would  be  sufficient  to  cover  the  default 
claimed  to  exist.  The  evidence  in  the  case  shows  that  the  entire  account,  in- 
cluding these  matters,  had  been  gone  over  time  and  again;  that  in  keeping  his 
books,  and  in  talking  his  vouchers  and  receipts,  the  law  prescribing  how  this 
should  be  done  had  not  been  followed;  that  these  books  were  faulty  in  many 
respects,  and  had  to  be  changed;  tjiat  affiant  was  present  when  many  of  these 
changes  were  made,  and  assented  to  them;  that  some  were  made  during  his 
absence,  and,  when  the  account  was  completed,  he  went  over  it  and  assented 
to  all  of  them;  that  resort  was  had  to  other  sources  than  his  books,  as  the 
stubs  in  the  books  of  the  ordinary  and  the  derk  of  the  superior  court,  to- 
gether with  the  minutes  of  these  two  courts,  in  order  to  i^proximate  the 
standing  of  the  account  between  him  and  the  county;  and  that  every  item  he 
claimed  on  account  of  lost  or  missing  orders,  receipts,  or  vouchers,  when  sup- 
ported by  any  kind  of  testimony,  was  allowed,  and  that  any  alleged  mistake, 
on  account  of  double  charges  and  so  on,  was  corrected. 

The  duties  of  this  officer  are  carefully  specified  by  law,  and,  among  others, 
he  is  required  to  keep  books,  to  take  and  preserve  vouchers,  to  pay  orders  and 
take  receipts  for  the  amount  paid,  and  carefully  file  them  away.  The  books 
must  show  all  receipts,  stating  when,  from  whom,  and  on  what  account  re- 
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oeived;  and  all  amounts  paid  oat,  when,  to  whom,  and  on  what  acoount  paid. 
They  most  also  contain  a  full  description  of  all  county  or  other  forms  of  in- 
debtedness as  they  are  presented,  together  with  a  copy  of  the  orders  of  the 
ordinary  bringing  in  county  taxes.  This  account,  kept  together  with  the 
vouchers  sustaining  its  items,  he  is  compelled  to  furnish  to  the  grand  jury  at 
the  first  session  of  the  superior  court  of  each  year,  and  must  make  to  them  a 
full  statement  of  the  condition  of  the  county  treasury  up  to  the  time;  he  is 
further  required,  on  the  second  Monday  in  January  of  each  and  every  year, 
to  file  with  the  ordinary  a  full  statement  of  his  account,  accompanied  by  his 
vouchers  for  the  preceding  year,  together  with  his  estimate  of  ihe  indebtedness 
of  the  county  for  the  ensuing  year,  and  the  means  of  providing  therefor,  and 
to  place  his  books  before  these  bodies  for  examination  whenever  called  on. 
He  must  appear  before  the  grand  jury  or  ordinary  to  render  an  account  of  his 
actings  and  doings  as  county  treasurer,  and  to  exhibit  his  books  and  vouchers, 
whenever  notified;  most  publish  at  the  court-house  door,  and  in  a  public  ga- 
zette, if  one  is  published  in  the  county,  a  copy  of  his  annual  statement  to  the 
ordinary.  His  books,  when  full,  together  with  the  vouchers  or  other  files 
relative  thereto,  or  connected  with  the  office,  are  to  be  deposited  in  the  office 
of  the  ordinary,  and  afterwards  are  to  be  a  part  of  his  record.  Ck)de^  g  558,- 
snbsees.  4-9,  indusive,  g  559.  Had  the  affiant  observed  these  requirements 
there  would  have  been  no  necessity  to  resort  to  such  testimony  as  that  offered 
4ind  rejected.  That  they  were  not  observed  was  attributable  to  his  own  negli- 
gence, of  which  he  should  not  be  permitted  to  take  advantage,  and  thereby  to 
anbstitute  evidence  of  a  lower  character  for  the  record  it  whs  incumbent  upon 
him  to  make  out  and  deposit.  That  this  cannot  be  done  generally,  or  without 
some  unavoidable  casualty,  is  scarcely  debatable*  ^KTothing  was  shown  to  take 
this  case  out  of  the  rule  ezduding  such  testimony,  and  we  see  no  error  in  re- 
jecting it. 

4.  The  court  was  dearly  dght  in  rejecting  the  evidence  offered,  set  out  in 
the  seventh  ground  of  the  motion.  No  levy  had  been  made  on  the  property  of 
•either  of  affiant's  securities,  they  had  not  Jdned  in  this  affidavit  of  illegality 
filed  by  him,  and  would  not  have  been  precluded  by  the  judgment  rendered 
thereon  from  subsequently  siting  up  any  defense  that  bdonged  to  them, 
particnlarly  as  to  his  sureties. 

5.  The  verdict  in  this  case  wee  a  most  lenient  one.  The  testimony  im- 
peratively demanded  a  finding  in  favor  of  the  county.  In  concluding  this 
opinion  it  is  perhaps  well  to  remark,  in  order  to  avoid  misapprehension,  that 
it  is  not  oar  purpoBe  to  commend  or  improve  the  indulgence  extended  by  the 
.ooonty  offlciais  to  this  delinquent  treasurer.  Daily  observation  impresses  us 
with  the  necessity  of  holding  public  agents,  especially  those  intrusted  with 
the  collcotion,  safe-keeping,  and  disbursement  of  its  money,  to  a  rigid  ac- 
•eomitability.    Judgment  affirmed. 


LAssmEB  and  others  o.  Simpson  and  others. 

{Bupreinu  Cburt  of  Otorffia.    February  26, 1S87.) 

WrrRKBB— Sbttiho  Abidb  ADMiirisTBAToit's  Dkbd— Admikistbatob  A8  Witnbbb. 
In  a  suit  by  the  heirs  at  law  of  an  intestate,  to  set  aside  a  deed  by  the  adminis- 
trator on  the  ground  of  fraud,  the  administrator,  when  not  made  a  party,  Is  a  com- 
petent witness  to  diicredit  the  deed,  although  the  grantee  in  the  deed  is  dead,  if  the 
mdminietrator*a  liability  on  his  individnal  warranty  in  the  deed  is  more  than  his 
liability  for  misappropriation  of  personalty  into  whioh  the  land  conveyed  had  been 
converted  by  agreement  between  all  the  parties  interested  in  the  estate. 

MivoB — AcnoH  BT  Next  Fribviv — Attainkent  of  Majobitt — Amendmbnt. 

Where  a  minor,  by  next  friend,  is  one  of  the  complainants,  and  pending  the  suit 
the  minor  becomes  of  age,  the  name  of  the  next  friend  may  be  stricken  by  amend- 
ment, and  the  cause  proceed. 
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8.  Flbabiitg— EviDBKCB— Va&iancb— Ouax  BT  AXBNDlCBirr. 

A  deed  is  not  inadmissible  in  evidence  on  the  ground  of  variance,  where  the  mis- 
description of  the  instrament  in  the  bill  has  been  cored  by  an  amendment  which, 
though  fragmentary,  is  sufficient  to  identify  the  instrument  offered  in  proof  at  the 
hearing. 

4.  Appeal— What  Reyikwablb— Vbrdiot— Rboobd. 

Upon  a  bill  praying  for  relief,  general  and  specific,  there  was  a  yerdiot  for  the 
complainants,  and  the  record  on  appeal  set  out  that  fact,  and  no  more,  and  it  did 
not  appear  what  reli^was  found  oy  the  verdict.  Held,  that  the  appellate  court 
could  not  consider  alleged  errors  on  the  part  of  the  trial  court  in  overruling  a  mo- 
tion for  a  new  trial,-  on  the  ground  that  the  verdict  was  variant  from  the  pleadings, 
or  contrary  to  law,  to  the  evidence,  and  to  the  charge  of  the  court,  and  without 
evidence  to  support  it. 

6.  New  Triait— DsciJiBATioifs  of  WrarBss  aftbb  Tbial. 

That  a  witness,  after  the  trial,  made  certain  declarations  at  variance  with  bis 
sworn  testimonvi  will  not  wqrk  a  new  trial. 

Error  from  superior  court,  Decatur  county;  Boweb,  Judge. 

Bill  \>y  Edgar  A.  Simpson,  Emma,  his  wife»  and  said  Simpson*  as  next  friend 
of  Annie  Moore,  for  cancellation  of  certain  4eeds,  recovery  of  the  land  con- 
veyed thereby,  and  for  general  relief.  The  bill  set  out  that  the  complainants 
Emma  Simpson  and  Annie  Moore  were  the  sole  surviving  children  of  one 
Augustus  Moore,  who  died  intestate  in  1864,  seized  of  the  land  in  controversy, 
the  same  being  lots  355  and  366  in  the  Nineteenth  district  of  Decatur  county; 
that  his  widow,  who  survived  him,  took  out  letters  upon  his  estate,  and  ad- 
ministered thereon  until  January  5,  1865,  when  she  intermarried  with  one 
John  Cameron,  who  succeeded  to  the  administration,  John  Lassi  ter  and  William 
Chester  being  his  bondsmen ;  that  one-third  of  the  personal  property  was  set 
apart  to  the  widow  in  settlement  of  her  claims  upon  the  estate;  that  Cameron 
unlawfully  procured  an  order  of  sale  of  said  lands,  and  at  the  sale  they  were 
bought  by  Lassiter,  who  subsequently  transferred  them  to  Cameron,  atid  that 
no  consideration  passed  between  the  parties  to  these  transfers;  that  thereafter 
Cameron  traded  these  lands  for  others  of  Lassiter,  and  that  the  whole  transac- 
tion was  in  fraud  of  the  rights  of  Moore's  heirs.  The  bill  also  alleged  the 
death  of  Lassiter,  leaving  a  widow,  Julia,  and  A.  B.,  B.  F.,  and  Eula  Lassiter, 
children,  in  possession  of  the  land.  The  complainant  Annie  Moore,  having 
come  of  age  pending  the  suit,  the  bill  was  amended  by  making  her  complain- 
ant in  her  own  name.  The  answers  denied  all  the  allegations  of  fraud,  and 
set  up  a  valid  sale. 

There  was  a  verdict  for  the  complainants,  and  a  motion  for  a  new  trial  hav- 
ing been  overruled,  judgment  thereon.  The  defendants  excepted  thereto,  as- 
signing as  error  the  overruling  of  said  motion,  which  was  based  upon  the  fol- 
lowing grounds:  (1)  Because  the  court  erred  in  permitting  counsel  for  com- 
plainants to  amend  their  bill  by  striking  the  name  of  Edgar  Simpson,  as  next 
friend  of  Annie  Moore,  and  leaving  the  name  of  said  Annie  Moore  as  a  party 
thereto;  it  appearing  that  she  had  arrived  at  the  age  of  twenty  years  since 
filing  suit  (2)  Because  the  court  erred  in  holding,  over  the  objection  of  de- 
fendants, that  John  Cameron  was  a  competent  witness  to  testify  to  the  facts 
that  he  was  permitted  to  testify  to,  as  will  appear  from  brief  of  evidence.  (3) 
Because  the  court  erred  in  admitting  in  evidence,  over  objection  of  defendants* 
counsel,  the  deed  made  by  John  Cameron  to  John  and  B.  F.  Lassiter,  movant 
insisting  that  in  his  opinion  there  is  no  allegation  in  said  bill  of  any  trade 
between  Cameron  and  the  two  said  Lassiters,  nor  of  any  complicity  in  the 
fraud  alleged  to  have  been  committed  by  John  Cameron  and  John  Lassiter, 
by  B.  F.  Lassiter  upon  complainants.  (4)  Because  the  verdict  rendered  is 
unauthorized  by  the  pleadings  in  complainants'  bill.  (5)  Because  said  verdict 
is  contrary  to  law  and  the  evidence  introduced  in  said  case;  because  said  ver- 
dict is  unsupported  by  law  and  evidence.  (6)  Because  the  verdict  was  con- 
trary to  the  charge  of  the  court,  as  follows:  '*The  law  presumes  that  the  sale 
was  legal ;  that  there  was  no  fraud  at  all,  until  the  contrary  is  shown  by  evi- 
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dence  that  satisfies  the  minds  of  the  jury  that  there  was  fraud  in  the  sale.  It 
being  the  complainant's  case,  they  seeking  to  set  up  that  the  sale  was  fraud- 
ulent, the  burden  of  proof  is  upon  them  to  show  fraud  in  the  sale,  and  tliat 
these  respondents  had  notice  thereof. "  (7)  Because  since  the  trial  and  verdict 
John  CSameron,  the  principal  witness  for  complainants,  and  upon  whom  they 
relied  to  prove  notice  of  fraud  to  B.  F.  Laasiter,  admitted  in  presence  of  John 
Harrell  and  Augustus  E.  Lassiter  that  B.  F.  Lassiter  was  not  aware  of  any 
fraud  in  the  sale  and  purchase  of  the  Augustus  Moore  lands,  between  John 
Lassiter  and  himself,  as  will  more  fully  appear  by  reference  to  their  affidavits, 
marked  Exhibits  '*A"  and  "B,"  hereto  attached,  and  prayed  to  be  taken  as 
part  of  this  motion  for  new  trial,  with  usual  leave  of  reference. 
O.  G.  Qurley,  for  plaintifCs  in  error.    Donaldson  d  Hqtoea,  for  defendants- 

Bi.BGKi.EY,  G.  J.  1.  Where  a  minor,  by  next  friend,  is  one  of  the  complain- 
ants, and,  pending  the  action,  the  minor  becomes  of  age,  the  name  of  the  next 
friend  may  be  stricken  by  amendment,  and  the  cause  proceed.  Qims  v:  Ben- 
wick.  25  Ga.  58. 

2.  The  more  regular  form  of  pleading  is  for  the  minor  to  sue  by  the  next 
friend,  but,  if  the  next  friend  sue  as  next  friend  of  the  minor,  it  is  the  same 
thing,  in  substance. 

3.  The  specific  ground  on  which  the  competency  of  a  witness  was  denied 
must  be  disclosed.  If  he  testifies  to  various  facts,  some  of  which  he  was  com- 
petent to  prove,  a  general  allegation  that  he  was  incompetent  to  testify,  as  in 
the  brief  of  evidence  will  appear,  is  too  general.  The  surviving  party  to  a 
contract,  who  is  not  a  party  to  the  record,  is  generally  competent  to  testify 
against  his  Interest,  or  where  his  interest  is  equally  balanced.  If  he  be  liable 
for  more  on  his  individual  warranty  of  realty  than  on  his  misappropriation  of 
personalty  as  administrator,  and  his  testimony  tends  to  charge  him  on  the 
former,  and  to  discbarge  him  on  the  latter,  he  is  competent. 

4.  Where  a  deed  Is  misdescribed  in  the  original  bill,  but  the  record  shows  a 
fragmentary  amendment,  which  was  probably  intended  to  correct  the  misdo- 
flcription,  and  which  seems  to  serve  that  purpose,  and  the  deed  was  admitted 
in  evidence,  its  admission  was  not  error.  Moreover,  it  does  not  appear  upon 
what  ground  the  admission  of  the  instrument  was  objected  to. 

5.  The  supreme  court  cannot,  without  knowing  what  the  verdict  was,  de- 
termine whether  it  was  variant  from  the  pleadings,  or  contrary  to  law,  to  ev- 
idence, or  to  the  charge  of  the  court,  or  without  evidence  to  support  it.  The 
verdict  in  this  case  is  not  in  the  record.  It  was  a  verdict  upon  a  bill  praying 
relief,  specific  and  general.  What  relief  was  found  by  the  verdict  we  do  not 
know.  Why  it  was  that  the  verdict  was  left  out  we  do  not  know.  Counsel 
in  the  argument  here  said  that  the  verdict  was  not  in  the  record,  but  insisted 
that  we  could  know  what  it  was  from  the  record.  But  the  only  record  of  it 
is  that  there  was  a  verdict  for  the  complainant.  What  relief  was  granted, 
whether  it  fell  under  the  classification  of  general  or  special,  we  know  not. 
Of  course  we  cannot  reverse  the  court  below  on  a  verdict  we  have  never  seen, 
and  the  contents  of  which  are  not  even  recited  here  in  the  record. 

6.  That  a  witness,  after  the  trial,  made  certain  declarations  at  variance  with 
his  sworn  testimony,  will  not  work  a  new  trial.  A  witness  swore  one  thing 
in  court,  and  then  went  out,  and  said  the  fact  was  the  other  way,  and,  after 
the  trial  was  over,  the  warrant  for  a  new  trial  proved,  he  said  it  was  the  other 
way.  He  swore  one  way,  and  talked  another,  after  the  trial,  and  they  want 
a  new  trial  on  this  ground.  Of  course  they  cannot  get  it.  Attaway  v.  State, 
56  Ga.  363. 

Judgment  afltaned* 
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TuRMER  and  another*  Ex^rs,  v.  Kirkfatrice  and  another. 

(Sujireme  Court  of  Oeorgia.    January  18,  1887.) 

Will — Codicil — Lbgacies— Oonstbuction — Vested  I  ntbubst. 

A  testator  directed,  by  his  will,  that  his  plantation  be  rented  or  sold  at  a  suitable 
time,  in  the  discretion  of  his  executors,  and  that  the  prcx^eds  of  the  sale  be  invested 
as  his  executors  should  see  fit,  and  to  vest  in  his  legatees,  his  children,  and  a  prand- 
son,  under  the  following  restrictions :  Each  of  his  legatees  to  have  the  unconditional 
control  and  enjoyment  of  the  profits,  without,  under  any  circumstances,  encroach- 
ing on  the  corptu  of  their  respective  portions ;  and  on  their  death  their  portions  to- 
go  to  their  child  or  children,  under  the  same  restrictions.  By  a  codicil  tie  directed 
that  the  grandson  should  share  equallv  with  his  children,  and  the  executors  were 
appoint^  trustees  of  his  portion  until  he  attained  his  majority ;  also  that  the  plan- 
tation should  not  besold  for  three  years,  the  rents  and  profits  to  go  unconditionally 
to  his  legatees ;  that  the  executors  were  not  to  make  a  sale  without  cunsuliing  with 
the  legatees ;  that  it  was  his  desire  that  his  property  should  vest  solely  in  his  child 
or  children,  and  his  grandson  when  he  arrivea  at  majority.  Heid,  that  it  was  tiie 
intention  of  the  testator  to  vest  the  proceeds  arising  from  the  sale  of  the  plantation 
in  his  legatees  in  fee-simple. 

Error  from  superior  court,  Newton  ooanty;  Botktok,  Judge. 
If.  A,  Matthews,  for  plaintiffs  in  error.    Simms  cfr  Simmst  for  defendants- 
in  error. 

Jackson,  C.  J.  The  question  made  is  whether  the  children  of  the  testator, 
and  his  grandson,  Kirkpatrick,  took  a  fee^imple  or  absolute  estate  in  the 
Chattahoochie  plantation,  when  sold,  or  only  a  life-estate  with  remainder  to 
their  children,  under  the  will  and  codicil  befbre  us.  It  is  a  very  elaborately 
worded  will,  much  perplexing,  by  multitudes  of  words,  the  hunter  after  the 
legal  intention  of  the  testator,  just  as  a  hunter  for  game  would  be  annoyed 
by  millions  of  thickets,  briars,  and  leaves,  in  the  effort  to  see  where  to  point 
his  gun.  We  feel  about  as  apt  to  miss  as  to  hit.  There  are  one  or  two  little 
avenues  that  let  in  light  dimly,  and  as  the  rule  is  to  prefer  the  vesting  of  a 
remainder  rather  than  a  contingency,  and  to  make  words  that  convey  prop- 
erty,  without  expressed  limitations  in  the  clause,  pass  the  fee-simple  estate; 
and  to  turn  every  estate  tail  into  a  fee*simple,  we  have  concluded  to  let  in  the 
light. — these  principles,  laid  down  in  our  Code — upon  this  wilderness  of  un- 
certainty, and  to  hold  that  the  children  and  the  grandson  named  in  the  will 
took  an  absolute  estate  in  the  proceeds  of  the  sale. 

The  fifth  item  is :  « "  That  my  plantation  on  the  Chattahoochie  river,  in  Stew- 
art county,  Greorgia,  and  my  houses  and  lots  in  Cuthbert,  Randolph  county, 
Georgia,  and  my  stock  in  the  Cuthbert  Manufacturing  Company,  and  one 
scholarship  in  Andrew  Female  College,  be  disposed  of  in  the  following  man- 
ner: that  is  to  say,  the  plantation  al^ve  mentioned  to  be  rented  out  or  sold 
at  a  suitable  time,  without  being  sacrificed,  in  the  discretion  of  my  executors, 
and  the  factory  stock  and  scholfu»hip  to  be  disposed  of  to  the  best  advantage, 
without  sacrifice,  by  my  said  executors."  The  sixth  is:  ''That  the  proceeds 
arising  from  the  sale  of  property  in  the  foregoing  item  (to- wit,  item  fifth) 
shall  be  appropriated  by  my  executors  as  designated  in  item  third,  that  is  ta 
say,  to  be  invested  in  stock,  real  estate  as  therein  designated,  and  to  vest  in 
my  legatees  upon  the  same  terms  and  under  the  same  limitations  and  restric- 
tions." The  third  item  thus  referred  to  is:  "That  all  my  personal  and  per- 
ishable property,  including  my  notes  and  choses  in  action,  be  sold  by  my  ex- 
ecutors, immediately  after  my  death,  and  the  proceeds  thereof,  including  the 
cash  on  hand,  after  giving  to  each  of  my  legatees  (naming  them)  the  sum  of 
five  hundred  dollars,  unconditionally,  the  portion  thus  designated  for  the  ben- 
efit of  my  grandson  John  T.  Kirkpatrick,  if  a  minor  at  the  time  of  my  death, 
shall  be  appropriated  by  my  executors  for  his  maintenance  and  education, 
to  the  best  advantage;  the  residue  of  said  fund  shall  be  invested  by  my  said 
executors  in  such  stock,  or  real  estate,  as  in  their  judgment  shall  he  advis- 
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able."  The  fourth  Item,  which  gives  only  a  life-estate  to  what  is  bequeathed 
in  the  third,  so  far  as  corpua  is  concerned,  to  the  children  named,  but  no  re- 
mainder to  anybody,  is  not  referred  to  in  the  clause  concerning  this  planta- 
tion on  the  Ghattahoochie  river,  to-wit,  the  fifth  item,  though  it  immediately 
precedes  that  fifth  item,  being  the  fourth  item.  Immediately  following  the 
sixth  item,  that  makes  the  reference  to  the  third,  is  the  seventh:  '*That  each 
one  of  my  legatees  above  mentioned  shall  have  the  unconditional  control  and 
enjoyment  of  the  profits  arising  from  the  portion  of  my  estate  designated,  for 
them,  respectively,  without,  under  any  circumstances,  encroaching  on  the 
corpus  or  body  of  said  respective  portion;  and  at  the  death  of  either  of  my 
legatees,  the  portion  of  my  estate  thus  designated  fo][  each  of  them,  shall  de- 
scend to  their  children,  or  child  of  each  of  them,  respectively,  to  be  divided 
and  enjoyed  by  them  upon  the  same  terms  and  under  the  same  limitations  and 
restrictions  as  imposed  in  the  foregoing  items  upon  the  ancestors.  In  the 
event  of  the  death  of  either  one  of  my  said  legatees  without  issue,  or  having 
issue,  the  children  shoiild  die,  the  portion  of  my  estate  thus  designated  for 
their  benefit  shall  revert  to  my  surviving  legatees  and  respective  heirs,  under 
the  same  limitations  and  restrictions  as  above  mentioned."  The  eighth  and 
ninth  are  special  bequests.  The  tenth  is:  "That  my  said  executors,  in  the 
distribution  in  item  five,  in  regard  to  the  sale  of  my  plantation,  factory 
stock,  and  scholarship  in  Andrew  Female  Ck>)lege,  make  the  following  de- 
ductions on  account  of  advances  heretofore  made  to-wit:  To  Thomas  T.  Tur- 
ner, one  thousand  dollars;  Helen  G.  Porter,  five  hundred  dollars;  Amy  G. 
Bailey,  five  hundred  dollars;  John  T.  Kirkpatrick,  my  grandson,  one  thousand 
dollars. "  The  eleventh  is :  '*  That  the  plantation  of  the  Ghattahoochie  river,  in 
Stewart  county,  Georgia,  be  retained  and  cultivated,  or  rented,  at  the  discre- 
tion of  my  said  executors,  and  the  rents  and  pix)fits  of  the  same  divided 
among  my  said  legatees,  feeling  a  preference,  if  advisable,  to  retain  said 
plantation,  rather  than  to  invest  the  value  of  the  same  in  other  real  estate." 
The  last  item  appoints  executors,  and  the  first  and  second  provide  for  burial 
and  debts. 

The  will  was  executed  October  17,  1868,  several  grandchildren  besides 
John  T.  Kirkpatrick  being  then  living.  On  the  nineteenth  of  February, 
1874,  the  codicil  was  executed.  The  first  item  related  to  burial.  The  sec- 
ond is:  "That  the  third  item  of  the  will  and  testament  of  October  17,  1868, 
be  changed  and  revoked  as  follows:  *  •  •  that  my  perishable  property, 
notes,  and  choses  in  action,  shall  not  be  sold  before  one  year  after  my  death, 
and  then  only  at  the  discretion  of  my  executors;  and  if  they  shall  think  it 
will  be  to  the  advantage  of  my  legatees  to  postpone  said  sale  longer  than 
one  year,  they  have  the  right  to  do  so,  after  consulting  with  my  said  lega- 
tees, for  it  is  my  wish  that  my  executors  and  legatees  should  consult  and  ad- 
vise each  other  as  to  the  best  interest  of  my  estate. "  The  balance  of  the 
said  third  item  is  changed  as  follows:  "It  is  my  will,  and  I  so  direct,  that 
my  grandson  J.  T.  Kirkpatrick,  mentioned  in  said  will,  sliall  share  my  estate 
equally  with  my  children,  and  my  executors  shall  manage  for  him  until  he 
arrives  at  the  legal  age,  that  is  to  say,  until  he  becomes  twenty-one  years  of 
age;  and  I  appoint  my  said  executors  his  trustees,  to  have  control  of  and  to 
manage  his  property,  until  he  shall  become  twenty-one  years  old ;  and  I  hereby 
▼est  his  share  of  my  estate  in  trust  in  them  for  said  purposes.  It  is  further 
my  will,  and  I  direct,  if  my  grandson  J.  T.  Kirkpatrick  shall  die  without 
heirs^  his  share  of  my  said  estate  shall  revert  to  and  be  equally  divided  be- 
tween my  children  or  legatees;  and  it  is  my  desire  that  my  said  executoi-s 
shall  not  permit  my  grandson,  or  any  part  of  his  property,  to  be  carried  out 
of  the  state  of  Georgia.  It  is  my  will,  and  I  do  direct,  that  my  son  Thomas 
T.  Turner,  after  my  death  receive  the  sum  of  three  hundred  dollars;  J.  W. 
Turner,  after  my  death,  to  receive  the  sum  of  three  hundred  dollars;  my 
grandson  J.  T.  Kirkpatrick  to  receive,  after  my  death,  the  sum  of  three  hun- 
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dred  dollars ;  mj  daughter  Helen  G.  Porter,  after  my  death,  to  rtHseive  the  sum 
of  three  hundred  dollars;  my  daughter  Mary  A.  M.  Pitts,  after  my  death,  to 
receive  the  sum  of  three  hundred  dollars;  these  several  sums  to  be  paid  them 
instead  of  the  several  amounts  given  them  in  item  third  of  my  will  of  Octo- 
ber 17,  1868.  It  is  my  will,  and  I  so  direct,  that  the  three  hundred  dollars 
given  to  my  daughter,  Amy  G.  Bailey,  in  item  third  of  my  will  of  October 
17,  1868,  go  to  aid  in  paying  for  lands  bought  for  herself  and  children.  It  is 
further  my  will,  and  I  direct,  that  after  my  death  my  executors  sliall  pay  my 
said  daughter  Amy  G.  Bailey  the  sum  of  three  hundred  dollars,  to  assist  in 
improving  said  land. "  The  third  is  that— ''I  desire  my  property  to  vest  solely 
in  my  child  or  children,  and  also  absolutely  in  my  grandson  J.  T.  Kirkpat- 
rick,  when  he  arrives  at  age  of  twenty-one  years,  and  their  children  after 
them."  The  fourth  is:  "That  my  plantation  on  the  Ghattahoochie  river,  in 
Stewart  county,  Georgia,  be  kept  by  my  executors  for  three  years,  and  not  be 
sold,  and  my  home  and  two  lots  in  Guthbert  be  kept  for  two  years,  and  both 
places  rented  to  the  best  advantage,  and  the  annual  income  shall  be  divided 
by  my  executors  among  my  children  or  legatees,  and  J.  T.  Kirkpatrick,  share 
and  share  alike.  My  reason  for  this  change  is  that  I  think  both  places  the 
best  investment  that  could  be  made.  After  each  of  the  above  terms  have 
expired,  my  executors,  after  advising  with  my  legatees,  may  sell  both  places, 
if  they  think  best,  and  the  proceeds  of  said  sale  or  sales  invested,  as  directed 
in  third  item  of  will  of  October  17, 1868. "  The  fifth  provides  specially  about 
the  disposition  of  his  house  in  Fort  Valley,  to  be  sold  two  years  after  his 
death,  after  advising  with  legatees,  and  divided  between  his  children  or  lega- 
tees, and  grandson,  to  assist  in  farming  operations.  The  sixth  relates  to  pay- 
ment of  a  debt  to  the  Planters*  Bank  at  Fort  Valley,  and  collecting  his  stock 
And  dividends  thereon.  The  seventh  directs  that  a  fund  be  kept  out  of  this  sale 
of  the  stock  and  dividends,  cash  on  hand  and  cotton  sold,  to  pay  expenses  and 
•debts,  and  the  special  legacies  left  by  the  codicil  and  will;  and  ''should  there 
be  a  surplus  after  this  is  done,  I  direct  that  it  be  equally  divided  between  my 
legatees  and  my  grandson  J.  T.  Kirkpatrick."  The  eighth  revokes  the  de- 
ductions for  advances  provided  for  in  the  tenth  item  of  the  will.  The  ninth 
relates  to  a  watch.  The  tenth  makes  a  change  in  one  executor.  The  eleventh 
and  last  item  in  this  codicil  is:  ''That  all  the  property  and  money  that  I 
have  given  to  my  two  sons,  Thomas  T.  Turner  and  John  W.  Turner,  in  my 
will  of  October  17,  1868,  and  in  codicil,  shall  vest  in  my  executors  in  trust 
for  their  use  and  benefit,  free  from  all  debts  or  liabilities  that  they  may  now 
owe  or  have  incurred  or  may  hereafter  contract  or  incur.  The  income  of  said 
property  to  be  paid  by  my  executors  as  such  trustees  to  my  said  two  sous  and 
families ;  the  corpus  of  said  property  not  to  be  spent.  I  do  hereby  appoint  my 
executors  trustees  to  carry  out  these  items  of  my  codicil." 

The  above  makes  all  of  the  will  and  codicil  of  the  testator.  It  will  be  ob- 
served that  while  in  the  fourth  item  of  the  will  the  title  to  the  oorpua  of  the 
estate  in  general  is  restricted  to  a  life-estate  in  the  legatees  and  grandson, 
there  is  no  remainder  vested  or  contingent  therein  to  anybody,  even  as  re- 
spects other  property  than  the  plantation  here  at  issue;  and  that  though  that 
item  immediately  precedes  the  fifth,  the  testator  makes  no  reference  to  it  at 
all  when  treating  of  the  disposition  of  the  Ghattahoochie  plantation  in  the 
fifth,  but  refers  only  to  the  third  item.  His  eye  must  have  been  on  the  fourth, 
if  he  intended  it  to  control  the  fifth,  and  not  noticing  it  shows  that  he  did  not 
mean  that  it  should  control  the  Ghattahoochie  place  and  other  property  spe- 
cially noticed  in  the  fifth  item. 

It  will  be  noted,  further,  that  by  the  seventh  item  of  the  will  the  same  re- 
strictions and  limitations  are  put  upon  his  children's  children,  or,  as  some- 
times expressed,  upon  his  legatees'  children,  "as  are  imposed  upon  their  an- 
cestors." No  title  to  the  corpus  goes  to  them  after  the  death  of  their  parents, 
but  they,  too,  are  entitled  only  to  the  income  limited  and  restricted  as  to  corpus 
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and  title,  just  as  much  as  their  ancestors  or  parents  were  while  they  lived. 
The  language  is:  "That  each  one  of  my  legatees  *  «  *  shall  have  the 
anconditioiml  control  and  enjoyment  of  the  profits^  «  «  «  wit?iout,  un- 
der any  circumstances,  encroaching  an  t?ie  corpus;  *  *  ♦  and  at  the 
death  of  either  of  my  legatees  the  portion  of  my  estate  thus  designated  for  each 
of  them  shall  descend  to  their  children  or  child,  *  *  *  to  be  divided  and 
enjoyed  by  them  upon  t?ie  same  terms,  and  under  the  same  limitations  and 
restrictions^  as  imposed  in  the  foregoing  item  upon  the  ancestors."  What 
terms  and  restrictions?  Nothing  but  the  enjoyment,  unconditionally,  of  profits 
they  are  to  have,  but  no  title  to  encroach  upon  the  corpus.  Further,  the  same 
item  provides  for  the  death  of  any  child  of  a  legatee,  he  dying  too:  That  share 
is  then  to  ''revert  to  my  surviving  legatees,  and  their  respective  heirs,  under 
the  same  limitations  and  restrictions  as  above  mentioned, " — meaning  that 
the  corpus  is  still  to  be  intact,  and  no  title  to  it  to  pass.  So  that,  if  this  item 
be  so  construed  that  there  are  vested  remainders  and  contingent  remainders 
to  children  of  the  legatees  named  in  the  wiU,  it  will  convert  the  scheme  into 
a  perpetuity.  If  it  means  that  the  children  shall  take  at  the  death  of  the 
parents,  which  the  words  ''shall  descend  to  their  children  or  child"  would, 
seem  to  mean,  then  there  is  no  end  to  the  scheme;  for  when  that  child  dies, 
and  the  issue  of  that  legatee  named  is  extinct,  it  goes  to  the  surviving  legatees 
"and  tJ^ir  respectiioe  heirs,'^  which  here,  in  such  a  scheme,  would  mean  issue 
or  children.  If  a  perpetuity,  it  is  illegal,  and  the  fee  passes  to  the  first  taker; 
if  an  estate  tail,  it  becomes  a  fee-simple  in  the  first  taker.  We  incline,  there- 
fore, to  think  that  the  scheme  is,  as  expressed  in  this  item,  construed  in  con- 
nection with  the  executors'  being  clothed  with  a  trust  elsewhere,  that  the 
testator  was  striving  to  perpetuate  this  property,  invested  by  his  executors  in 
stock  or  real  estate,  in  his  family.  The  Ghattahoochie  plantation,  however, 
does  not  necessarily  fall  within  this  item  at  all.  That  seems  to  stand  alone 
with  the  Cuthbert  property,  segregated  from  the  bulk  of  the  estate,  and  hav- 
ing in  this  will,  like  the  heathen,  "a  law  unto  itself." 

There  is  nothing  anywhere  in  the  will  or  codicil  that  contracts  the  estate 
of  the  legatees  in  its  proceeds  to  a  life-interest.  The  reference  in  the  fifth 
item  of  the  will  is  to  the  third  item  therein.  If  the  seventh  referred  to  it,  or 
controlled  it,  or  was  so  designed,  some  allusion  would  reasonably  have  been 
made  to  it,  as  that  property  is  elsewhere  in  the  will  and  codicil  treated  by  it- 
aelf .  Tills  opinion  is  strengthened  by  the  eleventh  item  of  the  will.  There 
the  Ghattahoochie  river  plantation  is  separated  from  everything,  even  from 
its  old  companion,  the  Guthbert  property.  It  is  to  be  retained  or  rented  at 
the  discretion  of  his  executors,  "and  the  rents  and  profits  of  the  same  divided 
among  my.  said  legatees."  So  that,  while  they  rented  it,  all  the  proceeds 
were  to  be  divided  among  the  legatees,  without  more;  nothing  at  all  being 
«aid  about  their  children;  and  this  language  would  give  the  legatees  a  fee  in 
the  property,  as  no  less  estate  is  indicated. 

We  turn  now  to  the  codicil  which,  in  our  judgment,  strengthens  the  con- 
clusion expressed  in  the  opening  of  this  opinion,  that  the  legatees  took  an 
absolute  estate  in  it.  Let  it  be  remembered  that  the  word  "legatees, "  as  used 
l>y  the  testator,  means  his  children  and  the  grandson  named.  That  codicil 
-no  longer  leaves  everything  to  the  discretion  of  the  executors,  but  the  lega- 
tees are  to  be  consulted.  The  second  codicil  item  provides  that  they  shall  act 
-*' after  consulting  with  my  said  legatees."  The  fourth  codicil  item,  in  direc- 
tions about  this  plantation,  again  directs  the  executors  to  act  "after  advising 
with  my  legatees."  The  fifth,  in  regard  to  selling  the  house  and  lot  in  Fort 
Valley,  again  authorizes  its  sale  "after  advising  with  my  legatees,"  using  yet 
stronger  language,  to-wit:  "If  in  the  best  judgment  of  my  executors  and  my 
legatees  the  said  house  and  lot  may  be  sold,"  etc.  And  in  the  second  codicil 
item,  after  the  words  "after  consulting  with  said  legatees,"  the  testator  adds 
— "for  it  is  my  wish  that  my  executors  and  legatees  should  consult  and  ad- 
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vise  each  other  as  to  the  best  interest  of  my  estate;"  and  before  those  words- 
he  says,  '*they"  (meaning  the  executors)  "shall  have  the  right  to  do  so,"  (that 
is  to  sell,)  *' after  consulting  with  said  legatees,"  as  much  as  to  say  they  shall 
have  no  power  without  their  concurrence.  These  expressions  are  noted  ta 
show  his  confidence,  in  1874,  had  increased  in  his  children  since  1868,  and 
property  had  begun  to  look  up,  and  he  inclined  more  to  sell  when  they  said 
BO.  In  the  same  second  codicil  item,  it  is  seen  that  he  makes  his  grandson 
Kirkpatrick  "share  my  [his]  estate  equally  with  my  children,"  and  makes 
his  executors  trustees  to  manage  his  share  till  he  was  21  years  old,  which  is 
inconsistent  with  tlie  idea  that  they  were  to  be  his  trusteles  after  that  time. 
And  as  everywhere  he  is  treated  with  the  children  of  testator,  it  also  tends 
to  show  that  he  did  not  mean  that  his  children  should  be  also  the  cestuis  que 
tiiLst  of  the  trustees,  and  have  issues  and  profits  paid  over  to  them. 

But  the  third  codicil  item  seems  to  be  strong  on  the  idea  that  Kirkpatrick 
and  the  children  named  in  the  will  took  an  absolute  estate.  Then  he  desires 
that  his  property,  not  income,  not  mere  rents  or  share  of  rents,  but  property 
— that  is,  the  thing  itself,  the  corpus — shall  vest  solely  in  his  children,  and  ab- 
solutely in  his  grandson  Kirkpatrick,  "when  he  arrives  at  twenty-one  years, 
and  their  children  after  them."  That  is,  to  them  and  their  children  in  fee. 
Surely  he  did  not  mean  that  Kirkpatrick,  the  little  grandson,  like  the  other 
grandchildren,  should  only  have  a  life-estate,  and  bis  property  vest  in  his  chil- 
dren, the  testator's  great-grandchildren,  in  fee-simple.  That  would  be  to  give 
the  favored  grandson  less  than  the  other  grandchildren  not  named  in  tiie  will. 
If  the  estate  was  only  a  life-estate  in  the  other  children,  it  was  in  him;  and 
that  is  unreasonable.  The  verdict  of  the  jury  is  that  there  were  other  grand- 
children living  when  the  will  was  made.  And  this  shows,  too,  that  the  re- 
mainder, if  any,  in  the  seventh  item  of  the  will,  is  revoked  by  this  item  of  the 
codicil,  and  so  is  anything  in  the  fourth  item  of  the  will  that  may  conflict. 
This  is  altered  in  the  fourth  codicil  item,  which  provides  that  the  Chattahoo- 
chie  plantation  be  sold  on  consultation,  and  the  proceeds  be  invested  as  pro- 
vided in  the  third  item  of  the  will;  because  this  was  necessary  for  Kirkpat- 
rick, while  a  minor,  and  for  two  of  the  Turners,  who,  to  keep  Iheir  creditors 
oif  of  them,  were  also  put  under  the  executors,  in  the  last  codicil  item,  as  the 
testator  attempted  to  do  in  that  item. 

The  seventh  codicil  item  also  throws  light  through  the  tangled  growth  of 
this  wilderness  will.  If  anything,  from  the  sale  of  bank  stock  and  other  per- 
sonalty, is  left  after  "expenses  and  debts  and  the  special  legacies"  are  paid» 
the  testator  therein  directs  "that  it  be  equally  divided  between  my  legatees  and 
my  grandson  J.  T.  Kirkpatrick."  Not  one  word  about  remainder,  but  ab- 
solute title  to  each.  Moreover,  it  is  well  to  consider  the  words  "special  lega- 
cies." They  must  mean  the  money  each  of  his  children  was  to  get  at  his 
death,  before,  owing  to  the  postponement  of  the  sale  of  the  bulk  of  his  prop- 
erty, they  got  any  part  of  that  bulk;  because  there  is  no  other  special  legacy, 
or  at  all  like  it,  except  a  watch  and  piano  that  could  not  be  referred  to.  And 
this  would  seem  to  help  the  untangling  of  this  web.  To  make  his  estate  larger, 
he  directed  the  postponement  of  sale,  and  investment  after  sale,  for  division 
when  his  grandson,  perhaps,  reached  21  and  could  get  his  share  himself,  or 
rather  until  the  estate  accumulated ;  and  in  the  meantime,  at  his  death,  he  pro- 
vided something  for  his  children  from  other  sources,  and  these  he  termed 
"special  legacies."  The  eleventh  and  last  codicil  item  also  goes  to  show  that 
the  testator  did  not  intend  to  create  a  trust-estate  for  all  these  legatees,  as  he 
everywhere  teims  his  children  named  in  the  will.  For,  in  the  eleventh  item» 
he  makes  the  executors  trustees  for  the  two  Turners,  to  take  cliarge  of  theirs^ 
and  pay  them  the  income,  free  from  their  liabilities,  and  not  touching  the 
corpus.  If  already  they  were  trustees,  it  was  unnecessary;  and  if  the  legal 
title  was  in  them,  of  the  corjms,  for  the  others,  it  was  for  these  too.  To  make 
them  trustees  for  the  minor  grandson  elsewberei  and  for  these  in  debt  in  this 
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item,  apon  the  principle  inclusio  untus^  exoluaio  alteritUf  excludes  the  idea^ 
that  he  intended  them  to  be  trustees  for  all  the  others. 

We  have  thus  traveled  with  difficulty  and  hesitation  through  this  very 
singular  and  intricate  will;  and  while  not  fully  satisfied  with  the  conclusion 
reached,  we  are  well  satisfied  that  any  other  result  would  involve  us  in  more 
difficulty,  and  leave  us  less  satisfied  than  we  are.  All  these  parties  com- 
plainant are  9fU  juris;  there  is  no  need  of  a  trustee  for  any,  if  indeed,  there 
could  have  been  for  any  but  the  grandson  when  a  minor.  We  are  satisfied 
that  they  were  to  have  the  rents,  issues,  and  profits  of  this  plantation;  we 
think  that  they  were  to  divide  the  corpus^  or  its  proceeds,  in  fee-simple;  and 
we  can  see  neither  reason  nor  justice  in  these  executors  longer  retaining  and 
managing  it  for  the  real  owners.  We  do  not  see  that  the  desire  of  the  testator, 
though  dimly  visible  through  labyrinths  of  multiplied  words,  has  been  de- 
feated by  the  verdict  and  decree  of  the  court  thereon.  To  reverse  that  decree, 
the  plaintiff  in  error  must  show  the  error;  it  is  not  shown  us;  therefore  we- 
sustain  the  decree  of  the  learned  judge  below.    Judgment  affirmed. 


Ethbidgs,  Surviving  Partner,  9.  Hobbs  and  another. 

{aupreme  Oowi  of  Qwrgia,    February  1,  1887.) 

L  Pbojcihsobt  Not»— Now  bbt  Factuic— Authobity  to  Sior— Witvbs— GkosbExami- 

KATION. 

In  an  action  on  a  proniissoiy  note,  where  the  defendant  pleads  nan  est  factum^ 
it  is  not  error  to  refuse  to  permit  the  plaintiff  to  ask  the  defendant,  on  cross-exam- 
ination, if  he  did  not  authorize  the  person  who  signed  the  note  sued  on  to  sign  cer- 
tain other  notes,  the  object  of  the  question  not  being  apparent,  and  the  defendant 
having  already  testified  that  he  never  gave  sach  authority  at  any  time. 

2.  8a]IB--£vil>EirCB^lRRBLEVANCT. 

In  an  action  on  a  proniissoiy  note,  it  is  not  error  to  refuse  to  permit  plaintiff  to* 
ask  defendant  the  amount  of  a  note  other  than  the  one  sued  on,  due  to  a  third 
party,  the  relevancy  of  that  fact  not  being  shown. 
8.  WiTNEas— Exclusion  raoif  Goubt-Room— Disobedikrcb  of  Obdkb. 

Wliere,  in  a  civil  action,  the  witnesses  have  been  sworn  and  pat  nnder  the  rule, 
and  one  of  them  remains  in  the  oourt-room,  and  hears  the  testimony,  the  cotvt  has^ 
the  right  to  refuse  to  admit  the  testimony  of  such  witness  upon  contested  facte, 
after  all  the  other  evidence  is  in. 
4.  Evidkncb— SornciBNCT  iv  Civil  abd  Gbiminal  Cases. 

In  an  action  on  a  promissory  note,  it  is  not  error  to  reftise  to  charge  the  jury 
with  reference  to  the  sufficiency  of  evidence  necessary  to  convict  in  a  criminal  case, 
fl.  Nbw  Tbial— NawLT-DiscovBBBD  EviDENCB— Ctjmulativb. 

A  new  trial  will  not  be  granted,  on  the  grounds  of  newly-discovered  evidence,, 
when  such  evidence  Is  merely  cumulative  and  impeaching  in  its  character. 

Error  from  superior  court,  Taylor  county;  Willis,  Judge. 
Goetchina  dk  CTiappell  and  Jos.  F.  Pau,  for  plaintiff  in  error.     0,  M,  CoU 
beri.  Miller  A  Butt,  (by  brief,)  and  TTiomas  W,  Grimes,  for  defendants. 

Blandfobd,  J.  This  was  an  action  on  a  promissory  note,  brought  by  the 
plaintiffs  in  error  against  the  defendants  in  error.  The  defendants,  Bailey  <fe 
Woodall,  pleaded  non  est  factum.  A  verdict  was  found  in  favor  of  the  de- 
fendants, Bailey  A  Woodall;  and  thereupon  the  plaintiffs  moved  for  a  new 
trial,  which  being  denied  by  the  court,  the  plaintiffs  bring  the  case  here  for 
review, 

1.  The  first  ground  of  the  motion  complains  that  the  court  erred  in  refus- 
ing to  allow  plaintiffs'  counsel  to  prove  by  Abner  Woodall,  while  under  cross- 
examination,  that  he  had  authorized  J.  B.  Hobbs  to  sign  his  name  to  notes 
in  Americus,  prior  to  1888.  The  record  in  this  case  shows  that  Woodall  had 
testified  several  times  that  he  never  did  authorize  Hobbs  to  sign  his  name  to 
any  note  in  Americus,  and  that  he  never  did  authorize  Hobbs  to  sign  his  name 
to  any  note  whatever.    The  object  of  this  testimony  is  not  apparent,  inasmuch 
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as  counsel  for  the  plaintiffs  did  not  state  to  the  court  that  he  expected  to  prove 
the  fact  by  Woodall ;  nor  was  the  purpose  stated  for  which  he  wished  to  ask  the 
question.  If  it  was  for  the  purpose  of  impeaching  him,  then  the  foundation 
had  already  been  sufficiently  laid,  inasmuch  as  Woodall  had  testified  that  he 
never  did  authorize  Hobbs  to  sign  his  name  to  any  note,  and  that  he  never 
authorized  him  to  sign  his  name  to  a  note  in  Americus,  and  that  he  (Woodall) 
signed  his  own  name  to  all  notes  tliat  he  had  signed  for  Hobbs.  Therefore, 
we  think,  the  court  did  right  not  to  allow  the  question  to  be  asked. 

2.  The  next  assignment  of  error  is  that  the  court  erred  in  refusing  to  allow 
the  plaintiffs'  counsel,  on  cross-examination  of  Woodall,  to  ask  him  what  was 
the  amount  of  the  note  due  the  Bank  of  Americus.  How  this  testimony  was 
relevant,  the  record  does  not  disclose.  It  is  certainly  immaterial  what  was 
the  amount  of  the  note  due  the  Bank  of  Americus,  unless  it  tended  in  some 
way  to  illustrate  some  issue  in  this  case,  which  is  not  apparent.  He  who  al- 
leges error  must  show  it,  and  error  will  not  be  presumed. 

3.  The  next  assignment  of  error  is  the  newly-discovered  evidence  of  John 
A.  Sheppard;  and  in  connection  with  this  ground  of  the  motion  the  affidavit 
of  Sheppard  is  filed,  in  which  Sheppard  deposes  that  Bailey  stated  to  him, 
when  he  was  on  the  train,  about  March  25, 1884,  he  had  authorized  Hobbs  to 
sign  his  (Bailey's)  name  to  these  notes  sued  on.  Sheppard  had  been  sworn 
as  a  witness  in  this  case,  and  the  parties  had  full  opportunity  to  examine  him 
at  length;  and  it  certainly  would  be  going  very  far  for  the  court  to  grant  a 
new  trial  on  the  ground  of  uewly^iscovered  evidence  from  this  witness,  who 
had  so  testified  in  the  case.  Besides,  the  testimony  is  cumulative,  and  is  im- 
peaching in  its  character,  and  this  court  has  frequently  held  that  a  new  trial 
will  not  be  granted  for  newly-discovered  evidence  which  is  cumulative  and 
tends  to  impeach  witnesses  that  have  been  sworn  on  the  trial  of  the  case. 

4.  The  next  assignment  of  error  is  that  the  court  erred  in  refusing  to  charge 
the  jury,  at  the  request  of  plaintiffs'  counsel,  section  3749,  of  the  Code  of  1882, 
as  follows:  "Moral  and  reasonable  certainty  is  all  that  can  be  expected  in 
legal  investigation.  In  all  civil  cases  the  preponderance  of  testimony  is  con- 
sidered sufficient  to  produce  mental  conviction.  In  criminal  cases  a  greater 
strength  of  mental  conviction  is  held  necessary  to  justify  a  verdict  of  guilty." 
The  difficulty  with  this  request  is  that  it  goes  too  far.  It  not  only  applies  the 
rule  in  civil,  but  also  in  criminal  cases.  We  have  frequently  held  that  a  re- 
quest must  be  perfect  in  itself ;  and  if  not,  the  court  should  refuse  the  same. 
The  assignment  of  error  is  as  to  the  refusal  to  give  the  whole  of  this  charge 
to  the  jury.  It  is  very  clear  that  a  portion  of  the  charge  is  not  applicable  to 
this  case,  and  therefore  the  court  committed  no  error  in  refusing  to  give  the 
same. 

5.  The  next  assignment  of  error  is  that  the  court  erred  in  refusing  to  admit 
the  testimony  of  James  E.  Emmerson,  who  was  offered  by  the  plaintiffs  to 
prove  that  in  the  spring  of  1883,  in  the  town  of  Butler,  he  was  present  when 
J.  B.  Hobbs  asked  R.  C.  Bailey  to  let  him  use  his  name  to  go  on  this  Slade  & 
Ethridge  note,  and  that  he  first  refused,  and  that  then  they  went  in  and  took 
a  drink,  and  came  out,  and  Bailey  told  him  he  could  go  and  sign  it.  This  wit- 
ness was  offered  after  the  case  had  been  closed.  He  had  been  subpoenaed  as 
a  witness  in  the  case.  He  was  in  court  during  the  whole  trial  of  the  case;  all 
of  the  witnesses  having  been  sequestered  and  put  under  the  rule;  this  witness 
remained  in  court  and  heard  the  whole  trial.  We  think  that  the  court  was 
clearly  right  to  refuse  to  receive  this  witness  and  allow  his  testimony  to  be 
taken.  We  think  the  plaintiffs  were  guilty  of  laches  in  not  having  offered  the 
witness  at  the  proper  time,  and  in  not  having  had  him  put  under  the  rule  as 
the  other  witnesses  were.  And,  then,  again,  it  is  discretionary  with  the  court, 
when  the  testimony  in  the  case  has  been  closed,  to  allow  any  other  witness  to 
be  examined.  We  have  held  that  where  the  ends  of  justice  require  it,  he  sbak 
allow  it;  but  it  does  not  appear  in  this  case  that  the  ends  of  Justice  did  require 
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that  this  witness  should  testify  in  this  case.    So  we  think  there  was  no  error 
in  the  ruling  of  the  court  on  this  point. 

Much  testimony  was  heard  in  the  case,  for  and  against  the  plaintiffs  in  error, 
and  we  cannot  say  that  the  court  abused  its  discretion  in  reusing  to  grant  a 
new  trial  in  this  case.    Judgment  affirmed. 


KixoN  V.  Pjcbby. 
{SuprerM  OOuri  of  Georgia.    February  1,  18S7.) 

BaSTABDT— LlABILITT  FOB  SUPPOBT— StATDTOBT  PbOOCBDIITG  EXCLTTBITX. 

An  action  will  not  lie  in  Georgia  against  the  patative  father  of  a  bastard  child  at 
the  instance  of  one  who  has  expended  money  in  its  support.  The  remedy  b3'  war- 
rant and  bond  for  support,  provided  by  section  4764  of  the  Ck>de,  is  exclusive. 

From  superior  court,  Terrell  county;  John  T.  Glarkb,  Judge. 
D.  A.  Vdsan,  (by  brief,)  and  B.  F,  ChrUtie,  for  plaintiff  in  error.    No  ap- 
pearance for  defendant. 

Blanbford,  J.  The  question  in  this  case  is  whether  an  action  will  lie  at 
the  instance  of  a  person  who  has  expended  money  in  the  support  and  main- 
tenance of  a  bastard  child,  against  the  reputed  father  of  such  child.  We  are 
of  opinion  that  no  such  action  lies  in  this  state.  The  reputed  father  of  a 
bastard  child  can  only  be  made  to  support  the  child  in  the  manner  pointed  out 
by  the  Code;  that  is  to  say,  a  warrant  must  have  been  issued  against  him, 
and  he  must  have  been  required  to  give  bond  to  support  such  child ;  and  when 
he  has  given  such  bond,  the  ordinary,  when  the  child  has  become  chargeable 
to  the  county,  may  institute  an  action  on  the  bond  so  taken,  and  may  re- 
cover the  full  amount  of  said  bond,  which  Judgment  is  to  remain  open  and 
be  subject  to  be  appropriated  by  the  courts  aforesaid,  from  time  to  time,  as 
the  situation  and  exigencies  of  said  bastard  child  may  require.  See  Code, 
§  4764. 

The  judgment  in  this  case  is  affirmed. 


8INOLETON  and  others  v.  Patillo  and  another. 

{Supreme  Ootirt  of  Qeorgiet,    February  8,  1887.) 

UsuBT—AonoN  BT  Cbbditob  to  Rboovxb. 

In  OeoiKia  a  creditor  cannot  maintain  an  action  against  another  oreditor  to  re- 
cover usury  paid  to  the  latter  by  the  former's  insolvent  debtor.  *• 

From  superior  court,  Lee  county;  Fort,  Judge. 

J.  W.  Walters  and  WHght  cfe  Amheim,  for  plaintiffs  in  error.  C.  B.  Wooten, 
for  defendants. 

Blakdfobd,  J.  The  question  in  this  case  is  whether  a  creditor  of  an  in- 
solvent debtor  can  recover  of  another  creditor  of  such  debtor  usury,  which 
has  been  paid  by  the  debtor  to  such  creditor,  either  in  money  or  property.  It 
is  contended  by  the  plaintiff  in  error  that  a  recovery  can  be  had  in  such  case; 
and  the  case  of  Pope  v.  Solomons ^  86  Ga.  541,  is  relied  on  to  sustain  the  propo- 
sition. But  in  that  case  it  will  be  observed  that  usury  had  not  been  paid,  and 
that  the  money  of  the  debtor,  who  was  an  absoonding  debtor,  was  in  the 
hands  of  a  trustee,  to  be  paid  to  Solomons,  but  the  payment  had  not  been  made. 
Under  such  circumstances,  the  court  in  that  case  held  that  a  court  of  equity 
would  enjoin  the  payment  of  the  money  to  Solomons,  upon  a  usurious  con- 
tract at  the  instance  of  a  creditor  who  held  a  debt  against  the  absent  debtor, 
not  tainted  with  usury;  but  the  facts  in  this  case  differ  materially  from  the 
iaets  in  that  case.  The  question  here  is  stated  above»  and  no  law  has  been 
shown  to  usy  and  we  imagine  none  can  be  shown,  which  will  authorize  a 
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^sreditor,  under  the  facts  stated  in  the  bill  in  this  case,  to  recover  usury  which 
has  been  paid  to  another  creditor  by  an  insolvent  debtor.  See  the  cases  of 
Hicka  V.  Marshall,  67  Ga.  714;  HarrU  v.  Hull.  70  Ga,  882.  The  right  to  set 
up  usury  as  a  personal  privilege  has  been  decided.  Foster  v.  Thrasher.  45 
Ga.  519;  Phillips  v.  Walker.  48  Ga.  58;  Gatewood  v.  Bank.  49  Ga.  45.  So 
we  think  that  the  decree  of  the  court  below  sustaining  the  demurrer  to  this 
■bill  was  right,  and  should  be  affirmed. 


Db  Faus  v.  Kajskb  and  another. 
{Bupremi  Covari  of  Oeorgia.    February  28,  1887.) 

1.  Sale— Delivsbt— -When  Title  Fabbbb— -Bill  of  Goods. 

A  bill  of  goods,  signed  by  the  purchaser,  showing  the  articles  purchased,  the  ag- 
gregate price,  and  that  the  freight  was  to  be  paid  by  the  seller  to  a  oertain  point,  is 
not  a  writing  purportincc  to  contain  all  the  stipulations  of  the  contract  witliin  the 
meaning  of  Code  Ga.  {  8803;  and,  in  an  action  for  the  purchase  price,  it  is  admis- 
sible to  show  by  parol  evidence  at  whose  risk  the  shipment  was  made,  or  whether 
title  passed  up<>n  delivery  to  the  carrier. 

2.  New  Trial— Motion  fob— When  Filed— Dibcbetion  of  Court. 

Where  an  order  has  been  made  by  the  court  allowing  a  party,  on  his  own  mo- 
tion, until  a  named  day,  to  file  a  motion  for  a  new  trial,  and  he  fails  to  file  tbe 
motion  by  that  day,  but  on  a  aobeequAnt  day  during  the  term  the  oourt  permits  him 
to  file  it,  and  no  motion  is  made  to  diamias  it  on  the  hearing,  hM  not  a  cause  for 
a  reversal. 
4^  Appeal— Rejection  of  Intebbooatoeie»— Presumption. 

The  ruling  of  the  trial  judge  on  the  refection  of  interrogatories,  on  the  ground 
that  tbe  plaoe  of  execution  did  not  appear,  is  presumed  to  be  oorrect  until  thecoo- 
tcary  is  shown. 
4.  6amb--Rboobd. 

Interrogatories  rejected  on  the  trial  cannot  be  taken  to  the  Georgia  supreme 
court  as  a  part  of  the  brief  of  evidence.    They  must  be  put  on  the  record  either  in 
the  motion  for  new  trial  or  in  the  bill  of  exceptions. 
6.  Same— Review— Weight  of  Evidence. 

Where  the  evidence  is  conflicting,  the  supreme  oourt  of  Georgia  will  not  review 
the  finding  of  the  jury. 

Error  from  superior  court,  Glynn  county. 

Crovatt  c&  Whitfteld,  (by/.  H,  Lumpkin.)  for  plaintiff  in  error.     Spmtnes 
d  Atkinson,  (by  J^*.  B,  Harris.)  contra. 

BLBOKJjETf  0.  J.  1.  When  this  case  was  argued,  it  was  suggested  by 
counsA  for  the  defendants  in  error  tbat  a  sufficient  reason  for  denying  the  mo> 
tion  for  a  new  trial  was  that  it  was  not  made  in  time.  He  admitted  that,  at 
the  bearing  of  the  motion  for  a  new  trial,  no  motion  was  made  to  dismiss  it; 
but  he  contended  that,  if  the  motion  for  a  new  trial  was  too  late,  this  was 
reason  for  refusing  the  new  trial  whether  a  motion  to  dismiss  was  made  or 
not;  and  he  insisted  that  in  this  case  the  motion  was  not  in  time.  The  rec- 
•ord  shows  that  an  order  was  taken  daring  the  term,  granting  the  disaatisfled 
party  until  a  named  day  to  perfect  and  file  a  motion  for  a  new  trial,  and  the 
motion  was  not  made  by  that  day,  but  the  court  was  in  session  beyond  tbat 
day,  and  it  was  made  during  the  term.  That  it  was  not  made  under  that  or- 
>der  is  perfectly  dear,  because  it  was  made  after  the  order  had  expired.  It 
was  served,  filed,  acted  upon,  and  overruled  on  the  same  day,  and  that  day 
was  subsequent  to  the  expiration  of  the  order.  It  will  be  observed  tbat  there 
was  no  element  of  contract  in  the  unused  order.  It  was  an  order  granted  m 
parte,  without  tbe  consent  of  the  other  party  being  invited  or  given  to  it. 
The  party  dissatisfied  with  the  verdict  went  forward  and  moved  the  court 
that  he  be  allowed  until  a  certain  day  to  perfect  and  file  the  motion;  and  tbe 
•order  was  passed  accordingly,  granting  him  until  that  day.  Very  likely  it 
maB  anticipated  that  the  eourt  would  adjourn  before  it  did ;  but»  at  all  events, 


Digiti 


zed  by  Google 


Ga.]  DE  PATJS  V.  KABSEB.  255 

the  other  party  was  no  party  to  that  order,  bo  far  as  appears.  Both  for  this 
reason,  and  because  everything  was  done  in  term,  nothing  in  yacation,  the 
ruling  in  Railroad  Co.  y.  Johnson,  59  Ga.  626,  and  other  like  cases,  has  no 
application.  An  order  granted  by  the  eourt,  on  motion  of  a  party,  that  he 
be  allowed  until  a  named  day  to  perfect  and  file  a  motion  for  a  new  trial,  does 
not  import  any  stipulation  with  the  opposite  party,  (whose  consent  was  not 
invoked  to  the  passage  of  the  order,)  that  a  motion  will  not  be  made  after 
that  day.  It  is  no  obstacle  to  moving  for  a  new  trial  on  any  day  during  the 
term. 

2,  3.  The  interrogatories  of  a  witness  were  rejected  because  the  place  of 
execution  did  not  appear.  If  we  could  look  at  certain  interrogatories  con- 
tained in  the  record,  to  ascertain  why,  or  upon  what  state  of  facts,  the  court 
ruled  that  the  place  of  execution  did  not  appear,  we  might  differ  with  the 
court;  bat  it  does  not  appear,  either  from  direct  statements  or  from  anything 
we  can  look  at  as  rejected  matter,  what  was  the  state  of  facts  upon  which  the 
ruling  was  made;  and  the  presumption  is,  as  the  court  so  ruled,  that  the 
place  of  execution  did  not  appear.  As  to  all  interrogatories  contained  in  the 
brief  of  evidence,  and  certified  to  us  as  record,  we  must  assume  that  they 
were  admitted;  and  to  show  us  any  that  were  rejected,  they  must  be  pointed 
cot  elsewhere,  that  is,  either  in  the  motion  for  a  new  trial  or  the  bill  of  ex- 
ceptions. If  interrogatories  were  ruled  out  on  the  ground  that  the  place  of 
execution  did  not  appear,  the  presumption  is,  until  the  contrary  is  shown, 
that  the  ruling  was  correct.  Interrogatories  rejected  cannot  be  brought  to 
the  supreme  court  as  a  part  of  the  brief  of  evidence.  What  the  brief  vouches 
for  IB  tiie  evidence  admitted,  and  that  only. 

4.  There  was  a  contract  of  purchase  of  goods,  and  the  purchasers  signed  a 
bill  of  them  showing  the  articles,  the  aggregate  price,  and  that  freight  on 
ihem  to  Brunswick  was  to  be  paid  by  the  vendors.  The  controversy  arose, 
{in  an  action  for  the  price, ^  as  to  the  risk  of  transportation;  that  is,  whether 
delivery  was  complete  by  delivery  to  the  carrier,  or  whether  delivery  was  to  be 
made  at  Brunswick,  when  the  carriage  was  accomplished.  The  goods  con- 
sisted of  glass,  and  some  of  it  was  broken.  We  think  the  writing  is  simply 
silent  on  this  question.  The  transaction,  so  far  as  the  writing  extends,  may 
be  illustrated  by  going  to  a  coal-yard  and  buying  a  lot  of  coal.  You  can  take 
the  coal  at  the  yard,  or  stipulate  for  delivery  at  your  house;  and  if  you  sign  a 
writing  saying  simply  that  you  have  bought  so  much  coal  at  a  certain  price, 
it  does  not  show  where  you  are  to  receiye  it.  This  part  of  the  agreement  may 
rest  altogether  in  parol.  Here  the  writing  was  signed  in  New  York,  and  the 
goods  were  to  be  shipped  from  and  to  another  point.  There  were  three  points 
involved;  and  it  did  not  appear  from  the  writing  at  what  point  the  goods  were 
to  be  delivered  to  consummate  or  fulfill  the  contract.  It  is  clear  to  us  that 
the  writing  is  open  to  explanation  as  to  where  the  delivery  was  to  be  made ;  and, 
if  so,  there  was  no  error  in  admitting  parol  evidence.  Code,  g  3803.  A  bill 
of  goods,  signed  by  the  purchaser,  and  showing  the  articles  purchased,  the 
aggregate  price,  and  that  freight  to  a  certain  point  was  to  be  paid  by  the 
seller,  is  not  necessarily  exhaustive  of  all  the  stipulations  of  the  contract. 
Parol  evideoce  is  admissible  to  show  at  whose  risk  the  shipment  was  to  be 
made,  and  whether  the  title  passed  on  delivery  to  the  carrier,  or  not  until 
safe  arrival  at  destination. 

5.  The  parol  evidenceas  to  the  terms  of  the  contract  was  somewhat  conflict- 
ing, and  even  the  letters  and  telegrams,  so  far  as  they  tend  to  Illustrate  the 
disputed  point,  are  susceptible  of  two  constructions.  The  jury  could  prop- 
erly have  given  weight  to  the  fact  that  the  freight  to  Brunswick  was  to  be 
paid  by  tlie  vendors.  As  the  carriage  was  to  be  at  their  expense,  there  was  a 
sort  of  suggestion  in  that  circumstance  that  it  was  also  to  be  at  their  risk. 
While  we  are  not  sure  the  verdict  is  right,  we  cannot  say  it  is  wrong.  Though , 
as  Jurors,  this  court  would  probably  have  found  the  disputed  matter  in  favor 
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of  tbe  plaintiff,  there  was  evidence  on  which  the  juiy  could  find  for  the  de- 
fendant, and  enough  to  warrant  the  presiding  judge  in  approving  the  verdict. 
Judgment  affirmed. 

Martin  v.  Copbland. 

(Supreme  Ootsrt  of  Gfeorgid.    February  26, 1887.) 

GABNisRVxirT— Who  Liabli  to— Dbbtob  Ain>  Cbbditob. 

A  landlord  who  takes  the  growing  crops  of  his  tenant,  agreeing  to  pay  the  latter's 
debt  to  plaintiff,  is  a  debtor  of  the  tenant,  and  can  be  garnished  by  the  plaintiff, 
on  his  judgment  against  the  tenant,  although  plaintiff  was  no  party  to  the  agree- 
ment. 

Error  from  superior  court,  Milton  county;  Brown,  Judge. 
/.  P.  Brooke^  Geo.  F,  Sober ^  W,  R.  Power,  and  /.  B.  Alexander ^  for  plain- 
tiff in  error.    B.  F,  Simp^ton  and  W.  /.  Winih  for  defendant. 

Bleckley,  C.  J.  A  tenant  and  his  landlord  settled.  The  tenant  owed  a 
debt  to  Copeland  of  a  certain  amount,  and  the  landlord  took  the  growing  crop 
and  Hgreed  to  pay  this  debt,  but  did  not.  Copeland  sued  the  tenant  and  got 
a  judgment,  and  then  garnished  the  landlord  as  a  debtor  of  the  tenant.  Tvj^o 
courts  below  have  held  that  the  landlord  was  the  tenant's  debtor;  that  agree- 
ing to  pay  the  amount  ito  the  tenant's  creditor,  and  receiving  the  considera- 
tion for  such  agreement,  made  him  the  tenant's  debtor.  After  the  tenant's 
creditor  (who  was  no  party  to  the  arrangement  entered  into  by  the  others  for  his 
payment)  obtained  judgment  against  the  tenant,  why  could  he  not  reach  the 
landlord's  debt  to  tbe  tenant,  and  collect  his  money? 

1.  A  stipulation  by  one  of  two  contracting  parties  that  he  will  pay  a  debt 
due  from  the  other  to  a  third  person,  (who  is  no  party  to  the  agreement,)  be- 
ing made  on  sufficient  consideration,  creates  the  relation  of  debtor  and  cred- 
itor between  the  parties  to  the  contract,  and  if  the  debt  to  such  third  person 
be  not  paid,  it  may,  when  reduced  to  judgment,  be  collected  from  the  prom- 
isor by  process  of  garnishment. 

2.  The  evidence  of  the  contract  and  of  its  consideration  was  sufficient  in 
this  case. 

Judgment  affirmed. 

Smith  v.  Walker,  Ex'r. 

(Supreme  Court  of  Georgia,    January  18,  1887.) 

JuDOMBVT— Res  Aiuudicata— Fsdkbal  Judgmbnt  xir  Statb  CotTBT. 

Wliere  the  title  to  land  has  been  passed  upon  by  the  United  States  oonrt  In  pro- 
ceedings in  bankruptcy,  in  which  that  court  had  jurisdiction  of  the  parties  and 
property,  the  judgment  is  conclusive  on  the  same  parties  in  the  state  court. 

Error  from  superior  court,  Henry  county;  Lumpkin,  Judge. 

In  1867  a^./a.,  in  favor  of  one  Mitchell,  was  levied  on  800  acres  of  plain- 
tiff's land.  It  wiis  agreed  between  plaintiff  and  defendant,  who  was  indoi-ser 
for  plaintiff,  that  the  defendant  should  buy  the  property  at  the  sheriff's  sale, 
and  permit  the  plaintiff  to  redeem  it,  on  payment  of  the  purchase  money  and 
the  claims  on  which  defendant  was  indorser.  Defendant  purchased  the  prop- 
erty at  the  sheriff's  sale,  and  took  a  deed  therefor,  but  plaintiff  remained  in 
possession.  A  few  weeks  after  the  sale  plaintiff  went  into  bankruptcy,  and 
returned  in  his  schedule  of  assets  this  property  as  subject  to  a  lien  of  defend- 
ant for  the  amount  paid  at  the  sheriff's  sale.  In  the  bankruptcy  proceedings 
defendant  claimed  that  the  land  was  subject  not  only  to  a  lien  for  the  purchase 
money,  but  also  to  the  amount  of  the  claims  which  he,  as  indorser  for  plain- 
tiff, had  paid  off.  The  register  found  against  this  claim;  but,  pending  a  re- 
hearing, which  liad  been  granted,  the  assignee  and  defendant,  with  the  con- 
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sent  of  the  United  States  district  court,  entered  into  an  agreement,  in  pursu- 
ance of  which  assignee  conveyed  the  land  in  question  to  defendant,  in  consid- 
eration of  his  releasing,  and  entering  as  satisfied,  all  his  other  claims  against 
the  bankrupt's  estate.  The  plaintiff,  with  the  consent  of  all  his  creditors, 
except  defendant,  received  his  discharge  in  bankruptcy.  He  then  made  a 
motion  in  the  United  States  district  court  to  set  aside  the  settlement  between 
his  assignee  and  defendant,  which  was  denied.  Pending  the  proceedings  in 
bankruptcy,  plaintiff  filed  his  petition  in  chancery  in  this  action  in  the  supe- 
rior court  of  Henry  county,  setting  up  the  contract  made  at  the  sheriff's  sale; 
alleging  that  the  land  was  worth  more  than  defendant's  claim;  that  he  had 
tendered  defendant  the  purchase  money  and  interest ;  that  he  had  paid  the 
claims  for  which  defendant  was  indorser,  and  that  the  settlement  between  the 
defendant  and  his  assignee  was  fraudulent;  and  prayed  for  a  reconveyance 
according  to  the  contract.  The  plaintiff,  in  the  meanwhile,  had  taken  pos- 
session of  350  acres  without  defendant's  consent.  Defendant  filed  his  ans  wer, 
and  prayed,  by  way  of  a  cross-bill,  to  recover  back  the  350  acres.  The  case 
was  heard  on  the  cross-bill;  defendant  introducing  in  support  of  his  title  the 
sheriff's  deed  and  the  record  of  the  bankruptcy  proceedings  in  the  United 
States  district  court  A  verdict  was  found  for  defendant,  and  a  motion  for  a 
new  trial  was  overruled;  whereupon  plaintiff  took  this  writ  of  error. 

George  W.  Bryan  and  J.  T.  Spence,  for  plaintiff  in  error.  A.  M.  Speer, 
John  D,  Stetoart  and  John  I.  HalU  for  defendant. 

Jackson,  G.  J.  This  issue  was  tried  on  a  cross-bill.  That  issue  is,  to 
whom  did  the  tract  of  land  in  contention  belong?  The  Jury  found  that  it  be- 
longed to  W^alker,  executor  of  his  father,  who  had  filed  the  cross-bill;  and 
Smith,  the  respondent  to  that  bill,  (the  original  bill  having  been  used  as  an- 
swer by  Smith,)  not  being  satisfied  with  the  denial  of  a  new  trial  by  the  court 
beiow,  brings  the  case  here  for  review.  The  verdict  and  decree  were  demanded 
by  the  facts  in  writing  and  of  record.  At  a  sheriff's  sale  the  land  in  dispute 
was  bought  by  the  testator  of  the  complainant  in  the  cross-bill  as  the  property 
of  Smith.  Smith  went  into  bankruptcy,  and  the  court  there  ratified  the  sher- 
iff's sale,  Judge  Ebskine  presiding;  and  afterwards,  on  a  motion  by  Smith  to 
set  aside  that  judgment  of  Judge  Erskine,  Judge  McCot,  then  sitting  in  the 
United  States  court,  held  with  Judge  Erskine,  and  dismissed  the  motion  to 
set  aside  the  former  judgment.  This  court  cannot  review  and  reverse  the  suc- 
cessive Judgments  of  the  United  States  court  arising  out  of  bankrupt  proced- 
ures of  which  that  court  had  jurisdiction,  and  its  judgment  concludes  the  liti- 
gation and  fixes  the  title  to  this  piece  of  property,  and  demands  that  the  ver- 
dict and  decree  below  stand.  Whatever  equities  Smith  may  have  had  were 
disposed  of  when  the  federal  court  settled  the  entire  case  by  ratifying  the  sher- 
iff's sale,  in  effect,  by  authorizing  the  assignee  to  pass  the  title  to  Walker  on 
his  relinquishing  all  claims  against  Smith,  which  was  done.  It  the  court  did 
not  have  jurisdiction  by  service  on  Smith  personally,  the  assignee  was  his  rep- 
resentative, and  this  gave  jurisdiction;  and,  if  that  did  not,  Smith  afterwards 
made  a  motion  in  that  court  to  open  and  set  aside  the  judgment,  giving  the 
authority  to  the  assignee  to  make  title  to  Walker,  and  thus  became  personally 
bound  by  going  into  court  himself  on  this  very  subject-matter.  So  it  becomes 
unnecessary  to  consider  any  alleged  errors  on  the  trial,  inasmuch  as  these 
facts  control  the  case.    Judgment  affirmed. 


Mazelbauh  and  others  v.  LiHBEBaEB. 

{Suprtm/B  Oouii  €f  Qwrgia,    February  1,  1887.) 

1.  Hastkb  Ain>  SxBVAifT—DiscHABOfi— Wages  fob  Full  TEBM—EABinvos  Aftkb  Dis- 

OHABOS. 

A  dischaiged  Berrant  Btied  on  a  contract  for  wages  due  for  the  whole  term,  and 
the  Jury  found  the  whole  amount,  without  deducting  the  earnings  of  the  seryant 
v.38.£.nos.5,6 — 17  ^  i 
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«fter  leavlnte  the  Service:  "but  the  tri^l  eonti  re^tiffed  the  plafntftf  to  Itednct  that 
amount,  or  have  the  yerdict  set  nide.    Beld^  that  defisidant  had  no  cfmae  Ibr  com- 
plaint. 
"2.  Samb— Acnoir  fob  Waobb— Rkduoiivo  VbrdiOt. 

Where  a  discharged  servant  sues  on  the  contract  for  wages  due  for  the  whole 
term,  and  the  defendant  sets  off  the  earnings  of  the  servant  after  leaving  the  eerv- 
ice,  it  is  harmless  error  to  permit  the  servant  to  show  his  expenses  in  obtaining  em- 
ployment, for  the  purpose  of  reducing  the  amount  of  the  earnings,  if  the  jury  ren- 
der a  verdict  for  the  whole  amount  of  wages,  and  the  plaintiflfdMucto  all  his  earn- 
ings, as  required  hy  the  court,  after  verdict. 

8.  Appeal— Fob  Dblat*— Damaobb. 

Where  a  discharged  servant  sues  on  the  contract  for  wages  due,  and  the  defend- 
ant sets  u^  disobedience  of  orders  as  the  reason  for  the  discharge,  and  the  iury  find 
for  plaintiff  the  whole  amount  due  for  the  term,  the  fact  that  the  weight  of  Che 
evidence  raised  considerable  doubt  as  to  the  proof  of  disobedience,  furnisheB  suffi- 
cient grounds  for  taking  an  appeal,  to  relieve  the  defendant  from  the  penalty  pro- 
vided in  Code  Ga.  for  taking  an  appeal  for  delay  only. 
4.  Wages— Ikcompbtency  of  Sebvant— Quest' on  fob  Juut, 

Where,  in  an  action  by  a  discharged  servant  on  the  contract,  for  wages  due  for 
the  whole  term,  the  defendant  sets  up  incompetency  in  the  servant  as  the  ground 
of  the  discharge,  the  question  of  incompetency  is  for  the  jury  to  determine. 

9.  Appeal— DiBCBBTioN  of  Tbxal  Coubt— Comfliot  in  Bvidbnob. 

Refusing  a  new  trial,  on  the  ground  that  the  verdict  is  agldnatthe  evidence,  is 
not  a  cause  for  reversal,  where  the  evidence  is  conflicting. 

From  superior  court,  Sumter  county;  Simmons,  Judge. 
S.  A.  Hawkins,  for  plaintiffs  in  error.    €hierry  <ft  Hon,  tor  defendant  in 
error. 

Hall,  J.  1.  The  evidence  on  the  material  questions  in  this  case  was  directly 
con  dieting,  and  no  abuse  of  discretion  can  be  imputed  to  the  court  for  refus- 
ing to  grant  a  new  trial  upon  the  first  and  second  grounds  of  the  motion, 
which  complained  that  the  verdict  was  contrary  to  evidence,  and  the  weight 
of  evidence,  without  evidence  to  support  it,  against  the  principles  of  equity 
and  justice,  and  contrary  to  law. 

2.  Nor  do  we  think  that  the  defendants  can  complain  because  they  were 
not  allowed  to  set  off  the  wages  earned  by  the  plaintiff  in  the  interval  be- 
tween the  date  of  his  discbarge  from  their  service  to  that  when  his  term 
would  have  ended,  according  to  his  contract  with  them.  True,  the  jury 
found  for  him  the  full  amount  of  the  eight-months*  stipend  which  he  claimed, 
without  any  abatement  on  account  of  what  he  received  from  others  during  the 
term  of  his  employment  by  them;  but  unless  he  deducted  this  amount  from 
the  verdict,  a  new  trial  was  ordered,  and  if  he  did  so,  it  was  refused.  He 
complied  with  the  condition  imposed  and  thereby  prevented  another  hearing 
of  the  case.    This  was  an  answer  to  defendant's  complaint  on  this  score. 

3.  Another  ground  of  the  motion  insists  that  there  was  error  in  allowing 
the  plaintiff  to  prove  his  expenses  and  outlay  of  $250,  in  order  to  lessen  or 
absorb  the  set-oil  claimed  by  defendants  for  profits,  or  wages  made  in  other  em- 
ployment during  the  term  he  had  contracted  to  serve  them.  If  this  was  error, 
it  did  not  hurt  the  defendants,  since  the  judge  required  the  plaintiff  to  remit 
Ihe  amount  against  which  these  expenditures  were  set  off,  from  the  verdict, 
.as  the  condition  upon  which  it  should  stand,  and  with  which  requirement  he 
immediately  complied. 

4.  The  remaining  ground  of  the  motion  has  been  anticipated  in  considering 
the  final  and  second  ground  of  the  motion.  There  was  certainly  no  question 
in  this  case  more  stubbornly  contested,  and  none  upon  the  evidence  was  more 
-decidedly  conflicting,  than  the  qualifications  of  the  plaintiff  as  a  salesman, 
competent  to  carry  on  that  branch  of  the  business,  and  to  meet  all  the  re 
•quirements  of  the  southern  trade.  This  issue  was  fairly  submitted  t(»  the 
jury,  and  it  was  llieir  province  to  credit  the  plaintiff's  rather  thiun  thedefend- 
4ints'  witnesses. 
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5.  I>afHi«g«0  «tfe  asked  for  bringing  the  ease  to  this  court,  As  It 'Is  tnSistM 
for  dekiy  only.'and  while  it  may  approach,  yet  it  does  not  qoite  reach,  the 
pomt  that  demands  a  oomplianoe  with  the  claim,  for  the  weight  of  eyidetice 
ndsi*8  considerable  doubt  whether  lAie  plaintiff  complied  with  the  directions 
*of  the  defendants,  to  turn  a  oastomer  oyer  to  the  other  clerks  in  the  estab- 
lishment, when  he  tried  but  failed  to  sell  him  goods.  This  afforded  some 
:  ground,  slight  though  it  may  seem,  on  which  to  found  the  expectation  of  a 
reversal  of  the  judgment  of  the  court  rendered  on  the  motion  for  a  new  trial. 

Judgment  afflnned. 

Haiclim  «.  BoasBS  and  others. 
-  {Supreme  Oomi  of  Oeorffki,    Mardi  9, 1887.) 

1.  8A£»— FSBTIt.TESB--STATI7T0BT  GUABAWTT— EviDENCB  OF  QUALITT. 

In  an  action' to  lecOTer  the  purchase  price  of  a  ouantity  of  fertilizer  sold  under 
the  statutory  warranty  as  to  chemical  analysis,  ana  an  additional  agreement  that 
the  seller  was  not  to  be  held  responsible  for  its  practical  results,  or  for  its  effect  upon 
crops,  the  defendant  offered  evidence  to  show  that  the  fertilizer  failed  to  benefit 
hb  crops,  although  properly  cultivated  on  suitable  soil,  with  a  propitious  season : 
and  that,  if  the  fertiliser  had  been  as  represented  on  the  sacks,  the  crops  would 
have  been  benefited  by  its  use.  Held  that,  as  the  statute  only  rec^ulres  a  warranty 
that  the  fertilizer  shall  contain  substantially  the  ingredients  indicated  by  the  an- 
alysis attached  to  it,  and  as  the  evidence  offered  did  not  directly  tend  to  disprove 
such  compliance,  it  was  properly  rejected. 

2.  Samb— FKSnuzsB  Tags  Dbtachkd. 

In  an  action  to  recover  on  a  note  given  for  the  price  of  fertilizer,  the  defense 
was  that  the  sacks  containing  it  were  not,  at  the  time  of  sale,  tagged  according  to 
law.  Borne  of  the  sacks  were  not  tagged,  but  the  evidence  did  not  show  that  the 
tags  were  not  detached  after  sale  and  delivery,  and  there  was  evidence  that  they 
were  properly  tagged  before  sale.  Bdd^  that  it  was  not  error  for  the  court  to  refuse 
to  charge  the  Jury  that,  "  if  they  believe  from  the  evidence  that  the  fertilizer  did 
not  haTe  inspection  ti«s  on  the  sacks  at  the  time  of  sale,  then  the  piaintiflb  oannot 
recover." 

From  city  court  of  Macon;  Harris.  Judge. 

Lofton  dt  Moore,  for  plaintiff  in  error.    ITiabet,  Edge  d  Ifishet,  oontra. 

Haix*  J.  This  was  a  suit  on  a  note  given  for  the  price  of  fertilizer  sold 
by  the  pfauntifls  to  the  defendant;  and.  besides  the  statutory  warranty  that 
tlie  fertilizer  comes  up  to  the  chemical  analysis  branded  on  the  sacks,  the  note 
contained  a  stipulation  that  the  seller  should  not  be  responsible  fbr  practical 
results,  or  fbr  the  effect  of  the  fertilizer  upon  crops.  To  this  suit  the  defend- 
ant pleaded  that  the  article  sold  did  not  contain  the  elements  and  ingredients 
indicated  by  the  analysis,  and  that  the  sacks  in  which  it  was  packed,  although 
branded,  were  not  tagged.  On  the  trial,  proof  was  ofCered  to  show  that  it 
faded  to  benefit  the  defendant's  crops,  although  the  crops  were  properly  cul- 
tivated, the  sou  on  which  they  were  planted  suitable,  and  the  seasons  pro- 
pitious.  This  was  offered  as  evidence  to  establish  the  absence  of  the  elemetlts 
^nd  ingredients  indicated  by  the  analysis  and  brand,  one  of  the  plaintiffs, 
who  testified  in  the  case,  having  sworn  in  rebuttal  and  on  his  cross-examina- 
tion that,  if  tiio  fertilizer  was  as  represented  by  the  analysis  on  the  sacks,  it 
** would  lurre  benefited  the  crops,  with  good  seasons."  There  being  no  other 
testimony  as  to  these  facts,  the  evidence  thus  offered,  on  objectdon  of  plaintiffs 
counsel,  was  rejected,  and  exception  was  taken  by  defendant  to  its  rejection. 
The  trial -resotted  in  a  verdk^  far  the  plaintiffs,  and  the  defendalit  made  a 
motion  for  •&  newtrihl  on  various  grounds,  which  was  overruled.  To  the 
Judgment  overruling  this  motion,  he  prosecuted  his  writof  error  to  this  coUrt; 
and  that  makes  the  questions  we  are  to  determine.  The  principal  ground  in- 
sisted upon  for  the  reversal  of  this  Judgment  is  embodied  in  third,  fourth,  and 
£fth  grounds  of  the  motion,  and  relates  to  the  rejection  of  this  testimony. 

1.  All  that  the  party  selling  is  required  by  law  to  guaranty  is  that  the  fer- 
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tilizer  contains  substantially  the  ingredients  indicated  by  analysis  attached  to 
it.  The  party  may  or  may  not  guaranty  its  effects  upon  crops.  In  this  in- 
stance he  refused  to  make  any  such  guaranty,  and  the  purchaser  expressly 
stipulated  to  take  the  fertilizer  without  regard  to  its  effects  upon  crops.  Par- 
ties have  a  right  to  make  their  own  bargains,  providing  there  is  nothing  in 
them  contravening  any  requirement  of  the  law.  Under  the  limited  guaranty 
contained  in  this  contract,  and  that  imposed  by  law,  the  defendant  could  have 
shown  that  the  fertilizer  he  purchased  did  not  contain  the  ingredients  and 
elements  indicated  by  the  analysis  made  by  the  state  chemist  and  branded  on 
the  sacks.  The  evidence  offered  and  rejected  would  not,  per  se,  have  shown 
that  the  fertilizer  was  deficient  as  to  any  of  such  ingredients;  without  being 
offered  In  aid  of  other  testimony  to  establish  this  fact,  it  would  be  immaterial. 
At  best,  it  is  only  adminicular  in  its  character.  Where,  for  instance,  another 
analysis  is  given  or  offered  in  evidence,  to  show  that  the  fertilizer  does  not 
come  up  to  the  standard  laid  down  by  the  state  chemist,  those  facts  may  be 
used  in  aid  of  such  other  analysis;  but  here  there  was  nothing  which  the 
evidence  offered  could  sustain.  This  is  the  extent  to  which  former  decisions 
of  this  court  have  gone.  Jackson  v.  Langaton,  61  Ga.  392;  Allen  v.  Young t 
62  Ga.  617;  DeLoaoh  v.  Hardee,  64  Ga.  94;  Code,  §  16536;  Acts  1881-82,  p. 
129. 

2.  The  sixth  ground  of  the  motion  sets  out  the  entire  charge  of  the  court. 
The  seventh  ground  seems  to  be  rather  a  specification  of  .error  in  the  charge, 
as  set  forth,  than  an  independent  ground  complete  in  itself,  on  which  the  new 
trial  should  be  granted.  It  amounts  to  this:  that  the  charge  is  deficient  in 
that  the  court  failed  to  explain  to  the  jury  what  constituted  an  inspection  of 
fertilizers  under  the  law.  It  does  not  appear  that  the  attention  of  the  court 
was  called  to  this  subject,  or  that  he  was  requested  to  give  the  instruction 
which  it  is  alleged  he  omitted;  nor  is  it  made  manifest  to  us  that  if  such  in- 
structions had  been  given,  what  their  pertinency  or  relevancy  would  have 
been.  The  giving  or  withholding  them  could  not,  so  far  as  we  can  see,  have 
affected  the  result  of  the  case.    There  is  no  merit  in  that  ground. 

3.  The  defendant  pleaded  that  the  sacks  containing  the  fertilizer  were  not 
at  the  time  of  the  sale  tagged  according  to  law.  He  testified  on  the  trial  that 
some  four  or  five  of  them — ^there  being  30  in  all — were  not  tagged,  but  at 
what  time  this  failure  to  tag  was  discovered  does  not  appear.  It  may,  for 
aught  that  appears  to  the  contrary,  have  occurred  that  after  the  sale  and  delivery 
they  were  detached  from  the  bags.  One  of  the  plaintiffs  swears  that  they 
were  all  properly  tagged  and  branded  when  sold.  We  think,  therefore,  un- 
der the  circumstances,  that  the  court  committed  no  error  in  refusing  to  charge 
the  following  request  made  by  the  defendant:  "If  you  believe  from  the  evi- 
dence that  the  fertilizer  did  not  have  inspector's  tags  on  the  sacks  at  the  time 
of  the  sale,  then  the  plaintiffs  cannot  recover."  The  request,  if  made  in  writ- 
ing, and  legal  in  a  proper  case,  considering  the  vague  and  indefinite  character 
of  the  testimony,  was  inapposite,  and  should  not  have  been  given;  besides, 
where  the  analysis  is  branded  on  packages,  we  are  not  satisfied  that  they  should 
also  be  tagged,  to  render  the  sale  legal;  the  tags  afford  evidence  that  the  in- 
spection fees  had  been  paid.  They  certainly  show  this;  but  whether  their 
absence  has  the  effect  of  showing  that  the  sale  was  illegal,  is  questionable. 

There  is  evidently  nothing  in  the  flvst  and  second  grounds  of  Uie  motion. 
The  verdict  was  imperatively  demanded  by  the  evidence,  whidi  harmonized 
in  everything,  except  as  to  the  few  sacks  which  the  defendant  testifled  were 
not  tagged ;  and  even  upon  that  point  it  could  hardly  be  said  to  be  conflicting. 
Judgment  affirmed* 
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Thompson  and  another  v.  Thompson. 

{JSfujjreme  Cburt  qf  Oeorffia.    March  6, 1887.) 

1.  EXICDTOBS  AlTD  AX>MIiri8TBAT0BS— POWXB  TO  8XLL  WlTHOin  ObDXB  OF  COUST— LlA- 

BiUTT  roB  Note  Ezchangsd. 

An  administrator  cannot,  without  an  order  iVom  the  ordinary,  legally  sell  a  promis- 
sory note  payable  to  his  intestate  which  has  come  to  his  hands  as  assets.  By  sell- 
ing without  such  order,  he  renders  himself  liable  for  the  value  of  the  note,  as  he 
would  for  the  value  of  any  other  personalty  illegally  converted  or  disposed  of.  And, 
if  he  exchange  a  note  for  one  more  valuaole,  he  becomes  liable,  at  the  election  of 
the  beneficiaries  of  the  estate,  for  the  value  of  the  latter  in  lieu  of  his  liability  for 
the  former.  Such  dealing,  however,  will  not  render  him  a  guarantor  of  either  note 
beyond  its  actual  value. 

2.  8amb— Duty  to  Pat  Tazsb— Posbbsiov  of  Fwim, 

The  duty  of  an  administrator  to  pay  taxes  at  his  peril,  depends  upon  whether  he 
has  or  ought  to  have  the  money  with  which  to  pay  such  taxes. 
Jl  Same— Invxbtobt— Admissibiutt  in  Evidxnob. 

The  inventory  required  by  law  to  be  made  and  returned  by  an  administrator  is 
partly  for  information  of  creditors  of  the  estate;  and,  where  the  administrator  of 
one  of  the  creditors  is  sued  for  failing  to  collect  from  the  administrator  of  the 
debtor,  the  inventory  made  and  returned  by  the  latter  is  admissible  in  evidence  to 
show  means  of  information  of  which  the  former  might  have  availed  himself,  touch- 
ing the  debtor's  estate,  and  the  particular  property  of  which  it  apparently  con- 
sisted. 

4b   8aMB— ADMIiriSTBATOB  AS  DxBTOB— StATOTB  OF  LiMITATIONB. 

An  administrator  who  is  a  debtor  to  the  intestate  individually  or  as  surviving 
copartner  is  chargeable  as  administrator  vrith  the  amount  of  such  debt;  and  the 
statute  of  limitations  will  not  protect  him  against  accounting  for  it,  so  long  as  he 
remains  accountable  for  assets  generally. 
4^  Tbiai/— Instbuctionb—Rbqubbtb  to  Chabos. 

Where  several  distinct  matters,  involving  diligence,  are  presented  to  the  Jury, 
while  it  is  proper  to  charge  a  general  principle  applicable  to  them  all,  yet  if  a  spe- 
cific charge,  which  is  legal,  a|>t,  and  adjusted  to  one  of  these,  be  requested,  it  is 
proper  to  ^ve  the  latter  also,  if  it  would  materially  aid  the  Jury  in  applying  the 
general  principle  to  that  one  of  the  several  matters  for  their  consideration. 
-€u  8amb— Non-Pbosdctiob  of  Notx  as  Etidbitcx  of  Patmknt. 

Where  the  non-production  of  a  note  is  not  the  sole  fact  in  evidence  bearing  on 
the  question  of  payment,  there  is  no  occasion  to  charge  the  jury  on  any  presump- 
tion that  would  or  would  not  arise  from  that  fact  alone. 
7.  Ksw  Tbial— Rbjbctioh  ob  Admission  of  Immatbbial  Evidbncx. 

Neither  the  rejection  nor  admission  of  immaterial  evidence  is  ground  for  a  new 
trial. 

Prom  superior  court,  Upson  county;  Botnton,  Judge. 
A.  D.  Hammond  and  T.  B.  Cabanisa,  for  plaintiffs  in  error.    B.  W.  Beok 
and  W,  D,  SUme^  contra. 

Blecklet,  C.  J.  This  was  a  bill  filed  by  certain  heirs  and  distributees  of 
an  intestate,  who  died  a  citizen  of  Kentucky.  There  was  an  administration 
there  upon  his  estate,  and  also  one  in  Georgia,  upon  his  effects  in  Georgia. 
This  bill  was  filed  against  the  €^rgia  administrator,  for  an  account,  and  the 
dalm  set  up  in  it  consisted  of  two  classes  of  debts :  (1)  Those  which  the  testar 
tor  left  owing  to  him  by  persons  in  Georgia  other  than  the  administrator:  (2) 
a  certain  debt  wliich  it  was  claimed  was  due  from  a  former  partnership  of 
which  the  Georgia  administrator  was  the  surviving  partner.  The  general 
•qnesldons  made  were  whether  the  defendant,  as  administrator,  had  used  proper 
•diligence  to  collect,  as  against  those  other  debtors?  whether  there  was  a  debt 
by  note  against  the  partnership  of  which  he  was  the  survivor?  and  whether, 
if  there  were  such  a  debt  unpaid  at  the  time  be  took  the  administration,  he 
^ould  be  responsible  for  it  in  his  character  of  administrator?  the  bill  being 
ifiled  against  him  in  that  character. 

1.  At  the  trial  it  appeared  that  there  had  been  a  change  of  a  certain  note, 
tfcom  a  debt  due  hy  two  persons,  to  a  note  payable  to  the  administrator,  signed 
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by  another  person.  It  further  appeared  that  this  second  note  had  been  ex- 
changed for  a  third,  and  that  only  a  small  amount  had  been  collected  on  this 
debt.  The  complainants  requested  the  court  to  charge,  to  the  effect  that  the 
administrator  had  no  power  to  sell  a  note  belonging  to  the  intestate,  which 
came  to  his  hands  as  assets ;  and  that,  if  he  did  so,  he  would  be  a  guarantor 
of  any  note  that  was  taken  for  it;  and  that,  if  he  exchanged  the  second  note 
for  a  third,  he  would  be  a  guarantor  of  that  note.  The  court  declined  to  give 
such  instruction  to  the  jury,  and  the  motion  for  a  new  trial  is  founded  in 
part  upon  that  refusal. 

In  respect  to  this  point  we  rule  as  follows:  An  administrator  cannot,  with- 
out an  order  from  the  ordinary,  legally  sell  a  promissory  note  payable  to  his 
intestate,  which  has  come  to  his  hands  as  assets.  By  selling  without  such  order 
he  renders  himself  liable  for  the  value  of  the  note,  as  he  would  for  the  value 
of  any  other  personalty  illegally  converted  or  disposed  of.  And  if  he  exchange 
a  note  for  one  more  valuable,  he  becomes  liable,  at  the  election  of  the  benefi- 
ciaries of  the  estate,  for  the  value  of  the  latter  in  lieu  of  his  Liability  for  the 
former.  Such  dealing,  however,  will  not  render  him  a  guarantor  of  either 
note  beyond  its  actual  value.  Looking  at  the  legislation  of  Georgia  upon  the 
subject  of  disposing  of  choses  in  action  by  an  administrator,  we  think  it  clear 
that,  where  an  administrator  has  doubtful  or  insolvent  notes  to  sell,  he  ought 
to  apply  to  the  ordinary  for  leave  to  sell,  and  make  the  sale  publicly.  O^e, 
g  2558.  He  has  no  right  to  enter  upon  a  course  of  trade  with  such  assets  in 
his  own  way.  It  may  be  that  where  a  note  still  in  the  channels  of  commerce 
comes  to  the  hands  of  an  administrator,  and  he  wants  to  realize  on  it,  he 
could  indorse  it,  treating  it  as  worth  its  full  amount,  and  getting  that  much 
for  it.  It  may  be  that  he  could  pass  title  to  it  under  Georgia  law,  just  as  he^ 
could  under  English  law;  but  the  question  before  us  relates  to  dead  paper, 
not  paper  in  circulation.  It  comes  within  the  very  words  of  the  statute,  and 
ought  not  to  be  offered  for  sale,  nor  the  title  to  it  relinquished,  nor  any  at- 
tempt made  to  pass  the  title  to  another,  save  in  the  mode  prescribed  by  the 
statute. 

2.  Another  request,  made  in  writing,  to  charge  the  jury,  which  the  court 
declined  to  give,  was  to  the  effect  that,  if  the  administrator  could  have  col- 
lected this  third  note  by  the  exercise  of  ordinary  diligence,  he  would  be  liable^^ 
for  the  amount  of  that  note.  The  reason  for  declining  this  request  was  that 
the  judge  thought  the  general  charge  covered  it.  It  is  not  controverted  that 
the  request  of  itself  was  a  proper  one,  but  as  the  principle  was  embraced  in 
the  general  charge,  it  is  thought  that  that  is  a  sufficient  reason  for  not  giving 
the  request.  We  think  not,  and  rule  to  this  effect:  Where  several  distinct  mat- 
ters involving  diligence  are  presented  to  the  jury,  while  it  is  proper  to  charge 
a  general  principle  applicable  to  them  all,  yet  if  a  specific  charge,  which  is 
legal,  apt,  and  precisely  adjusted  to  one  of  these,  be  requested,  it  is  proper  to 
give  the  latter  also,  if  it  would  materially  aid  the  jury  in  applying  the  general 
principle  to  this  one  of  the  several  matters  for  their  consideration. 

Now,  law  is  not  only  to  be  submitted  to  the  jury,  but  it  is  to  be  applied  by 
them;  and  where  its  application  is  materiaUy  aided  by  a  specific  request,,  there' 
seems  as  much  reason  to  give  that  request  as  to  give  the  principle;  and  look-' 
ing  to  the  evidence  in  this  case,  we  have  no  doubt  that  the  request  was  a^ 
proper  one.  It  was  bringing  the  general  principle  down  to  this  specific  in- 
stance; and  the  jury  would  have  been  helped  materially  by  having  the  very 
words  of  this  request  delivered  to  them  as  a  part  of  the  charge  of  the  court. 
A  large  part  of  the  pressure  of  the  case  was  upon  this  one  paper. 

8.  Another  request  to  charge  was  made,  which  set  out  the  effect  of  not  pro^ 
ducing  the  alleged  note  against  the  partnership  of  which  the  administrator 
was  the  surviving  copartner.  The  proposition  laid  down  was  that  the  non* 
production  of  the  note  would  not  be  evidence  of  payment;  and  some  further 
matter  was  contained  in  the  request.    The  declining  of  that  request  wasi 
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proper,  becaaae  thiQre  W93  no  need  to  state  what  would  be  (he  effect  o{  tbe 
non-production  of  the  note,  standing  alone;  there  were  other  facts  that  made 
a  charge  upon  its  non-production,  as  a  single,  solitary  fact,  altogether  inap« 
plicable  to  the  case.  Where  the  non-prod u^on  of  a  note  is  not  the  sole  fact 
in  evidence  bearing  on  the  question  of  payment,  there  is  no  occasion  to  charge 
the  jury  on  any  presumption  that  would  arise  or  not  arise  from  that  fact 
alone. 

4.  Another  request  to  charge  was  that  it  was  the  duty  of  the  administrator  to 
pay  taxes,  and  that  he  would  be  responsible  for  not  doing  so.  The  pertinency 
of  the  request  was  this:  The  administrator  had  brought  certain  actions 
against  the  debtors  of  the  estate,  and  one  of  them  had  been  dismissed  for  the 
non-payment  of  taxes  under  a  statute  which  was  for  a  while  considered  to  be 
a  vaUd  law  of  Georgia.  Another  one  of  the  actions  was  dismissed,  without, 
perhaps,  stating  the  cause  of  the  dismissal,  yet  leaving  it  inferable  that  it  also 
may  have  been  dismissed  for  the  same  resison ;  and  the  complainants  wanted 
the  court  to  instruct  the  jury  that  it  was  the  duty  of  the  administrator  to  pay 
taxes,  and  that  if  he  did  not  pay  them,  he  was  liable  for  the  consequences. 
The  duty  of  an  administrator  to  pay  taxes  at  his  peril,  depends  upon  whether 
he  has  or  ought  to  have  the  money  to  do  it.  There  is  great  doubt,  under  the 
evidence,  whether  the  administrator  had  any  available  assets  to  pay  taxes 
with,  unless  he  was  a  debtor  to  the  estate.  If  he  was  really  a  debtor  to  the 
amount  claimed,  he  would  be  treated  as  having  assets.  But  apart  from  that 
resource,  his  command  of  assets  seemed  \jq  be  quite  limited;  and  we  think  he 
was  not  to  pay  taxes  unless  he  had  the  means  to  pay  them,  or  was  chargeable 
in  some  way  with  having  the  means.  So  this  request  was  properly  declined, 
the  qualification  as  to  means  not  being  embraced  in  it 

5.  One  of  the  debtors  to  the  estate  was  dead,  and  the  legal  representative 
of  that  estate  had  returned  an  inventory  according  to  law,  embracing  certain 
property  as  belonging  to  the  deceased.  That  inventory  was  offered  in  evi- 
dence in  this  case,  and  was  excluded.  Upon  that  point  we  rule  this:  The 
inventory  required  by  law  to  be  made  and  returned  by  an  administrator  is 
partly  for  information  of  creditors  of  the  estate;  and  where  the  administrator 
of  one  of  the  creditors  is  sued  for  failing  to  collect  from  the  administrator  of 
the  debtor,  the  inventory  made  and  returned  by  the  latter  is  admissible  in  ev- 
idence, to  show  means  of  information  of  which  the  former  might  have  availed 
himself  touching  the  debtor's  estate  and  the  particular  property  of  which  it 
apparently  consisted.  Of  course,  this  inventory  would  not  be  conclusive  that 
there  were  assets,  or  of  what  the  assets  consisted;  but  the  very  object  in 
making  it  was  in  large  part  to  inform  the  creditors  of  the  estate  as  to  what 
the  administrator  proposed  to  administer;  and,  being  upon  the  public  records, 
it  was  the  duty  of  this  administrator  now  sued  to  look  at  it,  or  otherwise  to 
become  acquainted  with  its  contents.  He  ought  to  have  looked  into  the  con- 
dition of  the  estate,  against  which  he  had  claims;  and  a  part  of  that  investi- 
gation would  have  been  to  examine  the  inventory,  and  we  do  not  see  any  rea- 
son whatever  for  its  exclusion.  It  ought  to  have  come  into  this  case  for  what 
it  was  worth,  as  evidence  to  show  that  he  was  put  upon  notice  that  the  effects 
mentioned  in  the  inventory  were  being  treated  as  assets.  It  seems  to  us  im- 
possible that  there  could  be  any  legal  reason  why  it  should  not  be  relevant  for 
that  purpose. 

6.  One  ground  of  the  motion  for  a  new  trial  was  that  a  certain  deed  be- 
tween strangers  to  this  case  was  admitted  as  evidence,  and  to  see  that  deed 
we  are  referred  by  the  motion  to  the  brief  of  evidence;  but  there  is  no  such 
deed  in  the  brief;  and  though,  from  a  statement  of  the  judge  found  in  the  rec- 
ord, he  thinks  it  was  admitted  in  evidence,  it  is  very  doubtful  whether  it  was; 
indeed,  looking  at  the  brief,  and  finding  it  absent,  we  can  be  almost  sure  that 
it  was  not.  So  we  say  simply  this:  Whether  a  deed  between  strangers  to 
the  cause  on  trial  was  ioaproperly  admitted  in  evidence,  (neither  the  deed  nor 
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any  recital  of  Its  contents  being  In  the  record,)  Is  not  decided.  It  looks  to 
us,  under  the  facts,  that  such  a  deed  would  not  be  admissible;  but.  of  course, 
we  rule  nothing  on  the  point. 

7  Another  ground  of  the  motion  for  new  trial  complains  of  the  rejection 
of  certain  evidence  tending  to  show  that  this  administrator,  when  he  visited 
Kentucky,  manifested  by  his  conduct  a  disposition  to  avoid  the  family  of 
which  complainants  are  members — a  family  related  to  him  by  blood.  The 
evidence  of  his  conduct  on  that  occasion  was  probably  admissible,  simply  on 
the  ground  that  a  doubt  as  to  admissibility  should  be  given  in  favor  of  the 
evidence,  not  against  it.  But  we  think  that  it  is  of  no  sort  of  importance 
whether  it  was  admissible  or  not;  and  we  merely  rule  that  neither  the  rejec- 
tion nor  admission  of  immaterial  evidence  is  cause  for  a  new  trial. 

8.  A  part  of  the  charge  of  the  court  is  complained  of,  as  set  out  in  the  thir- 
teenth ground  of  the  motion  for  a  new  trial.  We  see  no  error  in  that  portion 
of  the  charge. 

9.  An  examination  of  the  authorities  makes  it  clear  to  us  that  an  adminis- 
trator who  is  a  debtor  to  the  intestate  individually,  or  as  surviving  copartner, 
is  chargeable  as  administrator  with  the  amount  of  such  debt;  and  that  the 
statute  of  limitations  will  not  protect  him  against  accounting  for  it,  so  long 
as  he  remains  accountable  for  assets  generally.  2  Williams,  Ex*rs,  top  page 
1418,  bottom  page  1810,  note  i;  Schouler,  Ex'rs,  §  230;  2  Lomax,Ex'r8,280; 
Ingle  v.  Richards,  28  Beav.  866;  Freakley  v.  Fox,  9  Barn.  &  C.  130;  Duffee 
V.  Buchanan,  8  Ala.  27;  Weems  v.  Bryan,  21  Ala.  802;  Leland  v.  Fdton,  1 
AUen,  531;  Potter  v.  Titcomb,  7  Me.  802;  Bverts  v.  Everts,  62  Barb.  577. 
And,  see  Code,  §  2519.  In  the  case  before  us,  the  intestate  was  not  a  member 
of  the  firm  of  which  the  administrator  was  the  survivor.  The  deceased  part- 
ner was  a  brother  of  the  administrator. 

We  reverse  the  judgment  refusing  a  new  trial,  on  the  points  discussed  in 
the  second  and  fifth  heads  of  this  opinion.    Judgment  reversed. 


TuMUN  and  another  v.  Yanhorne. 
iSuprema  Oourt  qf  Qeargia.    March  5,  1887.) 

1.  Yendob  akd  YsKDSjfr— Sboubitt  roB  PuBCHASB  Monet— Appbopbiatiov  or  Rbhtb. 

Where  retentioD  of  title  by  the  veDdor  ia  the  only  security  contemplated  in  a  con- 
tract for  the  sale  of  land,  chancery  has  no  right,  on  the  hearing  of  an  application 
for  an  inlunction  and  receiver,  to  require  the  purchaser  to  give  security  for  the  ap- 
propriation of  the  rents  and  profits  to  the  payment  of  the  purchase-price. 

2.  8amb— Rbcbivbb  of  Rents  and  Pbofitb. 

A  bill  by  a  vendor,  charging  the  insolvency  of  the  purchaser,  and  the  deterio- 
ration in  value  of  the  land,  but  not  showing  that  the  purchaser  was  less  able  to 
Say  when  the  debt  matured  than  when  it  was  incurred,  or  that  the  deterioration  ia 
ue  to  the  purchaser's  waste  or  mismanagement,  makes  no  case  for  the  appoint- 
ment of  a  receiver  of  the  rents  and  profits  of  the  purchased  premises,  or  for  an  in- 
junction against  transferring  obligations  taken  for  the  rent. 
8.  Same— Obdeb  Appointino  Beobivsb— Conditions. 

Where  an  order  of  the  court  requires  a  vendee  of  lands  to  give  security  for  the 
appropriation  of  the  rents  and  profits  to  the  payment  of  the  purchase-price,  or  on 
his  failure  to  do  so  directs  that  a  receiver  of  the  rents  and  profits  be  appointed,  a 
further  condition  of  the  order  restraining  him  from  transferring  in  any  manner 
any  obligation  for  the  rents  is  onerous. 

Error  from  superior  court,  Muscogee  county;  Wnxis,  Judge. 
Thos.  W.  Grimes  and  FT.  A,  Little,  for  plaintifCs  in  error.    Smith  <fr  Thorn- 
ton, contra. 

Hall,  J.  The  question  presented  for  determination  is  whether  the  vendor 
of  land  sold  upon  a  credit  to  one  professing  to  act  as  trustee  for  another,  and 
who  has  given  notes,  signed  as  trustee,  for  the  payibent  of  the  purchase  money, 
in  two  equal  annual  installments,  the  vendor  retaining  as  security  title  to  the 
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land,  is  entitled  to  have  the  property  thus  sold  placed  in  the  hands  of  a  re- 
<;eiver  "  unless  the  trustee  and  his  cestui  qt^  trust  shall  enter  into  bond,  with 
aecurity,  conditioned  to  hand  oyer,  deliver,  and  pay  to  the  complainant  all  the 
rents,  issues,  and  profits  arising  from  the  land  sold  by  him  to  them,  to  satisfy 
the  amount  that  may  be  recovered  against  them  in  that  suit,  or  any  other  pro- 
ceeding that  may  be  instituted  against  them;**  and  in  the  event  they  shall  fall 
to  give  the  bond,  with  such  security,  within  80  days,  then  that  a  person  named 
be  appointed  receiver,  '^to  take  charge  of  the  land,  rent  it  out,  and  collect  its 
rents  and  profits,  and  to  receive  from  the  defendants  all  evidences  of  debt  for 
the  rent  of  the  same,  collect  said  debts,  and  retain  and  preserve  the  amount 
arising  from  such  rents  and  profits  until  the  further  order  of  the  court;"  and 
notwithstanding  such  bond  and  security  may  be  given,  or,  in  default  thereof, 
such  receiver  be  appointed,  and  shall  enter  upon  the  duties  of  his  appoint- 
ment, the  defendants  can  be  lawfully  enjoined  and  restrained  ''from  trans- 
ferring, trading,  hypothecating,  or  in  any  way  or  manner  disposing  of  any  note, 
obligation,  or  contract  for  the  rent  of  the  land,  until  the  further  order  of  the 
<M>urt,"  understatements,  charges,  and  allegations  in  the  biU  to  the  effect  that 
the  defendants  were  insolvent,  (whether  at  the  making  of  the  contract,  or 
whether  they  had  become  so  since,  does  not  appear,)  that  the  contract  was  pro- 
<;ured  by  misstatements  as  to  the  maker  of  the  notes  being  a  trustee,  and  as  to 
the  property  owned  by  the  party  named  as  cestui  que  trust;  and  that  the  land 
was  deteriorating  in  value,  in  consequence  of  the  failure  and  neglect  of  the  de- 
fendants to  farm  it  skillfully,  and  to  keep  the  fencing,  ditches,  buildings,  etc., 
in  proper  order  and  repair;  and  for  that  reason  would  not  be  sufficient  to  pay 
the  debt,  the  first  installment  of  which  had  fallen  due,  and  which  they  had 
failed  and  refused  to  pay. 

Nearly  all  those  material  allegations  were  traversed  and  denied  by  the  an- 
swers of  both  defendants,  and  upon  .some  of  the  points,  especially  as  to  the 
insolvency  of  Carrie  E.  Lee,  the  cestui  que  trust,  and  the  value  of  the  land, 
the  affidavits  presented  at  the  hearing  were  in  direct  and  distressing  conflict. 
It  was  shown  by  the  defendants  that  the  fences  had  been  repaired  and  the 
Pitches  cleared  out,  and  the  buildings  improved,  and  some  of  them  added  to 
and  enlarged;  according  to  the  affidavits  presented  by  the  defendants,  the 
land  had,  since  the  sale,  appreciated  in  value;  the  installment  due  had  not 
been  promptly  paid,  only  because  the  year  was  nnpropitious,  and  the  crop 
raised  was  short  Efforts  were  being  made,  however,  with  a  fair  prospect  of 
success,  to  raise  funds  to  pay  this  debt.  The  cestui  que  trust  ratified  and  ap- 
proved the  transaction,  and  acknowledged  her  liability  therefor.  The  instru- 
ment appointing  her  co-defendant  her  trustee  was  produced  and  submitted  to 
the  court,  and  while  by  its  terms  it  vested  in  him  no  title  to  the  property,  it 
nevertheless  appointed  him  trustee,  byname,  for  Mrs.  Lee  and  her  minor  son, 
and  conferred  upon  him  full  and  complete  power  to  manage  and  control  any 
and  all  property  belonging  to  her;  authorized  him  to  sell,  mortgage,  or  hy- 
pothecate, or  to  use  any  legitimate  means  to  raise  money  to  make  crops  for 
that  and  succeeding  years,  and  to  make  any  trade  or  arrangements  which  in 
his  judgment  he  might  deem  proper  for  her  and  her  children's  interests,  and 
perform  and  do  any  and  all  business  connected  with  the  trusteeship,  without 
order  or  writing  from  her.  The  magistrate,  who  drew  the  papers  embodying 
the  contract  of  bargain  and  sale,  was  present  and  witnessed  the  transaction, 
and  fully  sustains  the  trustee  in  his  statement  that  no  representations  were 
made  as  to  the  property  owned  by  the  cestui  que  trust,  to  induce  the  com- 
plainant to  make  the  sale.  In  this  contract  between  the  parties,  there  whs 
no  stipulation  that  other  security  than  title  to  the  land  should  be  given  for 
the  payment  of  the  debt,  nor  was  there  any  that  the  rents,  issues,  and  profits 
arising  therefrom  should  be  set  apart  and  appropriated  to  its  extinguishment. 
There  was  no  reason  stated  by  the  bill  why  this  contract  should  be  rescinded^ 
and  no  prayer  to  that  effect. 
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1.  It  is  unqueitioBably  the  duty  of  nourts  to  enforce  cpntractSf  and  protect 
the  rights  of  parties  arising  from  them.  Upon  sufficient  legal  or  equitable- 
grounds*  they  may  also  relieve  parties  from  them;  but  they  have  no  power  to 
make  them  for  parties,  and,  when  deliberately  made,  to  modify  or  change 
them  in  any  material  respect.  The  condition  imposed  by  this  order,  as  to 
giving  security  for  the  forthcoming  of  the  rent  notes,  and  for  the  appropria- 
tion of  the  rents  of  the  land  to  the  payment  of  complainant's  debt,  is  an  addition 
to  the  contract  as  originally  entered  into  between  the  parties.  The  court  of 
chancery  had  no  right  to  impose  it,  as  was  held  by  this  court  in  Hannalian 
V.  Nichols,  17  Ga.  77,  79;  and  also  in  Jones  v.  HoUiday,  37  Ga.  569,  573. 
These  cases  aie  decisive  of  the  controlling  question  made  in  the  one  under 
review. 

2.  The  power  of  appointing  receivers  and  ordering  injunctions  should  be 
prudently  and  cautiously  exercised,  and,  except  in  clear  and  urgent  cases, 
should  not  be  resorted  to.  Especially  is  this  so  where  the  party  invoking  the 
interposition  of  a  court  of  chancery  has  a  plain  and  adequate  remedy  at  law, 
for  the  protection  and  enforcement  of  the  rights  reserved  to  him  under  the 
contract.  In  this  case,  he  could  have  instituted  his  suit  at  law,  and  reached 
the  evidences  of  debt  enjoined  by  process  of  garnishment;  and,  when  he  ob- 
tained his  judgment,  might  have  levied  the  execution  issuing  thereon  upon 
the  land,  by  first  making  the  defendant  a  title  thereto,  as  provided  by  the  stat- 
ute, or  he  might  have  proceeded  in  like  manner  to  levy  an  attachment  upon 
the  land  for  his  purchase  money.  Vide  Hannahan  v.  Nichols,  ut  supra, 
where  the  power  in  question  is  characterized  by  Benninq,  J.,  who  delivered 
that  opinion,  as  a  "dangerous  power,"  because,  as  we  infer  from  his  reason- 
ing, of  the  serious  consequences  which  may  follow  its  exercise,  and  its  liabil- 
ity to  abuse  by  reason  of  the  liability  to  error  in  applying  it  to  circumstances 
not  falling  within  the  evils  and  wrongs  it  is  designed  to  prevent,  rather  than 
to  remedy. 

3.  The  conditions  imposed  by  this  order  were  unusual  and  onerous.  There 
could,  as  we  think,  be  no  adequate  reason  for  enjoining  the  transfer  of  notes 
and  other  obligations  given  for  rent,  either  where  a  receiver  had  been  ap- 
pointed to  take  charge  of  them,  or  where  the  parties  had  given  security,  in 
the  terms  of  the  order,  to  appropriate  them  to  the  payment  of  the  complain- 
ant's debt.    £leyer  v.  Blum,  70  Ga.  558. 

4.  The  bill,  as  we  consider,  made  no  case,  either  for  a  receiver  or  injunc- 
tion. It  was  not  shown  that  the  defendants  were  less  solvent  and  able  to  pay 
when  the  debt  matured,  than  they  were  when  it  was  contracted.  The  com- 
plainant took  the  risk  of  the  land  deteriorating  in  value,  and  it  was  not  made 
to  appear  that  this  deterioration  was  caused  by  the  waste  and  mismanage- 
ment of  the  persons  to  whom  it  was  sold.  Jordan  v.  Beal,  61  Ga.  602.  This 
case  is  precisely  in  point,  and  differs  from  that  of  Tufts  v.  Little,  56  Ga.  139, 
because  in  that  it  appeared  that  the  defendant  had  been  in  possession  of  the 
land  four  years;  that  there  was  waste  and  mismanagement;  that  he  had  paid 
none  of  the  purchase  money,  had  become  insolvent  since  the  purchase,  and 
had  on  his  own  petition  been  adjudged  a  bankrupt. 

5.  We  can  decide  only  such  questions  as  are  made  by  the  transcript  and  bill 
of  exceptions,  and  cannot,  therefore,  consider  the  point  raised  in  the  certificate 
of  the  clerk  of  the  superior  court,  sent  up  after  the  record  was  completed  and 
sent  to  this  court,  and  which  was  for  the  first  time  presented  on  the  hearing  of 
the  case,  that  the  chancellor's  order  requiring  security,  to  prevent  the  appoint- 
ment of  a  receiver,  had  been  complied  with,  because  the  bond  which  it  is  in- 
sisted had  that  effect  did  not  accompany  the  certificate.  Besides  this,  there 
is  an  exception  by  the  defendants  to  the  condition  requiring  a  bond;  and  we 
think  that  exception  well  taken.  Under  our  view  of  the  case,  the  order  im- 
posing this  condition  must  be  set  aside,  and  everything  done  in  pursuance  of 
it  must  share  the  same  fate,    Bleper  v.  Blum,  ui  supra.    The  injunction,. 
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however,  was  not  (ordered  upon  Uiat  or  any  ottier  oonditloa»  and  the  compli- 
aDce  thOTewith  does  not  remove  it.  It  is  our  opinion,  as  before  expressed  r 
that  its  grant  was  erroneous.  The  entire  proceeding  in  relation  to  the  re^ 
ceiver  and  the  grant  of  the  injunction  must  be  rescinded  and  set  aside.  Judg- 
ment reversed. 


Glswb  v.  Mumfobd* 

(Bupremt  OouH  ^  Georgia,    Maroh  11,  1S87.) 

1.  BmovAL  OF  Cai»i»— Appltcatiob  bt  Plaintiff  aftxb  Soit  Bbought. 

Under  the  act  of  oongress  of  March  3,  1875,  providing  for  the  removal  of  causes 
from  state  courts  to  the  United  States  circuit  court*  a  plaintiff  who  brings  an  action 
for  partition  in  a  court  of  his  own  state,  against  a  citizen  of  another  state,  is  not 
thereby  precluded  from  obtaining  a  removal  of  the  cause  to  the  United  States  cir- 
cuit court;  following  Removal  Oouee,  100  U.  S.  468. 

S.  UiriTKD  SriTB  SUPBSXK  COUBT— iNTBBPBKTATIOir  OF  ACT  OF  GONORnS—BlNniKG  ON 

State  Ooubt. 

The  construction  placed  upon  an  act  of  congress  by  the  supreme  court  of  the 
United  States  is  binding  on  the  state  courts. 

Appeal  from  superior  court,  Glynn  county;  Atkinson,  Judge. 
Frank  H.  Harris^  for  plaintiff  in  error.    CTias.  N.  West  and  John  If.  Guer^ 
rardf  contra, 

Blandfokd,  J.  This  was  a  petition  for  partition  brought  by  Mnmf ord,  a 
citizen  of  Georgia,  against  Henry  Clews,  a  citizen  of  the  state  of  New  Yoric, 
in  the  county  of  Glynn.  Mumford  filed  his  petition  to  remove  the  case  to  the 
circuit  court  of  the  United  States,  embracing  the  said  county  of  Glynn,  which 
petition  was  in  due  form.  The  same  was  allowed  by  the  court,  and  an  order 
of  removal  granted.  To  this  decision  Clews  excepted  and  assigned  the  same 
as  error. 

Under  the  second  section  of  the  act  of  congress  of  March  S,  1875.  entitled, 
^  An  act  to  determine  the  jurisdiction  of  circuit  courts  of  the  United  States, 
and  to  regulate  the  removal  of  cases  from  the  state  courts,  and  for  other  pur- 
poses," it  is  provided  that  "any  suit  of  a  civil  nature,  at  law  or  in  equity,  now 
pending  or  hereafter  brought  in  any  state  court,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred  dollars,  •  •  • 
In  which  there  shall  be  a  controversy  between  citizens  of  different  states, 
♦  •  •  either  one  or  more  of  the  plaintiffs  or  defendants  •  •  ♦  may 
remove  said  suit  into  the  circuit  court  of  the  United  States  for  the  proper  dis- 
trict." It  would  seem,  from  the  plain  and  express  words  of  this  statute,  that 
the  court  was  right  in  granting  the  order.  And  so  it  was  held  by  the  supreme 
court  of  the  United  States,  on  the  removal  of  causes,  (100  U.  S.  468,)  that 
**  when  the  controversy  about  which  a  suit  in  the  state  court  is  brought  is  be- 
tween citizens  of  one  or  more  states  on  one  side,  and  citizens  of  other  states 
on  the  other,  either  party  to  the  controversy  may  remove  the  suit  to  the  cir- 
cuit court,  without  regard  to  the  position  they  occupy  in  the  pleadings  as 
plaintiffs  jr  defendants."  This  being  a  decision  of  the  supreme  court  of  the 
United  States  upon  an  act  of  congress,  this  court  is  bound  to  follow  the  same,. 
as  that  is  the  proper  tribunal  for  the  interpretation  of  the  acts  of  congress.^ 
So  the  judgment  is  afiQrmed. 


OOLUMBUS  &  W.  By.  Go.  o.  Kennedy. 

{Supreme  Oourt  qf  Qeorgia.    March  25,  1887.) 

1    .  "UmBixBS— IirjuBT  to  Stock— pRasuMpnoir  of  Nboliobnob  undsb  Conx  Ga.  {  S033'. 
In  an  action  against  a  railroad  company  for  damages  to  stock  carried  by  it,  the 
^Q  ^endant's  evidence  merely  consisted  of  a  showing,  trom  the  appearance  of  the  car 
^  '^  bich  the  stock  had  been  carried,  that  the  train  had  not  been  derailed.    No  em- 
ploy* .^  charge  of  the  train  was  produced  to  aooount  for  the  injury.    HM^  that 
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the  statatory  precraniption  of  the  company's  Diligence,  nnder  Code  Ga.  {  9033,  waa 
strengthened  by  the  presnmption  of  fact  arising  from  this  failure  to  produce  material 
witnesses,  and  that  a  refusal  to  set  aside  a  yeroict  against  the  company  was  a  proper 
exercise  of  the  trial  court's  discretion. 

2.  8amb— PBasDMFTioir  of  Nboligbkck  Applicable  to  Shipmuit  uitdbb  Sfbcial  Coir- 

TRACT. 

Code  Ga.  j  8033,  raising  the  presnmption  of  a  railroad  company's  negligence  in 
cases  of  injury  to  persons  ana  property,  is  applicable  to  stock  shipments  under 
special  contract  limiting  liability. 

3.  SaHB— EVIDENOS  TO  EXPLAIN  COITTRACT— HaBXLBS  BRBOS. 

Evidence  of  the  shipper's  understanding  of  a  contract  of  shipment  of  stock  with 
the  first  of  two  connecting  carriers,  and  that  the  contract  thus  understood  had  not 
been  performed  by  such  cairier,  is  immaterial  in  an  action  for  iniuries  to  the  stock 
received  on  the  line  of  the  second  carrier,  with  whom  theshipper^s  agent  had  made 
another  contract;  and  error  in  its  admission  is  harmless. 

4.  Samb— EviDXNOB  OF  Rbs  Gbstji. 

Evidence  that  the  aicent  of  the  defendant  company,  on  receipt  of  the  injured 
stock,  urged  plaintiff  to  take  and  do  the  best  he  could  with  them,  saying  that  the 
company  would  make  it  all  right,  is  relevant  in  an  action  against  the  company 
for  damages,  as  part  of  the  ret  gestm,  whether  such  promise  be  binding  on  defend- 
ant or  not. 

Appeal  from  superior  court,  Muscogee  county;  Willis,  Judge. 
Peahody,  JBrannon  ds  Battle,  for  plaintiff  in  error.    /.  if.  Smith,  J,  M. 
Russell,  and  C.  /.  Thornton,  contra. 

Hall,  J.  Kennedy  instituted  his  suit  against  the  railway  company  upon 
its  liability  as  carrier,  for  damages  done  to  c^ain  stock  which  he  had  shipped 
over  its  road.  The  special  defense  set  up  to  this  action  was  that  Kennedy 
shipped  this  stock  from  Harrodsburg,  Ky.,  under  what  is  usually  known  as  a 
contract  for  the  shipment  of  stock,  which  relieved  the  company  from  certain 
liability  in  regard  to  the  stock,  on  consideration  of  the  reduced  rates  accorded 
to  the  shipper,  and  of  his  free  passage  over  the  road  to  enable  him  to  attend 
to  tlie  stock  in  certain  respects.  The  owner  accompanied  this  stock  from 
Harrodsburg  to  Chattanooga,  where  he  was  taken  sick,  and  had  to  lie  over. 
The  stock  were  taken  out  of  the  car  at  Chattanooga,  fed  and  watered,  and,  as 
he  contends,  (though  that  is  denied  by  the  company,^  transferred  at  Chatta- 
nooga, by  the  railn^  authorities  there,  to  another  ana  different  car  from  that 
in  which  they  were  brought  from  Harrodsburg  to  Chattanooga.  No  one  ac- 
companied the  stock  from  Chattanooga  to  Atlanta.  Upon  reaching  the  latter 
point,  two  of  the  horses  were  found  to  be  dead.  The  balance  of  them  were 
taken  out  and  carried  to  a  livery-stable  in  this  place,  and  there  fed  and  wat- 
ered. The  proprietor  of  that  stable  sought,  as  it  seems,  to  forward  them  upon 
the  original  receipt  taken;  but  to  this,  the  Atlanta  &  West  Point  Bailroad, 
which  connected  with  the  defendant  at  Opelika,  dissented,  and  requested  him 
to  ship  the  horses  in  his  own  name,  giving  him  a  contract  similar  in  most  re- 
spects to  that  which  was  first  taken ;  at  least,  the  variations  were  very  slight. 
The  plaintiff  followed  his  stock.  Not  finding  them  in  Atlanta,  he  went  around 
by  Macon,  and,  when  he  reached  Columbus,  he  found  that  the  stock  had  just 
arrived  at  this  point.  Several  of  the  horses  were  seriously  damaged  in  trans- 
portation; in  fact,  the  whole  lot  of  stock  was  in  bad  condition,  being  bruised 
and  thrown  down,  etc.  He  at  first  refused  to  accept  them  at  the  hands  of  this 
<K)mpany;  but,  as  he  says,  he  was  assured  by  the  agent  of  the  company  that 
the  company  desired  him  to  take  them  and  do  the  best  with  them  that  he 
could,  and  that  they  would  aid  him  in  getting  compensation  for  the  damage. 
It  appeared  from  uncontradicted  evidence  that  the  stock  shipped  from  Atlanta 
were  in  good  condition  when  put  aboaid  of  the  car  on  the  Atlanta  &  West 
Point  Railroad. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  of  injury  done  to 
the  stock.  The  defendant  made  its  motion  for  a  new  trial,  upon  the  general 
ground,  and  also  on  the  following  special  grounds:    (1)  That  there  was  error 
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in  p^mitting  the  plaintiff  to  testify  that  hib  understanding  was  that  the  stock 
should  come  through  in  the  same  car  in  which  it  was  loaded  at  Harrodsburg, 
Ky. ;  (2)  because  the  court  erred  in  admitting  the  testimony  of  a  livery-stable 
keeper  at  Chattanooga,  who  told  the  plaintiff  that  the  railroad  men  at  that 
point  had  changed  the  stock  to  another  car;  (3)  in  admitting  the  testimony 
of  what  was  said  by  the  agent  of  transportation  of  the  defendant  company  at 
Columbus,  when  the  plaintiff  applied  for  his  stock.  The  testimony  was  in 
these  words:  "When  I  found  the  stock  so  badly  bruised  and  injured,  I  told 
Williams,  the  railroad  agent,  I  did  not  want  to  take  them.  He  told  me  to 
take  them  and  do  the  best  I  could  with  them,  and  the  railroad  company  would 
make  it  all  right." 

1.  Whether  the  understanding  of  this  party,  as  to  the  car  in  which  this 
stock  was  to  be  shipped  through,  was  admissible  or  not,  we  are  satisfied,  un- 
der the  circumstances  of  this  case,  that  it  was  totally  immaterial,  and  could 
and  ought  to  have  had  no  influence  upon  this  finding.  The  same  thing  is  true 
as  to  the  sayings  of  this  livery-stable  keeper  at  Chattanooga,  as  to  the  change 
of  this  stock  from  one  car  to  another.  The  stock  was  in  good  condition  when 
it  reached  Atlanta,  and  when  this  new  contract  of  shipment  was  taken. 

2.  The  objection  to  the  plaintiff's  testimony  as  to  what  the  defendant's 
agent  of  transportation  said  to  the  plaintiff  at  Columbus,  we  do  not  think 
was  well  founded.  That  is  certainly  a  part  of  the  res  geata  appertaining  to  the 
transportation  of  that  stock.  We  do  not  go  so  far,  however,  as  to  say  that 
the  company  was  bound  by  the  representations  of  this  agent,  that  it  would 
make  this  damage  good,  upon  compliance  by  the  plaintiff  with  the  condition 
he  mentioned. 

8.  This  leaves  us  to  the  consideration  only  of  the  propriety  of  the  finding 
of  the  jury,  which  comes  up  under  the  general  ground  of-  the  motion  for  new 
trial,  thdt  the  verdict  was  contrary  to  law  and  evidence.  By  section  8033  of 
the  Code,  in  cases  of  injury  to  person  or  property,  the  presumption  in  all  cases 
is  against  the  company,  that  the  injury  was  the  result  of  their  negligence; 
and  to  relieve  themselves  of  this  presumption  it  is  incuml>ent  upon  them  to 
show  that  they  were  in  the  exercise  of  all  ordinary  care  and  diligence.  This 
they  must  do.  In  this  instance  it  was  not  done.  And  this  presumption  is 
applicable  as  weU  to  an  action  founded  upon  their  general  liability,  as  to  one 
founded  on  such  a  contract  as  that  under  which  they  contended  these  horses 
were  shipped.  They  showed,  from  the  appearance  of  the  car  only,  that  the 
train  on  which  these  horses  were  brought  to  Columbus  had  not  been  derailed.. 
They  showed  how  this  injury  might  have  happened,  but  not  how  it  actually 
happened.  It  is  to  be  borne  in  mind  that  not  one  of  the  employes  in  charge 
of  this  train  was  introduced  as  a  witness  on  the  trial,  to  account  for  this  In- 
Jury.  Certain  presumptions  of  fact  arise  from  the  failure  to  Introduce  theso 
parties,  as  has  been  repeatedly  determined  by  this  court,  and  once  very  lately. 

We  therefore  think  that  there  was  a  case  made  out  which  would  authorize^ 
though  it  did  not  absolutely  demand,  this  verdict.  And  we  cannot  say  that 
there  was  any  abuse  of  discretion  in  overruling  this  motion  for  new  trial,  the 
presumption  of  negligence  arising  from  the  injury  not  being  overcome  by  the 
evidenoe  in  the  case.    Judgment  affirmed. 


Continental  ISTat.  Bank  and  another  9.  Fousoic 

{Buprtme  Court  0/  Qeorgiii,    Mn^T  4, 1887.) 

1.  Baitks  asd  BAKxnra — National  Bahxs— Acnoire  aoaihst  on  Attaohxsvt  Boin>. 
By  Acta  Cong.  Ut  Seas.  1882,  p.  16S,  the  jarisdiction  of  suits  by  and  against  national 
banks,  except  where  the  United  States  is  a  party,  is  declared  to  be  the  same  as  that 
of  similar  suits  by  or  against  other  banks.  Since  any  non-resident  person,  natural 
or  artificial,  who  brings  attachment  in  a  local  court,  may  be  sued  in  that  court  on 
his  attachment  bondj  a  national  bank  cannot  claim  any  exception. 
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•12.  AiTA^HiRiiT— A^onov  o*  BovD— ^cByi<n  eSr  8oftirr<»r  VtOhBrnwutt^V^jf^  Pm- 
cns  OF  Law. 

The  provision  of  Code  Ga.  {  3354,  that,  in  «  suit  on  an  attachment  bond,  senriee 
of  notice  on  the  resldeot  sarety  ia  service  on  his  non-resident  princi|>al,  is  not  nn- 
constitutional,  as  depriving  the  latter  of  his  property  wtthotrt  dne  process  of  lair, 
or  destroying  his  equality  before  the  law.  By  volanterilyveelctns  an  ejdtraordinary 
Ptatatory  remedv  in  another  atata^  the  plaintiff  robjcolB  faimiKiIf  to  tire  «lAtntocy 
liability  implied  thereby. 

Appeal  from  Atlanta  city  ooart;  YAn  Epfs,  JoAge. 
Mynatt  A  Hotodl,  for  plaintiflb  in  error.    R.  Amdldf  9.  A.  ArmM,  and 
B.  N.  Brayler,  contra. 

Hall,  J.    The  Continental  Natkmal  Bitnk  sued  Ffilsom  «nd  (^am^bell 
Wallace,  on  an  attachment  bond,  which  is  as  follows: 

''GBOaeiA,  FiTLW«  Oountt. 
'*  We,  the  Continental  National  Bank,  of  New  York,  principal,  and 


-,  security,  acknowledge  onrselres  bound  untoL.  B.  Folsom  in  thesnm 
.of  fifteen  hundred  dollars,  subject  to  the  following  conditions:  That  the  eafd 
ContinentalNational  Bank  of  New  York,  principal,  is  seeking  an  attachment 
against  the  said  L.  B.  Folsom,  which  is  now  about  to  be  sued  out,  returnable 
to  the  June  term,  1881,  city  court  of  the  city  of  Atlanta,  district  and  oounQr 
iiforesaid:  Now  if  the  said  bank,  principal,  shall  pay  all  damages  that  the  said 
L.  B.  Folsom  may  sustain,  and  also  all  costs  that  may  be  incurred  by  him 
in  consequence  of  suing  out  such  attachment^  in  the  event  that  the  said  plain- 
tiff shall  fail  to  recover  in  said  case,  then  this  bond  is  to  be  void. 

[L.  8.]         "COHTINENTAL  NATIONAL  BaNK  OF  NEW  YORK^ 

"By  O.  A.  Howell,  its  Atty.  at  Law. 
"Campbell  Wallace.  .  Tl.  sJ 

"Executed  in  presence  of  C.  D.  Woodson,  Notary  Public  Fidton  Oo.,Ga., 
this  fifteenth  day  of  December,  1879." 

The  defendant  filed  a  piea  to  the  jurisdiction,  to  the  effect  that  ft  is  la 
national  bank  of  the  United  States,  having  its  being  and  doing  busincfisnndtit 
ja  charter  granted  pursuant  to  acts  of  congress,  and  by  virtue  thereof  it  Is  net 
liable  to  suit  anywhere,  except  in  the  courts  of  the  United  8tates,  witlbln  the 
district  where  established,  and  in  the  state  and  municipal  courts  therein  hav- 
ing jurisdiction  in  similar  cases,  and  that  it  is  not  located  in  the  state  of 
Georgia  and  county  of  Fulton,  but  in  the  state  of  New  York,  and  in  the  city 
find  county  of  New  York*  Afterwards  the  plea  was  amended,  to  tfie  effeci 
that  the  said  bank  had  not  been  served  with  process  or  otherwise  in  said  case, 
"unless  service  on  said  defendant,  Campbell  Wallace,  as  security,  as  set  out 
in  the  declaration  in  said  case,  under  section  8354  of  the  Code  of  Georgia,  be 
held  to  be  legal  service  on  the  defendant,  which  the  defendant  denies,  and 
Bays  that  said  section  of  the  Code  is  unconstitutional,  and  the  pretended  serv- 
ice on  the  defendant  is  illegal." 

Tiie  plea  and  amended  plea  were  both  stricken  on  demurrer,  and  the  jorls- 
jdiction  retained,  and  error  is  assigned  on  that  judgment.  So  that  the  firtit 
:question  made  by  this  record  is  whether  on  an  attachment  bond  given  by  1^ 
plaintiff  in  attachment,  with  lueal  surety  thereon,  given  as  a  conditio^  prece- 
xlent  to  his  procuring  the  writ  of  attachment  under  the  statutes  of  this  state, 
it  cannot  be  sued  for  damages,  incurred  by  breach  of  the  bond,  in  the  courts 
of  this  state,  but  must  be  sued  thereon  within  the  state  and  county  where  it  is 
located  to  do  business;  or,  in  other  words,  whether  the  laws  of  the  United 
States  restrict  the  jurisdiction  wherein  the  national  banks,  created  under  them, 
<Uin  be  sued  to  courts  within  the  states  and  districts  where  iliey  are  sevemHy 
located,  in  a  case  where  the  bank  sought  the  foinim  or  venue  to  bring  a  suit 
itself,  and  in  order  to  sue  there  voluntarily  gave  a  bond  as  a  condition  prece- 
dent to  bringing  that  suit  and  broke  that  bond,  and  is  sued  for  that  breach. 

The  second  question  is  wheUiier  serviee  upon  it  by  serving  its  amet^  Within 
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the  dtate.  plrovided  by  the  statuicte  of  the  state  In  such  dttin,  is  leg^al  servioe 
upon  the  l^nk,  in  such  a  suit  for  breach  of  the  bond  brought  agidnst  principal 
and  surety  under  the  constitution  of  the  state. 

The  first  question  depends  entirely  upon  a  construction  of  the  statutes  of 
the  United  States  relating  to  these  national  banks  in  respect  tx>  the  courts 
wherein  they  may  be  sued.  In  the  lievised  Statutes,  section  5136,  par.  4.  it 
is  declared  that  they  have  power  **to  sue  and  be  sued,  complain  and  defend, 
in  any  court  of  law  and  equity,  as  fully  as  natural  persons/'  This  section  is 
nowhere  altered,  and  in  no  pisurticular  amended,  by  any  addition  to  itself  itt 
any  subsequent  legislation  of  congress;  but  there  is  an  addition  by  way  of 
amendment  to  section  5198,  that  reads  as  follows:  '*That  suits,  actions,  and 
proceedings  against  any  association  under  this  title,  may  be  had  in  any  cir- 
cuit, district,  or  territorial  court  of  the  United  States,  held  within  the  dis- 
trict in  which  such  association  may  be  established,  or  in  any  state,  county,  or 
municipal  court  in  the  county  or  city  in  which  said  association  is  located, 
having  jurisdiction  in  similar  cases."  Rev.  St.  U.  S.  (2d  Ed.)  §  5198;  Supp. 
to  Bev.  St.  p.  141.  If  this  amendment  of  the  eighteenth  of  February,  1875, 
had  been  designed  to  change  the  Jurisdiction  given  by  section  5136  to  all 
courts,  as  fully  as  those  courts  have  jurisdiction  over  natural  persons,  and  to 
confine  it  to  a  particular  territory  or  locality,  in  all  cases  of  grievance  whatso- 
ever of  these  banks,  the  question  suggests  itself,  why  was  it  annexed  as  an 
amendment  to  section  5198,  and  not  to  the  jurisdictional  section  of  5136? 
Section  5198  treEats  only  of  interest  beyond  that  allowed  these  banks,  and  pro- 
vides for  the  recovery,  by  the  person  from  whom  such  interest  is  exacted,  of 
twice  the  entire  interest  paid.  So  that,  as  amended,  the  section  as  it  now 
reads  would  make  it  apply  to  suits  for  the  recovery  of  the  forfeiture  of  double 
the  interest  paid,  where  usury  is  exacted,  and  would  confine  the  change  of 
jurisdiction  granted  in  section  5136  to  those  suits,  and  no  others.  The  words 
''under  this  title,"  may  well  be  construed  to  describe  the  sort  of  association,--^ 
that  is,  BAdeseripUo  persona;  and  the  words  'Mn  similar  cases"  be  constraed 
as  referring  to  cases  like  those  indicated  in  this  section  5198.  Why  ap- 
pendni  to  section  5198,  and  not  to  5136  of  the  Revised  Statutes,  unless  ro- 
stricted  to  suits  within  section  5198?  Reference  to  the  act  Itself,  (chapter 
80,  p.  816,  18  U.  S.  St.  at  Large,)  will  make  the  point  muoh  stroi^er.  Tlie 
act  is  entitled,  ''An  act  to  correct  errors,  and  to  supply  omissions  in  the 
Revised  Statutes  of  the  United  States,"  and  it  amends  the  sections  of  the 
entire  Code,  known  as  the  Revised  Statutes,  severally,  section  by  section,  be- 
ginning with  section  65  of  that  Code,  and  ending  with  5515;  and  it  enacts 
that  each  section  is  amended  in  a  particular  way;  and  when  section  5198  of 
the  Revised  Statutes  is  reached  the  language  used  is  the  following:  "Section 
five  thousand  one  hundred  and  ninety-eight  is  amended  by  adding  thereto  the 
following:  'That  suits,  actions,  and  proceedings  against  any  association 
under  this  title,  may  be  had  in  any  circuit,  district,  or  territorial  court  of  the 
United  States,  held  within  the  district  in  which  such  associations  may  be  es- 
tablished, or  in  any  state,  county,  or  municipal  court  in  the  -city  or  county  in 
which  said  association  is  located  having  jurisdiction  in  similar  cases.'  " 

The  amendment  is  of  this  section — none  other>-so  far  as  appears  from  the 
words  of  the  act,  and,  it  seems  to  us,  should  be  restricted  to<;ases  arising  uA- 
der  the  section  so  amended.  The  section  giving  jurisdiction  generally  is  un- 
touched in  words  by  this  amendment;  and  the  question  is,  shall  the  jurisdic- 
tion, broad  as  that  of  natural  persons,  granted  in  section  5136,  be  totalfy 
changed  in  all  cases  by  an  amendment  of  a  section  that  treats  only  of  one  class 
of  cases?  Are  there  any  words  in  the  amendment  that  necessarily  imply  the 
repeal  of  the  grant  by  section  5136  of  the  jurisdiction  of  all  courts,  federal  and 
state,  by  this  amendment  of  a  single  section,  not  on  the  subject  of  jurisdlcti^fti 
at  all,  t>ut  On  but  one  class  of  suits  for  the  recovei^y  of  usurious  penalties'? 
We  eantidfc  1lo  ibee,  nor  ^ould  we  so  misconi^true  the  ^menMi^eot  to  eectfeo 
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5198,  unless  we  are  controlled  by  some  decision  of  the  supreme  court  of  the 
United  States  thereon.  In  Casey  v.  Adams,  102  U.  S.  66,  that  court  does  ap- 
pear to  have  given  it  a  broader  construction,  and  to  extend  the  scope  of  this- 
amendment  to  transitory  actions  generally,  and  not  to  confine  it  to  actions  for 
usurious  penalties.  The  chief  justice,  in  delivering  the  opinion,  says:  "The 
federal  question  in  this  case  is  whether  a  national  bank  can  be  sued  in  a  state 
court,  in  a  local  action,  in  any  other  county  or  city  than  that  where  the  bank 
is  located."  So  it  would  appear  that  the  mind  of  the  court  was  upon  the  sin- 
gle point  whether  a  local  action  could  be  maintained  upon  section  5198.  It  is- 
strongly  intimated,  arffuendo,  that  transitory  actions  cannot  be  brought,  except 
as  provided  in  this  amendment;  for  it  is  said  that  ''by  section  5198,  Rev.  St.» 
it  is  provided  that  suits,  actions,  and  proceedings  against  any  association  under 
this  title  ITIie  National  Banks']  may  be  had,"  etc.;  and  then  it  is  added: 
"This,  we  think,  relates  to  transitory  actions  only,  and  not  to  such  actions  aa 
are  by  law  local  in  their  character, "  thereby  implying  that  it  does  relate  to  all 
transitory  actions.  Then  the  court,  in  that  case,  through  the  chief  justice^ 
goes  on  to  argue  that  the  case  pending  is  local,  and  could  be  brought  against 
the  bank  in  a  state  court  in  Louisiana,  because  it  related  to  property  in  the 
parish  of  La  Fourche,  which  had  been  sold  under  process  of  a  state  court,  and 
the  proceeds  were  for  distribution  there,  and  the  question  was  a  conflict  of 
privileges  among  creditors.  The  mind  of  the  court  was  never  directed  to  the 
fact  that  this  restriction  of  jurisdiction,  as  given  by  section  5136,  was  by  an 
amendment  of  section  5198  alone,  and  not  by  amen(Unent  of  the  jurisdictional 
section  5136.  It  is  construed  as  if  it  had  always  been  a  part  of  that  section 
made  contemporaneously  with  section  5136. 

The  principle  there  decided,  however,  is  clearly  that  section  5198,  as  it  now 
stands,  does  not  apply  to  local  actions  at  all,  and,  therefore,  that  it  cannot  be 
construed  as  taking  away  the  general  grant  in  toto,  because  it  distinctly  ex- 
cepts that  large  class  of  cases  in  rem^  and  not  only  those,  but  all  relating 
thereto,  touching  the  proceeds  of  property,  and  proceedings  against  the  bank 
as  defendant  to  issues  made  thereon.  There  is  no  exception  of  local  actions  at 
all  in  the  amendment.  It  covers  "suits,  actions,  and  proceedings,"  without 
exception,  and  in  Casey  v.  Adams  the  court  held  that  it  did  not  necessarily 
embrace  all,  and  thereby  declared  it  not  to  be  law,  as  respects  some  actions^ 
suits,  W[\^  proceedings^  and,  in  that  particular  proceeding  against  the  bank, 
that  it  did  not  apply,  because  it  would  be  wholly  unreasonable  if  applied  to 
suits  that  from  their  nature  could  be  better  tried  as  a  natural  person,  under 
the  5136th  section  of  the  Revised  Statutes,  than  under  this  amendnient  to 
section  5198.  And  it  might  well  be  so  decided,  heoause  the  amendment  is  not 
Imperative.  The  word  "may,"  and  not  "must,"  is  used  in  section  5198,  as 
amended.  If  held  to  repeal  section  5136,  and  to  annul  the  jurisdiction  therein 
given,  certainly  no  such  doubtful  word  as  "may"  could  have  been  used,  but 
the  unmistakable  "must"  would  have  been  employed  in  its  stead.  Further, 
the  amendment  would  have  expressed  exclusive  jurisdiction  in  the  courts 
named  in  the  amendment,  had  it  been  intended  to  embrace  all  cases,  and  to  ex- 
elude  all  courts  except  those  named.  See  section  629  of  the  Revised  Statutes, 
pars.  10  and  11,  where  original,  but  not  exclusive,  jurisdiction  is  granted  under 
title  "Judiciary,"  o.  7,  §  711  et  seq.,  where  exclusive  jurisdiction  is  granted* 
In  the  one  the  words  used  are,  "shall  be  exclusive  of  the  courts  of  the  several 
states;"  in  the  other,  "shall  have  original  jurisdiction,"  are  the  words  used, 
which  do  not  give  jurisdiction  exclusive  of  state  courts,  because  woixls  saying 
so,  beyond  cavil,  are  not  used.  The  word  "  may, "  being  merely  permlssi  ve»  can- 
not possibly  be  construed  to  mean  that  exclusive  jurisdiction  was  meant  In  this 
amendment,  but  concurrent  only.  Claflin  v.  ffottseman,  93  U.  S.  180;  Cooke 
V.  Bank,  52  N.  Y.  96,  98,  101, 105-l(fe;  Robinson  v.  Bank,  81  N.  Y.  385. 
391;  Holmes  v.  Bank,  18  S.  0.  31;  Banking  Ass'n  v.  Adams,  3  Woods.  21, 
24,  25;  Uoiuton  v.  Moore,  5  Wheat.  1-    Where  congress  means  exclusive 
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jurisdiction,  it  says  so;  and  tbe  citations  above,  from  the  Bevised  Statutes, 
and  from  the  courts,  would  seem  to  make  it  apparent. 

Certain  it  is  that  the  courts  named  in  this  amendment  of  section  5198  have 
not  exclusive  Jurisdiction  of  all  cases  against  these  banks,  for  the  construc- 
tion put  upon  it,  in  a  case  made  on  a  local  action,  or  suit,  or  proceeding,  in 
a  state  court  of  Louisiana,  took  that  case,  {Casey  v.  Adams,)  and  all  cases 
local  in  character,  without  their  exclusive  jurisdiction,  and  gave  concurrent 
jurisdiction  to  the  state  courts  having  jurisdiction  of  natural  persons  in  such 
cases;  thus  breaking  the  force  of  the  amendment  as  it  reads,  and  taking  with- 
out its  operation  all  local  actions,  and  giving  jurisdiction  to  other  courts,  cer- 
tainly concurrent,  in  some  cases  necessarily  exclusive  even  of  the  courts 
named  in  the  amendment. 

The  case  now  before  us  is  local,  and  so  local  that  the  only  court  upon  earth 
that  can  try  it  upon  the  bond  sued  against  this  bank  and  its  surety,  is  the 
court  in  Qeorgia,  in  the  county  of  Fulton.  The  bank  began  the  litigation  by 
the  seizure  of  Polsom's  property,  real  estate  in  Atlanta,  by  attachment  under 
a  local  statute  of  this  state.  It  had  sued  Folsom,  as  surety  for  Hape,  on  a 
promissory  note,  and  pending  that  suit  attached  the  property  of  Folsom  by 
levy  upon  several  city  lots,  under  sections  8297,  3297a,  and  following  sec- 
tions of  the  Code;  and  in  order  to  attach,  to  procure  the  writ,  as  a  condition 
precedent  thereto  by  the  statute  allowing  it  to  attach,  it  gave  the  bond  sued 
on,  with  Campbell  Wallace  of  the  city  of  Atlanta,  and  state  of  Georgia,  and 
county  of  Fulton,  as  surety  on  the  bond.  Code,  §g  3266,  8297a.  These  sec- 
tions require  the  bond  to  be  given  before  the  writ  can  issue;  the  language  in 
3266,  which  is  the  general  law  of  attachment,  being  that  "the  party  seeking 
the  attachment,  before  the  same  issues,  shall  also  give  bond  with  good  security 
in  an  amount,"  etc. ;  and  in  3297a,  which  is  intended  for  special  cases  against 
fraudulent  debtors,  as  in  this  case,  the  language  is:  "And  in  aU  cases  where 
an  attachment  is  brought  against  the  fraudulent  debtor,  the  officer  issuing  the 
same  shall  require  bond  and  security  of  the  applicant  for  attachment,  as  in 
other  cases  of  attachment." 

For  the  reasons  above  stated  by  the  late  chief  justice,  we  are  of  opinion 
that  section  5136  was  neither  repealed  nor  modified  by  section  5198  of  the  Re- 
vised Statutes.  There  is  no  conldict  between  the  two  sections,  but  each  may 
have  full  operation  without  interfering  with  the  other,  except  so  far  as  suits 
for  the  recovery  of  excessive  interest  are  concerned.  Be  this  as  it  may,  since 
the  foregoing  part  of  this  opinion  was  agreed  upon  by  the  court,  and  written 
by  the  late  chief  justice,  our  attention  has  been  called  to  the  proviso  contained 
in  section  4 of  an  act  of  congress,  approved  July  12, 1882,  entitled,  "An  act  to 
establish  national  banking  associations,  to  extend  their  corporate  existence, 
and  for  other  purposes."  The  proviso  designates  the  courts  in  which  suits 
by  and  against  such  banking  associations  are  cognizable,  and  regulates  the 
terms  upon  wrfch  the  jurisdiction  attaches.  It  is  in  the  following  words: 
**That  the  jurisdiction  for  suits  hereafter  brought  by  or  against  any  associa- 
tion established  under  any  law  providing  for  national  banking  associations, 
except  suits  between  them  and  the  United  States,  or  its  officers  and  agents, 
shall  he  the  same  as,  aiid  not  other  than,  the  jurisdiction  for  suits  by  or  against 
banks  not  organized  under  any  law  of  the  United  States,  which  do,  or  might 
do,  banking  business,  where  such  national  banking  associations  may  be  doing 
business  where  such  suits  may  be  begun.  And  all  laws  and  parts  of  laws 
of  the  United  States,  inconsistent  with  this  proviso  be  and  the  same  are 
hereby  repealed."  Acts  1st  Sws.  47th  Congress,  U.  S.  1882,  p.  163.  This 
act  was  of  force  at  the  commencement  of  the  present  suit,  and  by  its  terms 
le  the  banking  association  subject  to  the  jurisdiction  of  our  courts,  if  a 

al  banking  institution  of  the  state  and  city  of  New  York,  where  it  is  lo- 
and  doing  business,  would  under  similar  circumstances  have  been  sub- 

t  to  their  jurisdiction.    It  has,  as  we  think,  been  demonstrated  thatanon-y 
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resident  artificial  person,  seeking  the  aid  of  our  state  tribunals,  to  e 
demands  due  to  such  a  person,  by  resorting  to  the  process  it  did  in  tbii 
would  voluntarily  bring  itself  within  this  jurisdiction,  and  when  once 
submitted  itself  to  such  jurisdiction,  it  could  not  withdraw  without  a 
ing  with  the  conditions  on  which  alone  it  was  permitted  to  enter  anda^ 
;8elf  of  tlie  extraordinary  remedies  afforded  hy  our  laws. 

This  suit  on  the  attachment  bond  was  brought  against  the  Conti 
National  Bank  of  New  York,  located  and  doing  business  in  that  sta 
•city,  as  principal  in  said  bond,  and  against  (^mpbell  Wallace,  of  1 
•county,  Georgia,  as  security  on  said  bond,  and  a  copy  of  the  petition  and  ; 
i^as  served  on  the  said  security  to  the  bond  given  by  the  plaintiff  in  t 
tachment,  which,  according  to  the  provision  of  our  Code,  §  3354,  was  i 
Upon  his  principal,  and  entitled  the  plaintiff  in  this  action  to  proceed  w 
suit  against  both  principal  and  security.  Without  entering  into  this  < 
tion,  and  subjecting  itself  to  the  remedy  thus  provided,  in  case  of  a  bre 
the  condition  of  the  bond,  the  defendant  in  the  attachment  could  nevei 
been  called  into  our  courts,  to  answer  by  this  process  of  attachment  ( 
mand  of  the  plaintiff  therein.  In  our  opinion,  the  remedy  afforded 
law  to  the  defendant  in  the  attachment,  upon  a  breach  of  the  condil 
this  obligation,  was  as  much  a  part  of  such  bond  as  though  it  had  be 
pressly  stated  therein.  It  was  the  indemnity  offered  him,  and  which  1 
bound  to  accept. 

This,  it  seems  to  us.  Is  that  *'due  process  of  law"  without  which  n< 
can  deprive  any  person  of  life,  liberty,  or  property,  and  we  are  unable  \ 
ceive  how  the  enactment  in  question  can  be  considered  as  denying  to  ar 
son  within  its  jurisdiction  the  equal  protection  of  its  laws.  The  stall 
plies  alike  to  both  resident  and  non-resident  citizens,  whether  they  be  n 
or  artificial  persons.  This  law  does  not,  in  our  opinion,  conflict  wi 
fourteenth  amendment  of  the  constitution  of  the  United  States.  It  wc 
a  mere  waste  of  time  to  cite  the  numerous  authorities  upon  the  qu< 
which  may  be  found  scattered  through  the  reports,  and  collected  in  the  v 
works  on  constitutional  law.    Judgment  affirmed. 
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Briicberbt  v.  Sayannah,  F.  &  W.  Bt.  Ck>. 

{Supreme  Court  of  Oeorgta,    June  13,  1S87.) 

NuuANCi — Flow  op  Polluted  Watbb — Who  Liable. 

In  an  action  brought  to  recover  damages  for  the  continuance  of  a  nulsa 
suffering  polluted  water  to  flow  upon  plaintifi^s  premises,  the  testimony  i 
that,  by  reason  of  ditches  and  an  embankment  on  the  lands  of  third  perso 
which  defendant  had  no  control,  an  increased  quantity  of  polluted  water 
through  a  culvert  and  ditches  constructed  and  dog  on  defendant's  land  to 
»  on  the  premises  of  plaintiff.  Held^  that  defendant,  having  in  db  way  oont 
to  increase  the  flow,  was  not  liable  for  the  resulting  damages. 

Appeal  from  superior  court  of  Mitchell  county;  Bower,  Judge. 
Spence  cfe  Twitty,  C.  D.  Davis  and  D.  H.  Pope,  for  plaintiff  in  ern 
A.  Bush  and  Chisholm  <&  Erwin,  for  defendant  in  error. 

Hall,  J.  This  action  was  instituted  to  recover  damages  for  the  c 
uance  of  a  nuisance  by  suffering  polluted  water  to  flow  upon  the  plai 
premises,  thus  accumulating  thereon  garbage,  fllth,  and  decaying  n 
which  created  noxious  stenches  and  produced  sickness,  and  thereby  Im 
the  value  of  his  property.  The  case  made  by  the  plaintiff^s  testimoi 
substantially  this:  In  1870,  a  railway  was  constructed  by  the  South  G 
&  Florida  Company,  running  close  to  the  eastern  border  of  the  town 
milla.  This  company  acquired  its  right  of  way  over  the  premises  in  qi 
from  Frank  Brim  berry-     Three  years  thereafter,  William  H.  Brimb^r 
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plain  tilP  in  this  suit,  purchased  from  him  the  land,  thesubjeet-matter  of  this  lit- 
igation, which  lies  on  each  side  of  the  rigiit  of  way  of  the  railroad.  Tlie  South 
<^rgia  &  Florida  Railroad  Company  operated  the  railroad  only  two  or  three 
years,  when  they  sold  it  to  the  Atlantic  &  Gulf  Railroad  Company.  In  1879 
it  passed  into  the  hands  of  the  Savannah,  Florida  &  Western  Railroad  Com- 
pany, the  defendant  in  this  action.  From  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary,  there  had  been,  and  still  is,  on  the  premises  of 
the  plaintiff,  a  cypress  pond,  covering  from  15  to  20  acres  of  land.  The  rail- 
road runs  through  the  eastern  portion  of  this  pond.  From  the  depot  at  Ca- 
milla to  the  pond,  and  on  both  sides  of  the  right  of  way  of  the  road,  there  is 
a  natural  and  gradual  slope  of  the  land  towards  that  right  of  way.  In  short, 
the  road,  from  the  depot  southward,  is  constructed  in  a  natural  depression,  of 
which  the  lowest  point  is  the  cypress  pond.  The  flow  of  water  into  the  pond 
has  been  increased,  since  the  construction  of  the  railroad  was  commenced,  by 
the  following  causes,  viz.:  (1)  By  ditches  leading  from  old  ponds  and  low- 
lands on  the  east  side  of  the  railroad,  and  emptying  into  the  ditch  belonging 
to  the  road;  (2)  by  the  embankment  of  the  Newton,  Camilla  &  Cuthbert  Rail- 
road, which  lies  to  the  west  of  the  Savannah,  Florida  &  Western  Railroad, 
^nd  within  the  boundaries  of  the  town  of  Camilla;  (3)  by  a  ditch  leading  from 
the  Lamar  lot,  which  lies  to  the  south  of  the  Newton,  C^imilla  &  Cuthbert 
Railroad,  and  is  also  within  the  limits  of  the  town;  and  (4)  by  ditches  leading 
along  the  public  streets  of  Camilla  to,  and  terminating  at  the  railroad  right  of 
way.  ^rom  the  testimony  there  can  be  no  doubt  that  all  the  water  which 
now  flows  into  the  cypress  pond,  and  which  did  not  get  there  before  the  build- 
ing of  tlie  railroad,  comes  from  one  or  all  of  these  four  sources;  and,  of  course, 
with  this  increased  flow  of  water,  there  would  come  trash,  and  such  filth  and 
other  offensive  matter  as  might  be  expected  to  pass  tlurough  ditches  con- 
structed by  the  town  for  drainage. 

These  facts  appearing  from  the  evidence  offered  by  the  plaintiff  in  support 
of  this  action,  which  was  commenced  on  the  twenty-third  of  November,  1885, 
A  motion  was  made  on  the  dose  of  the  testimony  for  a  nonsuit,  which  was 
awarded;^  and  thereupon  the  plaintiff  excepted  to  the  judgment;  and  this 
makes  the  question  we  are  to  determine.  Whether  the  nonsuit  was  proper, 
will  depend  on  the  liability  of  the  defendant  company  for  the  increased  flow 
of  water,  with  its  hurtful  concomitants,  on  the  plaintifTs  premises,  and  tlie 
injurious  consequences  resulting  therefrom;  and  this,  in  turn,  will  depend 
in  some  measure  on  the  defendant's  contribution  to  this  increased  flow,  or 
whether  it  opened  the  ditches  on  its  own  land,  or  had  such  care  of  and  control 
over  them  as  would  have  enabled  it,  or  rendered  it  its  duty,  to  arrest  or  check 
the  increased  flow.  That  it  did  not  open  the  ditches  lying  on  the  east  side  of 
the  railroad,  and  emptying  into  the  railway  ditch,  is  rendered  certain  by  the 
testimony  in  the  case,  from  which  it  clearly  appears  that  these  ditches  were 
dug  and  kept  open  from  the  ponds  and  low  places  they  were  intended  to  drain, 
to  a  point  a  short  distance  south  of  the  depot,  where  they  emptied  into  the  * 
railroad  ditch  running  by  its  side,  and  parallel  to  the  track,  by  others  than 
this  company,  probably  by  the  South  Georgia  &  Florida,  or  the  Atlantic  & 
G  ulf  Railroad  Company.  It  further  appears  that  these  ditches  are  not  on  lands 
of  the  company,  and  that  they  have  no  right  to  use  them,  or  take  any  care  or 
control  of  them.  What  is  true  of  the  drains  and  ditches  on  the  east  side  of 
the  railroad,  is  also  true  of  the  flow  of  water  caused  by  the  embankment  of 
the  Camilla,  Newton  &  Cuthbert  Railroad,  and  also  the  drains,  ditches,  and 
sewera  on  the  west  side  of  the  track.  All  of  these  last-mentioned  ditches  and 
drains  were  opened  by  the  town  authorities.  None  of  them  were  located  on 
the  lands  of  the  defendant,  or  subject  to  its  use  and  control. 

If  this  increase  of  water  in  the  plaintiff's  pond,  with  its  accumulations  of 
noxious  matter  and  polluted  water,  was  caused  by  ditches  or  embankments 
on  the  land  of  others,  over  which  the  defendant  had  no  control,  it  would  not 
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be  liable  for  tbe  oonsequences,  because  tbis  foal  water  flowed  from  a  higber 
point  on  tbe  lands  of  otbers  across  its  land.  Tbe  owner  of  the  estate  froia 
wbicb  the  noxious  substances  came,  or  the  polluted  water  flowed,  would  im 
that  case  be  liable.  Qould,  Waters,  §  278;  Broum  v.  McAUister,  39  Gal.  578; 
Morrill  v.  Hurley,  120  Mass.  99;  Barring  v.  Com.,  2  Day.  95.  In  Smith  v. 
City,  75  6a.  110,  the  liability  of  the  city  to  account  in  damages  to  the  plain- 
tiff  for  a  nuisance  created  and  continued  on  bis  lot,  was  put  expressly  on  the 
ground  that  the  city  had  created  and  continued  the  nuisance,  and  that  it  had 
power,  and  consequently  it  was  its  duty,  to  abate  or  remoye  it.  So,  also,  in 
Railroad  v.  English,  73  Ga.  366,  the  responsibility  of  tbe  railroad  company 
to  tbe  plaintiff,  for  damages  resulting  from  a  nuisance  created  by  a  pond,  waa 
placed  on  the  power  and  duty  of  tbe  company,  which  was  a  lessee  of  the  road 
and  had  control  oyer  it,  to  remoye  or  abate  the  nuisance. 

The  defendant  certainly  had  a  right  to  open  the  culyert  south  of  its  depot, 
and  carry  the  water  running  down  the  ditches  constructed  by  the  town  from 
the  west  to  the  east  side  of  the  right  of  way,  unless  by  so  doing,  the  yolume 
of  water  which  would  run  into  the  plaintiff  *s  pond  would  be  thereby  increased. 
This  effect,  howeyer,  according  to  the  testimony,  did  not  follow,  since  the 
water  now  flowing  through  the  culyert  would  otherwise  haye  flowed  oyer  the 
track,  and  thus  haye  found  its  way  to  the  pond;  or  else  it  would  haye  run  In  to 
tbe  ditch  on  the  west  side  of  tbe  road,  and  in  that  way  have  increased  the  flow 
accumulated  in  the  pond.  Before  the  culvert  was  put  in,  wheneyer  it  rained, 
the  track  was  coyered  with  water  which  flowed  from  the  higher  ground  on 
which  the  town  is  located.  In  the  case  of  State  y.  Rankin^  3  8.  C.  438,  16 
Amer.  Bep.  737,  it  was  held  that  a  party  was  not  guilty  of  a  public  nuisance 
unless  the  injurious  consequences  complained  of  were  the  natural  and  prox- 
imate result  of  his  own  acts.  If  such  consequences  were  caused  by  the  acts 
of  others,  so  operating  on  bis  own  acts  as  to  produce  the  injurious  conse- 
quences, then  he  would  not  be  liable. 

According  to  our  Code,  §  3072,  if  the  damages  are  only  the  imaginary  or 
possible  result  of  the  tortious  act,  or  other  and  contingent  circumstances  pre- 
ponderating largely  in  causing  the  injurious  effect,  such  damages  are  too  re- 
mote to  be  the  basis  of  recoyery  against  the  wrong-doer.  See,  al^»  Brown 
y.  Atlanta^  66  Ga.  72,  head-notes  i  and  6.  ^ence  it  is  incumbent  on  the 
plaintiff,  if  he  would  maintain  this  action,  to  Albw  that  the  injury  complained 
of  waa  caused  by  some  act  or  omission  of  the  defendant,  or  that  the  con- 
duct of  the  defendant  was  the  preponderating  cause  thereof.  Tbis  we  do  not 
think  has  been  done.  The  pond  on  the  plaintiff's  premises  seems  to  have 
been  the  natural  outlet  of  the  water  which  accumulated  thereon,  both  before 
and  after  the  building  of  the  railroad,  and  if  more  water,  filth,  etc.,  runs  into 
the  pond  since  the  building  of  the  railroad  than  did  before,  and  which  is  not 
traceable  to  causes  oyer  which  the  defendant  bad  control,  Uie  plaintiff  cannot 
recoyer.  See  Peek  y,  Herrington,  109  HI.  611,  50  Amer.  Bep.  627;  and 
Waffle  y.  Railroad  Co.,  53  N.  Y.  11,  13  Amer.  Bep.  467.  In  the  first  of  these 
cases  it  was  held  that  ''the  OMmer  of  the  upper  field  in  such  a  case  baa  a  natu- 
ral easement,  as  it  is  called,  to  haye  the  water  that  falls  upon  his  own  land 
flow  off  the  same  upon  the  field  below,  which  is  charged  with  a  corresponding 
servitude  in  the  nature  of  dominant  and  seryient  tenements."  In  Vtte  other 
case,  ( Waffle  y.  Railroad  Co.^)  it  was  held  that  where  the  defendant  dug 
ditches  in  its  own  land  to  drain  the  surface  water  therefrom,  into  a  stream 
which  was  its  natural  outlet,  thereby  sometimes  increasing  and  at  other  times 
decreasing  the  quantity  of  water  in  the  stream,  to  the  injury  d  plainUilt  who 
was  an  inferior  heritor,  the  plaintiff  had  no  cause  of  action. 

The  facts  being  established,  which  show  that  the  plalntift  had  no  cause  of 
action,  there  was  nothing  for  the  jury  to  pass  upon,  and  a  nonsuit  waa  there- 
fore properly  awarded.    Judgment  affirmed!^ 
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Stripling  v.  Statb. 

(Stqireme  Qntrt  of  Georgia,    Febrnary  8,  1887.) 

duimrAXf  PsAonox— Coin>ncT  or  Tbiai/— SuBsriTDTzoir  or  Jubob^Nbw  Tbial. 

The  name  of  one  Jonen  was  on  the  panel  of  Juron  drawn  to  try  defendant,  and, 
when  hia  name  was  called,  one  Jobson  (who  had  not  been  drawn)  answered,  and 
served  on  the  Jury  in' the  place  of  Jones.  In  a  motion  for  a  new  trial,  the  defend- 
ant and  his  counsel  made  affidavits  that  they  did  not  discover  the  sabstltution  un- 
til after  the  trial.    Beld^  that  a  new  trial  should  have  been  granted. 

Error  from  Maoon  city  court;  Harris,  J. 

if.  G.  Bayne^  for  plaintiff  in  error.    J.  L.  Hardeman^  Sol.  Gen.,  contra. 

Haxl.  J.  Stripling  was  tried  and  found  guilty  of  furnishing  a  minor  with 
intoxicating  liquor.  He  moved  for  a  new  trial  on  yarious  grounds,  the  third 
of  which  only  will  be  considered. 

It  seems  that  a  man  by  the  name  of  Jones  was  drawn,  summoned,  and 
returned  to  serve  as  a  juror  for  that  term  of  the  court.  Jones'  name  at 
the  organization  of  the  Jury  was  placed  upon  the  panel,  and,  whenever  it 
was  called,  a  person  by  the  name  of  Jobson  answered.  How  Jobson  came 
to  be  substituted  for  Jones  does  not  appear.  It  is  somewhat  remarkable 
that  the  substitution  was  not  discovered  and  corrected  at  an  earlier  period 
in  the  term.  Jobson,  who  answered  for  Jones,  was  thus  selected  as  one 
of  the  jurors  that  tried  this  case.  The  defendant  and  his  counsel  made  affi- 
davit that  they  did  not  discover  the  mistake  until  after  the  trial  was  over; 
that  they  had  no  personal  acquaintance  with  either  Jones  or  Jobson,  and  did 
not  know  either  of  them  by  sight,  though  they  knew  both  by  reputation. 
They  further  stated  that  from  what  they  had  learned  about  Jones,  he  was  an 
acceptable  juror,  but  from  their  knowledge  of  Jobson,  acquired  in  a  similar 
manner,  he  would  have  been  a  very  unacceptable  one.  The  iJlegation,  in 
fihort,  is  that  the  defendant  was  tried  by.only  eleven  jurors  of  his  own  selec- 
tion, and  he  asked,  therefore,  that  a  new  trial  be  granted  him  upon  this  and 
other  grounds;  which,  as  before  stated,  the  court  refused.  This  refusal  we 
iare  satisfied  was  error.  The  law  attaches  importance  to  a  man's  name;  so 
•much  importance,  indeed,  that  he  cannot  change  it,  except  by  an  application 
to  the  superior  court  of  the  county  of  his  residence;  and  not  even  then,  if  the 
change  is  not  desired  for  a  proper  purpose,  as  is  laid  down  in  section  1787  a 
and  h  of  the  Code.  There  have  been  cases  both  in  England  and  in  this 
country  closely  approaching  this  case;  but  all  distinguishable  from  it  in  the 
main  fact  that  the  substitution  in  this  case  was  not  discovered,  because 
neither  the  original  juror,  nor  the  party  who  had  been  substituted  for  him, 
was  known  to  the  defendant  or  his  counsel,  until  after  the  verdict  was  ren- 
dered. The  case  that  approaches  it  most  nearly  is  that  of  Anderson  v.  Qreen^ 
46  €ki.  361,  (sixth  head-note,)  where  this  court  in  these  words  laid  down  a 
rule  that  seems  to  cover  the  point:  *'That  there  was  a  substitute  for  the 
juror  selected  by  the  parties,  who  answered  to  the  name  of  his  principal,  is 
BO  ground  for  a  new  trial,  it  not  appearing  that  both  substitute  and  principal 
were  unknown  to  defendant  and  his  own  counsel."  There  are  a  number  of 
other  cases  which  resulted  variously,  all  of  which  are  reviewed  by  Chief  Jus- 
tice GiBBS,  in  the  case  of  Dovey  v.  Hahsont  6  Taunt.  461,  in  which  he  goes 
back  to  the  time  of  Willes'  Reports,  and  shows  where  new  trials  were  granted 
or  refused.  A  new  trial  was  granted  in  this  last-named  case;  but  there  the 
•mistake  as  to  the  substitution  was  discovered  and  excepted  to  before  the  trial 
had  ended,  and  the  exception  on  this  point  was  overruled.  This,  as  well  as 
the  cases  cited,  seems  to  admit  that  if  the  variance  between  the  panel  as  it 
•originally  stood,  and  as  it  was  in  fact  made  up,  could  have  appeared  on  the 
Jface  of  the  record,  it  would  have  been  a  good  ground  to  arrest  the  judgment; 
hut  it  not  thus  appearing,  and  a  new  trial  being  within  the  discretion  of  the 
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court  on  a  question  like  this,  and  it  not  being  shown  that  any  injustice  was 
done  the  party,  the  court  refused  to  intei-fere.  To  the  length,  however,  of 
the  case  reported  in  Willes,  Chief  Justice  Gibds  in  this  judgment  did  not  go, 
and  under  the  peculiar  facts  the  court,  whose  organ  he  was,  probably  would 
not  have  gone. 

Now,  it  seems  to  us  there  are  various  exceptions,  propter  d^ectum,  that 
might  have  been  made  to  Jobson,  if  his  name  had  appeared  upon  this  panel,  to 
which  Jones  was  not  amenable,  and  of  which,  if  this  defendant  had  known 
him,  he  might  have  availed  himself;  for  instance,  it  might  have  been  shown 
that  he  was  a  minor,  a  non-resident  of  the  county,  that  he  was  of  kin  to  some 
of  the  parties  implicated  in  this  transaction,  in  short,  he  might  have  been  ob- 
jected to  on  any  of  the  various  grounds  laid  down  by  this  court  in  Simmons' 
Case,  73  Ga.  609-611.  Besides  this,  he  might  have  shown  him  incom^^etent 
propter  affectum,  by  putting  him  on  his  voire  dire,  or  by  the  testimony  of 
other  witnesses.  The  practice  of  allowing  such  things  to  go  on  in  a  court  of 
justice  is,  to  say  the  least,  unseemly.  Somebody  other  than  the  defendant  or 
his  counsel  was  evidently  to  blame.  Whether  it  was  called  to  the  attention 
of  the  judge,  or  not.  prior  to  this  motion  for  a  new  trial,  we  do  not  know, 
nor  is  it  material,  considering  its  effect  upon  the  rights  of  the  defendant,  that 
it  should  be  known,  to  whom  the  blame  is  attributable.  The  sheriff  and  the 
clerk  should  have  known  it;  and  they  should  have  been  dealt  with  for  a  failure 
to  do  their  duty  in  this  respect,  if  it  appeared  that  the  substitution  was  made 
by  their  approval,  and  if  knowing  it  they  failed  to  bring  it  to  the  notice  of  the 
judge,  and  to  obtain  his  sanction  to  the  change;  which  should  have  appeared 
of  record.  A  party  might  be  willing  to  be  tried  by  one  man,  and  unwill- 
ing to  be  tried  by  another.  Prejudice  might  exist  against  him,  though  he 
was  not  personally  known  to  the  juror,  originating  in  information  the  juror 
has  received  of  his  business  or  personal  relations,  and  from  what  he  has  heard 
of  his  associations  or  habits  of  life,  and  which  the  defendant  might  have 
ascertained  and  guarded  against,  had  he  been  apprised  of  the  juror's  name 
and  identity.  The  defendant  swears  that  Jones,  from  what  he  had  heard  of 
him,  was  very  acceptable  to  him  as  a  juror,  and  that  he  thought  he  was  get- 
ting him  as  one  of  his  triers,  and  that  he  placed  reliance  on  him;  whereas  he 
got  Jobson,  who  was  never  drawn  or  returned  upon  the  panel*  and  who,  to 
say  the  least,  got  on  it  ewreptitiofisly. 

We  therefore  order  a  new  trial,  solely  on  the  third  ground  of  the  motion. 
Judgment  reversed. 

LiNTOK  V,  Habbib. 

{Supreme  Oourt  qf  Georgia,    February  26,  18S7.) 

X.  JUDOMBST— BiHDINO  UPOH  PaBTT  WOT  OF  RXOOBD. 

A  vendor  gave  bond  for  titles,  took  a  note  for  the  purchase  money,  received  part 
payment,  indorsed  the  note,  and  put  it  in  circulation,  and  then,  while  an  action 
upon  it  by  the  holder  against  the  maker  was  pending,  took  up  the  note,  and  pros- 
ecuted the  action  for  his  own  benefit.  Held^  that  he  was  bound  by  the  Judgiuent 
rendered  in  that  action,  although  not  a  party  on  the  record. 

2.  SaMB— JUDGMKNT  IV  AgTION  FOB  PUBOHABB  MOVBY  CONCLUSIVB  IK  EJBOTMBNT. 

An  action  was  broai?ht  by  a  vendor  upon  a  note  given  bv  his  vendee  for  the  pur- 
chase money.  Under  the  defense  thatHne  consideration  of  the  note,  as  to  the  un- 
paid balance,  had  failed  because  the  title  to  a  certain  portion  of  the  premises  was 
not  in  the  vendor,  but  in  a  third  person,  judgment  was  rendered  for  the  vendee. 
Meld,  that  such  judgment  was  conclusive  upon  the  vendor  in  a  subsequent  action 
of  ejectment,  brought  by  him  against  the  vendee  to  recover  this  disputed  portion 
of  the  premises. 

Error  from  superior  court,  Worth  county;  Bower,  Judge. 
B,  Hobba  and  D.  A,  VoBim,  for  plaintiff  in  error.    D.  H.  Pope  and  Q.  J^ 
Wrightt  contni^ 
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BiiEGKLEY,  C.  J.  Linton  sold  a  plantation  to  Harris.  It  consisted  of  sey- 
eral  lots  of  land.  He  made  a  bond  for  titles,  and  took  a  note  for  the  purchase 
money.  The  note  was  indorsed  by  Linton,  and  transferred  to  Hull.  The 
greater  part  of  the  note  was  paid.  Hull  brought  an  action  on  the  note  against 
Harris  to  recoyer  the  balance.  To  that  action  Harris  pleaded  the  want  of 
title  in  Linton,  as  to  one  lot  of  the  tract  of  land  embraced  in  the  plantation. 
That  litigation  was  pending  for  some  time,  and  Linton  took  back  the  note, 
but  suffered  the  action  to  proceed  in  the  name  of  Hull,  the  holder.  The  liti- 
gation was  brought  to  an  end  while  Linton  held  the  note.  He  seems  to  have 
carried  on  the  suit  in  HulFs  name,  for  his  benefit,  and  the  result  was  that 
Harris  obtained  a  yerdict  upon  the  plea  that  the  consideration  of  the  note  hiid 
failed  to  the  extent  of  the  yalue  of  this  one  lot  of  land.  That  plea  set  up 
where  the  true  title  was,  and  why  Lin  ton  could  not  comply  with  his  bond  as  to 
that  lot,  and  this  was  the  matter  litigated  in  that  suit.  The  failure  to  collect 
the  balance  due  upon  that  note  was  the  result  solely  of  deciding  that  contro- 
yersj  in  fayor  of  Harris,  who  set  up  an  outstanding  title  in  a  third  person, 
originating  in  a  mortgage  made  by  Linton,  as  a  reason  for  not  paying  the  note 
in  full.  It  appears  probable  that  the  title  was  litigated  without  making  any 
question  of  his  right  to  retain  possession  and  still  make  the  question.  By 
waiyer,  or  in  some  other  way,  the  real  question  as  to  the  better  title  was  en- 
tertained, and  was  directly  determined  in  favor  of  Harris.  And  it  was  this 
alone  that  defeated  the  action  on  the  note.  See  Harris  y.  Hfdl,  70  Ga.  881. 
Then  Linton  brought  an  action  of  ejectment  against  Harris  for  the  lot  of 
land,  reasoning  in  this  way:  *'He  bought  this  land  of  me.  He  went  into 
possession  under  a  bond  for  titles  from  me.  He  is  in  possession  now.  He 
has  been  sued  upon  the  note.  He  has  defended  that  suit  upon  the  ground 
that  I  did  not  have  title  to  this  lot  of  land ;  he  has  paid  nothing  to  me  for  the 
lot;  and  yet  he  holds  it  under  me,  having  obtained  possession  under  me. 
Therefore  I  will  eject  him.  I  will  sue  him  upon  my  title,  taking  advantage 
of  the  rule  that  he  cannot  dispute  it,  he  having  entered  into  possession  under 
me,  and  holding  my  bond  for  titles;  and  as  he  has  not  paid  the  purchase 
money,  I  must  prevail  in  my  action  of  ejectment."  That  looks  rather  strik- 
ing, and  strong  in  favor  of  Mr.  Linton;  but  although  he  was  not  a  party  on 
the  record,  he  really  conducted  the  litigation,  and  was  trying  to  take  the  bene- 
fit of  that  litigation,  and  the  judgment  would  bind  him  absolutely,  in  any  sub- 
sequent action  on  the  note.  Now,  if  it  would  bind  him  in  another  action  on 
the  note,  we  think  he  is  bound  anywhere  and  everywhere  that  he  encounters 
Harris  on  that  same  question,  even  in  an  action  of  ejectment.  If  he  wanted 
to  urge  the  fact  that  Harris  could  not  make  the  question,  because  holding  un-  « 
der  him,  he  ought  to  have  made  this  objection  before  the  question  of  title  was 
adjudicated  in  the  other  action.  The  objection  would  have  been  as  efficacious 
in  the  other  question  as  in  this,  and  if  it  was  not  waived  in  that  action,  it 
must  haye  been  adjudicated.  Linton  is  therefore  bound  in  both  actions  by 
the  result  of  the  litigation  on  this  identical  defense  in  the  former  action. 

Applying  the  law  as  we  understand  it  to  the  facts  In  the  record,  we  con- 
clude as  follows: 

1.  A  yendor  who  gaye  bond  for  titles,  took  a  note  for  the  purchase  money, 
received  part  payment,  indorsed  the  note  and  put  it  in  circulation,  and  then, 
while  an  action  upon  it  by  the  holder  against  the  maker  was  pending,  took 
up  the  note  and  prosecuted  the  action  for  his  own  benefit,  is  bound  by  the 
judgment  rendered  in  that  action,  although  not  a  party  on  the  record. 

2.  The  defense  set  up  to  that  action  being  that  the  consideration  of  the  note 
as  to  the  unpaid  balance  had  failed,  because  the  title  to  a  certain  portion  of 
the  premises  was  not  in  the  vendor,  but  in  a  third  person,  and  therefore  the 
vendor  could  not  convey  in  compliance  with  his  bond;  and  this  defense  hay- 
ing been  fully  litigated,  and  judgment  rendered  for  the  yendee,  such  judg- 
ment is  conclusiye  upon  the  yendor  in  a  subsequent  action  ol  ejectment. 
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brought  by  him  against  the  vendee,  to  recover  this  disputed  portion  of  the 
premises,  the  sole  question  of  title  arising  in  the  latter  action  being  the  saooia 
as  that  which  was  adjudicated  in  the  former. 
Judgment  affirmed. 


PuLLiAM  and  another  v.  Oantrell. 
(Shipreme  Qnart  of  Oeorgia.    Januaxy  18.  1887.) 

1.  Absigitmbnt— Fatmbmt  to  Asbiovob  without  Notiob. 

Defendant,  an  attorne3%  collected  certain  moneys  for  one  A.,  an  ofi^cial,  whosnb- 
sequently  defaulted,  whose  receipt  on  defendant,  plaintiff  held  by  delivery  Ocom 
A.,  as  collateral  to  secure  him  as  the  latter's  surety.  Plaintiff  took  in  one  Lewis, 
another  surety  for  A.,  as  sharer  of  this  receipt,  with  the  consent  of  A.  as  alleged. 
It  appeared  that  A.  was  turning  oyer  property  other  than  the  receipt  to  protect  his 
sureties,  and  defendant  was  directed  by  plaintiff  to  pay  the  money  collected  to  A. 
Defendant  had  no  knowledge  that  Lewis  owned  an  nndiyided  interest  in  the  re- 
ceipt, which  remained  in  plaintiff's  possession,  ffeld,  that  defendant  was  not  lia- 
ble to  either  plaintiff  or  Lewis  for  the  money  so  paid  to  A. 

8.  Triai/— Rbcbption  or  Eyidbivob— Allowing  Witnbbb  to  Bxplaiit  Fobmbb  Tbbti- 

MONT. 

A  witness,  whose  examination  continued  two  days,  was  allowed,  on  the  second 
day,  to  explain  his  testimony  given  the  first.    Held  no  error.    It  was  for  the  jury 
to  note  the  correction  or  contradiction,  and  weigh  it  all  as  a  part  of  his  credibility 
as  a  witness. 
8.  Samb— CRoss-ExAMiNATioif— Attbmpt  TO  Pboyb  Cohviotion  by  Pabol. 

Upon  cross-examination,  a  witness  was  asked  the  following  questions  bearing 
upon  the  charaoter  of  a  party:  *'He  was  found  a  defaulter  of  public  funds  to  the 
amount  of  about  $8,000,  wasn't  it,  doctor?"  and,  "  Did  you  ever  hear  that  Arthur  had 
been  found  a  defaulter  to  the  amount  of  $9,000?"  Beld,  that  the  questions  were 
properly  disallowed,  not  being  within  the  sanction  of  section  3874,  Code  Ga.,  pro- 
viding that  **the  opinions  of  single  witnesses  cannot  be  inquired  of  on  either  side, 
except  upon  cross-examination,  in  seeking  for  the  extent  and  foundation  of  the 
witness'  knowledge."  The  questions  quoted  were  not  for  the  purpose  of  ascertain- 
ing the  extent  and  foundation  of  witness'  knowledge,  bui  were  an  effort  to  prove 
conviction  of  a  crime  by  hearsay.  Such  conviction  can  be  shown  only  by  the  record. 
4.  Same— Impbachmbnt  of  Witnbbb— Instbuotion— Habklbbs  Ebbob. 

The  court,  in  instructing  the  Jury  as  to  the  effect  of  impeaching  testimony, 
couched  the  charge  in  sentencessomewhat  confused,  and  calculated  to  be  misunder- 
stood by  the  jury,  but  concluded  by  saying  that  it  was  for  the  jury  to  look  at  all 
the  testimony  of  all  sorts,  and  believe  that  most  worthy  of  belief,  in  their  judgment, 
from  all  the  facts  and  circumstances,  so  as  to  reach  the  truth.  JBis/d,  that  the  con- 
fusion in  the  charge  was  no  such  error  as  required  a  reveisal. 
0.  Appbal— Rbvixw— Instbuctioivs  Rbndbbbd  Imkatbbial  bt  Vbbdiot. 

Where  the  verdict  in  an  action  was  that  plaintiffs  recover  nothing,  held  anneces- 
>        sary  to  consider  an  instruction  as  to  the  reasonableness  of  fees  withheld  by  defend- 
ant for  collecting  the  fhnd  in  litigation. 

Appeal  from  superior  court,  €K)rdon  county;  Fain,  Judge. 
W.  C.  Qlenn  and  0.  N",  Starr,  for  plaintiffs  in  error.    Dabney  ds  Fotushe 
and  McCutcJien  c&  Shumate,  for  defendant. 

Jaokbon,  G.  J.  Samuel  Pulliam  and  Joab  Lewis  brought  a  rule  against 
W.  J.  Cantrell,  an  attorney  at  law,  for  money  that  he  had  collected  for  J. 
H.  Arthur,  whose  receipt  on  Gantrell  Pulliam  held  by  d^elivery  from  Arthur, 
and  in  which  it  was  alleged  Lewis,  by  an  understanding  with  Arthur,  and 
at  the  instance  of  Pulliam,  became  also  interested.  GantrelPs  defense  was 
that  he  had  paid  all  the  money  to  Arthur,  with  the  consent  of  Pulliam,  and 
that  he  knew  nothing  of  Lewis'  interest  The  jury  found  for  GantreU,  and 
the  presiding  judge,  approving  the  verdict,  refused  a  new  trial,  and  that  re- 
fusal on  the  ground  therein  laid  is  assigned  as  error. 

1.  On  both  issues  of  fact  to-wit,  whether  Pulliam  assented  to  the  pay- 
ments  to  Arthur  after  the  delivery  of  the  receipt  to  him,  within  Gantrell's 
knowledge  of  possession  of  it  by  Pulliam,  and  whether  Gantrell  knew  of 
Lewis'  interest  in  it— the  testimony  is  conflicting,  but  enough  to  uphold  the 
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Terdict  when  Indorsed  by  the  presiding  judge.  Errors  assigned  upon  the 
ruling  of  the  conrt  are  therefore  the  only  matters  for  the  consideration  of 
this  court.  These  grounds  are  very  numerous,  but  when  analyzed  may  be 
much  reduced.  They  are  rulings  as  to  evidence,  and  as  to  the  charge.  But 
two  points  are  made  touching  evidence,  one  as  to  the  admitting  of  it,  and  the 
other  as  to  its  rejection. 

2.  It  is  assigned  as  error  that  the  court  allowed  the  witness,  Cantrell,  the 
defendant,  to  explain  his  testimony  on  the  preceding  day,  while  remaining 
•on  the  stand  the  next  day.  The  latitude  within  which  a  witness  may  ex- 
plain his  testimony  is  very  wide.  There  is  scarcely  any  limit  to  the  discre- 
tion of  the  presiding  judge  about  it.  Up  to  the  very  close  of  the  examination 
of  the  witness,  it  is  always  proper,  unless  witness  on  the  other  side  has  been 
discharged  and  is  gone,  whose  testimony,  if  he  was  present,  would  be  neces- 
sary to  contradict  the  explanation,  or  in  other  kindred  cases.  Most  assuredly, 
the  witness,  while  on  the  stand,  before  his  testimony  is  closed,  though  pro- 
tracted a  week,  may  be  and  should  be  permitted  to  explain  his  testimony,  or 
to  correct  it,  to  bring  out  the  whole  truth;  even  to  contradict,  if  on  reflection 
iie  chooses  to  do  so,  as  his  refreshed  memory  may  dictate.  It  is  for  the  jury 
to  note  the  correction  and  contradiction,  and  weigh  it  all  as  part  of  his  man- 
ner and  credibility  on  the  stand.     Walker  v.  Walker,  14  Ga.  242,  251. 

3.  The  complaint  about  the  rejection  of  testimony  is  equally  untenable  as 
reason  for  a  new  tri^  It  is  that  the  court  refused  to  allow  the  question,  by 
the  plaintiff,  when  Arthur's  character  was  sustained  generally  by  the  de- 
fendant: '*He  was  found  a  defaulter  of  public  funds  to  the  amount  of  about 
$9,000,  wasn't  it,  doctor?''  And  also  this  question:  "Did  you  ever  hear 
that  Arthur  had  been  found  a  defaulter  to  the  amount  of  $9,000 ? "  The  q ues- 
tions  were  properly  disallowed,  because  the  effort  was  more  to  prove  convic- 
tion of  a  crime  by  hearsay.  The  Code  lays  down  the  rule  in  section  8874:  "But 
the  particular  transactions,  or  the  opinions  of  single  witnesses,  cannot  be  in- 
quired of  on  either  side,  except  upon  cross-examination,  in  seeking  for  the 
extent  and  foundation  of  the  witness'  knowledge."  This  was  on  cross-ex- 
amination of  the  witness,  but  it  was  not  to  show  the  foundation  or  extent  of 
his  knowledge  of  the  character  of  the  witness  impeached,  in  a  legal  way.  It 
was  an  effort  to  show  the  conviction  of  Arthur  of  the  offense  of  embezzle- 
ment, by  hearsay.  Conviction  can  be  shown  only  by  the  record,  and  there  it 
^as  in  that  court.  Besides,  it  was  to  draw  out  by  the  last  question  that  fact 
•of  conviction  by  having  lieard  anybody  say  so,  not  many,  but  any  one  person. 
In  addition  to  all  this,  his  conviction  was  afterwards  let  in,  or  it  got  in,  for 
'Counsel  again  and  again  asked  the  sustaining  witnesses  question  after  ques- 
tion to  know  how  it  was  possible  they  could  say  one  had  good  character,  and 
could  be  believed,  when  he  had  committed  such  a  crime,  and  been  convicted 
of  it,  so  that  plaintiffs  were  not  hurt.  Eveiybody  knew  of  the  conviction, 
yet  many  sustained  him  upon  the  idea  that  intent  to  steal  was  not  in  the  man, 
and  that  he  was  legally,  but  not,  in  their  opinions,  morally,  guilty. 

4.  While  exceptions  to  the  charge  are  numerous,  seemingly  segments  cut 
oat  of  the  entire  charge,  the  counsel  for  plaintiffs  stressed  but  one  point  on 
which  he  really  relied.  That  point  is  made  as  well  in  a  refusal  to  charge  as 
in  the  charge  itself.  And  that  point  does  not  affect  Pulliam,  but  only  Lewis. 
In  so  far  as  it  is  sought  to  be  made  in  the  request,  it  is  enough  to  say  that  it 
is  not  a  written  request  before  the  charge,  but  oral,  during  the  charge.  The 
point,  however,  is  sufficiently  made  in  exceptions  to  the  charge,  and  we  pro- 
ceed to  consider  it.  The  receipt  was  handed  by  Arthur  to  Pulliam, — delivered 
to  him  only.  Afterwards,  according  to  the  review  version  of  the  plaintiffs, 
Pulliam  got  sorry  for  Lewis,  who  was  a  surety  for  Arthur,  the  defaulting 
officer,  with  Pulliam,  and  took  him  in  as  a  sharer  of  this  receipt,  as  collateral, 
to  repay  the  two  should  they  suffer  as  sureties.  Thereupon  Pulliam  earned 
him  to  Arthur,  and  Arthur,  receiving  the  receipt — Cantrell's  receipt  as  at- 
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torney — ^back,  handed  it  to  both.  PuUiam,  however*  again  reoelved  it,  and 
continued  in  possession.  All  this  is  denied  by  Arthur,  but  it  is  the  veraioa 
of  the  plaintiffs,  strange  as  Pulliam's  generosity,  and  the  singular  manifesta- 
tion of  the  receipt  by  the  three  in  passing  and  repassing  the  paper,  may  ap- 
pear. They  insisted,  moreover,  tliat  Cantrell  knew  ail  about  this  redelivery* 
and  the  joint  title  to  the  receipt,  which  Cantrell  denied.  Under  these  facts» 
and  upon  this  issue,  the  coui-t  declined  to  ignore  possession  of  the  paper  by 
Pulliam  altogether,  and  did  not  charge  exactly  the  oral  request  that,  '*  in  other 
words,  if  it  was  his,"  (meaning  Lewis,  in  part,  doubtless,)  "and  Cantrell 
knew  it,  something  else  besides  possession  of  the  receipt  must  be  shown  that 
Pulliam  had  authority  to  direct  Lewis*  interest;"  but  did  repeatedly  charge  to 
the  effect  that  the  jury,  if  they  believed  that  Lewis  had  an  interest,  and  that 
Cantrell  knew  it,  must  look  to  all  the  facts  and  circumstances  of  the  case,  to 
see  whether  Pulliam  was  really  acting  for  both  in  a  common  interest,  a  sort 
of  partnership  interest,  and  if  he  honestly  and  bona  fide  paid  the  money  to  Ar- 
thur by  Pulliam's  direction,  then  be  would  be  protected  as  against  Lewis  as 
well  as  Pulliam,  Cantrell  taking  the  burden  of  proof  on  himself.  Indeed, 
in  some  parts  of  the  charge,  the  court  went  much  further,  and  even  in  one 
charge  excepted  to  the  court  instructed  the  jury  that  *'if  Pulliam  could  not 
recover,  yet  Lewis  might  recover  his  undivided  half  interest,  provided  he  gave 
an  intimation  to  Cantrell  that  he  claimed  that  independently,  or  Cantrell  Ixad 
notice  that  he  had  that  undivided  half  interest,  and  that  Pulliam  did  not  con- 
trol and  direct"  Surely,  this  extended  the  liability  of  Cantrell  to  the  very 
verge  of  reason  and  common  justice.  He  has  notes  to  collect  for  a  client,  and 
finds  the  receipt  in  possession  of  one  of  his  sureties.  He  is  instructed  by  himt 
to  pay  the  money  to  Arthur.  He  knows  that  Arthur  is  turning  over  property 
other  than  this  receipt,  to  protect  his  sureties.  He  knows  that  Pulliam  and 
Lewis  are  engaged  in  negotiations  for  these  indemnities,  and  he  honestly  and 
bona  flde  had  the  right  to  believe  that,  thus  engaged  in  this  joint  effort  to 
save  themselves,  Pulliam,  having  the  note,  is  acting  for  Lewis,  if  Lewis  haa 
an  interest,  as  well  as  himself,  in  directing  the  money  paid  to  Arthur;  and  if 
he  pays  it  as  directed,  with  full  faith  that  this  is  the  truth, — must  not  he  have 
some  intimation  to  the  contrary  from  Lewis,  to  be  put  in  contempt  of  court, 
and  made  to  pay  over  this  money  paid  out  under  tliis  direction  ?  Must  he 
not  be  informed  by  Lewis  or  Pulliam,  or  somebody,  that  Lewis  has  an  un- 
divided interest  in  the  receipt,  and  that  possession  of  it,  as  of  all  personal 
property,  if  a  receipt  be  as  high  as  personal  property  even,  does  not  give  title 
to  it  in  Pulliam?  In  the  light  of  these  facts,  and  all  charges  must  be  made  in 
that  light  in  all  cases,  we  do  not  see  that  Lewis,  in  thus  intrusting  the  only 
piece  or  fragment  of  title  he  had  to  this  receipt  to  the  hands  of  Pulliam,  did 
not  owe  it  to  legal  obligation  as  well  as  common  justice  to  intimate  some 
claim  to  some  part  of  it  to  tlie  man  who  without  it  was  sure  to  pay  it  to  Pul- 
liam, or  to  whomsoever  Pulliam  directed  it  to  be  paid. 

5.  And  this  leads  us  to  mention  that  the  charge  that,  where  two  innocent 
men  are  involved,  that  one  who  trusted  the  party  injuring  with  the  power  to 
hurt  must  suffer,  rather  than  the  other  who  was  entrapp^  by  the  use  of  that 
power,  is  applicable  here.  The  power  that  hurt  is  the  receipt.  It  was  in- 
trusted, in  plaintiff's  version,  to  Pulliam,  so  far  as  Lewis'  half  is  concerned. 
So,  if  Lewis  is  hurt,  his  confidence  in  Pulliam  did  it;  his  trust  in  him  caused 
it;  whereas  Cantrell  had  no  hand  in  confiding  or  trusting  the  receipt  to  Pul- 
liam, but,  if  he  has  this  money  to  pay  again  to  Lewis,  after  once  paying  it  to 
Arthur,  he  is  badly  hurt  by  the  receipt  being  put  in  Pulliam's  sole  possession, 
when  he  had  no  intimation  of  it.  Por  if  he  did  have  an  intimation,  the  court 
in  the  charge  made  him  liable. 

6.  Nor  do  we  see  error  in  the  charge  concerning  impeachment  of  witnesses, 
if  we  have  not  greatly  misundei*stood  it.  The  court  laid  down  the  three  modea 
of  impeachment  embodied  in  our  Code,  §  3871,  to- wit:  "(1)  By  disproving; 
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tbe  facts  testified  to  by  him.  (2)  By  proof  of  contradictory  statements  pre* 
Tiously  made  by  him  as  to  matters,  relevant  to  his  testimony  and  to  the  case* 
(3)  By  evidence  as  to  general  bad  character.''  In  this  case  an  attempt  was> 
made  to  impeach  Arthur  by  statements  previously  made,  and  the  reply  to  this 
testimony  to  his  good  character  was  introduced  by  authority  of  section  8875 
of  the  Code.  It  is  true  that  proof  was  made  also  contradictory  or  adverse  to 
his  testimony,  as  it  was  to  Cantreirs;  and  so  was  his  testimony  and  Cantrell's 
contradictory  to  and  adverse  to  PuUiam's  and  Lewis*;  and  so  Cantrell's  son 
sustained  his  father  and  Arthur,  and  other  witnesses  in  some  particulars  sus- 
tained Lewis  and  Pulliam;  and  this  Is  the  case  on  all  contested  issues.  But 
we  do  not  understand  that  all  these  witnesses  were  impeached,  or  that  an  ef- 
fort was  made  to  impeach  them.  So,  reviewing  tbe  charge  in  the  light  of  the 
facts,  we  do  not  think  that  the  court  misled  the  jury  by  telling  them  what 
were  the  modes  of  impeachment,  and  that  the  general  good  character  of  a 
witness,  if  proven,  might  be  considered  to  sustain  a  witness  by  evidence  as 
to  the  facts  themselves,  or  they  may  sustain  it  by  proof  of  general  good  char- 
acter. He  was  then,  upon  the  point  of  evidence  introduced,  pointing  in  the 
direction  to  impeach  him,  as  his  own  language  is;  he  had  before  explained  the 
law  in  respect  to  contradictory  facts,  where  two  witnesses  differ,  and  had 
ealled  attention  to  the  support  the  facts  a  witness  swore  to  would  receive 
from  other  witnesses  to  the  same  or  similar  facts,  in  whole  or  in  part;  and 
then  passed  on  to  the  evidence  pointing  to  impeachment,  that  is,  by  proof 
€f  previous  statements  outside  the  court-room.  One  or  two  sentences  are 
somewhat  confused,  but,  even  if  the  Jury  did  misunderstand  the  charge,  it 
could  not  have  done  much  harm;  for,  after  all,  as  the  court  said  to  the  jury, 
it  is  for  them  to  look  at  all  the  testimony  of  all  sorts,  and  believe  that  most 
worthy  of  belief,  in  their  judgment,  from  all  the  facts  and  circumstances,  so  as 
to  reach  the  truth.  Why  should  not  the  opinion  that  the  vicinage  has  of  the 
general  character  of  a  witness,  when  legitimately  admitted  to  the  jury  to  sus- 
tain the  character  of  a  man  attacked  by  previous  statements  made  to  other 
men,  as  they  remember  and  swear,  also  strengthen  him  when  others  swear  on 
the  stand  differently  from  him?  While  his  character  could  not  be  put  in  is- 
sue for  the  latter  purpose,  yet  when  put  in  and  triumphantly  sustained,  what 
law  wiU  prevent  the  jury  from  considering  such  supporting  evidence  as 
strengthening  his  general  testimony?  At  all  events,  we  see  in  the  confused 
charge,  assailed  as  such  by  counsel, — ^very  acute  and  able  counsel  in  this  case 
in  detecting  any  appearance  of  error, — ^no  such  error  as  should  send  the  caso 
back. 

7.  In  respect  to  errors  assigned  on  the  charge  touching  the  fees  of  Cantrell, 
it  is  unnecessary  to  consider  them,  because  the  verdict  b  that  plaintiffs  re- 
cover nothing;  and  if  they  get  nothing,  it  does  not  hurt  them  how  mucli  fees- 
Cantrell  got  out  of  a  fund  in  which  they  had  no  interest,  according  to  the  ver- 
dict, if  he  got  any. 

Taking  the  case  altogether,  we  think  the  verdict  supported  by  plenty  of  ev- 
idenoe,  and  the  jury  and  judge  being  all  satisfied,  and  finding  no  error  of  law 
grave  and  hurtful  enough  to  do  harm,  to  say  the  least,  we  will  not  disturb  the- 
Terdict.    Judgment  affiimed* 


Stswabt  v.  Jaqttes. 

(Si^etM  Oowrt  of  Qeorgin,    January  26,  1887.) 

!•  Chattel  Mortoaov— Debobiftion  of  Pbopbrty— Noticb  to  Pubchasbb. 

A  chattel  mortgage,  describing  the  property  included  as  "two  mare  mules  and 
one  hone  male,"  does  not  clearly  specify  the  property,  within  tbe  meaning  of 
Code  Ga.  2 1956,  so  as  to  put  a  purohaaer  from  the  mortgagor,  of  one  black  horse 
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mule  and  a  dark  mare  mule,  upon  notice  that  the  animals  purchased  are  the  ones 
included  in  the  mortga^^e,  it  being  shown  that  the  mortgagor  had  several  farms  on 
which  he  had  mules.^ 
2.  Same— Pbopebtt  Covebed— Pabol  Evidekce. 

As  between  a  honafide  purchaser  without  actual  notice,  and  a  mortgagee  of  prop- 
erty, parol  evidence  is  not  admissible  to  show  that  the  property  sold  was  covered 
by  the  mortgage. 

Appeal  from  Macon  city  court;  Habbis,  Judge. 

Hill  &  Harris,  for  plaintiff  in  error.    Alex  Proudflt,  contra. 

Blandfobd,  J.  The  question  here  is  whether  a  mortgage  which  describes 
•or  specifies  the  property  mortgaged  as  ''one  bay  mare,  two  mare  mules,  one 
horse  mule,"  is  sufficiently  specified  to  put  a  bona  fide  purchaser  from  the 
mortgagor  of  one  black  horse  mule,  nine  years  old,  and  one  dark  mare  mule, 
four  years  old,  on  notice  by  its  record  that  the  mules  mortgaged  are  the  same 
.as  those  purchased.  '^  No  particular  form  is  necessary  to  constitute  a  mortgage. 
It  must  clearly  indicate  the  creation  of  a  lien,  specify  the  debt  to  secure  which 
it  is  given,  and  the  property  upon  which  it  is  to  take  effect."  Code,  §  1955. 
The  property  upon  which  the  lien  is  to  take  effect  must  be  specified.  To 
specify  means  to  point  out,  to  particularize,  to  designate,  by  words,  one  thing 
from  another.  Can  it  be  said  that  to  specify  the  property  as  two  mare  mules 
and  one  horse  mule,  is  a  sufficient  pointing  out  or  desiguation  of  one  thing 
from  another,  so  as  to  distinguish  the  mules  mortgaged  from  the  mules  pur- 
chased, especially  as  it  appears  from  the  record  that  the  mortgagor  had  sey- 
eral  places  upon  which  he  had  mules?  We  do  not  think,  as  to  a  honafide 
purchaser,  that  the  specification  of  the  property  in  the  mortgage  was  suffi- 
•€ient  to  put  the  purchaser  on  notice,  by  its  record,  that  the  property  mortgagee 
was  the  same  as  that  purchased.  As  between  the  mortgagor  and  mortgagee, 
parol  evidence  might  be  admitted  to  show  the  propeily  to  be  the  same  as  that 
mortgaged,  but  it  is  not  admissible  as  against  a  bona  fide  purchaser;  he 
stands  upon  the  notice  which  the  record  of  the  mortgage  charges  him  with; 
4ihe  parol  evidence  is  no  notice  to  him.    Judgment  reversed. 

Jaokson»  G.  J.,  did  not  preside  in  this  case,  on  account  of  providential 
x»iuse« 


FosTEB  and  others  v.  Blood  Balm  Co. 

{Supreme  Court  of  Georgia.    March  6,  1887.) 

1.  Tbadk-Mabk— Labbi/— What  will  be  Pbotbcted. 

A  device,  bearing  the  names  of  the  proprietors  of  a  patent  medicine,  the  name  of 
the  medicine,  the  proprietors*  place  of  business,  the  names  of  various  diseases,  etc., 
and  consisting  chiefly  of  a  letter  of  the  alphabet,  nine  times  repeated,  arranged  in 
4hree  vertical  colamna,  separated  by  lines  or  bars,  so  as  to  form  three  groups  o^  three 
B's  each,  this  letter  being  the  initial  of  the  three  words  forming  the  name  of  the 
medicine,  generic  words  belonging  to  the  science,  the  wfiole  so  printed  on  the 
wrapper  that,  when  it  is  placed  around  the  package  of  the  goods,  each  of  the  three 
sides  will  present  to  view  one  of  these  combinations  of  B\  is  a  label  which  the 
court  will  protect  against  infringement  by  other  parties. 
^  Samb—Pbeliminabt  Injxtnction — Ibbbpabablb  Damagb. 

A  preliminary  injunction  should  not  be  granted  restraining  the  use  of  a  label 
or  wrapper  claimea  to  be  an  imitation  of  complainants 'label,  where  it  does  not 
clearly  appear  that  the  defendants'  is  such  an  imitation  as  will  and  does  deceive 
the  public,  or  that  the  complainants  will  suffer  irreparable  damages  by  a  denial  of 
the  injunction. 

Error  to  superior  court,  Fulton  county;  M.  J.  Glakke,  Judge. 
Reed,  Rheinliart  <fe  0*lfeil  and  Hopkins  c6  Glenn,  for  plaintiffs  in  error. 
Hillyer  df  Bro,^  contra. 

^Respecting  the  sufficiency  of  the  description  of  property  covered  by  a  chattel  mort- 
j^age,  see  Spivey  v.  Grant,  (N.  C.)  2  S.  £.  Rep.  45. 
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Bleoklet,  C.  J.  .In  the  element  of  legistered  trade*mark»  the  case  made 
by  the  complainants  is  a  total  failure.  They  had,  and  still  have,  a  registered 
mark,  bat  that  has  never,  in  any  way,  been  encroached  upon  by  the  defend* 
ants.  The  registration  has  proved  unfortunate,  rather  than  happy,  for  it  has 
even  become  a  surprise  to  the  complainants  themselves,  besides  tending,  per- 
haps, to  mislead  the  defendants.  The  complainants  now  suggest  that  their 
true  and  correct  trade-mark  was  not  registered,  but  that  by  mistake  something 
else  was  substituted.  This  is  enough  toembirrass  them,  considering  that  the 
registration  was  founded  on  oath,  and  was  attended  with  a  printed  fac-simile, 
and  a  thoroughly  minute  description  in  words  of  the  mark  submitted  for  reg- 
istration. A  mistake,  even  in  so  solemn  and  deliberate  a  proceeding,  might 
occur;  but,  whether  it  did  or  not,  the  record  stands  as  originally  made,  and  it 
is  certain  that,  unless  the  complainants  can  have  more  than  one  trade*mark 
for  the  same  class  of  goods,  or  unless  a  trade-mark  may  consist  in  part  of  mat- 
ter  registered  and  in  part  of  matter  not  registered,  their  trade-mark  has  not 
been  tampered  with.  The  registered  mark  has  been  continuously  used  by 
tbem  since  the  registration,  as  well  as  before.  They  affix  it  to  each  and  every 
package  of  their  goods,  but  they  use  it  always  in  connection  with  the  other 
three  sides  of  their  label,  the  registered  matter  constituting  the  fourth  side. 
As  to  whether  one  person  or  firm  can  appropriate  two  or  more  trade-marks 
for  the  same  goods,  in  the  same  commerce,  one  registered  and  the  other  not, 
we  are  not  prepared  to  say.  The  books,  so  far  as  we  are  acquainted  with 
them,  furnish  no  instance  of  such  double  marks;  and,  if  there  can  be  two,  we 
see  no  reason  why  there  cannot  be  20.  Neither  will  we  now  say  whether  a 
mark,  registered  as  a  whole,  can  be  treated  as  but  part  of  a  trade-mark,  when 
used  in  combination  with  another  material  part  not  registered.  It  is  proba- 
ble that  the  act  of  congress,  properly  construed,  confers  no  authority  for  regis* 
tering  less  than  the  whole  of  any  mark,  on  which  the  applicant  for  registra- 
tion intends  to  rely  in  subsequently  using  the  registered  matter  affixed  to  his 
merchandise.  There  is  good  reason  for  not  opening  the  public  registry  to 
mere  scraps  and  fragments  of  a  trade  symbol.  If  the  flag  is  to  consist  of  stars 
and  stripes,  the  device  is  neither  the  one  nor  the  other,  but  both  together,  and 
both  should  appear  in  the  herald's  book.  We,  however,  mention  these  points 
only  to  pass  them,  not  to  decide  them.  The  case  before  us  does  not  rest 
solely,  nor  even  chiefly,  on  the  strict  trade-mark  element,  but  on  the  analo- 
gous element  of  label  or  wrapper. 

Conceding  that  the  complainants'  trade-mark  is  confined  to  the  fourth  side 
of  their  wrapper,  a  side  which  the  defendants  have  in  no  way  touched,  the 
question  is»  are  the  other  three  sides,  each  of  them  more  loud  to  the  public 
eye  than  is  the  fourth,  such  a  label,  or  such  parts  of  a  label,  as  a  court  of 
equity  can  and  will  protect  against  unfair  infringement?  The  prior  use  of 
this  label  by  the  complainants  is  clearly  established,  and  the  maimer  of  its  use 
has  been  such  as  to  give  them  as  strong  a  right  as  is  capable  of  arising  in  re- 
spect to  any  label  of  its  class.  How  to  classify  it  is  the  sole  difficulty  on  this 
branch  of  the  case.  It  bears  the  names  of  the  proprietors,  the  name  of  their 
medicine,  and  of  their  place  of  business,  the  names  of  various  diseases,  etc., 
and  is  characterized  by  a  device  consisting  chiefly  of  a  letter  ^  the  alphabet, 
nine  times  repeated,  the  repetitions  being  arranged  in  three  vertical  colu'hins, 
separated  by  lines  or  bars,  so  as  to  form  three  groups  of  three  B's  (B.  B.  £. ;) 
and  when  applied  to  the  goods,  each  of  three  sides  of  the  package  presents  to 
the  ^e  one  of  these  triple  combinations  of  B's,  In  conspicuous  type.  There 
are  other  features,  but  these  are  the  most  important  in  the  present  contro- 
versy. The  name  of  complainants'  medicine  is  Burdock  Blood  Bitters,  and 
this  gives  rise  to  the  suggestion  that  the  three  B's  on  the  label  are  used  de- 
scriptively of  the  medicine,  being  the  initials  of  the  three  words  constituting 
this  name.  Moreover,  as  all  the  words  are  generic  terms  belonging  to  the 
language,  the  usual  distinction  between  the  appropriation  of  these  in  their 


Digiti 


zed  by  Google 


fiOUTHEA&TERN  BBPOBTBB*  [Qb,. 

literal  sense,  and  words  arbitrary  or  specific,  is  also  suggested.  A  farther 
suggestion  is  that  B  is  merely  a  letter  of  the  common  alphabet,  and,  being 
such,  it  is  the  property  of  the  world,  and  incapable  of  appropriation  to  the  ex- 
clusive use  of  anybody.  These  considerations  would,  perhaps,  all  be  perti- 
nent were  it  not  for  the  distinction  between  a  trade-mark  in  its  technical 
character,  and  a  qttasi  trade-mark,  such  as  a  label  or  wrapper.  It  is  not 
quite  certain  that,  even  as  a  technical  trade-mark,  nine  B's,  distributed  into 
groups  of  three  each,  arranged  in  a  given  order,  and  placed  in  colored  frames 
or  settings,  would  not  be  sufficiently  fanciful  and  arbitraiy  to  be  legitimate. 
There  is  no  possible  device  or  design,  which  does  not  consist  in  its  elements 
•of  something  which  is  common  to  the  whole  world,  when  it  comes  to  be  rep- 
resented to  the  eye.  (Combination  and  arrangement  of  some  such  elements 
underlie  all  individuality  and  all  difference.  If  nine  letters  collocated  so  as 
to  form  a  new  word,  will  become  a  symbol,  it  may  be  difficult  to  say  why  the 
same  letters,  or  one  of  them  nine  times  repeated,  may  not  be  so  arranged  and 
combined  as  to  form,  with  certain  accessory  lines  inclosing  them,  a  symbolic 
tableau.  Such  a  device,  it  might  be,  would  serve  not  only  as  a  commercial 
emblem,  but  as  the  distinctive  standard  of  a  nation.  Indeed,  it  may  bedoabt- 
f  ul  if  the  flag  of  our  own  country  would  be  more  easy  of  recognition  among 
^ther  national  ensigns,  than  would  be  this  label  among  most  other  labels  of 
proprietary  medicines. 

But  whether  the  design  would  suffice  or  not  for  a  technical  trade-mark, 
there  can  be  no  reasonable  doubt  that  it  is  sufficient  for  a  label;  for,  taken  in 
connection  with  the  proprietors*  names,  the  name  of  their  place  of  business, 
and  the  name  of  their  medicine,  all  of  which  appear  upon  it,  it  is  an  appro- 
priate indication  of  the  origin  and  ownership  of  their  goods;  and  if  others,  for 
goods  of  the  same  class,  have  imitated  the  main  features  of  it  so  closely  as 
that  the  imitation  is  likely  to  mislead  the  average  public,  and  betray  pur- 
chasers into  ordering  goods  covered  by  the  simulated  label,  thinking  them  to 
be  those  put  on  the  market  by  the  complainants,  this  would  amount  to  unfair 
competition  in  trade,  and  upon  being  ascertained  with  due  certainty,  the  use 
of  the  imitation  ought  to  be  enjoined. 

We  are,  however,  satisfied  that,  in  this  case,  the  injunction,  if  to  be  granted 
s,t  all,  ought  to  await  the  result  of  a  trial  upon  the  merits.  It  is  a  grave 
matter  to  petrify,  in  an  instant,  a  living  business  by  a  mere  interlocutory 
order.  If  the  use  of  a  particular  label  is  important  to  the  complainants, 
so  it  is  to  the  defendants.  And,  at  last,  the  facts  have  to  be  found  by  a  jury ; 
the  chancellor,  under  our  system,  has  no  power  to  settle  them  in  vacation  or 
even  in  term.  Any  injunction  which  he,  unaided  by  a  jury,  could  grant, 
would  be  only  a  temporary  expedient.  It  would  prevent  neither  the  delay  nor 
the  expense  of  a  jury  trial.  At  that  trial  it  will  be  for  the  jury  to  say,  by 
their  verdict,  not  only  whether  the  label  used  by  the  defendants  resembles  the 
coAiplainants',  but  whether  the  imitation  is  such  as  to  deceive,  and  whether 
its  use,  if  continued,  will  probably  have  that  result  Divers  other  questions 
of  fact,  if  the  pleadings  retain  their  present  shape,  will  come  before  the  jury 
for  full  and  final  ascertainment.  It  is  not  shown  that  the  defendants  are 
insolvent,  or  that  for  any  cause  the  denial  of  a  preliminary  injunction  will 
produce  irreparable  damage.  There  would  be  much  more  danger  to  the  de- 
fendants from  a  mistaken  grant  of  an  injunctioniat  this  stage  of  the  proceed- 
ings, than  there  is  to  the  complainants  from  the  refusal  to  grant  it.  We 
think  the  judge  below  acted  wisely  and  prudently  in  forbei^ng  to  inter- 
fere. He  not  only  exercised  a  sound  discretion,  but,  so  far  as  we  can  discern, 
made  a  perfectly  accurate  decision — the  very  one  he  ought  to  have  made. 

As  we  affirm  the  judgment,  we  forl>ear  to  express,  or  even  to  intimate,  an 
opinion  as  to  whether  the  defendants'  label  is  or  is  not  piratical.  At  bottom, 
that  question  is  one  of  fact  rather  than  of  law,  and  we  leave  it  to  the  appro- 
priate tribunal.    Instead  of  quoting  authorities  in  detail  for  the  points  we 
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have  glanced  at,  as  well  as  those  decided  in  the  course  of  this  opinion,  we  re- 
fer generally  to  Browne,  Trade-Marks,  (2d  Ed.)  and  the  numerous  citations 
which  that  work  contains,  both  in  the  text  and  the  notes.    See,  also,  25 
Myers,  Fed.  Dec.  tit.  "Trade-Marks." 
Judgment  affirmed. 


Centbal  B.  B.  a  Banking  Ck>.  d.  Gamble. 

{Sujyreme  Qmri  of  Georgia,    February  26,  1887.) 

1.  Leassd  Railroad— Aotion  fob  Pvbsonal  Injtbibb— Admission  of  Lkasing. 

It  is  not  an  admission  of  the  fact  of  the  relationship  of  lessor  and  lessee  between 
two  railroad  companies  that,  in  an  action  against  the  former  for  an  injury  occur- 
ring on  the  road  of  the  latter,  the  defendant  company  agreed  with  plain  tiff's  coun- 
sel to  allow  him  to  use  the  record  copy  of  the  lease  between  the  two  railroads,  and 
thus  dispense  with  the  production  or  the  original  on  the  trial. 

%  8aMB— <}ONTBOL  OF  ROAD. 

In  an  action  for  damages  for  personal  injuries,  caused  by  the  nesligence  of  a  rail- 
road company,  where  the  declaration  contains  two  counts, — one  that  the  defendant 
company  was  operating  the  road  on  which  the  injury  occurred  under  a  lease ;  the 
other  tluit  it  waa  using,  controlling,  and  running  the  road,  without  specifying  the 
form  of  contract  or  agreement, — ^it  is  sufficient  to  sustain  a  verdict,  if^the  evidence 
shows  that  the  defendant  was  using  and  controlling  the  road. 
4tb  Yjnnm— Ikjubibs  Caubbd  bt  Railboad  Company— Place  of  Injubt. 

Where  the  declaration,  in  an  action  for  personal  injuries  against  a  railroad  com- 
pany, alleges  that  the  Injury  occurred  in  Talbot  county,  where  the  action  is 
brought,  and  there  is  no  plea  to  the  jurisdiction,  it  is  sufficient  that  the  evidence 
shows  the  infunr  to  have  occurred  somewhere  on  the  line  between  Bostick  and 
Geneva;  both  places  being  post-offices,  the  court  will  take  judicial  notice  that  they 
are  in  the  county. 

4.  iNTKBBOOATOBIBS-^OBJBCmONS.  WHSN  TAXBN. 

Under  Code  Oa.  {  3892,  objections  to  interrogatories  will  be  overruled,  when  they 
are  made  without  giving  a  written  notice  to  the  opposite  party,  or  bringing  them  to 
the  attention  of  the  court  prior  to  the  commencement  of  the  trial,  and  are  offered 
for  the  first  time  pending  the  hearing. 
^.  Appeal— What  Considbbbd  on  Review. 

The  supreme  court  of  Georgia  will  not  consider  an  exception  taken  to  the  rejec- 
tion of  a  tales  juror,  where  there  is  nothing  in  the  record  bearing  on  the  juror's 
Qualifications,  or  to  show  wherein  the  court  erred. 
<.  Samb— DxscBXTioN  OF  Tbial  Coubt. 

Where  the  evidence  is  conflicting,  it  is  no  abuse  of  the  trial  court's  discretion  to 
refuse  to  grant  a  new  trial. 

Appeal  from  superior  court*  Talbot  county;  Willis,  Judge. 
W.  8.  Wallace^  W,  A,  Little^  and  John  Peahody,  for  plaintiff  in  error. 
Smith  dt  Russellt  and  Persons  &  MorrtlU  contra. 

Hall,  J.  1.  The  position  taken  by  the  plaintiffs  counsel,  by  which  he  in- 
sists that  his  agreement  with  the  opposite  party  to  allow  him  to  use  the  record 
copy  of  the  lease  of  the  South  western  to  the  Central  Railroad,  and  dispensing 
with  the  production  of  the  original  on  trial,  was  an  admission  of  the  fact  that 
the  Centra]  was  operating  and  managing  the  other  road  under  a  contract  of 
lease,  is  not  tenable.  It  was  not  intended  by  the  parties  that  the  agreement 
itself  should  go  in  evidence  to  the  jury,  and  for  that  reason  we  conclude  it 
was  not  relied  on  to  prove  that  the  relation  of  lessor  and  lessee  existed  be- 
tween the  two  railroads  when  the  casualty  for  which  the  suit  was  brought  oc- 
curred. As  before  remarked,  it  had  no  other  effect  than  to  dispense  with  the 
production  of  the  original  lease  on  the  trial.  Patterson  v.  Collier,  75  Ga. 
419.  But,  for  the  purpose  of  maintaining  his  action,  it  was  wholly  unneces- 
sary that  the  plaintiff  should  assume  this  position.  The  declaration  contained 
two  counts, — one  setting  forth  that  the  Central  was  running  the  Southwestern 
road  under  a  lease,  and  the  other  that  it  was  using,  controlling,  and  running 
it,  without  specifying  the  form  of  contract  or  the  agreemeut  under  which  it 
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iras  80  running  and  controlling  it.    There  was  evidence  of  the  fact  that 
ras  using  and  controlling  the  Southwestern  Railroad,  and  this  sustained  tl 
itter  count,  and  was  sufficient  without  further  proof  to  maintain  the  actio 

2.  The  declaration  alleges  that  the  injury  complained  of  was  done  in  tl 
ounty  of  Talhot;  and  while  the  proof  upon  this  question  is  not  direct,  yet 
stablishes  that  it  occurred  between  two  points,  Bostick  and  Geneva,  both  1 
ated  on  the  line  of  the  railroad  in  that  county.  At  each  of  these  points  the 
re  post-offices,  and  we  have  held  that  the  court  will  take  judicial  notice  < 
he  fact  that  they  are  located  in  the  county.  Railroad  v.  De  Bray,  71  G 
06.  But  there  is  no  contention  as  to  the  fact  that  the  venue  is  properly  la 
1  the  county  where  the  injury  was  dona  Independent  of  this,  however, 
he  suit  had  been  improperly  located,  it  would  have  been  the  duty  of  the  d 
endant  to  have  pleaded  to  the  jurisdiction,  and  having  suffered  the  trial  to  pr 
eed  without  that  plea,  the  jurisdiction  was  waived.  Unless  the  jurisdictic 
ad  been  properly  denied  by  plea,  the  venue  as  laid  in  the  declaration  ne< 
ot  have  been  proved. 

3.  On  the  tiial  of  this  case,  the  defendant  read  in  evidence  certain  inte 
ogatories  of  C.  M.  Pope,  sued  out  at  its  instance;  this  witness  had  been  pr 
iously  examined  by  plaintiff,  and  his  answers  to  the  plaintiff's  interrogat 
ies,  read  on  the  former  trial,  were  now  offered  to  contradict  and  impeach  tl 
3stimony  taken  under  the  commission  sued  out  by  the  defendant.  To  th 
he  defendant  objected,  and  showed  for  cause  of  objection  that  the  plaint! 
ras  present  when  the  answers  of  the  witness  to  his  own  interrogatories  we: 
iken,  and  made  suggestions  as  to  what  he  should  state  in  reply  to  the  que 
ions  as  propounded  by  the  commissioners.  The  objections  were  overrulei 
ecause  no  written  notice  of  the  same  was  given  to  the  opposite  party,  < 
rought  to  the  attention  of  the  court,  prior  to  the  commencement  of  the  tria 
nd  were  offered  for  the  first  time  pending  the  hearing.  It  further  appean 
hat  the  defendant  had  been  apprised  of  this  objection  to  the  interrogatori< 
efore  the  trial  commenced.  At  this  point  a  motion  was  made,  on  the  grout 
bated,  to  suppress  the  testimony.  The  court  held  that  it  came  too  late;  ac 
re  are  of  opinion  that  there  was  no  error  in  so  holding.  Code,  §  8892,  ai 
itations. 

4.  Error  is  alleged  in  the  ruling  that  a  tales  juror,  B.  H.  Turner,  was  ii 
[)mpetent  to  serve  on  the  trial  of  this  case.  There  is  no  evidence  in  the  re( 
rd  bearing  upon  the  qualifications  of  the  juror;  his  name  does  not  appea 
ither  on  tlie  regular  panel,  or  on  the  list  of  the  tales  jurors.  Besides  thii 
lie  exception  does  not  state  wherein  the  court  erred,  in  rejecting  the  juror,  ( 
rhy  he  was  disqualified,  and  the  objection  is  altogether  too  vague  and  unce: 
iin  to  authorize  this  court  to  consider  it. 

5.  There  have  been  two  trials  of  this  case,  in  both  of  which  verdicts  wei 
)und  for  the  plaintiff.  The  evidence  as  to  the  nature  and  extent  of  the  ii 
iries  received  by  the  plaintiff,  and  the  cause  of  those  injuries,  is  directly  coi 
icting.  That  of  the  defendant  makes  it  appear  that  they  were  trivial,  f roi 
whatever  cause  they  arose,  while,  on  the  other  hand,  the  plaintiff^s  evidenc 
30WS  that  they  were  of  a  very  serious  and  permanent  character,  and  attril 
tee  their  origin  to  the  derailing  of  the  car  in  which  he  was  a  passenger. 

While,  therefore,  the  verdict  was  not  absolutely  demanded,  yet  it  is  suf 
lined  by  the  evidence;  and  the  judge  does  not  appear  to  have  abused  his  dL 
retion  in  refusing  to  grant  a  new  trial,  but  to  have  exercised  it  prudent! 
id  cautiously.    Judgment  affirmed. 
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BOT7LWABE,  Receiver,  etc.,  and  another  o.  Lewis  and  others. 
{Suprmne  Court  of  Jppeah  vf  Vurffinia,    September  16, 1887.) 

1.  PEnroiPAL  Aim  Subett — Pbiucipal  Debtob  Signing  as  Surbtt— Liability  or  Go* 

SuBvrr. 

H.  borrowed  money  from  P.  witboat  security,  and  upon  the  latter's  becoming 
uneasy,  and  asking  for  security,  H.  answered  that  he  never  gave  security,  and, 
rather  than  make  a  precedent,  he  would  pay  P.  his  money.  Ii.,  however,  greatly 
needed  the  money  in  his  business,  and  adopted  the  device  of  putting  forward  hfs 
partner,  £.,  as  the  apparent  borrower ;  he  himself,  and  one  L.,  his  fHend,  signing 
as  securities  upon  the  bond  executed  bv  E.  The  money  was  then  paid  back  by  H. 
to  P.,  by  P.  to  E.,  and  by  the  latter  to  H.,  who  used  it  in  the  business  of  the  nrm. 
Judgment  was  obtained  on  the  bond  by  the  administrator  of  P.,  which  judgment 
was  paid  by  H.  Hefd,  that  H.  was  a  principal  debtor,  and  could  not  call  upon  L. 
for  contribution  as  surety  on  the  bond. 

2.  Sams— Pabol  Eyidkncb. 

Parol  evidence  may  be  introduced  to  show  that  one  signing  as  surety  on  a  bond 
is  in  reality  the  principal  debtor. 

3.  Same— Bankbuptoy  of  Pbincipal— -Contbibution  between  Subbtibs. 

£.,  the  obligor  upon  a  bond  upon  which  there  was  a  judgment,  became  bank- 
rupt. His  lands,  valued  at  more  than  the  amount  of  the  bond,  were  sold  by  his 
assignee  in  bankruptcy  to  one  of  the  sureties  upon  the  bond,  who  had  paid  the 
judgment,  and  taken  an  assignment  of  it  from  the  obligee.  There  had  been  nojpro* 
ceedings  in  the  bankruptcy  court  for  the  sale  of  these  lands  free  from  liens.  Seldt 
that  the  lands  were  subject  to  the  lien  of  the  judgment;  and  the  assignee  of  the 
judgment  having  possessed  himself  of  the  property  which  was  the  primary  secu- 
rity for  the  payment  of  the  debt,  the  debt  was  eztinicuished,  and  no  action  for  con- 
tribution could  be  maintained  against  the  other  surety  upon  the  bond. 

James  Patterson  and  Robert  Whitehead^  for  appellants.  Thomas  8.  Mar- 
tin and  /.  Thompson  Broivn,  for  appellees. 

Yatjvtleroy,  J.  This  is  an  appeal  from  three  decrees  of  the  circuit  court 
of  Nelson  county,  entered  in  the  chancery  cause  in  said  court  depending,  of 
Jeffisrsons  v.  Letois  et  al., — the  first  entered  in  vacation,  on  the  twenty-sixth 
of  February,  1885,  and  a  decree  entered  the  eighteenth  day  of  April,  1885, 
amending  the  said  vacation  decree;  and  a  decree  entered  sixteenth  June, 
1886.  The  original  bill  in  tlie  cause  was  filed  January  —,  1878,  by  L.  B.  Jef- 
ferson and  E.  6.  Jefferson,  against  Z.  K.  Lewis,  D.  J.  Hartsook,  and  others, 
claiming  that  certain  deed  of  trust  debts  held  by  said  Hartsook  against  said 
Lewis  bad  been  discharged;  attacking  the  transactions  between  said  Hartsook 
and  Lewis  in  reference  to  personal  property  on  the  Rockflsh  estate  of  Lewis, 
which  was  sold  under  execution,  and  purchased  by  said  Hartsook,  and  loaned 
by  him  to  said  Lewis,  as  evidenced  by  a  deed  of  loan;  and  also  attacking  a 
deed  of  settlement  made  by  said  Lewis  to  Camm  Patterson,  trustee,  for  the 
benefit  of  said  Lewis*  wife  and  children, — which  said  real  and  personal  es* 
tate  the  said  Jeffersons  sought  to  subject  to  the  payment  of  a  judgment 
which  they  held  against  said  Lewis.  On  the  thirteenth  of  July.  1878,  the  Jef- 
fersons— ^the  plaintiffs — compromised  their  claims  with  the  Lewises  and  Camm 
Patterson,  trustee;  and  assigned  their  claim  to  the  said  trustee.  They  are 
no  longer  interested,  and  are  unconcerned  in  the  cause;  the  controversies 
being  now  between  Z.  B.  Lewis  and  Camm  Patterson,  trustee  for  Mrs.  Lewis 
and  her  children,  on  the  one  side,  and  Hartsook*s  administrator  and  A.  L. 
Boulware,  receiver  of  the  Piedmont  &  Arlington  Life  Insurance  Company, 
which  was  the  assignee  of  certain  deed  of  trust  secured  debts,  held  by  Hart- 
sook against  Z.  B.  Lewis.  When  this  case  was  called  for  a  hearing  in  this 
court,  the  following  paper  was  handed  to  the  court  by  the  counsel  at  the  bar: 

"Memorandxtm. 
**Bou2ware,  Receiver,  etc.,  vs.  Z,  R,  Lewis,  etc. 
"Counsel  for  Boulware,  receiver,  this  ninth  day  of  December,  1886,  of- 
f^r  to  settle  the  above  case  on  the  following  basis,  viz.:  The  decree  of  the 
v.8s.E.no.7— 19 
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court  below  to  be  reversedt  so  far  as  it  fixes  the  balance  due  on  the  debts 
claimed  by  Boulware,  receiver,  etc.,  and  the  amount  due  by  Z.  R.  Lewis  on 
the  debts  secured  in  the  trust  deed  referred  to  in  the  record,  to  be  fixed  at 
$6,500,  as  of  this  date,  and  the  costs  in  the  court  of  appeals  to  be  equally  di- 
vided between  Lewis  and  Boulware,  receiver,  etc.  The  Powell  judgment, 
claimed  by  D.  J.  Hartsook^s  administrator,  not  embraced  in  this;  Mr.  Robert 
Whitehead  being  counsel  for  B.  C.  Hartsoofc,  administrator,  and  he  not  being 
a  party  to  the  proposed  settlement.  As  counsel  for  Z.  B.  Lewis  and  Camm 
Patterson,  trustee,  we  are  of  opinion  that  said  offer  of  compromise  should  be 
accepted,  and  we  submit  it  to  Camm  Patterson,  trustee,  with  our  approval 
and  distinct  recommendation  that  it  be  accepted.  * 

^* December  9, 1886.  J.  Thompson  Brown, 

"Thojuas  S.  Martin. 

"The  above  is  accepted  by  me,  and  counsel  are  directed  to  carry  it  out. 

"Camm  Patteelson, 
"Trustee  for  Z.  B.  Lewis  and  Mary  E.  Lewis  and  her  children. 

"The  within  is  the  compromise. 

"Boulware,  Receiver,  by  J.  D.  HorsleYi  his  Attorney." 

The  effect  of  the  filing  of  the  foregoing  paper  is  to  settle  every  question  and 
controversy  in  the  cause,  except  as  to  the  rights  and  liabilities  of  the  parties 
in  reference  to  the  judgment  of  John  E.  Poioell,  Executor  of  Leonard  Powell, 
Deceased,  v.  R.  W,  Elsom,  D.  /.  Hartsook,  and  Z,  JR.  Lewis,  on  which  D. 
J.  Hartsook's  administrator  claims  a  contribution.  The  said  judgment  of 
Powell^s  executor  against  R.  W.  Elsom,  D.  J.  Hartsook,  and  Z.  R.  Lewis, 
for  $2,440.68,  with  interest  thereon,  at  the  rate  of  6  per  centum  per  annum, 
from  nineteenth  day  of  April,  1856,  and  $7.98  costs,  was  obtained  at  the 
July  term,  1867,  of  the  county  court  of  Nelson  county,  and  was  docketed  on 
August  3, 1867,  in  Nelson  county,  and  in  Albemarle  county  on  the  twelfth 
day  of  March,  1871. 

D.  J.  Hartsook  paid  off  the  said  judgment,  and  took  an  assignment  from 
Powell's  executor  January  1,  1872;  and  in  bis  answer,  filed  on  the  twenty- 
seventh  March,  1878,  to  the  original  bill,  he  claims  that  in  this  judgment  B. 
W.  Elsom  was  principal  debtor,  and  he  and  Z.  B.  Lewis  were  co-sureties  for 
Elsom;  and  that,  having  paid  the  whole  of  the  debt,  by  the  rule  of  subroga- 
tion, and  by  virtue  of  the  assignment  from  Powell's  executor,  the  said  Z.  B. 
Lewis  is  indebted  to  him  in  the  sum  of  $896.02,  with  interest  from  June  6, 
1871,  being  his  contributive  shai-e  (after  adjusting  some  credits)  of  the  money 
paid  by  said  Hartsook  upon  the  said  .Powell  judgment.  Z.  B.  Lewis  and 
Camm  Patterson,  trustee,  in  their  exceptions  to  the  report  of  the  master 
commissioner,  deny  the  validity  of  this  claim  to  contribution,  and  assert  that 
D.  J.  Hartsook  was  a  principal  debtor  and  not  a  co-surety  with  Z.  B.  Lewis: 
that,  as  a  member  of  the  partnership  of  Elsom  &  Co.,  he  got  the  use  and 
benefit  of  the  money  borrowed  by  Elsom  from  Powell,  and  that  Z.  B.  Lewis 
was  a  surety  for  B.  W.  Elsom  and  D.  J.  Hartsook,  in  the  bond  to  Powell, 
which  was  the  basis  of  the  judgment  obtained  by  Powell's  executor;  and  they 
deny  that  the  said  Z.  B.  Lewis,  or  the  lands  in  the  proceedings  mentioned, 
are  in  any  way,  or  to  any  extent,  liable  to  B.  0.  Hartsook,  administrator  of 
D.  J.  Hartsook,  on  account  of  the  judgment  of  Leonard  PoweLVs  Executor 
V.  R.  W.  Elsom,  D.  J.  Hartsook,  and  Z.  R,  Lewis,  on  account  of  payments 
made  thereon  by  D.  J.  Hartsook;  and  they  insist  that,  from  the  evidence  in 
the  cause,  nothing  should  have  been  reported  against  Z.  B.  Lewis,  or  the 
lands  owned  by  him,  or  against  any  lands  which  have  been  aliened  by  him, 
on  account  of  the  said  Powell  judgment.  The  court  below  sustained  this  ex- 
ception, and  decided  that  D.  J.  Hartsook  was  a  principal  obligor  in  the  bond, 
and  not  a  co-surety  with  Z.  B.  Lewis,  and,  therefore,  notentiUed  to  contribu- 
tion from  Lewis  on  account  of  payment  made  by  him  of  the  Powell  judg- 
ment debt,  nor  by  virtue  of  the  assignment  to  him  by  Powell's  executor. 
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From  the  facts  disclosed  by  the  record^  we  think  the  circuit  court  decided 
rightly  that  D.  J.  Hartsook  was  a  principal  debtor  in  the  Powell  judgment, 
and  is,  therefore,  not  entitled  to  contribution  from  Lewis,  the  security.  It  is 
true  that,  after  the  signature  of  D.  J.  Hartsook  to  the  bond  on  which  the  judg- 
ment was  recovered,  he  added  the  word  "security;''  but  the  facts  of  the 
transaction  are  that  D.  J.  Hartsook  had  been  the  borrower  of  the  money  from 
Leonard  Powell  without  security.  Powell  became  uneasy,  and  requested 
Hartsook  to  give  security  for  the  loan.  He  told  Powell  that  he  never  gave 
security;  and  that,  unwilling  to  make  a  precedent,  he  would  rather  pay  him 
his  money  than  do  so.  He  greatly  needed  the  money  in  his  business,  and  he 
adopted  the  device  of  putting  forward  R  W.  Elsom,  his  partner  in  the  firm 
of  R.  W,  Elsom  &  Co.,  as  the  apparent  borrower  of  the  money;  he  himself 
and  Z.  B.  Lewis,  his  friend,  to  sign  as  securities.  The  money  was,  by  Hart- 
sook, paid  over  to  Powell;  by  Powell  it  was  handed  to  B.  W.  Elsom;  and  by 
Elsom  it  was  handed  to  Hartsook,  who  thus,  in  faot,  retained  it,  and  used  it, 
and  had  the  benefit  of  it,  as  before  in  the  business  of  his  firm  of  B.  W.  Elsom 
&  Co.  Hartsook  was  thus,  in  fact,  the  principal  borrower,  and  Lewis  had 
no  benefit  from  it,  being  only  security,  at  the  request  of  Hartsook,  for  money 
borrowed  by  and  used  in  the  business  of  B.  W.  Elsom  &  Co. 

It  would  accomplish  a  fraud  through  a  court  of  equity  to  allow  D.  J.  Hart- 
sook— when  in  fact  a  principal  debtor,  and  getting  and  using  the  money,  by 
representing  and  signing  as  security — to  exclude  evidence  of  the  actual  truth 
and  fact  of  the  transaction,  and  compel  Z.  B.  Lewis  to  reimburse  him  for 
money  paid  by  him  on  his  own  debt.  "It  is  a  general  rule  that  the  true  rela- 
tion subsisting  between  several  parties  bound  for  the  performance  of  a  writ- 
ten obligation  may  be  shown  by  parol  evidence."  Brandt,  Sur.p.  817,  §  225. 
''A  par^  signed  a  promissory  note,  and  added  the  word  'security'  after 
his  name.  It  was  held  that  it  might  be  shown  by  parol  that  he  was  the  prin- 
cipal. The  addition  of  the  word  *  security '  is,  at  most,  the  statement  of  a 
fact  forming  no  part  of  the  contract,  and,  if  untrue,  may  be  shown  to  be  so, 
by  parol,  as  well  as  any  other  fact."  Id.  p.  28,  §  17.  See  Rose  v.  Madden, 
1  Kan.  445;  Adams  v.  Flanagan,  86  Yt.  400;  Robi8<m  v.  Lyle,  10  Barb.  512. 
This  court  in  the  recent  case  of  Harper  v.  McVeigh,  1  S.  E.  Bep.  198,  de- 
cided that  the  addition  of  the  word  "security,"  or  "surety,"  to  the  signature 
of  a  bond,  is  prima  fade  evidence  of  the  suretyship;  but  that  it  may  be  re- 
butted by  proof  to  the  contrary,  and  especially  by  proof  that  the  party  claim- 
ing to  be  surety  got  the  benefit  of  the  money,  individually  or  as  partner  in 
a  firm  into  whose  business  it  went. 

But  even  supposing  B.  J.  Hartsook  and  Z.  B.  Lewis  to  have  been  co-securi- 
ties for  B.  W.  Elsom,  (which  the  record  shows  was  not  the  case,)  D.  J.  Hart- 
sook's  administrator  cannot  now  assert  against  Lewis,  or  his  lands,  a  claim 
for  contribution  on  account  of  payment  of  the  Powell  judgment  by  D.  J.  Hart- 
sook, and  assignment  thereof  to  him  by  Powell's  executor.  On  the  second 
day  of  March,  1868,  nearly  a  year  after  said  judgment  had  been  rendered  and 
docketed,  the  said  B.  W.  Elsom  was  regularly  adjudged  a  bankrupt,  and  as 
such  he  surrendered  considerable  real  estate  in  Albemarle  county,  and  his  in- 
terest in  his  wife's  lands  in  Nelson  county,  which  said  lands  were  bound  by 
the  lien  of  the  Powell  judgment,  as  the  primary  security  therefor;  and  the 
creditor,  seeking  in  a  court  of  equity  to  subject  the  lands  of  Z.  B.  Lewis,  the 
security  in  the  judgment  debt,  will  be  required  first  to  subject  and  exhaust 
the  real  estate  of  B.  W.  Elsom,  the  principal  debtor. 

On  the  twenty-sixth  day  of  August,  1868,  all  the  property  surrendered  in 
bankruptcy  by  B.  W.  Elsom  was  conveyed  by  deed  of  assignment  to  P.  A. 
Forbes,  his  assignee  in  bankruptcy*  There  were  no  proceedings  in  the  bank- 
rupt court  for  the  sale  of  these  lands  free  from  liens.  Ko  order  for  their  sale 
was  ever  made,  either  by  the  court  or  the  register,  except  that  on  the  twenty- 
fourth  day  of  November,  1869,  the  register  made  an  order  providing  that  "the 


Digiti 


zed  by  Google 


292  80UTHKASTEBN  B£PORTEB.  [Va. 

real  estate  of  said  bankrupt,  when  tjie  same  shall  be  ofiFered  for  sale  by  the  afl> 
Bignee  thereof,  be  sold  in  lots  or  parcels  as  follows,  viz.,  in  lots  or  parcels,  as 
the  assignee  aforesaid  may  deem  for  the  best  interest  of  the  creditors  of  tlie 
said  bankrupt, — one-fourth  cash,  and  the  balance  on  a  credit  of  6  and  12 
months,  with  interest  thereon  from  the  day  of  sale;  the  purchaser  giving  bond 
with  ample  security  for  the  deferred  payments,  and  the  title  to  be  retained  by 
the  assignee  until  the  whole  of  the  purchase  money  shall  have  been  paid.'* 
On  the  first  day  of  March,  1870,  the  assignee  sold  B.  W.  Elsom's  interest  in 
these  lands  to  D.  J.  Hartsook  for  $1,500,  and  he  conveyed  the  same  to  said 
Hartsook  by  deed,  with  special  warranty,  on  the  twenty-eighth  September, 
1871.  These  lands  (ot  which  the  Albemarle  land  alone  was  assessed  in  the 
year  1868,  at  •4,006.25)  thus  passed  into  the  hands  of  D.  J.  Hartsook,  bur- 
.dened  and  charged  with  the  lien  of  the  Powell  judgment,  and  must  be  consid- 
ered and  treated  by  a  court  of  equity  as  being  in  the  hands  of  D.  J.  Hartsook 
for  the  satisfaction  of  that  trust;  and,  having  possessed  himself  of  the  prop- 
erty which  was  the  primary  security  for  the  payment  of  the  debt,  the  debt 
must  be  considered  as  extinguished.  Neither  Leonard  Powell's  executor  nor 
Z.  K.  Lewis  was  party  to  the  bankrupt  proceedings,  nor  was  served  or  af- 
fected with  notice  to  show  cause  against  a  sale  of  the  lands  free  of  liens.  The 
register  bad  no  power  to  sell  free  of  liens,  nor  did  he  attempt  to  do  so.  The 
district  court  alone  could  exercise  that  power,  and  then  only  after  the  lien 
creditors  have  been  served  or  affected  with  notice  to  appear  and  show  cause 
against  it.  Bump,  Bankr.  (5th  Ed.)  142,  377.  Judge  Hughes,  in  his  opin- 
ion in  Re  Addison,  3  Huglfts,  433,  speaking  of  the  power  of  the  court  to  sell 
the  lands  of  a  bankrupt,  free  of  liens,  says:  '*For  obvious  reasons  the  bank- 
rupt court  must  reserve  to  itself,  in  every  case,  the  decision  of  the  question 
whether  or  not  it  will  exercise  this  discretion,  and  therefore  no  assignee  of  a 
bankrupt  can  have  power  to  sell  real  estate  which  is  subject  to  liens,  free  of 
Incumbrances,  without  a  special  order  of  court.  The  register  has  no  power 
to  confer  such  authority.  The  exercise  of  this  authority  involves  considera- 
tions of  great  delicacy,  inasmuch  as  it  often  produces  a  conflict  of  jurisdictioii 
with  other  courts.  The  idea  is  not  to  be  tolerated  that  any,  but  the  court  it- 
self, may  assume  to  exercise  a  jurisdiction  so  important  and  so  responsible. 
This  discretion,  reposed  by  law  in  the  bankrupt  court,  cannot  be  delegated  by 
it,  eitlier  by  general  rule  or  special  order,  to  either  the  assignee  or  the  register; 
much  less  can  the  discretion  be  assumed  by  either  of  these  officers."  See, 
also,  Ray  y.  Norsetoorthy,  23  Wall.  128. 

The  United  Stiites  district  court  is  a  court  of  record,  and  in  the  BUom  Case 
the  proceedings  show  that  the  lien  creditors  were  not  convened,  and  that  a 
sale  free  from  liens  was  neither  ordered  by  the  court,  nor  attempted  by  the 
assignee,  nor  claimed  by  the  purchaser. 

D.  J.  Hartsook  held  and  owned  some  of  this  land  at  the  time  of  his  death  in 
1879,  but  he  did  sell  and  convey  three  parcels  of  it  by  deeds,  of  which  copies 
are  filed  in  this  cause.  The  first  of  these  deeds  conveys  a  parcel  of  this  land, 
September  9,  1873,  to  James  L.  Amiss,  and  contains  the  following  covenant: 
"  That  the  said  James  L.  Amiss  shall  have  full  and  fee-simple  title  to  the  same, 
as  herein  conveyed,  as  against  all  persons  claiming  by,  through,  or  under  him, 
(Hartsook,)  but  not  against  claimants,  if  any,  under  K.  W.  Blsom,  bankrupt, 
as  aforesaid."  So  it  not  only  appears  clearly,  from  the  record,  that  D.  J. 
Hartsook  bought  these  Elsom  lands  incumbered  with  the  lien  of  the  Powell 
judgment,  as  well  as  ail  others,  but  the  warranty  in  his  deed  shows  that  he  so 
knew  and  considered  it.  Hartsook  bought  the  Elsom  lands  for  $1,500,  sub- 
ject to  the  liens  upon  it  to  pay  Elsom's  debts;  he  has  alienated  parcels  of  it 
by  deeds  which  preclude  him  from  enforcing  the  lien  of  the  Powell  judgment 
against  the  lands  in  the  hands  of  his  alienees^  and  he  has  held  and  enjoyed  the 
residue  of  them  for  14  years;  and  now,  after  his  death*  his  administrator 
sues  the  security,  Z.  B.  Lewis,  for  the  debt,  without  accounting  for  the  Elsom 
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lands  in  the  estate  of  D.  J.  Hartsook,  which  were,  and  are,  bound  for  the  debt. 
Neither  D.  J.  Hartsook,  nor  any  claiming  under  him,  can  be  allowed  to  say 
that  the  Elsom  lands  were  not  of  value  sufficient  to  pay  this  Powell  judgment. 
He  has  enjoyed  the  fruits  and  profits  of  the  property  for  14  years,  which  were 
properly  applicable  to  satisfaction  of  this  lien,  and  has  placed  parts  of  it  where 
he  cannot,  by  the  proper  proceedings  to  subject  it  to  the  lien,  put  it  to  the 
market  test  of  its  value;  and  even  if  the  matter  of  its  value  were  now  open 
to  inquiry,  the  burden  of  proving  its  insufficient  value  would  be  on  Hartsook, 
and  it  would  have  to  be  taken  most  strongly  against  him.  See  Brandt,  Sur. 
pp.  498.  499,  §§  370,  372. 

The  circuit  court  did  not  err  in  holding  that  the  Powell  judgment  is  satis- 
fled  and  extinguished,  and  that  there  is  no  liability  upon  Z.  B.  Lewis,  or  his 
land  therefor.  See  Lotory  v.  McKinney,  68  Pa.  St.  294.  The  decrees  com- 
plained of  are  affirmed ;  and  the  cause  will  be  remanded  to  the  circuit  court 
of  Nelson  county,  with  directions  to  reform  its  order  in  accordance  with  the 
memorandum  of  agreement  filed  in  the  cause  by  counsel  at  the  bar  of  this 
court,  dated  December  9, 1886.    Affirmed. 


Yaught  V,  BiDEB,  Trustee,  and  others. 
(Supreme  Cburi  of  Appeals  of  Virffinia.    September  15,  1887.) 

1.  tJsUBT— MONKY  BORBOWED  TO  PAY  USURIOUS  DbBT. 

Appellant  was  indebted  to  one  L.  under  an  alleged  usnriotis  contract,  evidenced 
by  bond  Mcored  by  deed  of  tmst.  To  avoid  threatened  foreclosure  by  L.,  appel- 
lant secured  a  loan  of  the  exact  sum  due  from  F.,  and  with  it  satisfied  the  L.  debt, 
executing  a  bond  and  deed  of  trust  to  F.  It  appears  that  there  was  no  assignment 
of  the  L.  debt  to  F.,  though  the  latter  knew  that  his  loan  went  to  cancel  it.  In  a 
proceeding  to  foreclose  the  deed  of  trust  to  F.,  held,  that  the  contract  with  F.  was 
a  distinct  obligation,  and  could  not  be  affected  by  the  illegal  consideration  in  the 
contract  of  appellant  with  L.,  and  there  was  no  error  in  not  directing  an  issue  to 
try  whether  or  not  the  F.  debt  was  usurious. 

2.  iHJUNcnoN— Rbbtrainiko  Sals  ukdbe  Trust  Dbbd— Dbfbgtxvx  Notice. 

On  the  hearing  of  a  motion  to  dissolve  an  injunction  restraining  the  sale  under 
a  deed  of  trust,  complainant  moved  for  a  continuance  to  take  additional  and  ma- 
terial evidence.  The  motion  was  denied,  and  the  injunction  dissolved,  on  the 
ground  that  the  contract  under  which  the  deed  of  trust  was  given  was  not  usurious, 
which  was  the  principal  point  in  issue.  It  appeared  that  the  evidence  intended  to  be 
introduced  by  complainant  was  to  the  effect  that  the  notice  stipulated  for  in  the 
deed  of  trust  was  defective.  Held^  that  it  was  error  to  deny  the  motion  for  a  con- 
tinuance, because,  if  the  defective  notice  alleged  could  be  proved,  it  would  entitle 
complainant  to  the  injunction  prayed  for. 

Ex-Attorney  General  Blair,  for  appellant.  Crockett^  Holbrook  <&  Thomas, 
for  appellees. 

Lewis,  P.  That  every  security  for  a  usurious  debt,  however  often  renewed, 
is  affected  by  the  original  illegal  consideration.  Is  a  proposition  well  established 
and  undisputed.  Drake* s  BxW  v.  Chandler,  18  Grat.  909;  Walker  v.  Bank, 
3  How.  62.  In  the  present  case,  however,  as  presented  by  the  record,  we  agree 
with  the  circuit  Judge  that,  whatever  may  have  been  the  nature  of  the  trans- 
actions between  the  appellant  and  Lambert,  which  are  charged  to  have  been 
usurious,  the  vice  of  usury  does  not  enter  into  the  transactions  between  the 
appellant  and  Fisher.  Indeed,  the  bill,  to  which  there  was  a  demurrer,  does 
not  charge  in  terms  that  the  Fisher  debt  is  tainted  with  usury,  but  charges 
that  Fisher  assumed  the  payment  of  the  Lambert  debt  with  knowledge  of  its 
usurious  nature.  It  also  charges  that  Fisher  ''offered  to  purchase*'  the  Lam- 
bert debt,  but  it  does  not  charge  that,  in  point  of  fact,  he  did  purchase  it,  or 
that  he  acquired  any  interest  in  it.  True,  it  is  charged  that  the  Lambert  and 
the  Fisher  debts  are  the  same, — that  the  latter  is  merely  a  substitution  or  re- 
newal of  the  former, — but  this  is  a  conclusion  not  warranted  by  any  facts  set 
forth  in  the  bill.    Hence  there  was  no  error  in  not  directing  an  issue  under 
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the  statute  to  try  whether  or  not  the  Fmher  debt  is  usurious,  since  there  is 
nothing  in  the  bill  upon  which  such  an  issue  could  have  been  properly  directed . 
CJode  1873,  c.  137,  §  12.  This  is  conclusive  of  the  case  upon  the  question  of 
usury;  and,  if  we  look  into  the  evidence,  the  deposition  of  the  appellant  him- 
self negatives  the  position  taken  in  the  petition  for  appeal,  and  shows  the  fol- 
lowing facts:  That  on  the  seventeenth  of  July,  1883,  he  was  indebted  to  Lam- 
bert in  a  sum  amounting  to  about  $1,500,  evidenced  by  bond,  the  payment  of 
which  was  secured  by  a  deed  of  trust  on  a  tract  of  land  in  Wythe  county;  that, 
Lambert  being  about  to  enforce  the  deed  of  trust,  he  (the  appellant)  applied 
to  Fisher,  who  was  a  stranger  to  the  original  transactions,  for  a  loan,  and  there- 
upon took  from  him  an  assignment  of  certain  notes  and  bonds  held  by  Fisher 
on  Lambert,  which  aggregated  the  sum  of  $1,496,  and  at  the  same  time  re> 
ceived  from  Fisher  four  dollars  in  money,  making  in  all  the  exact  sum  of 
$1,500;  that  for  this  sum  he,  on  the  same  day,  executed  bis  bond  to  Fisher» 
payable  two  years  after  its  date,  and  bearing  6  per  cent,  interest,  and  secured 
the  same  by  a  deed  of  trust  on  the  tract  of  land  above  mentioned.  And  in 
answer  to  a  direct  question  he  says  emphatically:  "I  do  not  claim  that  there 
was  usury  between  me  and  Mr.  Fisher.  I  only  claim  there  was  usury  between 
me  and  Lambert. "  He  also  testifies  that  the  notes  and  bonds  he  got  from 
Fisher  **  went  to  satisfy  the  Lambert  debt,"  and  that  he  paid  it.  He  does  not 
say  that  there  was  any  purchase  or  assignment  of  the  debt,  or  that  Lambert 
was  a  party  to  the  transactions  between  himself  and  Fisher,  or  that  the  latter 
acquired  any  interest  whatever  in  the  debt;  and  the  presumption  is,  though 
he  does  not  say  so,  that  the  bond  evidencing  the  debt  was  surrendered  and 
canceled;  all  of  which  shows  that  the  debt  was  satisfied  and  extinguished,  and 
that  the  Fisher  bond  was  given  upon  a  new  consideration,  and  is  a  wholly  dif- 
ferent and  distinct  obligation.  !Nor  does  the  fact  that  Fisher  had  notice  that 
the  debt  was  usurious,  and  that  he  was  aware  of  the  appellant's  object  in  tak- 
ing the  assignment  of  the  notes  and  bonds  above  mentioned,  alter  the  case  in 
the  slightest  degree.  This  is  too  plain  to  require  discussion.  Coffman  v. 
Miller t  26  Grat.  698;  Drake" 8  ExW  v.  Chan^ller,  supra. 

"We  are  of  opinion,  however,  that  there  was  error  in  overruling  the  motion 
of  the  complainant  to  continue  the  case  to  enable  him  to  complete  his  proofs. 
Upon  this  point  the  record  shows  that  on  the  twenty-eighth  of  January,  1887» 
the  further  taking  of  testimony  was  continued,  by  consent  of  parties,  until 
the  thirty-first  of  the  same  month,  and  that  on  the  twenty-ninth  of  the  same 
month  the  motion  to  dissolve  the  injunction,  theretofore  awarded  to  restrain 
the  advertised  sale  of  the  land  under  the  Fisher  deed  of  trust,  was  heard  pur* 
suant  to  notice,  by  the  circuit  judge  in  vacation;  that  the  complainant  ap- 
peared and  moved  to  continue  the  motion  until  the  bearing  at  the  following 
(March)  term,  calling  attention  to  the  agreement  to  continue  the  taking  of 
testimony  to  a  future  day,  and  further  supporting  his  motion  by  affidavit,  to 
the  effect  that  he  had  additional  and  material  evidence  to  take  in  the  cause, 
which  up  to  that  time  he  had  been  unable  to  take,  although  he  had  used  due 
diligence  in  perfecting  his  proofs.  The  motion  to  continue,  however,  was 
overruled,  and  the  injunction  was  dissolved,  because,  as  recited  in  the  order, 
'4t  appears  from  the  bill  as  well  as  the  testimony  of  the  complainant  that  the 
transactions  between  the  complainant  and  Fisher  were  not  usurious,  what- 
ever may  have  been  the  nature  of  the  transactions  between  the  complainant 
and  Lambert."  This  would  be  good  ground  for  dissolving  the  injunction  if 
the  bill  had  prayed  for  relief  on  the  ground  of  usury  alone.  But  such  is  not 
the  case.  A  copy  of  the  Fisher  deed  of  trust  is  exhibited  with  the  bill,  from 
which  it  appears  that  it  was  stipulated  in  the  deed  that  a  sale  under  it  shall 
not  be  made  until  after  30  days^  notice  of  the  time,  place,  and  terms  of  sale 
shall  have  been  given,  by  posting  notices  at  the  front  door  of  Wythe  court- 
house, ''and  in  such  other  manner  as  the  said  Yaught  [the  complainant]  may 
desire."    And  the  bill  alleges,  as  one  of  the  grounds  upon  which  an  injuiic- 
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tion  is  prayed  for,  that  only  one  notice  of  the  proposed  sale  had  been  posted, 
and  that  at  the  front  door  of  the  court-house,  18  miles  distant  from  the  land, 
and  that  "  the  complainant  had  no  knowledge  of  the  proposed  advertisement, 
and  was  not  consulted  in  regard  to  the  same. "  This  allegation  is  not  denied  in 
the  answers,  and,  if  it  shall  be  established  by  proof,  the  facts  alleged  will  en- 
title the  complainant  to  an  injunction  to  prevent  the  sale  until  proper  notice 
shall  have  been  given.  For  under  the  terms  of  the  deed  the  complainant  has 
the  right  to  give  reasonable  directions  as  to  the  manner  of  advertising  notice 
of  sale,  and  hence  there  can  be  no  proper  advertisement  until  he  has  had  the 
opportunity  of  exercising  the  privilege  in  respect  thereto  stipulated  for  in  the 
deed.  The  motion  to  continue  ought,  therefore,  to  have  been  granted,  and 
for  this  error  the  decree  must  be  reversed,  the  injunction  reinstated,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with  this  opinion. 


Sebgbai^t  v.  Linkhouse. 

{Supreme  Oovrt  of  AppedU  qf  Virginia,    September  15,  1887.) 

Vkndob  ahd  Ysk deb— Damages  fob  Land  Taken  bt  Pbiob  Gbaivtebs  —  Mbasubb  or 
Damaoeb. 

Defendant  purchased  a  tract  of  land  for  a  town-site,  with  notice  that  the  vendor 
had  granted  to  a  railroad  oomiMiny,  subject  to  location,  a  right  of  way  through  the 
land  and  ground  for  a  station,  and  one  acre  to  a  third  person  to  be  located  opposite 
the  railroad  station.  In  an  action  to  enforce  the  vendfor's  lien,  defendant  claimed 
damages  for  the  land  which  had  been  taken  from  him  by  the  vendor's  grantees. 
Heidj  that  the  measure  of  damages  was  the  average  contract  price  of  the  land,  and 
not  the  market  value  at  the  time  of  the  taking,  there  being  no  evidence  to  show 
that  a  special  .value,  different  from  that  of  the  whole  tract,  was  put  upon  the  land 
in  controversy  at  the  time  of  the  contract. 

This  was  a  suit  in  equity,  in  the  circuit  court  of  Tazewell  county.  The 
suit  was  brought  to  enforce  a  vendor's  lien  on  a  certain  tract  of  land  situate 
in  the  said  county.  The  land  was  conveyed,  with  a  covenant  of  general  war- 
ranty, by  Linkhouse,  the  plaintiff,  to  the  defendant,  Sergeant,  and  a  portion 
thereof  having  been  afterwards  recovered  of  the  latter  by  pereons  having  a 
better  title,  the  single  question  in  the  case  related  to  the  measure  of  com* 
pensation  to  which  the  defendant  was  entitled  for  such  deficiency  and  evic- 
tion. It  appears  from  the  record  that  in  July,  1882,  the  plaintiff  being  the 
owner  of  a  certain  tract  of  land  containing  about  400  acres,  conveyed  to  the 
East  Biver  Railroad  Company  a  right  of  way  through  the  same,  and  also  two 
acres  of  the  same  tract,  to  be  selected  by  the  said  company,  upon  which  to  es- 
tablish a  station.  The  deed  of  conveyance  was  duly  recorded.  Afterwards, 
in  January,  1888,  the  plaintiff  sold  to  K.  A.  Miller,  for  $500,  **one  square  acre" 
of  the  same  tract,  to  be  laid  off  opposite  the  station,  when  located.  The  con- 
tract of  sale  was  in  writing,  and  was  duly  recorded.  In  April,  1883,  the 
plaintiff  sold  and  conveyed,  with  general  warranty,  to  J.  D.  Sergeant,  of 
Philadelphia,  the  appellant  here,  80.18  acres  of  the  same  tract  of  land  for  the 
gross  sum  of  88,018,  reserving  a  lien  on  the  face  of  the  deed  for  the  unpaid 
purchase  money.  After  the  conveyance  to  Sergeant  had  been  made,  the  Nor- 
folk &  Western  Railroad  Company,  which  is  the  lawful  successor  of  the  East 
River  Railroad  Company,  (Acts  of  Assembly  1881-82,  p.  138,)  located  the  sta- 
tion which  was  contemplated  by  the  parties  when  the  plaintiff's  deed  to  the 
last-mentioned  company  was  made,  and  in  locating  it  fifty-two  one  hundredths 
of  an  acre  of  the  land  conveyed  to  Sergeant  was  appropriated  by  the  railroad 
company,  it  having  the  undisputed  right  to  do  so  under  and  by  virtue  of  the 
conveyance  to  the  East  River  Railroad  Company  aforesaid.  After  the  station 
had  been  located.  Miller  claimed  the  right  to  have  the  acre  of  land  he  had  pur- 
chased from  the  plaintiff  laid  off  opposite  the  station,  and  this  claim  was  sus- 
tained by  a  decree  of  the  said  circuit  court  in  a  chancery  suit  brought  by 
Miller  to  enforce  his  rights  under  the  recorded  contract  of  sale  above  men- 
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tioned.  And  in  execution  of  the  decree,  one  acre  of  land  opposite  the  depot 
■building  was  laid  off  and  conveyed  to  Miller,  which  acre  was  also  a  part  of 
the  land  conveyed  by  Linkhouse  to  Sergeant;  so  that  Sergeant  lost  in  all  one 
and  fifty-two  one  hundredths  acres  of  the  land  he  purchased  from  the  plain- 
tiff, and  the  question  was  whether  he  was  entitled  to  be  credited  for  such  loss 
at  the  rate  of  the  average  contract  price  per  acre  for  the  whole  tract,  as  eon- 
ceded  in  the  bill  by  the  plaintiff,  or  with  the  actual  value  of  the  land  lost  at 
the  time  of  its  purchase,  as  contended  for  by  him.  In  other  words,  whether 
he  was  entitled  to  an  abatement  of  the  balance  of  purchase  money  due  by  him 
at  the  rate  of  $100  per  acre,  or  at  the  rate  of  $500  per  acre,  the  latter  sum  be- 
ing the  price  paid  by  Miller  for  the  one  acre  conveyed  to  him,  and,  as  the  evi- 
dence showed,  the  actual  value  per  acre  of  the  land  lost,  at  the  time  of  the 
warranty.  The  circuit  court  took  the  former  view,  and  decreed  accordingly, 
whereupon  the  defendant  applied  for  and  obtained  an  appeal. 
A>  J>  i&  8,  D,  May,  for  appellant.    Henry  <&  Graham,  for  appellee. 

Lewis,  P.  The  decree  is  in  conformity  with  the  rule  which  was  recog- 
nized and  enforced  in  Tost  v.  Mailicote^s  Adm^r,  77  Ya.  610,  where  many  o£ 
the  previous  decisions  were  reviewed  by  Judge  Lacy,  who  delivered  the 
opinion  of  the  court.  And  this  rule,  as  wise  and  just  as  it  is  well  settled, 
governs  in  all  cases,  except  where  particular  circumstances,  clearly  established, 
require  a  departure  therefrom.  In  STieffey^s  ExW  v.  Gardiner,  79  Va.  313, 
the  latest  reported  case  on  the  subject,  the  judgment  was  reversed  because  the 
circuit  court  refused  to  instruct  the  jury  to  apply  the  rule  above  referred  to, 
in  assessing  the  damages  sustained  by  the  purchaser,  if  any,  in  that  case,  un- 
less they  believed  from  the  evidence  that  when  the  purchase  was  made,  a 
special  value  per  acre  was  put  upon  the  laud  in  controversy  different  from  the 
average  value  of  the  whole  tract.  On  the  other  hand,  in  Watnan  v.  Hoy,  28 
Grat.  698,  which  was  a  case  of  deficiency,  the  rule  without  modification  was 
not  applied,  because  there  were  fisheries  and  costly  buildings  on  the  land,  and 
certain  valuable  appurtenant  privileges,  which  greatly  added  to  the  value  of 
the  land,  and  all  of  which  the  purchaser  got  and  retained.  See,  also,  Bles^ 
singes  AdmWa  v.  Beatty,  1  Rob.  (Ya.)  305;  2  Minor,  Inst.  650;  and  cases  cited 
in  Watson  v.  Hoy,  In  the  present  case  no  circumstances  are  shown  which 
take  the  case  out  of  the  general  rule.  The  land  purchased  by  the  appellant 
lies  near  the  recently  founded  and  incorporated  town  of  Graham,  and  is  divided 
by  the  Norfolk  &  Western  Railroad  into  two  nearly  equal  parts.  It  was  used 
as  ordinary  farming  land  when  sold  to  the  appellant,  and  had  no  improve- 
ments  upon  it.  But  that  portion  of  it  lying  near  the  railroad  is,  and  was  at 
the  time  of  its  purchase,  more  valuable  than  that  which  lies  remote.  In  the 
petition  for  appeal  it  is  alleged  that  the  land  was  purchased  with  a  view  to 
building  a  town  upon  it,  and  consequently  that  the  appellant,  attaching  a 
special  value  to  so  much  of  it  as  lies  ''near  the  railroad,"  gave  for  the  same  a 
higher  price  per  acre  than  the  average  contract  price  of  the  whole  tract.  But 
this  position  is  not  supported  by  the  evidence,  nor  is  there  any  such  averment 
in  the  pleadings.  The  answer  of  the  defendant,  which  is  prayed  to  be  treated 
as  a  cross-bill,  avers  that  the  land  l3ing  "immediately  on  the  line  of  the  rail- 
road" is  more  valuable  than  that  which  is  "some  distance"  therefrom.  But 
it  does  not  aver  that  when  the  land  was  purchased  any  one  portion  of  it  was 
valued  higher  than  another,  nor  does  it  aver  what  portion  of  the  land  adjoins 
the  railroad,  nor  how  much,  in  the  opinion  of  the  respondent,  lies  "some  dis- 
tance" therefrom.  Nor  is  the  defendant's  deposition  any  more  explicit  on 
these  important  points  than  his  answer.  And  the  evidence  of  tiie  witness 
Graham,  who,  it  seems,  was  interested  with  the  appellant  in  the  purchase  of 
the  land,  and  who  negotiated  the  purchase,  is  equally  vague  and  unsatisfac- 
tory. One  of  the  witnesses,  it  is  true,  testifies  that  on  one  occasion,  several 
months  before  the  purchase,  Graham  remarked  to  him  that  he  and  his  asaoci- 
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ales  expected  to  buy  land  apon  which  to  lay  off  a  town,  and  to  erect  furnaces 
and  other  structures.  But  the  evidence  does  not  show  that  this  remark  re- 
lated to  the  land  afterwards  purchased  by  the  appellant  from  Linkhouse,  and, 
even  assuming  that  it  did,  the  record  furnishes  no  basis  upon  which  the  court 
could  safely  proceed  were  it  to  depart  from  the  general  rule.  The  evidence 
shows  that  the  land  lying  near  the  railroad  was  worth  at  the  time  of  its  pur- 
chase as  much  as  $500  per  acre,  while  that  lying  remote  was  worth,  as  averred 
in  the  answer,  not  less  than  from  $80  to  $50  per  acre, — the  former,  as  the  ap- 
pellant says  in  his  deposition,  being  suitable  for  business  and  building  pur- 
poses, while  the  latter  **may  not  come  into  the  market  for  years."  Kow,  if 
the  latter  is  valued  at  IMtO  per  acre,  then  the  average  price  per  acre  for  which 
the  whole  tract  was  sold  was  only  two  and  a  half  times  greater,  while  it  was 
just  one-flfth  of  the  real  value  per  acre  of  the  land  lying  near  the  railroad. 
But  how  much  of  the  land  lies  '*near  the  railroad,"  and  is  therefore  worth 
$500  per  acre,  and  how  much  is  remote,  and  therefore  worth  less  than  that 
sum  per  acre,  or  how  the  land  is  to  be  valued  as  it  recedes  from  the  railroad, 
are  questions  upon  which  the  record  is  silent,  which  shows  at  a  glance  that 
the  contention  of  the  appellant  cannot  be  sustained.  Besides,  the  land  was 
purchased  with  notice  of  the  prior  conveyance  to  tiie  railroad  company,  and 
also  of  the  Miller  contract,  yet  the  appellant,  with  his  eyes  open,  omitted  to 
stipulate  as  to  the  measure  of  his  compensation  in  the  event  any  part  of  the 
land  should  be  lost. 

Under  all  these  circumstances,  the  general  rule  as  to  compensation  for  a 
deficiency  was  properly  applied  by  the  circuit  court,  and  the  decree  must  be 
affirmed. 


Morgan  and  another  9.  Ej:enan  and  another. 

{Supreme  Court  of  South  OaroKna,    August  IS,  1887.) 

Appbal— Ihtbbmsdiate  JvDOMXifT— Obdbb  or  ConrnrtTAROB. 

An  order  of  the  court,  in  which,  after  reciting  the  proceedings  in  the  action,  and 
stating  the  views  of  tbeJndp;eon  certain  legal  propositions,  '*it  is  ordered  and  ad- 
judged that  the  cause  remain  on  the  docket  until  the  report  of  the  receiver  herein, 
and  until  the  further  order  of  this  court/'  is  held  not  to  be  an  intermediate  judg- 
ment, order,  or  decree,  but  simply  an  order  for  a  continuance  of  the  action,  from 
which  no  appeal  can  be  taken. 

Appeal  from  circuit  court.  Union  county;  ^okthbop,  Judge. 

NOKTON,  Special  Judge.  This  action  was  commenced  in  equity  by  a  cred- 
itors' bill  filed  ninth  February,  1867,  by  plaintiffs  as  holders  of  $7,000  of  the 
bills  of  the  Cotton  Planters'  Loan  Association  of  the  Fifth  congressional  dis- 
trict of  South  Carolina.  It  alleges  the  formation  of  the  association,  the  mis- 
conduct of  the  directors,  the  refusal  of  some  subscribers  to  pay  the  stock  sub- 
scribed by  them,  the  issuing,  holding,  falling  due,  and  non-payment  on  de- 
mand, of  said  bills,  and  the  forfeiture  of  the  charter  of  the  association.  It 
prays  that  the  directors  and  stockholders  of  the  association,  and  ''all  others 
that  in  the  progress  of  the  case  may  be  found  to  in  any  way  withhold  from 
plaintiffs  that  which  is  justly  due,  may  be  made  parties,  that  the  association 
be  put  in  liquidation, "  etc.  On  the  twentieth  of  August,  1869,  Judge  Thomas 
dismissed  the  bill  on  demurrer,  on  the  ground  that  the  organization  of  the  as- 
sodation  was  intended  to  aid  the  war  then  being  waged  against  the  United 
States.  This  judgment  was  reversed  on  appeal.  1 S.  0. 327.  Judge  Thomas 
granted.two  orders  in  the  case, — the  first  on  twenty-fourth  April,  1869,  prior 
to  the  dismissal  on  demurrer,  referring  it  to  the  clerk  to  make  a  full  state- 
ment of  the  amounts  due  by  the  association,  of  the  amounts  of  cotton  sub- 
scribed and  not  accounted  for  by  the  defendants  as  members  of  the  associa- 
tion, and  of  the  amounts  owing  to  the  association,  by  whom,  and  whether 
such  debtors  were  solveut,  reserving  the  equities  of  the  defendants;  and  the 
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second,  on  seventh  September,  1871,  appointing  B.  W.  Shand,  Esq.,  receiver 
of  ttie  property  of  the  association,  with  the  right  to  call  in  its  debtors  and  set- 
tle with  them,  by  suit  or  otherwise,  at  the  earliest  possible  term,  and  direct- 
ing him  not  to  sue  persons  ''ttiat  are  known  to  be  unable  to  pay,"  and  make 
his  report  to  this  court.  On  tenth  September,  1873,  the  clerk  reported  the 
creditors  and  debtors  of  the  association  as  required  by  order  of  twenty-fourth 
April,  1869.  The  case  was  h^rd  by  Judge  Nobthbop  at  June  term,  1876, 
and  he,  on  twentieth  September,  1876,  filed  his  order,  wherein,  after  reciting 
the  proceedings  in  the  action,  and  discussing  and  stating  his  views  on  certain 
legal  propositions,  he  concludes:  "It  is  therefore  ordered  and  adjudged  that 
the  cause  remain  on  the  docket  until  the  report  of  the  receiver  herein,  and 
until  the  further  order  of  this  court."  It  is  to  this  order  that  both  plaintifls 
and  defendants  have  excepted,  and  from  which  they  appeal. 

In  our  opinion,  the  order  is  not  appealable.  It  is*  merely  for  the  continu* 
ance  of  the  action.  It  is  not  an  intermediate  judgment,  order,  or  decree  in- 
volving the  merits.  It  could  not  possibly  fall  under  any  other  head  of  matter 
which  is  appealable. 

The  reasons  given  by  the  judge  are  no  part  of  his  order,  and  this  court  is 
not  to  be  considered  as  affirming  or  disaffirming  their  correctness,  nor  the  cor- 
rectness of  any  legal  views  expressed  by  the  judge  in  the  discussion  leading 
up  to  the  order;  these  reasons  and  views  are  not  now  properly  before  us  for 
decision. 

The  judgment  of  this  court  is  that  the  appeals  herein  be  dismissed  without 
prejudice  to  the  parties. 

'McIvEB  and  McGowan,  JJ.,  concur. 


Sawyeb,  Cashier,  v.  Senk  and  others. 
{Suprefme  Cburt  of  Bthtth  OaroHna.    Angost  22,  1887.) 

1.  Mortgage— Pobbcloburb—Releabe—Pbiobitibs. 

In  an  action  to  foreclose  a  mortgage,  given  by  the  defendant  M.,  conditioned  to  pay 
in  one  year  from  its  date  certain  overdrafts  by  her  husband,  a  member  of  the  firm 
of  8.  &  Son,  amounting  to  $1,500,  held,  that  deposits  of  the  firm,  made  before  the 
expiration  of  the  year,  in  pursuance  of  a  prior  agreement  that  tbey  might  be  with- 
drawn and  used  in  the  firm  business,  did  not  operate  as  an  extinguishment  of  the 
overdrafts  existing  at  the  time  the  mortgage  was  given,  and  coDsequently  did  not 
release  the  lien  of  the  mortgage,  so  as  to  give  a  junior  mortgagee  a  priority  of  lien. 

2.  Same. 

Subsequent  to  the  execution  of  the  mortgage,  a  note  for  the  sum  of  $1,500  was 
made  by  the  defendant  M.  to  S.  <&  Son,  and  by  them  transferred  to  the  plaintiff, 
who  gave  them  credit  for  the  amount  on  their  deposit  account.  The  note  was 
given  to  change  the  form  of  the  firm's  indebtedness  to  the  bank  from  overdrafts  to 
bankable  paper,  in  order  that  the  plaintiff  might  mUke  a  better  showing  to  the  oonip- 
troller  of  the  currency.  Afterwards  the  note  was  returned  canceled,  and  the  mort- 
gage, which  in  the  mean  time,  had  remained  in  plaintiff's  possession,  was  revived. 
Meld  that,  as  the  note  was  never  intended  as  a  payment  of  the  overdrafts,  it  did  not 
operate  as  a  release  of  the  mortgage,  and  that  the  junior  mortgagee,  whose  debt 
was  not  created  until  after  this  transaction,  was  not  entiUed  to  a  priority  of  lien. 

Appeal  from  circuit  court,  Richland  county;  Fbaseb,  Judge. 

KOBTON,  Special  Judge.  Bufus  D.  Senn  is  the  husband  of  M.  B.  Senn  and 
the  senior  member  of  the  firm  of  R.  D.  Senn  &  Son.  On  twenty-seventh  Jan- 
uary, 1877,  M.  R.  Senn  executed  to  plaintiff,  as  cashier,  of  the  Central  Na- 
tional Bank,  her  bond  for  $3,000,  and  recited  therein  that,  *' Whereas  Bufus 
D.  Senn,  by  overdrafts,  has  become  indebted  to  the  said  Central  National 
Bank  to  the  amount  of  fifteen  hundred  dollars,  and  is  unable  to  refund  the 
same,  now  the  condition  of  this  obligation  is  such  that,  if  the  said  Bufus  D. 
Senn  *  *  *  do  and  shall  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  above-named  J.  H.  Sawyer,  cashier  as  aforesaid,    *    *    *    the  full  sum 
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of  fifteen  hundred  dollars,  twelve  months  from  this  dale/'  with  interest,  etc., 
then  to  be  null  and  void,  and  gave  her  mortgage  of  even  date  on  real  estate 
to  secure  said  bond.  The  actual  liabilities  of  B.  D.  Senn,  at  that  date,  on 
overdrafts  to  the  bank  were,  on  his  individaal  account,  $4,000,  of  which 
$3,000  waS  paid  second  July,  1877;  and  on  the  account  of  B.  D.  Senn  &  Son, 
$1,112.36.  On  first  March,  1878,  M.  B.  Senn  delivered  to  plaintiff  her  note 
for  $1,500,  indorsed  by  B.  D.  Senn  &  Son,  to  change  the  form  of  indebtedness 
of  B.  D.  Senn  &  Son's  overdrafts.  This  note  was  canceled,  and  the  original 
bond  and  mortgage  continued  of  force,  about  twenty-fifth  of  March,  1878,  by 
M.  B.  Senn's  written  agreement.  B.  D.  Senn  Sc  Son  deposited  at  numerous 
times  between  twenty-seventh  of  January,  1877,  and  twenty-seventh  of  Jan- 
uary, 1878,  sums  which'  in  the  aggregate  amounted  to  $15,451.71,  which  by 
agreement  between  B.  D.  Senn  &  Son  and  the  said  bank,  made  prior  to  any 
of  said  deposits,  they  were  to  use  in  their  business  by  drafts  from  time  to  time 
as  the  deposits  were  made,  and  they  did  so  use  the  whole  of  said  deposits,  and 
become  further  indebted  to  said  bank  by  overdrafts.  M.  B.  Senn  executed  to 
F.  W.  Wagoner  &  Co.,  on  the  twenty-fifth  of  May,  1878,  a  bond  for  $2,000, 
conditioned  that  Bufus  D.  Senn  should  pay  to  them- $1,000,  with  interest,  by 
twentieth  of  March,  1883,  and  secured  the  same  by  a  second  mortgage  on  the 
real  estate  mortgaged  to  plaintiff  as  aforesaid. 

Plaintiff,  on  fifth  June,  1882,  commenced  this  action  against  M.  B.  Senn 
and  F.  W.  Wagener  &  Go.  to  foreclose  his  mortgage,  and  subsequently  had 
leave  to  amend  his  complaint  by  alleging,  as  paragraph  3a,  that  there  was  a 
mistake  in  the  condition  of  the  bond,  and  that  it  was  intended  to  cover  over- 
drafts by  B.D.  Senn  &  Son.  Mrs.  Senn  answered  setting  up  various  de» 
fenses,  all  of  which  she  subsequently  withdrew.  F.  W.  Wagener  &  Go. 
answered  setting  up  their  own  mortgage,  admitting  all  of  the  allegations  of 
the  complaint,  except  paragraph  3a,  and  alleging  that  plaintiff's  bond  was 
conditioned  for  the  payment  of  overdrafts  by  Bufus  D.  Senn  individually 
made;  that  he  was  not  so  indebted ;  that  B.  D.  Senn  Sc  Son  had  paid  their  over- 
drafts existing  when  M.  B.  Senn's  bond  to  plaintiff  was  executed — First,  by 
deposits  of  $15,451.71,  between  its  date  and  maturity,  and,  second,  by  the 
note  of  M.  B.  Senn,  for  $1,500,  indorsed  by  B.  D.  Senn  &  Son. 

This  action  has  been  reduced  to  a  contest  for  priority  between  two  mort- 
gage creditors  of  M.  B.  Senn.  She  has  waived  any  defense  she  may  have  had 
to  either.  F.  W.  Wagener  &  Go.'s  mortgage  is  valid;  it  is,  however,  junior, 
not  only  to  plaintiff's  mortgage,  but  also  to  the  latest  transaction  between 
plaintiff  and  M.  B.  Senn.  They  are  subsequent  creditors,  and  required  to 
take  notice  only  of  the  contract  which  was  referred  to  in  the  record  of  thirty* 
first  January,  1877,  and  not  of  any  other,  or  variation  of  this,  contract, 
whether  written  or  oral,  whether  left  out  of  the  instrument  referred  to  by 
mistake  or  otherwise.  The  allegations  of  paragraph  3a  of  the  complaint 
are,  therefore,  immaterial  to  the  case  as  it  now  stands. 

What  was  that  contract?  M.  B.  Senn's  bond  and  mortgage  were  collateral, 
and  it  was  not  material  to  state  the  precise  amount  of  the  principal  debt,  the 
object  being  to  make  the  collateral  large  enough  to  cover  that.  So  the  sum 
stated  in  the  collateral  is  $1,500,  to  secure  a  then  subsisting  indebtedness  of 
Bufus  D.  Senn  to  the  Central  National  Bank  by  overdrafts  of  any  person  or 
persons  who  could  create  an  indebtedness  against  him  by  drafting.  That 
the  principal  of  such  indebtedness  should  not  exceed  $1,500.  Bufus  D.  Senn 
was  then  liable  to  said  bank  on  overdrafts  by  himself  $4,000,  of  which  $3,000 
was  paid  second  July,  1877,  and  by  his  firm,  B.  D.  Senn  &  Son,  $1,112.36. 
The  withdrawing  by  B.  D.  Senn  &  Son  of  all  of  their  subsequent  deposits,  by 
special  agreement  prior  to  their  having  been  made,  prevents  them  from  being 
applicable  under  the  general  rule  to  the  extinguishment  of  their  overdrafts 
existing  on  twenty-seventh  January,  1877,  the  time  for  the  payment  of  which 
had  been  extended  one  year  by  the  transaction  on  that  day. 
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In  order  to  make  it  appear  to  the  comptroller  of  the  currency  that  the  form 
of  the  indebtedness  to  the  bank  had  been  changed  from  overdrafts  by  R.  D. 
Senn  So  Son  to  bankable  paper,  M.  B.  Senn  made  her  note  at  90  days,  for 
$1,500,  to  B.  D.  Senn  &  Son,  which  was  by  them  indorsed  to  the  bank,  and 
a  credit  of  that  amount  entered  on  their  deposit  account.  This  was  not  in- 
tended as  and  was  therefore  not  a  pajrment,  and  as  soon  as  the  exigency  had 
passed,  long  before  the  note  fell  due,  and  about  two  months  before  the  mort- 
gage to  F.  W.  Wagener  &  Co.,  the  transaction  was  annulled,  and  the  parties 
and  their  accounts  restored  to  their  previous  condition,  by  writing  the  follow- 
ing words  across  the  face  of  the  note,  to-wit:  '*This  paper,  being  informal,  is 
canceled,  and  the  original  bond  and  mortgage  in  possession  of  the  bank  to 
continue  of  force."  [Signed]  M.  B.  Senn.  J.  H.  Sawybr,  Cashier.  Wit- 
ness, B.  D.  Senn."  This  amounted  to  a  recognition  by  M.  B.  Senn  of  the 
continuing  validity  of  her  bond  and  mortgage  to  plaintiff  for  the  original  pur- 
pose. The  record  having  remained  intact,  was  notice  to  F.  W.  Wagener  & 
Co.  of  the  exact  statu  quo  at  the  time  he  took  his  mortgage.  If  the  plaintiff 
had  appealed,  he  might  have  had,  in  addition  to  the  amount  adjudged  to  him 
by  the  master  and  circuit  judge,  the  amount  of  Bufus  D.  Senn's  individual 
account,  but  not  having  appealed,  the  circuit  decree  cannot  be  disturbed  in 
that  respect. 

Having  announced  our  conclusion  on  the  law  and  facts,  let  us  turn  aside 
to  review  the  exceptions  and  able  argument  for  F.  W.  Wagener  &  Co.  which 
militate  against  our  decision.  The  first  three  exceptions  do  nc^  raise  any 
issue  of  substance,  were  not  argued,  and  need  not  be  considered.  The  next 
seven  relate  to  the  construction  of  the  condition  of  M.  B.  Senn's  bond  to  plain- 
tiff, and  what  parol  proof  is  admissible.  If  the  written  woixis  of  that  were 
construed  to  mean  that  Bufus  D.  Senn  had  become  indebted  to  the  bank  by 
overdrafts  drawn  by  himself  on  his  individual  account,  then  the  authorities 
cited  by  counsel  seem  decisive  that  no  parol  proof  could  be  adduced  to  reform 
it,  or  give  a  different  effect  as  to  F.  W.  Wagener  &  Co.,  subsequent  incum- 
brancers. But  having  construed  that  to  mean  that  Bufus  D.  Senn  had  be- 
come indebted  by  overdrafts  by  whomsoever  drawn,  so  only  the  drawer  or 
drawers  had  power  to  create  an  indebtedness  against  him  by  drawing,  it  was 
competent  to  prove  by  parol  who  had  made  such  drafts,  and  for  how  much. 
It  was  proven  that  he  was  a  general  partner  in  the  firm  of  B.  D.  Senn  &  Sun, 
and  it  follows  that  their  overdrafts  created  an  indebtedness  against  him,  and 
were  within  the  contemplation  of  that  bond,  and,  unless  discharged,  retained 
their  priority  under  the  mortgage  over  F.  W.  Wagener  &  Co.'s  debt  under 
his  mortgage. 

The  next  four  exceptions  relate  to  the  admissibility  of  the  evidence  to  prove 
the  agreement  as  to  deposits  by  B.  D.  Senn  &  Son  subsequent  to  M.  B.  Senn*s 
bond  and  mortgage  to  plaintiff,  and  as  to  the  effect  of  such  agreement  on  F. 
W.  Wagener  &  Co.  In  addition  to  the  authorities  cited  by  plaintiff  it  is  clear 
upon  reason  that  B.  D.  Senn  &  Son  might  make  such  a  contract  without  con- 
sulting M.  B.  Senn  or  her  subsequent  creditors.  By  her  bond  she  contem- 
plated that  no  payments  were,  during  the  ensuing  12  months,  to  be  made  on 
the  overdrafts  to  which  it  was  collateral.  They  were  to  be  paid  12  months 
from  that  date.  Not  within  one  year,  nor  by,  nor  on  or  before  a  particular 
day.  The  contract  was  with  reference  to  funds  not  only  upon  which  she  had 
no  lien,  but  which  she  could  not  consistently  with  her  undertaking  have  re- 
quested to  be  applied  to  the  overdrafts.  It  would  not  have  deen  a  fraud  upon 
her  rights  if  B.  D.  Senn  &  Son  had  had  exactly  the  same  transactions  with 
another  bank,  without  agreement  and  without  notice  to  her,  and  It  cannot  be 
that  such  an  agreement  might  not  be  made,  so  as  to  allow  B.  D.  Senn  So  Son 
to  continue  to  bank  with  the  bank  of  their  choice.  If  these  deposits  did  not 
relieve  her,  they  cannot  be  considered  with  reference  to  F.  W.  Wagener  & 
Co.;  they  were  then  utter  strangers,  and  only  became  creditors  of  M.  B.  Senn 
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on  twenty-fifth  May,  1878»  when  she  became  surety  for  her  husband  Bufus 
D.  Senn's  debt  to  them.  The  deposits  had  then  all  been  made,  and  all  with- 
drawn, and  their  equities  are  only  what  hers  then  were.  She  had  waived  her 
right  to  insist  upon  the  deposits  as  payment  by  her  conduct  in  reference  to  her 
$1,500  note.  There  was  no  writing  in  reference  to  the  deposits,  and  we  know 
of  no  rule  which  excludes  parol  testimony  as  to  the  terms  on  which  they  were 
received. 

The  fifteenth  exception  is  "that  the  note  of  March  1, 1878,  and  accompany- 
ing agreement,  even  if  not  payment  of  the  overdrafts  of  B.  D.  Senn  &  Son, 
were  a  release  of  Mrs.  Senn's  mortgage  to  plaintiff.  It  is  probable  from  the 
argument  that  this  exception  is  intended  to  cover  the  position  that  M.  B.^enn 
was  a  surety,  that  as  such  the  extension  of  time  given  by  taking  a  note  at  90 
days  was  a  release  of  her  bond,  and  therefore  of  her  mortgage,  but  an  exten- 
sion of  time  with  the  consent  of  the  surety  does  not  release  him.  Here  the 
extension  was  to  the  surety  herself.  Besides,  she  afterwards  agreed  to  cancel 
the  transaction  and  restore  matters  to  their  original  status,  and  this  while  she 
owed  neither  P.  W.  Wagener  &  Ck>.  nor  any  one  else. 

The  sixteenth  exception  asserts  that  the  delivery  of  the  mortgage  to  Mrs. 
Senn  was  a  release  of  its  original  lien.  It  does  not  appear  that  there  was  in 
fact  any  delivery  to  M.  B.  Senn  of  her  mortgage,  but  the  recital  of  the  ac- 
companying paper,  "I  have  this  day  deposited"  the  bond,  which  was  al- 
ready in  the  possession  of  the  bank,  imports  that  it  was  to  continue  in  the 
bank's  possession  for  the  new  purpose.  The  instantaneous  transfer  for  the 
purpose  of  the  deposit,  being  similar  to  that  of  a  deed  where  there  is  instan- 
taneous reconveyance  by  way  of  mortgage  for  the  purchase  money,  could  not 
operate  except  for  the  purpose  of  the  transfer,  and  not  by  way  of  extinguish- 
ment. Were  it  otherwise,  then  there  was  a  mutual  mistake  as  to  the  validity 
of  the  substituted  paper,  which  would  be  a  good  consideration  and  reason  for 
canceling  the  whole  transaction,  including  the  delivery  of  the  mortgage, — 
then  the  delivery  would  not  work  a  satisfaction  of  the  mortgage;  but  the  fact 
being,  as  we  adjudge,  that  there  never  was  an  actual  delivery,  and  never  was 
intended  by  any  party  to  the  papers  to  be  a  constructive  delivery,,  there  was 
no  delivery,  and  the  mortgage  retains  its  original  vitality  as  against  any  sup- 
posed redelivery  thereof  to  M.  B.  Senn.  The  transaction  was  with  M.  B.  Senn 
herself,  and  she  could  not  take  any  undue  advantage  of  plaintiff  therein,  nor 
does  she  seek  to  do  so,  nor  can  F.  W.  Wagener  &  Co.  compel  her  to  do  so. 
They  must  be  content  with  the  situation  as  they  found  it  twenty-fifth  May, 
1878. 

The  last  four  exceptions  are  general,  and  have  been  disposed  of  in  the  dis- 
cussion of  the  other  sixteen. 

F.  W.  Wagener  &  Co.  argue  that  the  judge  erred  in  holding  that  M.  B. 
Senn's  bond  was  a  continuing  guaranty.  We  do  not  understand  him  to  have 
so  held,  and  we  adjudge  that  it  was  only  a  guaranty  of  the  amount  due  on  the 
twenty-seventh  January,  1877,  with  interest  as  stipulated. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

McIVEB,  J.,  and  Withsrspoon,  Sp.  J.,  concur. 


SIMMS  and  Husband  v.  South  Carolina  By.  Co. 

{Supreme  Ckmrt  of  South  OaroHna.    September  20,  1887.) 

1.  Oabbiers— IwJUEY  TO  Pasbenoer— DujB  Cabe— Question  poe  Jury. 

Whether  or  not,  in  a  particular  case,  due  care  was  exercised,  is  for  the  Jnry  to 
determine;  and,  therefore,  in  an  action  for  injuries  received  by  plaintiff  in  alight- 
ing from  defendant's  train,  a  charge  that  it  is  the  duty  of  the  conductor  to  aaiaist 
passengers  from  the  train  is  erroneous. 
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2.  Same — Duty  of  CoimucroB. 

Id  such  action  it  is  also  error  to  charge  that  it  is  the  especial  duty  of  the  con- 
ductor to  assist  from  the  train  any  passengers  who  are  "aged,  helpless,  and  in- 
firm." 

3.  SaMB — CONTBIBUTOBT  NSOLIOBNCE — MbASUBB  OF  GaBB — PHYSICAL  iNFIBMniBB. 

The  standard  of  dne  care  and  caution  on  the  part  of  one  charged  with  contribu- 
tory negligence  is  that  ordinarily  exercised  hy  a  prudent  and  reasonable  man  in 
possession  of  the  ordinary  sense  and  capacities,  and  one  physically  deficient  is  re- 
quired to  exercise  caution  and  prudence  in  proportion  to  nia  defect. 

4.  AppBAir-REViBW— OBlEcnoNS  TO  Chabgb  murt  bb  Takbn  at  thb  Tihb. 

The  court  charged  a  general  proposition,  and  the  appellant  complained  that  it 
vPas  without  qualification,  but  the  desired  qualification  was  not  brought  to  the  at- 
tention of  the  court  at  the  time  of  the  charge.  Beld^  that  an  exception  based 
thereon  would  not  be  considered  on  appeal. 

Appeal  from  circuit  court,  Berkeley  county;  Withebspoon,  Judge. 

Simpson,  C.  J.  This  case  involves  that  perplexing  question,  negligence, 
and  it  arises  out  of  the  following  general  facts:  The  respondent  was  a  pas- 
senger on  the  appellant's  railroad  from  Charleston  to  Summerville,  the  latter 
point  being  her  destination.  As  the  train  approached  Summerville,  the  con- 
ductor called  out  "Summerville,"  and  the  passengers  destined  to  that  place 
prepared  to  disembark,  the  respondent  among  them.  After  stopping  and  re- 
maining, as  it  is  alleged,  the  usual  time,  the  train  moved  on.  As  it  began  to 
move  forward,  the  respondent,  who  was  on  the  steps  or  platform  of  the  rear 
car,  preparing  to  alight,  perhaps  becoming  alarmed  or  agitated,  jamped  from 
the  moving  car,  fell,  broke  her  arm,  and  was  otherwise  injured,  for  which 
injury  the  action  below  was  instituted,  alleging  negligence  in  the  employes  of 
the  company. 

At  the  trial  various  requests  to  charge  were  made  to  the  presiding  judge, 
both  by  the  respondent,  (plaintiff,)  and  the  defendant,  (appellant,)  most  of 
which  his  honor  charged,  and  there  being  no  appeal  from  several  of  them,  it 
will  not  be  necessary  to  mention  or  consider  them  all.  In  addition  to  respond- 
ing to  these  requests,  his  honor  made  a  general  charge  covering  the  whole 
case,  which  in  the  main  was  entirely  fair,  just,  and  legally  correct.  There 
was,  however,  in  our  opinion,  one  important  error,  which  is  fatal  to  the  judg- 
ment rendered,  and  which  necessitates  a  new  trial. 

The  first  exception  of  appellant  is  as  follows:  "Because  his  honor  erred  in 
charging  the  jury  that  it  was  the  duty  of  the  conductor  to  assist  the  passengers 
out  of  the  train."  His  honor,  in  discussing  the  legal  propositions  involved, 
among  other  things,  said:  "If  he,  the  conductor,  gave  her  [the  plaintiff]  suf- 
ficient notice,  on  approaching  the  station,  that  that  was  her  point  of  destina- 
tion, it  was  her  duty  to  have  got  ready  to  have  got  out,  and  it  was  his  duty 
to  assist  the  passengers  out,  especially  any  that  were  aged,  helpless,  and  in- 
firm. Did  he  assist  the  passengers  out,  or  was  he  careless  in  his  duties  on  that 
occasion?"  etc.  Inasmuch  as  it  was  apparent  from  the  testimony  that  the 
conductor  did  not  assist  the  plaintiff  in  alighting  from  the  car,  by  any  personal 
and  direct  act  of  assistance,  the  jury  under  this  charge  could  not  have  done 
otherwise  than  find  for  the  plaintiff,  because  here  was  an  announcement  by 
the  judge  that  the  law  required  such  assistance  to  be  rendered,  and  conse- 
quently that  the  absence  of  such  assistance  was  negligence.  Negligence,  as 
we  understand  it,  is  in  the  main  a  question  of  fact,  or  rather  whether  it  ex- 
ists or  not  in  a  special  case  is  a  question  of  fact  for  the  jury.  All  that  the 
law  has  ever  determined  on  the  subject  is  that  it  consists  in  failing  to  bestow 
due  care  to  the  matter  in  hand;  failing  to  do  that  which  due  care  requires  to 
be  done,  or  doing  that  which  said  care  forbids.  This  is  about  all  that  a  judge 
can  ordinarily  say  to  the  jury  as  to  the  law  of  negligence.  Whether  the  facts 
proved  show  the  absence  of  this  care  is  for  the  jury,  untrammeled  by  any  ex- 
pression of  opinion  from  the  judge.    Now,  it  seems  to  us  that  his  honor  here 
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went  beyond  this  rule  when  he  charged  the  Jury,  as  matter  of  law,  that  it  was 
the  duty  of  the  conductor  to  assist  the  passengers  off.  He  ought  to  have  left 
this  to  the  jury.  It  was  their  province  to  9ay  whether  failing  to  assist  the 
plaintiff,  under  the  circumstances  surrounding  her  and  him,  the  conductor 
failed  to  bestow  that  care  which  the  matter  reasonably  demanded  at  his  hands. 

The  appellant  excepted,  secondly :  "  Because  his  honor  erred  in  chargi  ng  the 
jury  that  it  was  the  duty  of  the  conductor  to  especially  assist  the  passengers 
out  who  were  *  aged  and  helpless  and  infirm,'  without  the  necessary  qualifi- 
cation that  notice  of  such  age,  helplessness,  or  infirmity  must  be  brought  home 
to  the  conductor  by  the  passenger,  or  the  conductor  be  proven  to  have  had 
knowledge  of  the  same."  Negligence,  as  we  have  said,  being  defined  in  law 
to  be  the  absence  of  due  care,  it  is  of  course  a  relative  matter,  and  therefore, 
what  would  be  negligence  in  one  case  might  not  be  so  in  another.  But  the 
whole  question,  where  the  case  escapes  a  demurrer  or  nonsuit,  is  for  the  jury 
upon  all  the  testimony.  And  inasmuch  as  we  think  it  was  error  for  the  judge 
to  charge,  as  he  did,  that  it  was  the  duty  of  the  conductor  to  personally  assist 
the  plaintiff  in  attempting  to  leave  the  car,  this  error  would  not  have  been 
cured,  even  if  the  qualification  suggested  had  been  made.  What  we  desire 
to  be  understood  as  saying  is  this:  That  the  fact  that  a  conductor  fails  to  as- 
sist a  passenger  in  disembarking  from  the  car  cannot  be  laid  down  in  law  as 
constituting  in  itself  negligence,  but  it  is  a  fact  which  may  go  to  the  jury, 
with  the  other  facts,  including  a  want  of  knowledge  on  the  part  of  the  con- 
ductor of  the  age  and  infirmity  of  any  passenger,  as  circumstances  for  them 
to  consider  in  determining  the  question  whether  due  care  had  been  observed 
or  not.  And  it  is  the  province  of  the  jury  to  decide  the  force  and  effect  of 
such  testimony,  and  not  for  the  judge. 

The  third  exception  complains :  **  That  his  honor  erred  in  charging  the  jury, 
without  qualification,  that  the  reasonable  time  which  it  was  the  duty  of  the 
defendant  to  give  passengers  upon  stopping  to  alight  from  its  train  at  any 
station,  must  be  in  reference  to  the  person ;  whether  it  be  a  child,  or  a  hale 
ma?,  an  aged  person,  or  decrepit  person,  they  must  have  time  with  reference 
to  their  physical  condition."  The  qualification  deemed  necessary  is  not  men- 
tioned, nor  does  it  appear  that  the  attention  of  the  judge  was  drawn  to  any 
especial  qualification  desired  by  appellant.  There  is  no  complaint  because  of 
the  fact  that  the  judge  charged  the  general  proposition  as  to  reasonable  time; 
it  is  only  that  this  proposition  was  charged  without  qualification,  but  the 
qualiflcaUon  desired  was  not  requested  at  the  time  of  the  charge.  We  there- 
fore pass  this  exception  by. 

The  fourth  and  last  exception  refers  to  contributory  negligence.  The  de- 
fendimt  requested  the  judge,  in  substance,  to  charge  that  what  would  be 
due  care  in  one,  so  as  to  shield  him  from  contributing  to  his  own  injury, 
might  not  be  so  as  to  another;  that  this  matter  depended  upon  the  condition  of 
the  person.  In  other  words,  that  what  might  not  be  an  imprudent  or  rash 
act,  looking  to  its  consequences,  in  one  in  the  full  possession  of  his  physical 
and  mental  faculties,  might  be  so  in  one  deficient  in  this  regard.  In  the  case 
of  Renneker  v.  Railroad,  20  S.  C.  219,  Mr.  Justice  McGowan,  in  delivering 
the  opinion  of  the  court,  announced  what  we  think  is  the  correct  principle  in 
such  cases,  as  follows:  "Where  the  rights  and  obligations  of  one  party  are 
made  to  turn  upon  the  proper  caution  of  another,  it  would  seem  that  there 
should  be  some  common  standard  by  which  to  test  the  fact,  and  we  know  of 
none  more  practicable,  other  than  that  of  a  prudent,  reasonable  man  in  pos- 
session of  the  ordinary  senses  and  capacities.  When  arrangements  are  made 
suitable  and  proper  for  such  persons,  nothing  more  should  be  required,  and 
one  falling  below  this  standard,  either  physically  or  mentally,  should  be  cau- 
tious and  prudent  in  proportion  to  such  defect.  Railway  companies,  though 
held  to  a  high  degree  of  care,  do  not  insure  the  safety  of  passengers  under  all 
circumstances." 
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It  is  the  judgment  of  this  oourt  that  the  judgment  of  the  circuit  court  he        i 
reversed.  , 

McGowAN,  J.,  concurs.  | 

McIyer,  J.  I  concur  In  the  result.  I  do  not  understand  that  there  is  any 
legal  duty  resting  upon  the  conductor  of  a  railway  train  to  assist  the  passen- 
gers in  leaving  the  cars.  It  is  true»  in  one  sense  of  the  word  it  may  be  the  | 
du^,  not  only  of  the  conductor,  but  also  of  any  gentleman  standing  by,  to 
assist  a  lady,  or  an  infirm  person,  in  leaving  the  cars,  but  that  is  not  such  a 
duty  as  a  court  of  law  takes  cognizance  of,  or  undertakes  to  enforce,  but  rests 
rather  on  considerations  of  politeness  or  humanity.  I  am  not  prepared,  there- 
fore, to  say  that  the  failure  of  a  conductor  to  assist  a  passenger  in  leaving  the 
cars  is  one  of  the  circumstances  to  be  considered  by  the  jury  in  determining 
the  question  of  negligence. 

Logan,  Assignee*  v.  Looak. 

{Supreme  O&urt  <tf  Skmih  QtroUna,    September  28, 18S7.) 

JuDomirr— SATiBFAonoir— -BviDBircB. 

The  eyidence  fails  to  establish  the  identity  of  the  judgment,  the  satisfSsctioii  of 
which  is  set  up  as  a  defense  in  this  case,  with  that  sought  to  be  renewed  by  the 
plaintiff.    The  judgment  of  the  court  below  is  therefore  affirmed. 

Appeal  from  circuit  court,  Abbeville  county;  Hudson,  Judge. 

Pressley,  Special  Judge.  The  appeal  in  this  case  involves  chiefly  ques- 
tions of  fact  which  have  been  found  by  the  master  in  favor  of  the  plaintiff, 
and  which  the  circuit  judge  confirmed.  Plaintiff,  as  assignee  of  James  Bailey, 
holds  a  judgment  against  defendant.  The  amount  at  first  was  9«>f000.  The 
record  was  burned  during  the  war,  and  in  the  proceeding  to  restore  the  same 
defendant  was  a  party.  Said  judgment  was  reduced  to  $1,250,  and  was  re- 
newed for  that  amount  Defendant  now  contends  that  this  judgment  was 
the  same  as  one  he  confessed,  in  1862,  to  Boozer  &  Bailey,  as  his  sureties  on 
a  bail-bond,  which  bond  was  never  forfeited,  and  thereby  said  judgment  was 
satisfied.  But  it  was  clear  from  the  dates  of  the  judgment,  and  the  differ- 
ence as  to  the  parties  plaintiff,  that  the  judgment  set  up  in  defense  had  no 
connection  whatever  with  the  judgment  of  which  renewal  is  sought  in  this 
case. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  MoIyjeb,  J.»  concur. 


Banks  and  another  v.  Zsllneb  and  another. 
{Supreme  Court  of  Georgia.    February  24,  1887.) 

JUDQMKWT— DOBMAHT— EXPIRATIOK  OF  LiBN— LlVT  OF  EXBCDTIOH. 

Where,  within  seven  years  after  the  rendition  of  a  judgment,  an  execution  was 
i8sue<i  and  an  entry  of  a  levy  thereon  was  made  by  the  sheriff,  but  the  levv  was  dis- 
missed by  the  oourt,  such  judgment  does  not  become  dormant^  within  the  mean- 
ing of  Code  Ga.  }  2914,  waich  provides  that  no  judgment  shall  be  enforced  when 
seven  years  have  expired  since  its  rendition,  and  no  execution  has  been  issued,  or, 
if  execution  has  been  issued,  when  seven  years  have  expired  since  the  last  oincial 
entry  upon  the  execution. 

Error  from  superior  court,  Monroe  county;  Boynton,  Judge. 
A.  D.  Hammond  and  T.  B,  Cabanias^  for  plaintiffs  in  error.    B,  W.  Beck 
and  W.  D.  SUme,  contra. 
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B1.ANDFOBD,  J.  The  question  in  this  case  is  whether  a  judgment  is  dor- 
mant upon  which  a  writ  of  execution  issued  within  seven  years,  and  upon 
which  Uie  sheriff  returned  tiiat  he  had  levied  the  same  upon  certain  property, 
which  levy  had  been  dismissed  by  the  court,  this  return  of  the  officer  being 
within  seven  years  from  the  return  of  the  judgment.  We  think  it  is  quite 
clear  that  the  judgment  Is  not  dormant,  under  section  2914  of  the  Code,  which 
says  that  no  judgment  shall  be  enforced  after  the  expiration  of  seven  years 
from  the  time  of  its  rendition,  when  no  execution  has  been  issued  upon  it;  or 
when  execution  has  been  issued,  and  seven  years  have  expired  from  the  time 
of  the  last  entry  upon  the  execution,  made  by  an  officer  authorized  to  execute 
and  return  the  same.  This  section  of  the  Code  .was  taken  from  an  act  ap- 
proved December  22,  1823,  and  is  almost  in  the  same  words.  This  act  of 
1823  is  an  amendment  to  the  act  of  December  19,  1822;  and  the  preamble  to 
this  act  recites  that  "a  contrariety  of  decisions  having  taken  place,  in  the  dif* 
ferent  circuits  of  this  state,  as  to  the  time  when  tlie  property  of  a  person 
against  whom  a  judgment  is  entered  shall  be  bound,  and  dormant  judgments 
being  collusively  kept  open  or  made  the  instruments  of  fraud  on  innocent 
purcnasers,  and  often  operating. oppressively  on  vigilant  and  bona  fide  credit- 
ors, "  it  enacts,  etc. 

The  fact  that  an  entry  of  a  levy  upon  an  execution  by  the  sheriff,  that  is 
to  say,  that  when  an  entry  is  made  within  seven  years  from  the  rendition  of 
the  judgment,  upon  an  execution  which  has  been  issued  within  seven  years 
from  its  rendition,  shall  not  be  dormant,  shows  that  while  the  execution  may 
have  slept  for  awhile,  it  has  waked  up,  that  it  is  active  and  alive,  and  puts 
all  persons  upon  notice  that  it  is  a  living  thing,  and  has  vitality;  and  such 
has  been  tlie  tenor  of  the  decisions  of  tlus  court  from  the  beginning.  Dis- 
missal of  the  levy  by  order  of  the  court,  or  by  order  of  the  plaintiff,  will  make 
no  difference,  and  it  is  the  entry  of  the  officer  which  gives  to  the  judgment 
vitality  and  activity  from  the  time  of  such  entry.  Vide  Foster  v.  Daniels^ 
39  Ga.  89;  Moore  v.  Ramsey,  10  Ga.  184;  Ellis  v.  Railroad  Co.,  61  Ga.  363; 
Stanley  v.  AfcWhorter,  (present  term,)  1  S.  E.  Bep.  260* 

Judgment  affirmed. 


St.  Cecilia  Academy  v,  Hardin. 
{Supreme  Court  of  Georgia,    February  22,  1887.) 

1.  CORPOBATIOW— 8UIT  BY,  WITHOUT  AlLBGATION  OF  InCOBPOEATIOH. 

An  academy  sued  without  alleging  that  it  was  a  corporation,  and  in  the  absence 
of  any  defense,  obtained  judgment.  Defendant  brought  suit  in  equity  to  restrain 
the  collection  of  a  fi.fa.  issued  upon  the  judgment,  and  it  was  conceded  by  him 
that  plaintiff  was  a  corporation.  Held,  that  the  judgment  was  valid,  and  tlie  col- 
lection of  the  execution  issued  thereon  could  not  be  restrained. 

2.  Sams— Pbbbumptiok  of  Incorpobatiok  from  Namk. 

Where  the  name  of  a  party  to  an  action  is  such  as  to  import  that  it  is  a  corpora- 
tion, and  tlie  cause  proceeds  to  iudgment  without  any  allegation  as  to  its  incorpo- 
ration, the  judgment  is  not  void. 

3.  Same — Judicial  Knowlkdge. 

Whether,  in  such  case,  the  name  imports  a  corporation,  should,  as  a  general 
rule,  be  lelt  to  judicial  knowledge. 

Error  to  superior  court,  Bartow  county;  Fain,  Judge. 

John  W.  Akin,  for  plaintiff  in  error.     Graham  <fe  Graham^  for  defendant. 

Clarke,  J.  An  action  at  law  was  brought  in  Bartow  superior  court, 
against  Mark  A.  Hardin,  by  the  St.  Cecilia  Academy,  without  alleging  that 
the  plaintiff  was  a  corporation,  to  which  defendant  niade  no  plea  or  other  de- 
fense ;  and  in  this  shape  fimil  judgment  was  rendered.  After  this,  when  exe- 
cution was  issued  on  said  judgment,  and  levied  on  defendant's  property,  he 
tendered  to  the  sheriff  an  afladavit  of  illegality,  which  the  sheriff  refused  to 
receive..    This  refusal  of  the  sheriff  is  made  the  ground  of  equity  jurisdic- 
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tion,  and  the  writ  of  injunction,  to  restrain  the  collection  of  the>2./a.,  was 
prayed.  The  usual  restraining  order  was  granted,  and  the  judge  on  the 
hearing  granted  the  writ.  This  action  of  the  judge  is  the  error  complained  of, 
and  the  only  ground  of  illegality  relied  on  was  that  the  judgment  was  void, 
because  the  St.  Cecilia  Academy  could  not  be  a  natural  person,  and  there  was 
no  allegation  that  it  was  a  corporation,  and  that,  therefore,  there  was  no  party 
plaintiff,  and  for  that  reason  the  judgment  was  void,  and  the  sheriff  should 
have  accepted  the  affidavit,  and  suspended  the  levy. 

1.  It  is  now  too  well  settled  to  require  argument  that,  if  the  name  of  the 
party  is  such  as  to  import  a  corporation  without  other  allegation,  and  proceeds 
to  judgment  in  that  shape,  the  judgment  is  not  void.  Wilson  r.  Machine 
Co.,  55  Ga.  672.  Whenever  necessary,  before  judgment,  the  allegation  could 
be  made  by  way  of  amendment  on  the  plaintiff^s  own  motion,  or  by  the  de- 
fendant's plea,  in  proper  form,  of  no  such  corporation,  which  would  require 
not  only  the  amendment,  but  the  proof  of  the  existence  of  the  corporation. 

2.  Whether  the  name  imports  a  corporation  should,  as  a  general  rule,  be 
left  to  judicial  knowledge.  If  the  name  is  manifestly  religious,  charitable,  or 
educational,  or  other  similar  beneficence  for  the  public  good,  the  usual  sub- 
jects of  incorporations,  it  should  import  an  incorporation.  If  it  is  a  financial 
commercial,  manufacturing  name,  or  other  kindred  purpose,  the  usual  sub- 
ject of  incorporation,  such  a  name  should  import  a  corporation.  There  is  a 
difference  between  such  names  and  those  indicating  partnerships,  joint  con- 
tractors, or  other  natural  persons,  not  the  usual  subjects  of  incorporations. 
Vide  authorities  cited  in  the  opinion,  55  Ga.  672. 

3.  The  foregoing  being  the  rule  of  adjudication  in  this  class  of  questions* 
this  case  is  relieved  of  all  difficulty  by  the  concession  of  the  fact  by  com- 
plainant (the  defendant  in  error  here^  that  the  St.  Cecilia  Academy  was  a  cor- 
poration at  the  institution  of  the  suit,  and  has  so  continued  up  to  this  time. 
This  concession  renders  this  judgment  not  only  not  void,  but  not  voidable; 
for,  if  the  complainant's  proceeding  had  been  in  proper  form,  and  in  due 
time,  and  contained,  as  it  does,  no  other  ground  for  setting  aside  the  judg- 
ment, it  would  be  valid  in  every  essential  respect.  Equity  follows  the  law. 
and  he  that  seeks  equity  must  do  equity,  are  among  the  fundamental  rules  oC 
that  branch  of  jurisprudence. 

4.  The  counsel  for  defendant  in  error  relied  upon  the  case  of  Barbour  v. 
Lodge,  73  Ga.  474,  and  not  without  an  apparent  right.  When  that  case  is 
properly  examined,  it  will  be  seen  it  was  against  the  Albany  Lodge  No.  24« 
Free  and  Accepted  Masons,  and  Albany  Chapter  No.  15,  Royal  Arch  Masons, 
as  though  they  were  partners,  or  for  some  reason  jointly  liable,  without  any 
allegation  to  that  effect.  There  was  a  demurrer  to  this,  which  was  properly 
entertained  by  the  court.  To  meet  and  overcome  this  demurrer,  the  plaintiff, 
pending  the  hearing,  asked  the  court  to  require  the  defendants  to  file  a  list  of 
all  the  names  composing  the  lodges,  which  the  court  refused,  thus  adding  to 
the  original  manifest  purpose  of  suing  the  individual  members  of  the  lodges 
as  partners,  without  making  any  amendment  for  that  object.  The  plaintiff 
then  offered  an  amendment,  yet  manifesting  such  purpose  to  make  liable  '*the 
members  of  the  lodge  in  their  individual  or  copartnership  capacity, "  and  further 
changing  the  nature  of  her  suit  to  a  proceeding  in  rem,  so  as  to  condemn 
specific  property.  The  suit  was,  legally,  not  against  the  lodges,  as  corpora- 
tions, but  against  "the  parties  composing  such  lodges,"  without  naming 
them.  This  warranted  the  court  in  saying,  there  was  no  person  sued,  and 
no  case  was  in  court,  as  the  declaration  stood.  Whether  there  was  anything 
to  amend  by  was  immaterial,  for  there  was  no  offer  to  cure  the  defect  by  any 
amendment  to  meet  the  exigency,  whether  it  was  amendable  or  not.  All  this 
occurred  during  the  progress  of  the  case,  and  before  any  final  judgment  could 
be  rendered.  Taking  the  declaration  as  it  was,  and  the  purpose  of  the  pleader, 
as  manifested  throughout  the  proceedings,  there  was  ''nothing  to  amend  by," 
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— certaiinly  no  such  amendmeDt  as  he  offered  could  avail.  In  the  case  in  55 
<xa.  672,  the  Sprague  Mowing-Machine  Company  sues  Wilson  &  Co.,'Without 
joining  any  other  person,  natural  or  artificial,  with  them.  Haying  made  no 
defense  of  any  sort  after  judgment  was  rendered,  defendant  moved  in  arrest 
of  judgment,  because  there  was  no  allegation  of  partnership  or  corporation, 
and  therefore  '* nobody  sued."  Plaintiff  sought  to  make  liable  only  Wilson 
A  Co.,  and  the  only  question  was  whether  anybody  sued  as  party  plaintiff. 
The  court  determined  that  the  name  of  the  plaintiff  imported  a  corporation, 
and  that  judgment  could  not  be  arrested,  for  the  manifest  reason  that  the  al- 
leged defect  was  amendable,  and  the  judgment  cured  such  defect.  The  case 
now  under  consideration  is  exactly  within  the  ruling  of  the  case  last  cited, 
and  the  case  referred  to  from  73  Ga.  is  not  in  conflict  with  it.  Hence,  for  that 
and  the  other  reasons  given,  it  follows  that  the  circuit  judge  should  not  have 
^^ranted  the  writ  of  injunction.    Judgment  reversed. 


Central  B.  B.  v.  Bouse. 

(Supreme  Qmri  qf  Georgia.    February  S,  1887.) 

1.  KsoLTGKNcs— Action  bt  Wirs  fob  Dbath  or  Husbaztd— Mbasubb  of  Dauaqbb. 

The  measare  of  damages,  in  an  action  by  a  wife  for  the  killing  of  her  hosbaud,  un- 
der Code  Ga.  J  2971,  is  not  affected  by  the  wants  of  the  family,  but  depends  solely 
on  the  value  of  the  husband's  life.  In  estimating  such  value  by  age,  habits,  health, 
occupation,  expectation  of  life,  ability  to  labor,  probable  increase  or  diminution 
of  that  ability  with  lapse  of  time,  rate  of  wages,  etc.,  the  necessarv  personal  ex- 
penses of  the  husband  should  be  deducted,  and  the  balance,  reduced  to  its  present 
value,  would  be  the  value  of  the  life. 

2.  SAMB—EviDENcifr— Nonsuit. 

In  an  action  by  a  wife  against  a  railroad  company  for  the  killing  of  her  hus- 
band, a  bridge-keeper  in  defendant's  employ,  the  evidence  showed  that  a  piece  of 
wood,  such  as  was  used  in  firing  the  defendant's  engines,  was  found  shortly  after 
the  passing  of  trains,  lying  in  the  bridge,  and  plaintiff's  husband,  lying  there  with 
it,  dead,  his  head  mashed  with  that  piece  of  wood.  Heidf  this  evidence  was  ample 
to  justify  the  denial  of  a  nonsuit, 
a.  Samb— Issubs— MiNoa  Childrbn— Mbaws  of  Support. 

In  an  action  by  a  wife  for  the  killing  of  her  husband,  under  Code  Ga.  J  2971,  the 
number  of  minor  children  is  not  in  issue,  nor  is  their  means  of  support;  and  while 
evidence  of  such  facts  is  altogether  irrelevant,  its  admission  is  not  ground  for  new 
trial. 

Appeal  from  Macon  county;  Fort,  Judge. 

JLyan  <&  Gresham  and  E.  A,  Hawkins,  for  plaintiff  in  error.  Guerry  <§ 
Bon,  B.  P.  Hollia^  and  E,  G.  Simmons^  for  defendant. 

Bleckley,  C.  J.  1.  In  a  suit  hy  a  wife  for  the  homicide  of  her  husband, 
the  number  of  minor  children  is  not  in  issue,  nor  is  their  means  of  support. 
The  seventh  ground  of  the  motion  for  new  trial  complains  that  the  court  per- 
mitted an  amendment  to  be  made  to  the  declaration,  introducing  the  children 
into  the  case,  and  alleging  something  in  relation  to  their  support.  The  dec- 
laration, we  find,  does  mention  that  there  are  four  minor  children,  and  that 
they  and  the  plaintiff  were  dependent  upon  the  deceased  for  a  support.  That 
is  not  matter  upon  which  an  issue  could  arise  in  such  a  case.  It  did  no  harm, 
however,  to  introduce  the  names  and  number  of  the  children  into  the  decla- 
ration, because  the  statute  contemplates  that  the  recovery  had,  if  any,  shall 
descend  to  the  wife  and  children,  just  as  though  the  husband  had  left  that 
much  estate  in  personalty  of  any  sort.  The  mention  of  the  children  in  the 
declaration  would  serve  as  a  sort  of  register  of  the  persons  interested  in  the 
recovery.  There  was  probably  no  impropriety  in  mentioning  the  children,  but 
it  was  not  matter  that  was  necessarily  to  be  presented  in  the  declaration.  No 
issue  could  be  taken  on  it  properly;  and  while  we  rule  that  it  did  no  harm, 
and  ifl  not  matter  for  reversal,  we  hold  that  it  was  not  essential  in^ny  respect 
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tion  of  life,  ability  to  labor,  and  to  furnish  care  and  attention  to  the  family, 
probable  increase  or  diminution  of  that  ability,  with  lapse  of  time,  rate  of 
wages,  etc.,  the  necessary  personal  expenses  of  the  husband  should  be  de- 
ducted, and  the  balance,  reduced  to  its  present  value,  would  be  the  value  of 
the  life.  The  ninth  ground  of  the  motion  for  new  trial  sets  foi-th  a  part  of 
the  charge  of  the  court  complained  of,  which  recognizes  an  estimate  made 
upon  what  would  be  required  to  support  the  wife  and  children,  in  arriving 
at  the  amount  of  damages.  We  hold  that  this  element  has  nothing  whatever 
to  do  with  the  question.  If  a  man's  family  is  expensive  or  inexpensive,  and 
he  is  killed  without  any  justification,  his  wife,  if  she  sues  alone,  or  his  chil- 
dren, if  he  has  no  wife,  can  recover  the  value  of  his  life.  It  matters  not  how 
they  have  been  accustomed  to  be  supported,  or  what  their  wants  are  or  have 
been.  It  is  simply  a  question  of  valuing  that  man's  life;  and,  in  making 
such  valuation,  he  ought  to  be  treated  as  any  other  producer,  chargeable  upon 
his  income  with  his  personal  expenses, — his  own  individual  personal  ex- 
penses. These  would  diminish  his  value  to  his  family  or  his  estate.  Ascer- 
tain what  his  value  to  his  family,  including  his  earnings  or  income,  would 
be;  arrive  at  the  gross  amount;  then  deduct  from  it  what  he  would  have  to 
lay  out  as  a  producer  to  render  the  service  or  to  acquire  the  money  that  he 
might  be  expected  to  produce;  reduce  the  whole  net  result  to  its  present  value ; 
render  a  verdict  for  it;  and  the  recovery  would  be  sustainable.  Qeof'gia  Rail- 
road V.  Pittmant  73  Ga.  325. 

Solely  because  of  error  in  charging  the  jury  as  set  forth  in  the  ninth  ground 
of  the  motion,  the  judgment  of  the  court  below  is  reversed. 


Smfth  and  another  v.  Du  Bose  and  another,  Ex*rs. 
{Supreme  Ootirt  of  Oeorgia,    June  13,  1887.) 

1.  'Wii.L— Dbvi8»  to  Bastabd  Ghildbkn— Public  Policy. 

A  testator,  a  white  man,  who  had  cohabited  wiili  a  colored  woman,  devised  all 
his  property  to  the  bastard  child  of  such  cohabitation,  and  her  children,  uf  whom 
£.,  a  friend  of  the  testator,  was  the  putative  father.  It  did  not  appear  that  the  in- 
tercourse between  £.  and  the  bastard  dauf^hter  of  testator  was  carried  on  in  conse- 
quence of  any  ai?reement  or  promise  on  the  testator's  part,  to  make  provision  for 
such  child,  and  the  children  bom  in  consequence  of  such  intercourse,  and  the  will 
was  in  fact  made  after  the  death  of  B.  Jleid,  that  the  will  was  not  void  on  the 
ground  of  public  policy. 

2.  8aMB— MlSBBPBKSKNTATIONS  TO  TeBTATOB— SuiT  TO  SeT  AsIDB— INSTRUCTIONS. 

In  an  action  to  set  aside  a  will  for  misrepresentations  made  to  the  testator,  the 
court  instructed  the  jury  that,  **  before  the  will  can  be  set  aside  for  misrepresenta- 
tions, it  must  appear  that  the  misrepresentations  were  made,  proved  to  be  false, 
made  in  bad  faith,  for  the  purpose  of  procuring  the  will."  Ilela,  that  it  was  imma- 
terial whether  or  not  the  misrepresentations  were  made  for  the  purpose  of  procur- 
ing the  will,  provided  they  did  procure  ^t,  and  this  part  of  the  charge  was  erroneous ; 
bat  that  the  error  was  cured  by  a  previous  instruction  to  the  effect  that  if  tlie  jury 
believed  that  the  will  was  induced  solely  by  the  belief  in  the  truth  of  the  represen- 
tations, and  they  were  not  true,  then  they  would  be  authorized  in  setting  tne  will 
aside;  and  also  cured  by  the  fact  that  the  evidence  showed  that  the  representations 
were  true. 
8.  Public  Policy— Question  op  Law  for  thb  Court. 

The  question  of  what  contravenes  the  public  policy  of  a  state  Is  not  a  question 
of  fact  to  be  submitted  to  the  jury,  but  is  a  question  of  law  to  be  determined  by  the 
court. 

Appeal  from  superior  court,  Hancock  county;  Lumpkin,  Judge. 

N.  J,  Hammond^  Hill  eft  Harris,  Bacon  <&  Rutherford,  and  R.  W.  Patter- 
son, for  plaintiffs  in  error.  C,  W.  Du  Bose,  W,  M.  eft  if.  P.  Reese,  J.  T,  Jor- 
dan, and  Reese  eft  Little,  contra. 

Hall,  J.  In  response  to  a  notice  served  by  the  executors  of  David  Dick- 
son, late  of  Hancock  county,  deceased,  on  his  heiis  and  distributees,  to  show 
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»use  why  his  will  should  not  be  proved  in  solemn  form,  a  portion  of  thei 
appeared  and  caveated  the  probate  court  on  the  grounds:  (1)  That  the  wj 
veas  procured  by  the  undue  influence  of  Amanda  Dickson  and  her  mothe 
Tulia  Dickson,  or  one  of  them.  (2)  That  it  was  procured  by  the  fraud  of  sai 
Julia  and  Amanda,  in  inducing  said  David  Dickson  to  believe  that  sai 
Ajnanda  was  his  child,  when  she  was  not;  and  that  her  sons  were  the  sons  < 
Bubanks,  when  they  were  not.  (3)  That  the  whole  paper  is  a  scheme  to  cari 
into  effect  the  last  clauses  of  item  4,  all  of  the  seventh  item,  and  all  of  i\ 
ninth  item,  relating  to  said  Amanda  and  her  said  children,  the  alleged  natur 
sons  of  Eubanks,  which  items  are  inconsistent  with  the  laws,  or  contrary  i 
bhe  policy  of  the  state,  and  therefore  the  whole  paper  is  void  as  a  will  for  th 
ind  for  the  reasons  stated  in  the  caveat  and  this  amendment;  that  if  the  who 
is  not  void,  said  parts  are  void  for  said  reason.  The  other  reasons  stated  i 
the  original  caveat  of  file  were  that  the  paper  was  not  David  Dickson^s  wil 
that  he  had  not  testamentary  capacity  to  make  a  will ;  that  it  was  made  und< 
the  undue  influence  and  improper  control  exercised  over  him  by  Amam 
Dickson;  that  it  was  made  under  a  mistake  as  to  his  heirs  at  law,  and  was  n 
such  a  will  as  he  would  have  made  had  he  known  the  facts;  because  the  pap< 
was  in  its  scheme  and  nature  and  tendency  illegal  and  immoral,  and  contrai 
bo  the  policy  of  the  state  and  of  the  law,  and  destructive  and  subversive  of  tl 
interests  and  welfare  of  society. 

The  will  was  admitted  to  probate  by  the  court  of  ordinary;  and  from  th 
judgment  the  caveators  appealed.  On  the  appeal  trial,  all  question  as  to  tl 
capacity  of  the  testator  to  make  a  will  was  abandoned.  The  other  grounds  • 
the  caveat  were  those  relied  on  to  defeat  the  probate  of  the  will.  On  th 
trial,  as  well  as  that  before  the  ordinary,  the  will  was  sustained,  and  a  jud] 
ment  was  taken  admitting  it  to  probate  and  record. 

The  material  questions  discussed  before  this  court  were — (1)  That  the  wi 
was  the  result  of  the  undue  influence  exercised  by  Amanda  Dickson,  one  < 
the  principal  beneficiaries  under  its  provisions,  and  her  mother,  Julia  Did 
son,  upon  the  testator.  (2)  That  it  resulted  from  false  and  fraudulent  repi 
sentations  made  by  Amanda  and  Julia,  not  only  as  to  the  paternity  < 
Amanda,  but  of  Amanda's  children,  it  being  insisted  that  Amanda  was  n 
the  child  of  the  testator,  and  that  her  sons,  Julian  H.  and  Charles  G.,  we 
not  the  natural  sons  of  the  testator's  deceased  friend,  Charles  H.  Eubank 
(3)-  That,  in  consequence  of  these  facts,  the  will  embodied  a  scheme  of  Amanc 
and  Julia  to  carry  out  the  same  by  virtue  of  the  items  and  provisions  in  fav* 
of  Amanda  and  her  children;  that  the  scheme  was  inconsistent  with  law,  ai 
contrary  to  the  public  policy  of  the  state;  and  if  it  did  not  render  the  who 
paper  void  as  a  will,  it  did  so  at  least  as  to  the  items  or  portions  in  favor 
Amanda  and  her  children,  because  of  its  tendency  to  promote  illegal  ai 
immoral  intercourse  between  Amanda  and  her  alleged  paramour,  the  sa 
Eubanks,  such  intercourse  being  destructive  and  subversive  of  the  welfa 
and  interests  of  society. 

The  items  of  the  will  bearing  upon  these  questions  are  the  following:  Ite 
4.  "I  give,  bequeath,  and  devise  to  Julian  H.  Dickson  and  Charles  G.  Die 
son,  minor  children  of  Amanda  A.  Dickson,  and  the  natural  sons  of  my  d 
ceased  friend,  Charles  H.  Eubanks,  and  to  the  survivor  of  them,  in  caseeith 
should  die  leaving  no  child  or  children,  or  representatives  or  representors 
a  deceased  child  or  children,  the  two  tracts  of  land  in  Hancock  county,  *  * 
[describing]  adjoining  the  land  of  Baxter,  the  Alexander  place  now  occupit 
by  said  children  and  others,  containing  in  all  five  hundred  acres,  more  orles 
I  appoint  Amanda  A.  Dickson,  the  mother  of  said  children,  the  testamenta 
guardian  of  the  property  given  to  her  children  by  this  item  of  my  will,  aj 
my  executors  are  directed  to  turn  over  said  property  to  her  as  such  guardia 
to  be  managed  by  her  for  them  till  they,  or  either  of  them,  marry  or  come 
age,  at  which  time,  as  the  case  may  be,  said  property  may  bediyided,  sha 
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and  share  alike.  If  both  of  said  children  should  die  before  marriage  or  attain- 
ing lawful  age,  leaving  no  child  or  children,  or  the  representative  of  a  de- 
ceased child  surviving,  then  the  property  in  this  item  shall  go  to  Amanda  A. 
Dickson,  their  mother."  Item  7.  '*!  give,  bequeath,  and  devise  all  the  rest 
and  residue  of  mj  estate,  not  expressly  disposed  of  by  this  will  otherwise,  as 
well  all  I  now  own,  as  all  I  may  hereafter  accumulate  up  to  the  time  of  my 
decease,  including  lands,  live  stock,  farming  implements,  crops  on  hand  and 
crops  growing,  railroad  stock,  bonds,  notes,  accounts,  and  everything  else  of 
value  I  may  own  at  my  death,  to  Amanda  A.  Dickson,  of  Hancock  county, 
now  living  with  her  mother  near  my  plantation,  for  and  during  her  natural 
life,  free,  clear,  and  exempt  from  the  marital  rights,  power,  control,  or  cus- 
tody of  any  husband  she  may  have;  with  full  power  to  her,  the  said  Amanda 
A. .Dickson,  without  the  aid  or  the  interposition  of  any  court,  to  sell  said 
property,  and  convey  the  same,  and  to  reinvest  the  proceeds  of  said  sales  in 
other  property,  or  in  good  security,  to  be  held  by  her  for  her  life  as  aforesaid. 
I  cliarge  the  property  bequeathed  by  this  item  of  my  will  with  the  support 
and  education  of  the  children  of  the  said  Amanda  A.  Dickson,  as  well  thos« 
hereafter  to  be  born  as  those  now  living;  their  support  to  be  ample  but  not 
extravagant,  their  education  to  be  the  best  that  can  be  procured  for  them  with 
a  proper  regard  for  economy;  all  of  which  I  leave  to  the  sound  judgment  and 
discretion  of  the  said  Amanda  A.  Dickson,  without  any  interference  from  any 
quarter.  As  either  of  the  children  of  the  said  Amanda  A.  Dickson,  born  or 
to  be  born  to  her,  come  of  age  or  marry,  I  direct  her  to  set  off  to  such  child 
BO  marrying  or  coming  of  age,  a  portion  of  said  property,  she  to  determine, 
in  her  unlimited  discretion,  what  property  and  how  much  shall  be  set  off, 
with  only  this  instruction,  that  the  amount  must  not  be  so  great  as  to  defeat 
or  imperil  my  purpose  to  provide  for  her  during  life,  and  for  her  children,  as 
well  those  to  be  born  hereafter  as  those  now  in  life.  Upon  the  death  of  th« 
said  Amanda  A.  Dickson,  I  give,  bequeath,  and  devise  what  may  remain  of 
the  property  embraced  in  this  item  of  my  will  to  the  children  of  the  said 
Amanda  A.  Dickson,  and  the  representatives  of  any  deceased  child,  share  and 
share  alike,  such  representatives  taking  per  stirpes  and  not^er  capita,  '*  The 
ninth  item  named  the  propounders  as  his  executors,  directed  them  to  prove 
his  will  in  solemn  form,  and  to  turn  over  to  said  Amanda  all  the  property 
given  her  for  life,  and  requested  them  to  see  to  it  while  they  live  "that  Amanda 
A.  Dickson  and  her  children  are  protected  in  their  person  and  their  property, 
under  the  laws,  so  far  as  they  may  be  able  to  do  so;*'  and  gave  each  of  the 
executors  $2,500  in  lieu  of  commissions. 

1.  We  shall  consider,  first,  whether  this  will,  in  the  various  items  men- 
tioned above,  and  according  to  its  scheme,  and  the  proof  had  upon  that  sub- 
ject, can  be  deemed  contrary  to  public  policy  and  void ;  and  whether  that  ques- 
tion was  clearly  and  properly  submitted  to  the  jury  under  the  charge  of  the 
court  and  the  testimony  in  the  case.  To  do  so  intelligently,  it  will  be  neces- 
sary to  state  accurately  the  several  charges  of  the  court  upon  that  subject,  to 
which  the  caveators  excepted;  and  these  will  be  found  in  the  eighteenth, 
twenty-second,  twenty-fourth,  twenty-fifth,  and  twenty-eighth  grounds  of  the 
motion  for  new  trial,  which  are  as  follows:  "(18)  The  court  erred  in  char;?- 
ing  the  jury  at  request  of  counsel  for  the  propounders  as  follows:  •  There  is 
no  public  policy  in  Georgia  which  prevents  colored  persons  from  taking  prop- 
erty under  a  will,'  without  more,  and  without  coupling  to  that  the  considera- 
tion of  illicit  intercoui-se,  which  may  have  produced  said  will."  "(22)  At 
request  of  counsel  for  caveators  the  court  charged  jury  that,  *  If  Amanda  was 
the  bastard  child  of  David  Dickson,  begotten  in  this  state,  of  a  negro  slave, 
prior  to  the  late  emancipation,  he  was  under  no  obligation  to  support  or  pro- 
vide for  such  child  prior  to  such  emancipation,  except  as  a  slave,  if  his  slave, 
but  then  only  while  she  was  his  slave;'  and  was  further  requested  in  writing 
to  charge:    *  No  obligation  was  upon  David  Dickson,  if  he  so  begot  said  slave* 
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to  support  or  provide  for  her  after  emancipation^  or.  if  any  such  obligation 
existed,  it  ceased  upon  her  becoming  21  years  old,*  and  the  court  so  charged, 
leaving  out  the  words  *or  if  any  such  obligation  existed  it  ceased  upon.' 
and  inserting  'and'  after  emancipation,  and  then  refused  to  charge,  as  re- 
quested in  writing:  <  If  this  will  was  made  after  such  majority,  and  Amanda 
was  such  bastard  of  this  testator,  the  parts  giving  this  property  to  her  are 
void,  because  contrary  to  public  policy.'  The  refusal  of  this  request  was 
error."  "(24)  The  court  erred  in  refusing  to  charge,  as  requested  in  writing 
by  the  counsel  fbr  the  caveators:  •  If  the  jury  believe  from  the  evidence  that 
this  will  sought  to  be  propounded  is  contrary  to  the  policy  of  the  state  o£ 
Georgia,  then  the  jury  would  be  authorized  to  find  against  the  will.'  (25) 
The  court  erred  in  refusing  to  charge  as  follows:  <  Under  the  constitution 
and  laws  of  the  state  of  Georgia,  marriages  between  white  persons  and  negroes 
are  forbidden,  and  the  public  policy  of  the  state  is  against  the  mingling  of 
the  blood  of  these  races,  and  if  you  believe  that  this  will  is  against  said  policy, 
it  is  absolutely  void,'  though  requested  in  writing  by  counsel  for  the  caveat- 
ors." "(28)  The  court  erred  in  concluding  his  charge  as  follows:  *  Every 
man  in  this  state  has  a  right  to  will  his  property  to  whom  he  pleases.  There 
is  no  policy  of  the  state  which  would  make  it  unlawful,  or  contrary  to  such 
policy,  for  a  ihan  to  will  his  property  to  a  colored  person,  to  any  bastard,  or  to 
his  own  bastard,  and  such  considerations  as  these  would  not  alone  authorize  a 
will  to  be  set  aside;  but  you  may  consider  all  the  facts,  relationships,  and  cir^ 
cumstances  in  evidence  in  deciding  the  questions  made  before  you,  wbich  I 
have  already  stated  and  explained  to  you.'  It  was  error  in  Che  conclusion 
thus  to  group  and  stat«  the  facts  touching  the  case;  thus  to  use  the  words, 
*  set  aside,'  in  the  statement  of  the  absence  of  a  policy  as  to  a  testator's  bastard, 
without  regard  to  whether  he  owed  any  legal  obligations  to  such  bastard,  and 
because  it  did  not  sufficiently  emphasize  that  matter  of  illegal  cohabitation." 
It  will  be  remarked  that  this  will  makes  no  provision  for  Julia,  who,  it  is 
alleged,  was  the  concubine  of  the  testator;  that  there  was  no  pretense  of  i^ar- 
riage  between  Eubanks  and  Amanda;  and  that  there  is  no  direct  evidence  go- 
ing to  establish  the  fact  that  the  intercourse  between  Amanda  and  EubaiU^s 
took  place  and  was  carried  on  in  consequence  of  any  previous  agreement  or 
promise  on  the  testator's  part  to  make  provision  for  Amanda  and  the  children 
born  in  consequence  of  that  intercourse.  The  will  was  made  after  that  inter- 
course had  ceased,  and  after  the  death  of  Eubanks.  It  was  not  seriously  in- 
sisted that  past  cohabitation  would  render  a  gift  by  the  party  holding  such  a 
relation  to  a  woman,  void  or  illegal ;  and  had  it  been  so  contended,  the  argu- 
ment could  have  rested  upon  no  legal  principle  whatever.  Indeed,  from  a 
very  early  period,  the  law  has  been  well  settled  to  the  contrary.  Vide  Beall  v. 
Beall,  8  Ga.  224;  Hargrovea  v.  Freeman,  12  Ga.  342;  Daf^U  v.  Moody,  15  Ga. 
175.  A  contract  to  make  compensation  for  the  injury  done  in  consequence  of 
past  illegal  cohabitation,  which  contained  no  stipulation  for  future  intercourse, 
has  been  held  to  be  valid;  and  even  where  such  a  contract  had  been  fully  ex- 
ecuted, and  the  intercourse  was  kept  up  afterwards,  yet  if  it  did  not  appear 
that  the  subsequent  cohabitation  was  made  a  stipulation  in  the  contract,  it 
has  been  maintained;  where  there  was  no  evidence  of  any  promise  or  under- 
standing, other  than  that  inferred  from  the  fact  of  future  illicit  intercourse 
between  the  parties,  this  did  not  affect  the  validity  of  the  transaction.  Thus, 
where  a  bond  had  been  given  in  consideration  of  past  cohabitation,  without 
any  express  stipulation  to  that  effect,  or  without  evidence  from  which  it  could 
be  shown  that  the  future  cohabitation  of  the  parties  was  one  of  its  cooditions, 
although  in  fact  they  subsequently  so  cohabited,  it  was  held  that  the  bond  was 
nevertheless  valid,  and  upon  it  an  action  could  be  maintained.  Chit.  Gont. 
979;  Trovinger  v.  McBumey;  5  Cow.  253;  Gray  v.  Mathias,  5  Ves.  286;  Hall 
V.  Pabner,  3  Hare,  532;  Brown  v.  Kinsey,  81  N.  C.  245;  Greenh.  Pub,  Pol. 
204-207,  both  inclusive,  and  other  citations  in  the  notes  thereto;  Gay  v.  Far-^ 


Digiti 


zed  by  Google 


<3a.]  8MITH  V.  DU   BOBE.  313 

part,  106  U.  S.  679,  1  Sup.  Cfc.  Bep.  456.  "The  test,"  says  Dillard,  J.,  in 
delivering  the  opinion  in  Broton  v.  Kinsey,  "always  is,  does  it  appear  by  the 
contract  itself,  or  was  there  any  understanding  of  the  parties,  though  not  ex- 
pressed, that  the  intercourse  was  to  continue?" 

Neither  at  the  testator's  death  nor  when  the  will  was  executed  could  a  con- 
tinuance of  the  relations  between  Eubanks  and  Amanda  have  been  oontem- 
plated,  for,  as  before  remarked,  Eubanks  was  then  dead.  There  is  absolutely 
nothing  in  the  case  to  show  that  the  testator,  as  contended  by  the  caveators, 
had  knowledge  of  any  illicit  intercouse  between  Worthen,  one  of  his  executors, 
and  Amanda,  subsequent  to  Eubank's  death.  The  circumstances  in  proof 
warrant  no  such  inference;  and  nothing  beyond  vague  suspicion  or  mere  con- 
jecture could  impute  to  him  knowledge  of  the  fact,  or  of  a  purpose  on  his  part, 
to  make  provision  with  a  view  to  the  creation  of  such  a  relation  between  these 
last-named  parties.  One  thing  is  certiain,  that  there  was  no  offspring  from 
this  intercourse  during  the  life  of  the  testator;  nor  is  there  a  single  fact  in 
proof,  to  charge  him  with  knowledge  of  it,  or  to  show  that  he  in  any  way  en- 
couraged or  promoted  it.  His  will  certainly  made  no  provision  for  the  carry- 
ing on  of  such  intercourse,  or  for  the  maintenance  and  support  of  any  off- 
spring that  might  result  therefrom. 

The  principal  complaint  here  is  that  anything  which  has  a  tendency  to  in- 
duce intercourse  between  persons  of  the  white  and  negro  races  is  contrary  to 
public  policy,  and  consequently  void;  and  this  conclusion  is  drawn  from  the 
prohibition  of  marriage  between  these  races,  as  found  in  our  constitution  and 
Jaws.  Illicit  intercourse  between  persons  of  the  same,  as  well  as  different, 
races  is  made  penal  by  our  Code,  as  also  intercourse  between  persons  standing 
in  near  relations  of  consanguinity  or  affinity  to  each  other,  whether  that  in- 
tercourse take  place  in  consequence  of  prohibited  marriage  or  otherwise.  It  is 
well  settled  that  a  white  man  may  be  guilty  of  fornication  or  adultery  with  a 
colored  woman,  and  vice  versa;  and  that  a  white  or  colored  man,  if  a  child  is 
begotten  in  consequence  of  such  illicit  intereourse,  may  be  held  liable  for 
bastardy.  Allen  v.  Harris,  40  Ga.  220.  Indeed,  there  is  no  difference  in  this 
respect  between  the  rights  and  liabilities  of  the  different  races.  The  four- 
teenth amendment  of  the  constitution  of  the  United  States  provides  in  ex- 
press terms  that  ''ail  persons  born  or  naturalised  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the 
state  wherein  they  reside.  No  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.  '*  The  supreme  court  of  the  United  States  has  decided  that 
this  amendment  made  all  colored  persons  born  in  the  United  States,  and  sub- 
ject to  its  jurisdiction,  citizens  of  the  United  States  and  of  the  states  in  which 
thev  reside.  Slaughter-House  Cases,  16  Wall.  90, 95,  97;  Bradwll  v.  State, 
Id.  130;  Munloek  v. Memphis,  20  Wall.  615:  Walker  v.  SauvineU  92  U.  S.  90: 
Munroe  v.  Phillips,  64  Ga.  32.  Under  the  constitution  of  Georgia,  (section 
5017  of  the  Code,)  "all  citizens  of  the  United  States,  resident  in  this  state,  are 
hereby  declared  citizens  of  this  state;*'  and  it  is  made  the  duty  of  the  general 
assembly  to  enact  such  laws  as  will  protect  them  in  the  full  enjoyment  of  the 
rights,  privileges,  and  immunities  due  to  such  citizenship.  And  to  this  effect 
is  section  44  of  the  Code.  All  distinctions  as  to  the  rights  pertaining  to  citi- 
zenship between  the  two  races  are  abolished  by  this  legislation  and  by  these 
constitutional  provisions.  As  to  their  civil  rights,  they  stand  upon  the  same 
footing.  It  follows,  therefore,  that  whatever  rights  and  privileges  belong  to 
a  white  concubine,  or  to  a  bastard  white  woman  and  her  children,  under  the 
laws  of  Georgia,  belong  also  to  a  colored  woman  and  her  children,  and  that 
the  rights  of  eac^  race  are  controlled  and  governed  by  the  same  enactments  or 
principles  of  law.    Among  the  rights  of  citizens  of  this  state,  enumerated  in 
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section  1654  of  the  Code,  are  the  right  to  the  acquisition  and  enjoyment  of 
private  property,  and  the  disposition  thereof,  the  right  to  vote,  hold  office^ 
etc.  It  is  unquestionably  true  that  a  testator,  by  his  will,  may  make  any  dis- 
position of  his  property  not  inconsistent  with  the  laws  or  contrary  to  the  pol- 
icy of  the  state.  Code,  §  28d9.  And  this  accords  with  the  general  law  upon 
this  subject.  Most  persons  in  modern  times,  by  that  law,  are  deemed  capable 
of  taking  under  wills,  and  the  exceptions  as  to  those  who  are  incapable  of 
talcing  are  carefully  enumerated,  and  rest  generally  upon  grounds  of  public 
policy.  Upon  these  grounds,  alien  enemies  are  excluded  from  benefits  under 
wills;  and  so  are  others  whose  participation  in  such.benefits  could  in  any  sense 
of  the  word  be  called  immoral;  if  a  will  makes  a  devise  or  bequest  to  further  or 
•any  into  effect  some  illegal  purpose  which  the  law  regards  as  subversive  of 
sound  policy  and  good  morals,  such  devise  or  bequest  will  be  held  void,  and 
the  executor  would  not  be  justified  in  paying  it.  The  conditions  of  a  testa- 
mentary gift  tending  to  separation  or  divorce  between  husband  and  wife 
would  be  treated  as  void;  and  to  the  same  general  principle  of  good  morals 
and  sound  policy  may  be  referred  various  miscellaneous  restraints  upon  tes- 
tamentary disposition  which  local  law  sees  fit  to  enforce.  Thus,  under  the 
Louisiana  C!ode,  a  will  made  in  favor  of  the  testator's  concubine  is  treated 
as  null  and  void.  Gibson  v.  Dooley,  32  La.  Ann.  959.  Doubtless,  the  local 
conception  of  public  policy  on  such  points  is  liable,  in  different  jurisdictions 
and  at  different  times  and  different  epochs,  to  great  variations.  I>ecisiona 
must  greatly  vary  in  consequence.    Schouler,  Wills,  §§  22,  23. 

There  is  nothing  in  the  law  of  Georgia  that  we  have  seen  inhibiting  com- 
pensation for  past  illegal  cohabitation  being  made  by  a  white  man  to  a  white 
woman ;  and  under  the  law  as  it  now  stands  there  can  be  nothing  to  prevent 
its  bting  made  by  such  white  man  to  his  colored  paramour.  No  arrangement 
for  future  cohabitation  with  a  black  or  white  woman  would  be  valid,  in  favor 
of  the  woman  or  any  party  deriving  a  benefit  from  it.  There  is  nothing  in 
our  law  prohibiting  a  putative  father  from  making  provision  for  his  illegiti- 
mate child,  or  for  the  illegitimate  offspring  of  such  child.  And  even  convic- 
tion of  treason  or  felony,  or  any  lower  grade  of  crime,  works  no  corruption  of 
blood  or  forfeiture  of  estate.  Bill  of  Bights,  §  2,  par.  3,  Ckxle,  §  5020.  So 
that  a  felon  or  his  offspring  may  take  testamentary  benefits  under  the  law  of 
this  country.  No  one  would  contend  for  a  single  moment  that  a  contract, 
agreement,  or  understanding,  founded  upon  a  consideration,  in  whole  oi  in 
part,  for  the  commencement  or  continuance  of  meretricious  intercourse  be- 
tween the  sexes,  would  not  be  directly  contrary  to  law  or  public  policy  and 
the  best  interests  of  society. 

What  is  public  policy?  And  where  must  we  look  to  find  it?  And  in  as- 
eertaining  and  applying  it  to  the  transactions  of  life,  by  what  rules  and  pre- 
cautions are  the  courts  to  be  guided  ?  On  this  latter  topic,  it  is  manifest  from 
many  decisions  that  judicial  tribunals  hold  themselves  bound  to  the  observ- 
ance of  rules  of  extreme  caution  when  invoked  to  declare  a  transaction  void 
on  grounds  of  public  policy;  and  prejudice  to  the  public  interest  must  clearly 
appear  before  a  court  would  be  warranted  in  pronouncing  the  transaction  void 
on  this  account.  In  Richmond  v.  JRailroad  Co, ,  26 Iowa,  190, 202.  it  is  said  that 
"the  power  of  courts  to  declare  a  contract  void  for  being  in  contravention  of 
sound  public  policy,  is  a  very  delicate  and  undefined  power,  and,  like  the 
power  to  declare  a  statute  unconstitutional,  should  be  exercised  only  in  cases 
free  from  doubt.  **  After  laying  down  in  terms  somewhat  different  the  same 
general  rule,  it  was  said  by  Howe,  J.,  of  the  supreme  court  of  Wisconsin,  in 
pronouncing  the  judgment  of  the  court  in  Kellogg  v.  Larkin^  56  Amer.  Dec. 
164,  168:  *'He  is  the  safest  magistrate  who  is  more  watchful  over  the  rights 
of  the  individual  than  over  the  convenience  of  the  public;  as  that  is  the  best 
government  which  guards  more  vigilantly  the  freedom  of  the  subject  than 
the  rights  of  the  state,*'    So  in  8wann  v.  Swann^  recently  determined  in  the 
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United  States  circuit  court  for  the  Eastern  District  of  Arkansas,  21  Fed.  Rep. 
299.  it  was  said  by  Caldwell,  J.,  delivering  the  opinion:  "No  court  ought 
to  refuse  its  aid  to  enforce  a  contract  on  doubtful  or  uncertain  grounds.  The 
burden  is  on  the  defendant  to  show  that  its  enforcement  would  be  in  vioUi- 
tion  of  the  settled  public  policy  of  the  state,  or  injurious  to  the  morals  of  its 
people.  Vague  surmises  and  flippant  assertions  as  to  what  is  the  public  pol- 
icy of  the  state,  or  what  would  be  shocking  to  the  moral  sense  of  its  people, 
are  not  to  be  indulged  in." 

In  the  leading  case  of  Ric?uirdHon  v.  Mellish,  2  Bing.  229,  (9  E.  C.  L.  557,) 
the  observance  of  the  rule,  as  thus  limited,  is  strongly  upheld  and  rigidly. en- 
forced by  the  whole  court.  Each  of  the  judges  presiding  in  that  case  deU  vered 
separate  opinions,  though  they  all  concurred  in  the  result.  Bb8T»  C.  J.» 
says:  '*  We  have  heard  much  of  this  being  a  contravention  of  public  policy, 
and  that,  on  that  ground,  it  cannot  be  supported.  I  am  not  much  disposed 
to  yield  to  arguments  of  public  policy;  I  think  the  courts  of  Westminster 
Hall  (speaking  with  deference,  as  an  humble  individual  like  mjrself  ought  to 
speak  of  the  judgments  of  those  who  have  gone  before  me)  have  gone  much 
further  than  they  were  warranted  ingoing  in  questions  of  policy;  they  have 
taken  on  themselves,  sometimes,  to  decide  doubtful  questions  of  policy;  and 
they  ai-e  always  in  danger  of  so  doing,  because  courts  of  law  look  only  at  the 
particular  case,  and  have  not  the  means  of  bringing  before  them  all  those 
considerations  which  ought  to  enter  Into  the  judgment  of  those  who  decide  on 
questions  of  policy.  1  therefore  say,  it  is  not  a  doubtful  matter  of  policy  that 
will  decide  this,  or  that  will  prevent  the  party  from  recovering;  if  once  you 
bring  it  to  that,  the  plaintiff  is  entitled  to  recover;  and  let  that  doubtful 
question  of  policy  be  settled  by  that  high  tribunal,  namely,  the  legislature, 
which  has  the  means  of  bringing  before  it  all  the  considerations  that  bear  on 
the  question,  and  can  settle  it  on  its  true  and  broad  principles.  I  admit  that, 
if  it  can  be  clearly  put  upon  the  contravention  of  public  policy,  the  plaintiff 
cannot  succeed;  but  it  must  be  unquestionable;  there  must  be  no  doubt. 
Looking  at  all  the  facts  of  this  case,  I  can  see  no  unquestioned  principle  of 
policy  that  stands  in  the  way  of  the  plaintiff  to  prevent  him  recovering  in  this 
action."  Criticising  and  explaining  two  cases,  {Card  v.  Hope,  2  Bam.  &  C. 
661,  and  Blachford  v.  Preston,  8  Term  B.  89,)  which  were  relied  on  as  op- 
posed to  this  rule,  the  learned  chief  justice  admits  that  in  one  of  the  cases 
there  are  expressions  used  by  Chief  Justice  Abbott  which  seem  to  bear  upon 
the  present  case.  "But,''  he  says,  '*the  expressions  of  every  judge  must  be 
taken  with  reference  to  the  case  on  which  he  decides,  otherwise  the  law  will 
get  into  extreme  confusion.  That  is  what  we  are  to  look  at  in  all  cases. 
The  manner  in  which  he  is  arguing  is  not  the  thing;  it  is  the  principle  he  is 
deciding.  If  ever  I  could  have  imagined  it  could  have  been  extended  to  such 
a  case  as  this,  I  would  have  protested  against,  though  I  could  not  have 
prevented,  the  decision.  I  would  in  my  place  have  protested  against  it,  for  I 
should  have  seen  the  injustice  and  confusion  to  which  such  a  doctrine  would 
have  been  liable  to  be  extended.  I  am  quite  satisfied  that  not  one  of  the 
learned  judges  who  decided  that  case  ever  conceived  that  its  authority  could 
be  pressed  to  the  extent  to  which  it  has  been  pressed  in  this  case."  His  col- 
league. Park,  J.,  refers  to  those  cases  for  the  principles  they  determine,  and 
not  for  their  facts.  He  concurs,  as  far  as  necessary,  in  the  respective  judg- 
ments rendered  in  them,  and  says:  "The  judgment  given  by  my  Lord  Chief 
Justice  Abbott  was  very  elaborate;  but  though  I  concur  in  the  judgment  in 
that  case,  I  am  by  no  means  prepared  to  agree  with  every  dictum  in  that  judg- 
ment. I  am  quite  satisfied  that  the  reference  to  the  general  policy  in  that 
case  by  my  Lord  Chief  Justice  Abbott  was  going  further  than  was  abso- 
lutely necessary,  and  I  think  there  is  nothing  here  to  show  illegality.''  Sir 
Jam£8  BuRBOueH,  the  Other  judge,  said:  "The  next  point  is  that  it  is  ille- 
gaL    I  am  Of  the  opinion  that  on  the  face  of  this  count  there  is  no  illegality^ 
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If  it  be  illegal,  it  must  be  illegal  either  on  the  ground  that  it  is  against  pub- 
lic policy  or  against  some  particular  law.  I,  for  one,  protest,  as  my  lord  has 
done,  against  arguing  too  strongly  on  public  policy;  it  is  a  very  unruly  horse, 
and  when  you  once  get  astride  it,  you  never  know  where  it  will  carry  you. 
It  may  lead  you  from  the  sound  law.  It  is  never  argued  at  all  but  when  other 
points  fail. "  Further  on  in  his  opinion,  he  says:  ^  As  to  the  point  of  public 
policy,  a  great  deal  has  been  said,  many  cases  have  been  fnentloned,  and  in 
Blachford  v.  Preston,  a  great  number  of  general  phrases  were  made  use  of 
by  the  learned  judge.  But  you  ought  not  to  govern  courts  of  justice  by  general 
expressions  used  in  the  administration  of  the  law.  They  may  have  some 
weight,  but  they  ought  not  to  govern;  you  must  look  to  what  the  point  of  de- 
cision was." 

In  Walsh  v.  Fussell,  6  Bing.  169,  (19  E.  0.  L.  83,)  Lord  Chief  Justice 
TiNDAL,  in  pronouncing  the  judgment,  said:  "It  is  not  contended  thai  the 
covenant  was  illegal  on  the  ground  of  the  breach  of  any  direct  rule  of  law.  or 
the  direct  violation  of  any  statute;  and,  we  think,  to  hold  it  to  be  void  on  the 
ground  of  its  impolicy  or  inconvenience,  we  ought  to  be  clearly  satisfied  that 
the  performance  of  it  would  be  necessarily  attended  with  injury  or  incon- 
venience to  the  public. " 

In  order  to  ascertain  whether  the  provisions  of  Girard's  will — because  they 
excluded  ecclesiastics,  missionaries,  and  ministers  of  any  sect  from  hold- 
ing or  exercising  any  station  or  duty  in  the  college  thereby  founded,  and  lim- 
ited the  instruction  to  be  given  to  the  students  to  pure  morality  and  general 
benevolence  and  the  love  of  truth,  sobriety  and  industry,  thus  excluding  by 
implication  all  instruction  in  the  Christian  religion — were  in  contravention 
of  the  public  policy  of  the  state,  the  supreme  court  of  the  Unites  States  held 
that  they  were  not  at  liberty  to  travel  out  of  the  record  to  ascertain  what 
were  the  private  religious  opinions  of  the  testator,  nor  to  consider  whether 
the  scheme  of  education  by  him  prescribed  was  such  as  they  themselves  should 
approve,  or  as  was  best  adapted  to  accomplish  the  great  aims  and  ends  of  ed- 
ucation; nor  could  they  look  to  the  general  consideration  of  the  supposed  in- 
terest and  policy  of  the  state  of  Pennsylvania  on  the  subject,  beyond  what  its 
constitution  and  laws  and  judicial  decisions  made  known  to  them.  Conse- 
quently they  held  that  the  question  as  to  what  is  the  public  policy  of  the  state, 
and  what  is  contrary  to  it,  if  inquired  into  beyond  these  limits,  would  be 
found  to  be  one  of  great  vagueness  and  uncertainty,  and  to  involve  discus- 
sions which  scarcely  come  within  the  range  of  the  judicial  duty  and  functions, 
and  upon  which  men  may  and  will  *'complexionally  differ."  They  therefore 
disclaimed  any  right  to  enter  upon  such  examinations  beyond  what  the  state 
constitution,  laws,  and  decisions  necessarily  brought  before  them.  VicUzi  v. 
Qirard^s  BxWs,  2  How.  127,  197,  et  aeq.  8uch  was  the  view  taken  by 
Starnes,  J.,  and  Beknino,  J.,  in  Adams  v.  BasSj  18  Ga.  144  et  seq„  and  164 
et  seq,,  as  to  what  constitutes  public  policy,  and  the  sources  from  which  the 
rules  on  that  subject  are  to  be  derived. 

We  cannot  think  that  the  judge  erred  in  refusing  to  charge  the  jury  that  if 
they  believed  from  the  evidence  that  the  will  sought  to  be  propounded  was 
contrary  to  the  policy  of  the  state  of  G^rgia,  then  they  would  be  authorized 
to  find  against  it.  As  to  what  constitutes  public  policy,  and  as  to  what  con- 
travenes it,  is  not  a  question  of  fact  for  the  jury,  but  is  a  question  of  law  to 
^9  determined  by  the  court.  Any  other  rule  than  this  would  lead  to  confu- 
sion and  injustice,  and  instead  of  settling,  would  go  far  to  unsettle,  the  law 
upon  this  subject.  In  Pierce  v.  Kafidolph,  12  Tex.  290,  Chief  Justice  Hemp- 
hill, as  the  organ  of  the  court,  says:  **  But  it  seems  that  a  new  rule  has  been 
discovered  by  which  to  test  thd  validity  of  contracts;  and  that  is,  the  belief  of 
the  jury  with  regard  to  their  tendency  to  immorality  and  breaches  of  the 
peace;  and  this  even  where  such  contracts  have  been  declared  by  the  courts 
of  last  resort  to  be  valid  in  law,  and  to  have  all  the  force  and  efficacy  which 
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the  law  can  impart  to  any  contract.  No  doctrine  more  snbyeraiye  of  law  and 
of  private  and  public  rights  could  hare  beeen  devised.  In  fact,  it  sets  them 
afloat  upon  public  sentiment,  to  fluctuate  and  rise  and  fall  with  the  ebb  and 
flow  of  popular  opinion,  and  when  brought  to  trial*  to  succeed  or  fail,  not  ac- 
cording to  the  established  rules  of  law,  but  upon  the  belief,  the  private  opin- 
ions, or,  in  other  words,  the  whims  and  caprices,  of  the  Junes  before  whom 
they  were  presented.  The  most  sacred  rights,  those  most  cherished  by  the 
law,  might  be  frustrated  and  defeated  without  any  regard  to  law;  a  justice  of 
tiie  peace  with  his  jury  might  deem  them  against  morals,  good  order,  or  pub- 
lic policy."  And  after  giving  some  striking  instances  of  the  dangerous  ten- 
dency of  such  a  practice,  he  continues:  '*It  is  the  duty  of  both  judges  and 
juries  to  decide  on  rights  according  to  the  laws  of  the  land,  and  not  on  their 
belief  as  to  what  ought  to  be  law.  Their  office  is  not  legislative;  it  is  judicial; 
it  is  to  administer  the  law  as  they  fiud  it,  and  not  to  exalt  their  own  belief  or 
notions  above  the  law,  and  follow  them  as  a  higher  code  by  which  the  rights 
of  the  community  are  to  be  regulated  or  controlled. " 

Tried  by  these  rules,  we  cannot  say  chat  Dickson^s  will  is  unquestionably 
and  beyond  a  doubt  against  public  policy.  We  know  of  no  constitutional 
provision  or  statute,  or  any  decision  of  our  courts,  nor  are  we  aware  of  any 
piineii^e  of  the  common  law,  which  holds  it  to  be  immoral  or  wrong  for  the 
putative  father  to  make  provision  for  his  illegitimate  child,  whetlier  that  child 
be  white  or  colored;  or  for  the  illegitimate  offspring  of  such  child,  whatever 
the  complexion  of  such  offspring  may  be;  or  for  any  one  who  has  lived  in 
violation  of  the  public  law,  and  thereby  become  a  criminal,  either  to  a  greater 
or  less  extent,  unless  that  provision  is  the  result  of  a  previous  understanding 
that  led  to  the  commission  of  the  offense,  and  induced  a  breach  of  the  law  and 
sound  public  policy  of  the  state.  We  have  seen  that  such  an  understanding  is 
not  to  be  lightly  inferred  from  facts  and  circumstances  of  doubtful  import  and 
meaning,  or  which  may  admit  of  different  constructions, — one  consistent  with, 
and  the  other  opposed  to,  unquestioned  policy.  The  legislature  has  not  seen 
fit  to  declare  that  the  tendency  of  such  provisions  would  be  promotive  of  im- 
morality, and  would  induce  the  formation  and  continuance  of  such  illicit  co- 
habitation, and  for  that  reason  to  prohibit  them,  as  has  been  done  by  the  pro- 
vision cited  from  the  Code  of  Louisiana.  Whether  such  inhibition  would  be 
good  or  bad  policy,  is  not  for  us  to  determine.  The  question  is  one  upon  which 
there  has  existed,  and  still  exists,  a  contrariety  of  opinion,  as  will  be  seen  by 
what  was  said  by  Lumpkin,  J.,  in  the  case  of  Beall  v.  BecUl,  cited  above. 
And  this  being  the  case,  its  solution  is  entirely  beyond  the  scope  and  functions 
of  the  judicial  department  of  the  government.  If  judges  would  avoid  uncer- 
tainty and  fluctuations  in  the  administration  of  the  law,  and  render  it  uniform 
and  consistent,  they  should  follow  the  admirable  advice  given  by  Lord  Chan- 
cellor Bacx>n  to  a  magistrate  whom  he  was  about  to  swear  into  office:  "Look 
to  your  books  for  the  law,  and  not  to  your  brain. "  Above  all,  they  should  not 
give  themselves  up  to  the  guidance  and  direction  of  their  feelings  and  senti- 
ments; for  this  would  unquestionably  lead  to  excessive  irregularity,  fluctua- 
tion, and  doubt.  They  would  then  realize  that  the  fame  which  follows  is  bet- 
ter than  that  which  goes  before,  and  would  avoid  the  supreme  folly  of  mistak- 
ing the  plaudits  and  shouts  of  the  multitude  of  their  cotemporaries  for  the 
trumpet  of  fame.  Loyalty  to  the  law,  and  rigid  adherence  to  the  rules  it  pre- 
scribes, is  to  the  enlightened  magistrate  the  plain  path  of  duty ;  and  in  pur- 
suing it  he  can  fall  into  no  error,  nor  run  into  any  kind  of  danger. 

2.  The  next  material  question  for  consideration  is  based  upon  the  ground 
that  the  will  was  procured  by  the  fraud  of  Julia  and  Amanda,  in  inducing 
David  Dickson  to  believe  that  Amanda  was  his  child,  when  she  was  not,  and 
that  her  sons  were  the  sons  of  Eubanks,  which  they  were  not.  Among  other 
instructions  to  the  jury,  the  following  appear  in  the  general  charge  of  the 
coort: 
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''If  the  testator  was  not  deceived  or  misled  in  any  way  by  the  statements 
or  conduct  of  another  or  others,  then  the  paper  should  not  be  set  aside  for 
fraud." 

Again:  "It  is  alleged  that  Amanda  and  Julia  Dickson,  or  one  of  them,  ex- 
ercised undue  influence  over  David  Dickson's  mind,  and  that  they  deceived 
and  misled  him  by  making  false  and  fraudulent  representations  to  him  con- 
cerning the  paternity  of  Amanda  and  of  her  children,  and  thereby  procured 
and  induced  him  to  make  and  execute  this  paper  as  his  wilL  It  is  incumbent 
on  the  caveators  to  make  these  allegations  appear  by  testimony  before  you 
would  be  authorized  to  say  that  they  are  true."  "If  the  allegations  as  to  tiie 
conduct  of  Amanda  and  Julia,  which  I  have  mentioned  to  you,  have  been  es- 
tablished to  your  satisfaction,  by  credible  testimony,  either  circumstantial  or 
direct,  you  should  act  upon  the  same,  under  the  rules  given  you  in  charge. " 

At  the  request  of  the  caveators,  this  charge  was  given:  "If  the  will,  or 
parts  of  the  same,  be  the  result  of  fraudulent  practices  upon  either  the  fears 
or  affections  or  sympathies  of  testator,  then  it,  or  the  parts  so  produced,  should 
be  pronounced  void.    You  are  the  sole  Judges  of  whether  any  such  fraudulent 

Practices  have  been  shown  by  the  evidence,  or  are  fairly  inferable  therefrom, 
'he  court  intimates  no  opinion  on  that  subject."  "A  will  procured  by  mis- 
representations or  fraud  of  any  kind,  to  the  injury  of  the  heirs  at  law,  i^void." 
"If  the  jury  believe  from  the  evidence  that  the  legacy  to  Amanda  Dickson, 
and  her  children,  in  this  will,  constitutes  part  of  one  testamentary  scheme, 
and  that  all  the  other  legacies  were  intended  to  be  parts  of  that  one  testamen- 
tary scheme,  and  if  the  jury  further  believe  that  the  said  legacy  was  procured 
by  fraud,  misrepresentation,  or  undue  influence,  exercised  by  Julia  or  Amanda^ 
or  both,  then  the  jury  would  be  authorized  to  find  against  the  validity  of  the 
whole  will. "  "  If  the  Jury  believe  from  the  evidence  that  David  Dickson  made 
this  will  under  the  impression  that  Amanda  was  his  natui-al  child,  and  if  they 
believe  that  the  will,  or  so  much  thereof  as  relates  to  Amanda  and  her  chil- 
dren, was  induced  solely  by  that  belief;  if  they  further  believe  from  the  evi- 
dence that  Amanda  was  not  his  child,  then  they  would  be  authorized  to  set 
aside  and  declare  void  so  much  of  said  will  as  relates  to  said  Amanda  and  her 
children." 

The  court  also  charged,  at  the  request  of  the  propounders:  "Fraud  is  never 
presumed ;  it  must  be  proved,  either  by  facts  or  circumstances.  Before  the 
will  can  be  set  aside  for  misrepresentations,  it  must  appear  that  the  misrep- 
resentations were  made,  proved  to  be  false,  made  in  bad  faith  for  the  purpose 
of  procuring  the  will." 

To  the  latter  portion  of  this  charge  various  errors  are  assigned,  and  are  set 
forth  in  the  fourteenth  ground  of  the  motion  for  new  trial,  as  follows:  (I) 
It  was  error  to  so  speak  of  setting  aside  the  will  or  of  a  subsisting  will,  when 
the  question  was  whether  the  paper  propounded  was  a  legal  will;  (2)  it  was 
error  to  say  such  representations,  if  false,  must  be  made  in  bad  faith  if  made 
to  procure  the  will,  and  in  saying  that,  if  false  and  in  bad  faith,  they  must 
have  been  for  the  purpose  of  procuring  that  will;  (3)  if  in  bad  faith  and  false^ 
they  did  procure  the  will,  the  purpose  of  the  misrepresentations  was  imma- 
terial, and  it  ignored  the  ground  of  mistake  of  fact  in  this  caveat,  as  applied 
to  which  it  was  error. 

Our  analysis  of  this  charge  is  that  the  paper  propounded  as  a  will  cannot  be 
set  aside  for  alleged  misrepresentations,  unless  it  appear  from  the  evidence 
that  such  representations  were  proved  to  be  false;  that  they  were  made  in 
bad  faith,  and  for  the  purpose  of  procuring  the  paper  propounded  as  a  will. 
Standing  alone,  the  latter  clause  in  this  charge  would,  we  think,  be  error, 
and  subject  to  the  criticism  made  upon  it.  The  issue  actually  presented  was 
that  the  representations  were  false,  with  whatever  view  or  purpose  they  mpy 
have  been  made;  and  if  they  had  the  effect  of  procuring  the  will,  whether 
they  were  made  with  that  object  or  not,  it  would  be  quite  immaterial  if  they 
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were  false  and  if  they  had  the  effect  of  procuring  the  paper  propounded  as  a  wUl* 
whether  made  for  that  purpose  or  not,  the  will  should  have  been  set  aside* 
but  taken  in  connection  with  other  parts  of  the  charge,  especially  those  por- 
tions hereinbefore  set  out,  we  are  unable  to  conclude  that  the  charge  contra- 
vened or  modified  this  view,  or  that  the  language  of  the  court  admits  of  such 
restricted  signification  as  has  been  attributed  to  it.  We  thinlc  it  altogether 
probable  that  the  jury  could  not  have  been  misled  or  confused  by  the  use  of 
the  terms  employed,  and  induced  to  believe  that  the  misrepresentations  must 
have  been  made  with  the  design  to  procure  the  will.  Indeed,  they  were  ex- 
pressly charged,  at  the  request  of  caveators*  counsel,  "if  they  believed  from 
the  evidence  that  David  Dickson  made  this  will  under  the  impression  that 
Amanda  was  his  natural  child,  and  if  that  will,  or  so  much  thereof  as  relates 
to  Amanda  and  her  children,  was  induced  solely  by  that  belief,  and  they  fur- 
ther believe  from  the  evidence  that  Amanda  was  not  his  child,  then  they 
would  be  authorized  to  set  aside  and  declare  void  so  much  of  said  will  as  re- 
lates to  Amanda  and  her  children."  This  and  other  charges  given  would 
seem  to  render  the  exception  to  the  portion  of  the  charge  in  question  nuga- 
tory and  groundless.  Besides,  there  is  no  allegation  in  this  motion  for  new 
trial  that  the  finding  of  the  jury  upon  this  point  was  contrary  to  evidence. 
All  objections  to  the  verdict  on  this  ground  seem  to  have  been  waived;  and 
bad  they  not  been  so  waived,  we  are  satisfied  from  the  overwhelming  pre- 
ponderance of  the  testimony  that  Amanda  was  the  natural  child  of  David 
Dickson,  and  he  could  not  have  acted  under  any  mistake  as  to  that  fact  in  the 
execution  of  his  will.  There  is  hardly  a  suspicion  raised  in  the  proof  that 
Amanda's  children  were  not  the  sons  of  Eubanks.  So  this  ground  of  the 
motion  does  not  appear,  as  a  whole  or  as  to  its  separate  parts,  to  rest  upon 
any  solid  foundation.  It  is  barely  possible,  though  not  at  all  probable,  that 
Amanda  may  have  been  the  cliild  of  another  than  David  Dickson.  There  is 
acarcely  a  possibility  that  her  children  could  have  had  any  other  father  than 
Eubanks.     p 

3.  The  remaining  ground  of  the  motion  for  new  trial  to  be  considered  is  as 
to  the  influence  exerted  over  David  Dickson  by  Amanda  or  her  mother,  and 
which  induced  him  to  make  Ibis  will.  Apart  from  the  representations  as  to 
the  paternity  of  Amanda  and  that  of  her  children,  we  are  unable  to  ascer- 
tain that  any  effort  was  made  by  either  of  these  parties  or  others  to  exert  any 
inflnence  over  the  testator,  nor  is  it  made  clear  that  he  was  subject  to  such 
influence,  or  that  his  will  was  so  weak,  and  his  purpose  so  infirm,  as  to  justify 
the  belief  that  either  could  have  been  controlled  or  overcome  in  tliat  manner. 

4.  As  to  the  remaining  grounds  of  the  motion  for  new  trial,  we  feel  satis- 
fied that  they  are  destitute  of  any  such  merit  as  would  authorize  us  in  inter- 
posing to  set  aside  this  will.  Indeed,  we  can  not  say  that  there  was  error  either 
in  selecting  the  jury  from  the  panel  of  the  grand  jury,  or  in  drawing  and 
summoning  that  panel,  or  in  the  reception  or  rejection  of  testimony,  or  in  the 
assignments  of  error  to  the  various  charges  as  given  or  refused,  of  which  com- 
plaint was  made,  or  in  the  rules  laid  down  for  judging  of  the  credibility  of 
certain  witnesses  who  testified  in  the  case,  or  lastly,  in  refusing  to  hold  Tur- 
ner and  Middlebrooks,  two  of  the  jurors  who  tried  the  case,  to  be  biased  or 
prejudiced.  They  do  not  appear  to  have  been  operated  on  by  outside  and 
improper  influences,  and  for  that  reason  to  have  been  incompetent  and  dis- 
qualified to  sit  as  jurymen.  From  aught  that  appears  to  the  contrary,  the 
trial  was  fair,  and,  under  our  view  of  the  law,  would  not  probably  result  dif- 
ferently upon  another  hearing.  We  repeat  that  we  are  satisfied  that  if  any 
error  existed  at  all  in  the  various  rulings  and  charges  of  the  court,  it  was  im- 
jnaterial.    Judgment  affirmed. 
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Fledoeb  o.  Statb. 
(Supreme  Cburt  of  Oeorffia.    February  28,  1887.) 

1.  Libel— NswBPAPKR  Article— Libelous  Epithets. 

A  newspaper  article,  charging  a  real-estate  a^ent  with  objecting  to  a  negrc 
ant,  who  was  thereby  compelled  to  sell  out  his  business  at  a  loss,  and  advisiiij 
ored  people  not  to  patronize  thesaid  agent,*  but  to  leave  the  *'old  skunk  to  hii 
to  stink  himself  to  death,"  is  libelous.^ 

2.  Same— Malice. 

In  prosecutions  for  libel,  malice  is  inferred  from  the  character  of  the  charg 
8.  Same— Evidence  of  Tbuth  o^  Charge. 

It  is  not  error  for  the  court  to  refuse  to  charge  that,  in  "  prosecutions  for 
the  truth  may  be  given  in  evidence,"  where  no  proof  has  been  submitted  to  thi 
of  the  truth  of  the  statements  charged  as  libelous. 

4.  Evidence— Admissions. 

Statements  made  voluntarily  and  under  oath,  by  a  party  to  an  action  on  a 
tion  for  a  continuance,  may  be  given  in  evidence  against  him,  if  pertinent  U 
issue. 

5.  Same— Conversations— Libel. 

In  a  prosecution  for  libel,  evidence  of  a  conversation  which  took  place  bet 
the  prosecuting  witness  and  a  third  person.  In  the  absence  of  the  defendant, 
ing  to  the  transaction  out  of  which  the  publication  grew,  and  which  tended  to 
the  falsity  of  the  charge,  is  admissible,  where  the  conversation  took  place  prj 
the  connection  of  the  defendant  with  the  matter. 
0.  Continuance — Absence  op  Witness. 

A  motion  for  continuance,  on  the  ground  of  the  absence  of  a  witness,  is  pro 
denied,  where  it  does  not  appear  that  the  witness  has  been  subpoenaed,  or  th 
could  be  reached  by  subpcena. 

7.  Libel— Presumption  of  Malice- Pritileged  Publication. 

The  presumption  of  malice  arising  from  the  publication  of  an  article  in  a  i 
paper,  which  advises  people  not  to  do  business  with  the  prosecuting  witneaa 
uses  epithets  tending  to  make  him  odious  in  the  eyes  of  the  public  is  not 
thrown  by  evidence  showing  that  the  matter  contained  in  the  libel  was  furn 
as  an  item  of  news,  concerning  a  commercial  transaction.  1 

8.  Witness — Publisher  of  Newspaper— Refusal  to  Testify — Contempt. 

Upon  a  prosecution  for  libel,  under  Code  Ga.  f  4522,  the  court  may  fine  anc 
prison  the  publisher  of  the  newspaper  coutaininj^  the  libel,  who  refuses  to  kv 
the  real  name  of  the  author  of  the  Publication,  or  to  testify  at  all,  although  he 
have  been  indicted  for  the  same  onense. 

Appeal  from  Atlanta  city  court;  Van  Epps,  Judge. 
W.  F.  Wright  and  Jas,  O'Neal,  for  plaintiff  in  error.     H.  C.  Qlenn, 
Gen.,  contra. 

Hall,  J.  Pledger  was  found  guilty  of  the  offense  of  libel,  for  writing 
publishing  in  a  newspaper  print^  in  the  city  of  Atlanta,  called  **The 
ance,"  the  following  aiticle  of  and  concerning  one  George  W.  Adair, 
"After  the  Hon.  H.  A.  Rucker  lost  his  position  in  the  revenue  service,  fc 
other  reason  than  that  be  was  a  negro,  he  commenced  the  business  of  a 
fectioner,  having  purchased  the  business  from  a  white  man;  and  at  the 
of  a  month,  when  the  rent  was  due,  a  philanthropist,  Adair  by  name,  wl 
a  great  friend  of  the  negro,  called  upon  him  and  informed  liim  of  his  d^ 
to  keep  him  hemmed  In,  for  fear  he  might  lose  his  civilization,  and  tlia 
win,  it  was  not  prudent  that  he  should  do  business  on  that  street  The 
sequence  was  that  this  young  man  had  to  sell  out  at  a  lass.  Now,  let  col 
men,  when  they  want  to  rent  houses,  go  to  Messrs.  E.  M.  Roberts,  or  S< 
or  somebody  else,  and  leave  this  old  •  skunk  *  to  himself,  to  •  stink '  bin 
to  death.    Don't  forget  that  it  is  Adair,  the  real-estate  agent." 

Upon  being  arraigned,  he  demurred  to  the  indictment,  because  the  ai 

1  See  note  at  end  of  case. 
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set  out  in  the  indictment  is  not  libeloas,  and  the  matter  alleged  therein,  if 
written  and  published,  did  not  tend  to  blacken  the  memory  of  one  who  is  dead. 
or  the  honesty,  virtue,  integrity,  or  reputation,  of  George  W.  Adair,  and 
thereby  expose  him  to  public  hatred,  contempt,  or  ridicule.  The  demurrer 
was  overruled,  and  Pledger  excepted,  and  made  a  motion  for  new  trial,  on 
the  following  grounds,  which  was  likewise  overruled:  (1,  2)  The  first  and 
second  grounds  allege  error  in  overruling  the  demurrer.  (3)  Because  the 
** court  refused,  upon  the  request  of  counsel  in  writing,  to  charge  that  in  all 
prosecutions  or  indictments  for  libels  the  truth  may  be  given  in  evidence, 
and  did  charge  that,  if  the  same  was  given  in  evidence,  they  could  neverthe- 
less find  the  defendant  guilty;  the  whole  charge  being  adverse  to  this  mo- 
tion.** The  presiding  judge  gave  only  a  qualified  approval  to  this  ground. 
(4)  Because  ''nothing  said  by  Pledger  in  his  motion  for  continuance  can  be 
construed  or  taken  against  him;  and  if  so,  it  amounts  to  no  more  in  law  than 
admissions  or  confessions."  ^5)  Because  "in  the  absence  of  proof  of  malice 
on  the  part  of  defendant  against  Gewge  W.  Adair,  the  defendant  cannot 
be  legally  convicted.'*  (6)  Because  ''the  court  refused  to  continue  said  case 
on  account  of  the  absence  of  W.  C.  Moore,  by  whom  the  defendant  expected 
to  prove  that  if  such  matter  was  written  or  published  as  charged,  the  same 
was  furnished  him  as  matter  of  news,  occufring  in  the  daily  mutations  inci- 
dent to  commercial  transactions,  and  to  rebut  the  idea  of  malice.*'  (7)  The 
seventh  ground  is  disapproved  by  the  court,  and  pronounced  to  be  erroneous. 
(8)  Because  the  court  permitted  Forrest  Adair  to  repeat  any  testimony  to  the 
jury  as  to  what  conversation  passed  between  him  and  Rucker  and  J.  H. 
Lumpkin,  the  owner  of  the  house,  the  said  Pledger  not  being  present.  (9) 
Because  the  court  forced  A.  W.  Burnett,  a  witness  subpcenaed  upon  the  part 
of  the  state,  who  was  indicted  for  the  same  offense,  charged  with  publishing 
the  identical  words  as  alleged  in  the  said  indictment  against  said  Pledger,  at 
the  same  term  of  the  court,  and  by  the  same  grand  jury,  to  testify  in  the  said 
case  as  against  said  Pledger,  who  was  then  and  there  on  trial,  when  the  said 
Burnett  declined,  in  the  presence  of  the  court,  to  so  testify,  because  it  tended 
to  criminate  himself,  and  sending  said  Burnett  to  jail  until  next  morning, 
and  again  placing  Burnett  on  the  stand,  and  upon  his  again  refusing  to  tes- 
tify in  said  case,  for  the  same  reasons  given  the  day  before,  imposing  a  fine 
then  and  there  upon  said  Burnett  of  $150,  and  also  imprisoning  him  10  days 
in  the  common  j^  of  said  county,  unless  he  would  abandon  his  privilege 
as  a  witness,  who,  because  of  said  fine  and  imprisonment,  did  testify  in  said 
case  because  of  the  coercion  aforesaid.  QO,  11)  Because  the  verdict  is  con- 
trary to  law,  to  evidence,  to  the  weight  of  evidence,  and  is  without  evidence 
to  support  it. 

1.  The  demurrer  was  properly  overruled.  The  matter  set  out  in  the  in- 
dictment was  libelous.  Code,  §§  2974,  4521.  The  very  nature  of  the  charge 
imports  malice  against  the  prosecutor,  and  the  avowed  object  for  making  it 
manifests  a  deep-settled  purpose  upon  the  part  of  the  writer  to  injure  his- 
business;  and,  not  being  rebutted  or  explained  by  proof,  the  presumption. 
stands.    This  disposes  of  the  first,  second,  and  fifth  grounds  of  the  motion. 

2.  The  court  properly  refused  the  written  charge  set  out  in  the  third  ground 
of  the  motion.  There  was  no  proof  before  the  jury  as  to  the  truth  of  the- 
statements  made  in  the  publication.  It  was  error,  in  the  absence  of  such. 
proof,  to  charge  as  to  the  extent  that  the  truth  of  the  charge  would  justify 
the  publication  of  the  libel ;  but  of  this  the  defendant  cannot  complain,  since 
a  charge  upon  the  subject  was  made  at  his  suggestion ;  and  whether  it  an- 
nounceid  the  correct  rule  of  law  or  not,  it  did  not  under  the  proof  injuriously 
affect  any  riglit  of  the  defendant. 

3.  It  was  competent  to  give  in  evidence  any  statements  pertinent  to  the  is- 
sues on  trial,  although  they  were  made  by  the  defendant  on  oath  in  open  court 
on  his  motion  to  continue  the  case.    Such  statements,  being  made  voluntarilv 
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and  witbout  compulsion,  or  resort  to  other  means  affecting  their  competency* 
ivere  certainly  admissions  or  confessions  free  from  suspicion,  if  they  were  not 
of  the  highest  and  most  deliberate  character;  and  it  is  not  contended  that  the 
evidence  was  not  pertinent  to  the  issue.     Code,  §§  8783-3785,  3794,  3795. 

4.  Tlie  continuance  moved  should  not  have  been  granted,  because  it  did  not 
appear  that  the  absent  witness  had  been  subpoenaed,  or  that  he  could  be 
reached  by  subpoena,  and  his  evidence  procured  at  another  term  of  the  court; 
nor  is  it  clear  that  the  showing  was  not  made  for  delay.  There  is  nothing  in 
the  record  to  authorize  the  conclusion  that  the  rules  of  law  as  to  granting  or 
refusing  a  continuance  had  been  complied  with  in  the  showing  made  to  con- 
tinue on  account  of  the  absence  of  the  witness.  It  should  be  made  to  appear 
affirmatively  that  such  was  the  case.  Code,  §  3522,  and  citations.  But  even 
if  the  showing  had  been  full  in  these  respects,  the  proof  expected  to  be  made 
hj  the  absent  witness  would  not  have  availed  the  defendant  on  this  trial. 
Whether  the  statements  made  and  published,  and  alleged  to  have  been  fur- 
nished by  the  witness  to  the  defendant  "^as  matter  of  news  occurring  in  the 
4laily  mutations  incident  to  commercial  transactions,"  be  true  or  false,  they 
would  not  have  been  sufficient  ''to  rebut  the  idea  of  malice,"  which  arose 
from  the  avowed  object  with  which  the  publication  was  made,  viz.,  to  injure 
the  prosecutor  in  his  business,  and  to  render  him  odious  in  the  eyes  of  the 
public,  by  characterizing  him  as  a  dirty  and  repulsive  animal,  emitting  such 
offensive  odors  as  would  cause  others  to  shun  him,  and  eventually  result  in 
his  death. 

5.  The  testimony  that  Forrest  Adair  was  permitted  to  give  as  to  the  con- 
versation that  passed  between  him  and  Rucker,  and  Mr.  Lumpkin,  the  owner 
of  the  house,  was  admissible  for  the  purpose  of  showing  the  falsehood  of  the 
charge  published  against  the  prosecutor.  The  absence  of  the  defendant  when 
the  conversation  took  place,  was  in  this  respect  wholly  immaterial,  since  it 
transpired  prior  to  his  connection  with  the  matter,  and  had  relation  only  to 
the  transaction  which  he  alleged  was  reported  to  him,  and  out  of  whidi  the 
publication  grew. 

6.  Burnett,  as  proprietor  or  publisher  of  the  newspaper  oontidning  the  de-  | 
famatory  matter,  was  a  competent  witness,  and  if  he  refused  to  testify  in  the  i 
ease,  or  to  give  up  the  real  name  of  the  author  of  the  publication,  then  he  was  > 
to  be  considered  the  author  himself,  and  was  liable  to  indictment  and  punish-  I 
ment  as  such,  and  might,  moreover,  be  punished  for  contempt  of  the  court, 
as  any  other  witness  refusing  to  testify.  Code,  §  4522.  The  court  was  fully 
authorized,  therefore,  to  fine  and  imprison  him  for  his  contumacy  in  refus- 
ing to  testify  against  Pledger. '  The  fact  that  he  had  been  indicted  for  the 
same  offense  was  not  available  to  shield  him  from  the  consequences  of  diso- 
bedience to  the  precept  under  which  he  was  brought  into  court,  nor  is  it  to 
be  presumed  that  he  had  been  compelled  in  his  testimony  to  depose  to  any  fact 
tending  to  criminate  himself.  He  might  have  declined  to  answer  any  ques- 
tion having  such  a  tendency;  and  he  would  have  been  protected  tiad  he  in- 
sisted upon  such  a  right.  He  did  not  wait  for  an  opportunity  to  make  the 
question,  and  that  he  would  have  had  accorded  to  him  every  privilege  to 
which  he  was  entitled,  we  entertain  not  the  slightest  doubt.  He  made  no 
such  question,  and  consequently  it  was  not  passed  upon  by  the  presiding  : 
Judge;  but  apprehending  in  advance  that  he  might  be  placed  in  a  perilous  j 
position,  he  refused  stubbornly,  before  the  exigency  had  arisen,  to  testify  at 
all.    He  surely  merited  the  punishment  he  received. 

7.  The  evidence  showed  that  the  defendant  was  the  author  of  the  libel, 
that  he  caused  its  publication,  and  circulated  it  among  the  subscribers  to  tJM 
newspaper,  consisting  very  largely  of  colored  people,  many  of  whom  had 
dealt  with  Adair  as  a  real-estate  agent.  So  far  from  the  verdict  being  against 
the  law  and  evidence,  it  was  imperatively  demanded  by  both. 

Judgment  affirmed. 
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NOTE. 

LiBZL  AND  Slardbb— Action ABL«  Wosse.  To  call  a  man  a  hog  iB  actionable  per  te. 
Solverson  v.  Peterson,  (Wis.)  25  N.  W.  Rep.  14.  Respecting  what  other  words  are  libel- 
ous per  te,  see  Donaghae  v.  Oaffv,  (Conn.)  7  Atl.  Rep.  652 :  Stoke  t.  Miller,  (Pa.)  5  Atl. 
Rep.  621;  Padgett  v.  Sweeting,  (Md.)  4  Atl.  Rep.  887;  Wilson  v.  CJotternian,  (Md.)  3 
Atl.  Rep.  890;  Neeb  v.  Hope,  (Pa.)  2  Atl.  Rep.  568;  Rea  v.  Harrington,  (Vt.)  Id.  476; 
Sbattuc  V.  McArthur,  25  Fed.  Rep.  183,  and  note,  29  Fed.  Rep.  136;  Buscher  v.  Scully, 
(Ind.)  5  N.  E.  Rep.  738,  and  note,  739;  Bourreseau  v.  Evening  Journal,  (Mich.)  30  N. 
W.  Rep.  376;  Sterling  t.  Jugenheimer,  (Iowa,)  28  N.  W.  Rep.  559;  Mielenz  v.  Quasdorf, 
Id.  41 ;  Mallory  v.  Pioneer  Press  Co.,  (Minn.)  28  N.  W.  Rep.  904 ;  Gribble  v.  Pioneer 
Press  Co.,  (Minn.)  25  N.  W.  Rep.  710,  and  note;  Kedrolivasnky  v.  Niebaum,  (Cal.)  11 
Pac  Rep.  641 ;  Dixon  v.  Allen,  Id.  181 ;  McKinney  v.  Roberts,  (CaU  8  Pac.  Rep.  857  ; 
Nid«ver  y.  Hall,  (Oal.)  7  Pac.  Rep.  136 ;  Reeves  y.  Bowden,  (N.  0.)  1 S.  B.  Rep.  649. 


Weeeb  t>.  State. 

{Supreme  Qnai  of  Georgia.    March  18,  1887.) 

1.    HOXIOIDS— WXAPON—LOCATION  OF  WOUNDS— EVIDENCE. 

An  Indictment  charged  that  the  homicide  was  committed  by  means  of  a  blow  on 
the  head  with  a  bottle,  without  specifying  any  part  of  the  head  as  the  seat  of  the 
wound.  The  evidence  established,  with  certainty,  a  wound  on  the  front  of  the 
head  inflicted  by  striking  with  a  bottle,  and  tentfed,  though  dubiously,  to  estab- 
lish a  wound  on  the  back  of  the  head,  occasioned  either  by  beine  knocked  down 
with  the  bottle  when  the  former  wound  was  inflicted,  or  by  a  fall  from  a  wagon 
afterwards.  The  defendant  requested  an  instruction  to  the  effect  that  he  should  be 
acquitted  if  the  death  resulted  f^om  the  wound  on  the  back  of  the  head,  or  if  it  did 
not  result  from  the  one  on  the  front  of  the  head.  iZs/d,  that  it  was  not  the  prov- 
ince of  the  court  to  locate  the  position  of  either  wound,  or  to  assume  it  as  located 
by  the  evidence,  or  to  intimate  that  one  wound  rather  than  the  other  was  caused 
by  the  blow  with  the  bottle,  and  the  instruction  was  properly  refused.  The  gen- 
eral charge  that  if  death  did  not  result  from  the  wound  inflicted  by  the  prisoner, 
bat  from  some  other  cause,  the  prisoner  oonld  not  be  convicted,  was  sufficient. 

5.  8ax»— BOITLB. 

In  a  trial  for  voluntary  manslaoghter,  the  evidence  showed  that  the  bottle  with 
which  the  fatal  blow  was  struck  was  a  heavy  ouart  bottle,  full  of  whisky;  that  it 
was  thrown  under  circumstances  that  furnishea  no  Justification j  that  it  was  an  in- 
strument likely  to  produce  death  if  it  struck  on  certain  parts  or  the  head,  and  on 
one  of  these  parts  it  did  strike.  BM,  that  the  Jury  were  authorized  in  finding  that 
the  killing  was  intentional. 

6.  Samb— Expxnr  Tbrxmont— PosrrrvB  and  Kbqatxvs. 

In  a  trial  for  voluntary  manslaughter,  two  physicians  testified  that  they  had  ex- 
amined for  wounds  on  the  head  oi  deceased,  one  saying  there  was  a  fracture  in  a 
given  position,  and  the  other  that  there  was  no  such  fracture,  and  if  there  had  been 
that  he  would  have  discovered  it.  JEr«(d,  that  the  testimony  of  both  was  positive,  and 
tbe  rule  of  ooroparatiye  value,  as  between  positive  and  negative  evidence,  did  not 
apply. 
4.  New  TBiAi/-~RBJEonoN  or  Bvidbnob. 

The  r^ection  of  testimony,  admissible  or  inadmissible,  which  has  no  probative 
yalue  whatever,  is  not  ground  for  a  new  trial,  and  this  applies  to  a  declaration 
made  by  the  prisoner,  m  a  trial  for  voluntary  manslaughter,  that  deceased  had 
ftjlen,  the  declaration  being  founded,  not  on  luiowledge,  but  on  inference. 
6.  Samb— NEWLT-DnoovEnBD  Bvidbnob. 

Kewly-diaoovered  evidence,  without  the  requisite  affidavits  of  party  and  counsel, 
need  not  be  considered  on  a  motion  for  new  trial. 

Appeal  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 
Austin  <§  Blackburn,  T,  W.  Latham,  A,  H,  Cox,  and  8.  B,  Speneer,  for 
plaintiir  in  error.    C.  2>.  Hill,  Sol.  Gen.,  for  the  State. 

Blbcbxet,  G.  J.  Weeks  was  indicted  and  tried  for  the  murder  of  Nash. 
Se  was  conyicted  of  voluntary  manslaughter.  The  indictment  alleged  that 
tbe  killing  was  by  striking  the  deceased  on  the  head  with  a  bottle*  The  evi- 
denoe  showed  that  tbe  bottle  was  thrown  at  Kash»  struck  him  on  the  front 
of  the  head,  and  knocked  him  down»  and  that  he  fdl  on  his  back  in  the  road. 
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This  occurred  before  sundown.  Weeks,  with  other  persons  present,  put  the 
wounded  man  in  a  wagon  and  moved  off  along  the  road.  They  came  to  a 
creek.  It  was  then  dark.  They  mired  down,  and  were  detained  in  the  creek 
for  a  considerable  length  of  time.  While  there,  Weeks  called  out  to  Moore, 
and  said :  '* Come  here;  he  has  fallen  into  the  creek. "  This  evidence,  '*he  has 
fallen  into  the  creek, "  was  objected  to,  and  was  excluded  by  the  court. 

1.  The  incidents  at  the  creek  were  brought  out  altogether  by  the  accused. 
The  state  did  not  go  into  them.  The  theory  of  the  defense  was  that  the  mor- 
tal wound  was  in  the  back  of  the  head;  and  it  was  sought  to  show  that  this 
occurred  by  the  fall  out  of  the  wagon  into  the  creek,  where  there  were  some 
stones  in  the  channel;  and  it  was  suggested  that  Nash  probably  fell  upon  the 
stones,  and  that  his  skull  was  fractured  in  the  back  of  the  head.  The  cir- 
cumstances as  detailed  by  the  witness  Moore  show  that  Weeks,  when  he  ex- 
claimed, "He  has  fallen  into  the  creek,"  did  not  know  the  fact,  but  it  was 
matter  of  inference  on  his  part;  and  this  further  appears  from  the  prisoner's 
statement,  because  he  says:  "I  ^ent  back  and  saw  that  the  deceased  had 
fallen,  or  got  out  of  the  wagon.  I  do  not  know  how  he  got  out,  but  he 
was  lying  in  the  creek.  I  do  not  know  how  he  got  out.  I  said,  *  Mr.  Moore, 
come  here  and  help  me  get  him  out;  he  has  fallen  into  the  creek.'  **  Whether 
this  declaration  was  admissible  or  not,  its  exclusion  was  of  no  consequence. 
It  is  of  doubtful  admissibility,  because  it  was  no  part  of  the  res  gesta  of  the 
main  transaction,  the  throwing  of  the  bottle,  and  the  inflicting  of  the  wound 
with  the  bottle.  The  rejection  of  testimony,  admissible  or  inadmissible,  which 
has  no  probative  value  whatever,  is  not  cause  for  a  new  trial.  This  applies 
to  a  declaration  made  by  the  prisoner  that  deceased  had  fallen,  the  declaration 
being  founded,  not  on  knowledge,  but  on  inference. 

2.  The  indictment  charged  that  the  homicide  was  committed  by  striking 
on  the  head  with  a  bottle.  It  did  not  specify  any  part  of  the  head  as  stricken. 
Upon  the  trial  the  prisoner  requested  the  court  to  charge  that  if  death  resulted 
from  the  wound  on  the  back  of  the  head,  and  did  not  result  from  the  wound 
on  the  front  of  the  head,  the  verdict  must  be  not  guilty.  The  court  had  no 
guide  in  the  indictment  by  which  to  determine  where  the  wound  was.  To 
ascertain  the  fact  it  was  necessary  to  look  to  the  evideihce;  and,  of  course,  the 
jury  had  to  deal  with  the  evidence  and  determine  where  to  locate  the  wound. 
The  court  could  not  do  that.  If  there  were  two  wounds,  one  inflicted  with 
the  bottle  and  the  other  not,  for  the  court  to  have  instructed  the  jury  that 
either  one  of  those  wounds  was  produced  by  the  bottle,  locating  its  position 
on  the  head,  the  court  would  necessarily  have  acted  upon  the  evidence,  and 
virtually  determined  from  the  evidence  that  one  or  the  other  of  the  blows  was 
inflicted  with  the  bottle,  and  the  other  not.  The  court  therefore  did  right  to 
refuse  that  request.  The  indictment  charging  that  the  homicide  was  com- 
mitted by  means  of  a  blow  on  the  head,  with  a  bottle,  without  specifying  any 
part  of  the  head  as  the  seat  of  the  wound,  and  the  evidence  establishing  with 
certainty  a  wound  on  the  front  of  the  head  inflicted  by  striking  with  a  bottle, 
and  tending,  though  dubiously,  to  establish  a  wound  on  the  back  of  the  head 
occasioned  either  by  being  knocked  down  with  the  bottle  when  the  fonotier 
wound  was  inflicted,  or  by  afterwards  and  elsewhere  falling  out  of  a  wagon, 
the  court  was  under  no  duty  to  instruct  the  jury  at  the  prisoner's  request  that 
he  should  be  acquitted  if  the  death  resulted  from  the  wound  on  the  back  of 
the  head,  or  if  it  did  not  result  from  that  on  the  front  of  the  head.  It  was 
not  the  province  of  the  court  to  locate  the  position  of  either  wound,  or  to  as* 
sume  it  as  located  by  the  evidence,  or  to  intimate  that  one  wound  rather  than 
the  other  was  caused  by  the  blow  with  the  bottle.  Moreover,  the  instructions 
on  this  subject  given  in  the  general  charge  were  sufficient;  the  same  being, 
in  substance*  that  if  death  did  not  result  from  the  wound  inflicted  by  the 
prisoner,  but  from  some  other  cause,  the  prisoner  could  not  be  convicted. 

8.  The  fact  of  a  wound  on  the  back  of  the  head  was  very  uncertain.    Two 
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physicians  were  examined  as  witnesses.  One  of  them  testified  that  he  exam- 
ined the  whole  head  carefully,  and  that  there  was  no  wound  on  the  back  of 
it;  if  there  had  been  he  would  certainly  have  discovered  it.  The  other  testi- 
fied that  he  examined  the  back  of  the  head,  and  there  was  a  wotind  upon  it» 
and  one  which  he  thought  was  more  likely  to  have  produced  the  death  than 
the  one  on  the  front.  The  prisoner  requested  the  court  to  charge  the  usual 
rale  with  reference  to  the  relative  value  of  positive  and  negative  testimony, 
and  sought  to  apply  that  rule  to  the  testimony  of  these  two  witnesses.  We 
think  it  was  not  applicable.  Where  two  physicians  testify,  each  that  he  ex- 
amined for  wounds  of  the  head,  one  saying  that  there  was  a  fracture  in  a 
given  position,  and  the  other  that  there  was  no  such  fracture,  and  that  if 
there  had  been  he  would  have  discovered  it,  the  testimony  of  both  is  positive, 
and  the  rule  of  comparative  value  as  between  positive  and  negative  evidence 
does  not  apply. 

4.  The  motion  for  a  new  trial  contains  the  usual  grounds,  among  others, 
that  the  verdict  was  contrary  to  evidence,  contrary  to  law,  etc.  The  testi- 
mony has  been  scrutinized,  and  we  think  it  is  quite  sulilcient  to  warrant  the 
conviction.  The  main  matter  relied  upon,  or  at  least  one  of  the  main  mat- 
ters, was  that  these  parties  were  friends,  brothers-in-law ;  that  there  was  no 
ill  feeling  between  them,  and  the  moment  the  unfortunate  blow  was  stricken 
the  accused  rushed  forward  and  did  all  he  could  to  repair  the  consequences; 
went  for  camphor,  and  brought  water,  and  washed  and  tenderly  nursed  and 
cared  for  the  deceased;  and  it  is  contended  that  the  killing  was  altogether  in- 
voluntary, and  if  any  offense  was  committed  it  must  have  been  the  offense  of 
involuntary  manslaughter  in  the  commission  either  of  an  unlawful  or  of  a 
lawful  act.  But  the  testimony  shows  that  the  bottle  was  a  quart  bottle,  a 
heavy  bottle,  full,  or  almost  full,  of  whisky;  it  was  thrown  under  circum- 
stances that  furnished  no  Justification  whatever.  The  testimony  shows  that 
it  was  an  instrument  likely  to  produce  death  if  it  struck  on  certain  parts  of 
the  head,  and  on  one  of  these  parts  it  did  strike.  The  wound  was  a  fracture 
going  into  and  breaking  the  skull,  and  enabling  the  physician  who  examined 
It  to  introduce  his  finger  and  take  out  a  piece  of  the  bone.  These  facts,  taken 
all  together,  show  that  while  it  was  a  sudden  killing,  a  sudden  act,  yet  it  was 
probably  an  intentional  killing.  Judging  the  prisoner  by  his  act,  it  was  in* 
tentional.  The  jury  inferred  intention  from  the  facts:  and  we  think  they 
were  warranted  in  doing  so.  A  mind  swayed  by  a  sudden  impulse  of  pas- 
sion, especially  when  influenced  also  by  whisky,  may  resolve,  execute,  and  re- 
pent almost  in  the  same  moment.  A  man  may  from  the  intent  to  kill  do  the 
killing  instantly,  and  regret  the  deed  as  soon  as  done. 

5.  Intention  is  often  more  strongly  indicated  by  the  main  act  than  by  its  ad- 
juncts. The  killing  of  a  human  being  with  an  instrument  likely  to  produce 
death  is  a  stupendous  fact  as  a  guide  to  intention. 

6.  The  plaintiff  in  error  was  lawfully  convicted  of  the  offense  of  voluntary 
manslaughter. 

7.  One  of  the  grounds  of  the  motion  for  a  new  trial  was  newly-discovered 
evidence.  The  evidence  was  cumulative,  and  it  was  by  two  witnesses  who  were 
examined  on  behalf  of  the  defendant  at  the  trial.  Moreover,  there  is  no  affi- 
davit in  the  record  that  the  defendant  did  not  know  of  this  evidence,  and  only 
one  of  his  counsel  out  of  three  made  affidavit  of  ignorance.  Newly-discov- 
ered evidence,  without  the  requisite  affidavits  of  party  and  counsel,  need  not 
be  considered. 

Judgment  affirmed. 
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City  CJouncil  of  Augusta  v.  Mubphey  and  others. 
,  (Supreme  OimH  of  Georgia.    May  9,  1887.) 

1.  ASBEBSMKNTS  FOB  STREET  ImpBOVEMENTB— POVKB  TO  MaKE—SiDB  StBBBIB. 

General  enacttuents  of  the  legislature  of  Georgia,  conferring  upon  the  city  of 
Angusta  the  power  of  taxation,  and  of  making  by-laws,  regulations,  and  ordi- 
nances, do  not,  in  the  absence  of  express  legislative  authority,  empower  it  to  make 
local  assessments  for  improvements  upon  the  property  adjacent  to  the  streets  on 
which  the  improvements  are  made. 

2.  Same— Chabtbb  or  City  or  Augusta. 

The  charter  of  the  city  of  Augusta,  vesting  it  with  power  to  make  such  assess- 
ments upon  the  inhabitants  or  taxable  property  therein  as  shall  seem  expedient^ 
and  the  act  of  1847,  providing  that  taxes  and  assessments,  made  under  the  ordi« 
nances,  shall  have  the  same  hen  and  priority  as  state  taxes,  except  that  ihey  shall 
be  postponed  to  the  latter,  refer  only  to  such  general  taxes  and  assessments  as  the 
city  is  authorized  by  law  to  make,  and  do  not  refer  to  local  assessments  for  im- 
provements on  the  property  benefited. 

Appeal  from  superior  court,  Richmond  county;  Ronet,  Judge. 
John  8.  Davidson,  for  plaintiff  in  error.    Rook  c&  Montgomery,  for  defend- 
ants. 

Hall,  J.  This  was  a  bill  brought  to  enjoin  the  collection  of  assessments 
made  under  an  ordinance  of  the  city  of  Augusta,  upon  the  property  of  landed 
proprietors  adjacent  to  the  streets  on  which  such  improvements  were  made. 
The  judge  held  that  no  autliority  was  given  to  the  city  of  Augusta  in  any 
acts  of  the  legislature  to  make  assessments  in  this  manner.  And  on  the  hear- 
ing of  the  case  it  was  admitted  by  counsel  for  the  city  that  there  was  no  ex- 
press legislative  authority  enabling  them  to  make  such  assessments,  but  he 
contended  that  that  authority  was  necessarily  implied  from  certain  general 
expressions  contained  in  the  act  incorporating  the  city,  and  from  subsequent 
enactments  of  the  legislature  on  the  subject.  The  city  council,  under  the  act 
of  incorporation,  ''can  make  every  by-law  or  regulation  requisite  and  neces- 
sary for  the  security  and  welfare  and  convenience  of  said  city,  and  is  vested 
with  full  power  and  authority  to  make  such  assessments  on  the  inhabitants 
of  Augusta,  or  those  who  hold  taxable  property  therein,  for  the  safety,  benefit, 
convenience,  and  advantage  of  the  said  city,  as  shall  appear  to  them  expedi- 
ent. "  Again,  it  is  insisted  that  the  city  is  authorized  to  make  assessments 
under  the  act  of  1847,  which  is  as  follows:  ''That  all  taxes  and  assessments 
made  under  the  ordinances  of  the  city  council  of  Augusta  shall  have  the 
same  lien  and  priority  as  taxes  due  the  state,  except  that  they  shall  be  post- 
poned to  the  latter."  Now,  we  take  it  that  the  taxes  and  assessments  re- 
ferred to  in  these  acts  were  the  general  taxes  and  general  assessments,  such  as 
the  city  was  authorized  by  law  to  make,  and  not  assessments  upon  property 
which  happened  to  adjoin  that  portion  of  the  street  where  the  Improvements 
were  made.  The  whole  city  wtis  made  taxable  for  these  improvements,  and 
not  merely  the  individuals  whose  property  was  claimed  to  be  benefited  thereby. 

Again,  it  is  contended  that  under  the  act  of  1835  all  the  tax  and  assessment 
ordinances  of  the  city  were  validated.  The  third  section  of  that  act  prescribes 
that  the  city  council  shall  have  full  power  to  assess  and  tax  property  of  every 
kind  and  description.  They  say,  furthermore,  that  it  was  authorized  by  the 
act  of  1880,  (Acts  1880-81,  p.  271,)  which  provides,  in  sections  5,  6,  and  10» 
that  the  board  of  health  shall  have  full  control  of  the  drainage,  sewerage,  etc.» 
of  said  city;  and  the  ordinances  of  said  board,  in  section  8,  are  given  the  force 
and  effect  of  law.  The  board  of  health,  under  the  powers,  it  is  conceded,  or- 
dered this  work  to  be  done,  the  city  concurred  in  it,  and  provided  for  the  cost 
of  it,  by  paying  part  itself,  and  assessing  the  balance  against  the  property 
benefited.  It  is  contended  that  the  city  has  the  right,  under  the  act  of  1874» 
(Acts  1874,  p.  205,)  to  issue  executions  for  all  assessments;  >M;id  thai  it  has 
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also  the  same  authority  under  the  general  law,  (Acts  1884-85,  p.  148.)  The 
ordinance  under  which  the  assessments  in  this  case  were  made  contains  the 
following  provision : 

'*Sec.  2.  It  shall  be  the  duty  of  said  board,  (of  assessment  and  apportion- 
ment,) whenever  council  shall  order  any  permanent  work  of  public  improve- 
ment to  be  done  in  any  of  the  streets  or  thoroughfares  of  this  city,  such 
as  paving,  curbing,  or  planking,  the  construction  of  drains,  covered  or  un- 
covered, the  boxing  of  trees,  the  inclosing  of  groves  in  the  center  of  streets, 
and  other  works  of  a  similar  character,  to  examine  into  and  ascertain  the 
amount  of  property  owned  in  or  on  the  part  of  such  street  or  thoroughfare  a» 
it  may  be  designed  to  improve,  as  well  as  in  or  on  the  parts  of  such  streets  or 
thoroughfares  immediately  adjacent  to  such  improvement,  and  to  assess  and 
apportion  the  amount  to  be  paid  by  each  property  holder  thereon,  the  whole 
cost  of  the  work  to  be  fairly  and  equitably  divided  among  such  property  hold- 
ers as  in  the  judgment  of  said  board  will  be  so  benefited  by  the  work  done  or 
to  be  done,  and  according  to  the  assessment  and  apportionment  of  said  board  t 
provided,  that  any  person  who  may  consider  himself  or  herself  aggrieved  by 
the  action  of  said  1tK>ard  may  appeal  to  the  city  council,  who  shall  review  such 
action,  and  dispose  of  it  as  in  the  judgment  of  council  may  be  deemed  just 
and  proper. 

''Sec.  3.  The  several  amounts  assessed  and  apportioned  by  the  board  of  as- 
sessment and  apportionment  on  each  property  holder,  as  herein  provided, 
shall  be  collected  and  paid  as  taxes  and  other  dues  to  the  city  council,  and  de- 
faulters shall  be  subject  to  the  same  penalties  as  defaulting  tax-payers.** 

The  ordinance  has  no  date;  and  whether  it  was  passed  subsequent  to  these 
acts  or  before  is  left  altogether  uncertain;  the  one  party  affirming  that  it  was 
passed  before,  and  the  other  denying  it.  It  does  not  appear  from  the  record 
when  it  was  passed.  Nor,  if  it  had  a  date,  is  it  apparent  to  us  that  the  leg- 
islature ever  intended  by  any  of  its  general  enactments  to  revolutionize  the 
whole  former  system  of  taxation  of  the  city  of  Augusta  by  the  questionable 
ad^tion  of  this  ordinance. 

IE  has  been  frequently  decided  that  there  is  a  difference  between  assess- 
ments for  benefit  done  to  localities  by  public  improvements  made  thereon  and 
ordinary  taxation.  It  was  so  held  in  Uayden  v.  City  of  AUantat  70  Ga.  817, 
and  in  Jones  v.  Slight  (decided  at  the  October  term,  1885,  of  this  court,  |  75 
Ga.  7.  In  the  latter  case  it  was  distinctly  laid  down  "that  article  7,  §  6, 
par.  2,  of  the  constitution,  provides  the  objects  for  which  the  general  assem- 
bly may  delegate  power  to  a  county  to  levy  a  tax;  and  power  to  levy  and  col- 
lect a  tax  cannot  be  granted  for  any  other  purposes  than  those  specified. 
Therefore  the  authority  granted  in  Ck)de,  §  1455,  (6,)  to  the  ordinary,  or  such 
tribunal  as  may  have  jurisdiction  over  county  matters,  to  levy  and  collect  a 
tax  upon  the  property  in  a  district,  sufficient  to  defray  the  expenses  of  erect- 
ing and  maintaining  fences  around  the  lines  thereon,  where  the  provisions  of 
tlie  stock  law  have  been  adopted,  is  unconstitutional  and  invalid.  Code,  § 
5190." 

These  were  local  assessments  rather  than  taxes;  and  we  think  the  judge  was 
right  in  granting  the  injunction.    Judgment  affirmed. 


Flantebs'  Bice-Mill  Ck).  9.  Merchants'  Nat.  Bank  of  Savannah* 

Sams  o.  Southern  Bank  of  Georgia. 

(Bupreme  Court  (ff  Georgia.    March  26, 1887.) 

1«  WASMBovam  RvcnrrB-^BLieATioN. 

Wareboiue  receipts,  pure  and  simple,  with  only  the  incidents  annexed  to  tbeni 
by  law,  and  none  superadded  by  special  contract,  conduct,  or  representation,  are 
no  more  obligatory  in  the  hands  of  oona  Me  holders  for  yalae  than  in  the  hands  of 
the  original  bailor  of  the  property  stored. 
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2.  Same—Fbaudulent  RECMPra— Bona  Fide  Pledgbbb. 

A  rice-iuill  company  issued  certain  receipts  acknowledging  the  rice  therein  speci- 
fied to  be  in  their  store-house.  Each  receipt  had  also  a  printed  entry  on  the  mar- 
gin, filled  out  in  writing,  with  the  name  of  the  bank  which  lield  it.  This  entry- 
was  signed,  as  was  the  receipt  itself,  by  the  superintendent  of  the  mill.  The  entry 
imported  an  acknowledgment  of  notice  by  the  company  that  the  bank  was  the 
holder  of  that  receipt.  jUeld^  that  the  bank,  as  bona  fide  pledgee,  was  entiUed  to  re- 
cover from  the  mill  company  money  advanced  upon  the  iaith  of  these  receipts, 
though  no  goods  had  been  received  for  storage  according  to  the  recitals  thereia. 

8.  Samb^Atjthobitt  op  Agent  of  Wabbhoubbman. 

An  agent  of  a  mill  company,  who  was  enipowered  to  issue  and  acknowledge  re- 
ceipts ror  goods  stored  in  the  warehouse  of  the  company,  wrongfully  issued  and  ac- 
knowledged such  receipts,  based  on  fictitious  transactions.  Held,  that  such  fraudu- 
lent acts  were  not  beyond  the  scope  of  his  authority,  and  the  mill  company  w«8 
bound  by  the  receipt. 

4.  Pledob— ExpBWSB  or  Collbctioh— Stipulation  by  Plbdobob. 

The  pledgees  of  certain  warehouse  receipts  fraudulently  issued  by  the  agent  of  a 
rice-mill  company,  in  an  action  against  said  rice-mill  company,  were  allowed  to 
recover  their  counsel  fees,  which  were  stipulated  to  be  paid  by  their  pledgeor  in 
case  any  were  incurred  by  them  in  collecting  upon  the  receipts.  The  entire  re- 
covery did  not  exceed  the  value  of  the  property  pledged.    JEfe/o,  no  error. 

Appeal  from  Savannah  city  court;  Harden,  Judge. 
Charlton  &  Mackalh  for  plaintiff  in  error.    Chisholm  d  Erwin  and  Beo. 
A,  Mercer^  for  defendant. 

Blbgexey»  G.  J.  These  two  banks  brought  severaUj  their  actions  against 
the  Planters'  Bice-Mill  Company,  in  the  city  court  of  Savannah,  and  recov- 
ered. The  company  moved  for  a  new  trial  in  one  of  the  cases  on  19  grounds, 
in  the  other  on  21  grounds.  The  motions  were  overruled.  The  actions  were 
complaint,  both  substantially  alike;  the  declaration  in  each  having  a  count  in 
trover,  and  a  special  count  on  the  facts.  The  cause  of  action  was  the  failure 
of  the  rice-mill  company  to  deliver  rice  in  pursuance  of  certain  receipts  which 
it  had  issued,  acknowledging  the  rice  to  be  in  its  possession,  in  store.  The 
company  is  a  corporation  with  chartered  power  to  receive,  crush,  and  store 
the  rice.  It  had  issued  through  its  superintendent  certain  receipts,  in  a  spe- 
cial form,  acknowledging  that  an  individual  by  the  name  of  Schley  had  in  the 
mill  a  certain  quantity  of  rice  stored .  Each  one  of  these  receipts  had  a  printed 
entry  on  the  margin,  filled  out  in  writing  with  the  name  of  the  bank  which 
held  it;  and  this  entry  was  signed,  as  was  the  receipt  itself,  by  the  superin- 
tendent of  the  mUl.  The  entry  imported  an  acknowledgment  of  notice  by  the 
company  that  the  bank  was  the  holder  of  that  receipt.  The  defense  to  the 
actions  was  based  upon  the  facts  that  the  receipts  were  fraudulent,  and  that 
there  was  no  rice  behind  them.  The  rice-mill  company  sought  to  avoid  the 
receipts,  upon  proof  that  the  receipts  acknowledged  rice  which  never  came  to 
hand.  The  receipts  by  their  recitals  imported  that  Schley  had  a  certain 
quantity  of  rice  in  the  mill.  Schley  had  no  such  rice  in  the  mill,  nor  any  rice. 
He  used  these  receipts  as  pledges  upon  which  to  obtain  money,  and  he  (Ud  ob- 
tain money  to  a  large  amount,  from  each  of  these  banks,  on  the  faith  of  the 
receipts.  At  the  trial  this  defense  was  gone  into  very  fully,  and  all  the  cir- 
cumstiinces  under  which  the  receipts  were  issued  and  pledged  were  presented 
to  the  jury.  It  was  alleged  that  the  banks  ought  to  have  known  that  the  re- 
ceipts were  fictitious;  that  there  were  certain  circumsUmces  to  put  them  on 
inquiry,  and  that,  had  they  made  inquiry,  they  would  have  discovered  the 
fraud.  But  the  banks  replied  by  evidence  which  tended  to  show  that  they 
used  all  diligence  with  which  they  were  chargeable;  and  the  jury  so  found, 
under  a  very  fair  and  full  charge  by  the  court. 

1.  There  can  be  little  doubt  that  a  warehouse  receipt  is  a  mere  symbol  of 
property.  It  is  the  shadow  of  an  absent  substance;  and  when  it  has  passed 
from  one  hand  to  another,  it  is  only  symbolic  of  the  property  it  represents; 
and  if  it  represents  no  property,  its  holder  has  nothing  but  a  mere  piece  of 
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paper.  That  is  the  general  character  and  effect  of  a  warehouse  receipt,  just 
as  of  a  bill  of  lading.  Warehouse  receipts  pure  and  simple,  with  only  the  in- 
cidents annexed  to  them  by  law,  and  none  superadded  by  special  contract, 
conduct,  or  representation,  are  no  more  obligatory  in  the  hands  of  bona  fide 
holders  for  value  than  in  the  hands  of  the  original  bailor  of  the  property  stored. 

2.  This  principle,  however,  does  not  rule  these  cases.  These  documents 
are  not  ordinary  warehouse  receipts,  and  they  were  not  left  to  the  mere  in- 
cidents annexed  to  them  by  law;  but  contract,  conduct,  representation,  on 
the  part  of  the  rice-mill  company,  intervened,  both  in  the  issuing  of  these 
xeoeipts  and  in  their  transfer,  which  clothed  them  with  other  and  larger  inci- 
dents than  the  general  law  would  liave  annexed  to  them  if  they  had  been 
mere  warehouse  receipts  in  ordinary  form.  If  warehouse  receipts  of  a  special 
form  and  character  be  adopted  and  issued  in  due  course  of  business,  for  the 
expj^ss  purpose  of  being  pledged  as  security  to  obtain  money,  and  if  as  a  part 
of  the  regular  system  of  using  them  the  warehouseman  acknowledge  in  writ- 
ing on  each  receipt  notice  of  assignment  by  the  pledgeor  to  tlie  pledgee,  be- 
fore the  latter  advances  his  money  thereon,  the  pledgee,  after  advancing  his 
money  in  good  faith,  is  entitled  to  stand  on  the  terms  of  the  pledged  receipt 
as  importing  a  genuine  business  transaction  of  the  nature  described  in  the 
instrument.  Thus,  though  in  fact  no  goods  had  been  received  for  storage, 
the  recital  in  the  special  receipt  being  utterly  false,  nevertheless  the  recital 
will  have  the  same  effect  in  protecting  such  bona  fide  pledgee  as  if  the  goods 
had  been  received  and  stored.  It  is  in  evidence  in  one  of  the  cases  we  are 
dealing  with  directly,  and  in  the  other  inferentially,  that  these  special  re- 
ceipts were  adopted  and  always  Issued  for  the  express  purpose  of  enabling  the 
bailor,  or  the  person  acknowledged  as  the  bailor,  to  pledge  them  as  security 
for  money.  When  such  a  purpose  was  not  in  contemplation,  another  and 
different  form  of  receipt  was  used, — one  that  did  not  purport  on  its  face  to  be 
special,  and  one  that  did  not  have  annexed  to  it  this  form  of  acknowledging 
notice  of  the  assignment.  The  mill  corporation  adopted  and  authorized  the 
ose  of  these  special  receipts  for  the  very  purpose  of  enabling  its  customers  to 
obtain  loans  upon  them,  and  in  this  instance  they  were  so  used,  under  cir- 
cumstances that  Justified  the  banks  in  not  making  inquiry  beyond  the  inquiry 
which  they  did  make;  and  the  jury  were  justified  in  reaching  the  conclusion 
that  they  fully  discharged  themselves  of  all  diligence  that  was  incumbent 
upon  them. 

3.  He  who  creates  a  symbol,  and  leaves  it  a  symbol,  is  bound  by  it  only  in 
its  symbolic  character;  but  he  who  creates  a  symbol,  and  aids  in  raising  it  to 
a  security,  is  bound  by  it  both  as  a  symbol  and  as  a  security.  Why  notV  As 
a  mere  symbol  each  of  these  receipts  is  but  colorable  evidence  of  a  bailment 
which  never  took  place.  It  represents  property  which  never  existed,  and  is 
therefore  worthless;  but  the  corporation  raised  it  from  its  rank  as  a  mere 
symbol  to  its  rank  as  a  security  for  money.  It  would  be  a  mere  emblem,  if 
they  had  not  made  it  more;  but  having  made  it  more  there  is  something  of 
the  nature  of  a  real  presence  in  it, — a  real  presence  of  the  thing  it  purports 
to  represent. 

4.  Thus  far  the  cases  have  been  considered  as  if  there  were  no  element 
of  agency  in  them.  If  this  corporation  could  have  acted  without  an  agent, 
and  had  so  acted  by  issuing  these  receipts  and  acknowledging  the  trans- 
fer of  them,  what  has  been  said  would  be  conclusive;  but  it  acted  through 
an  agent,  and  the  real  defense  is  that  the  agent  did  not  have  authority  to 
bind  the  corporation,  his  principal,  where  no  rice  was  in  fact  stored,  and 
where  the  transactions  on  which  the  receipts  purported  to  be  based  were 
wholly  fictitious.  The  evidence  leaves  no  question  that  the  agent  was  au- 
thorized to  issue  receipts  of  this  character.  The  receipts  belonged  to  a  class 
which  the  agent  had  power  to  issue,  and  not  only  to  issue  but  to  acknowledge; 
and  every  act  of  acknowledgment  was  a  recognition  of  the  rightfulness  of  the 
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receipt.  That  was  part  of  the  purpose,  doubtless,  of  having  the  acknowledg- 
ment; it  was  to  have  the  receipt  recognized  as  an  obligatory  instrument  upon 
the  rice-mill  company,  and  this  agent  was  the  right  agent,  under  the  evi- 
dence, both  to  issue  the  receipt  and  to  enter  this  acknowledgment  of  notice 
upon  it.  So  that  the  paper  as  a  class  was  paper  he  had  power  to  issue  and 
deal  with  just  as  he  did  in  these  instances.  An  agent,  to  tell  the  truth,  may 
bind  his  principal  by  telling  a  lie.  A  wrongful  exercise  of  delegated  author- 
ity is  not  the  assumption  of  authority,  but  the  abuse  of  it.  Thus  an  agent 
empowered  to  issue  and  acknowledge  receipts  of  a  given  kind,  based  on  feal 
transactions,  does  not,  by  wrongfully  issuing  and  acknowledging  receipts  of 
a  like  kind,  based  on  flctitlous  or  simulated  transactions,  pass  beyond  the 
scope  of  his  authority,  but  acts  fraudulently  within  it.  To  hold  otherwise 
would  be  to  rule  that  an  agent  cannot  commit  a  fraud,  and  aifect  his  princi- 
pal by  it.  Here  he  had  a  rightful  authority  to  do  a  certain  class  of  acts.  He 
did  a  number  of  those  acts  by  the  wrongful  exercise  of  that  authority.  His 
principal  must  be  responsible  both  for  the  authority  conferred  and  for  its 
faithful  exercise,  in  so  far  as  there  is  a  right  to  rely  upon  the  fidelity  of  its 
exercise.  In  many  cases  the  law  will  authorize  strangers  to  rely  upon  the 
acts  of  an  agent,  and  in  many  cases  it  will  not.  It  authorized  these  banks  to 
trust  to  the  exercise  of  the  authority.  Just  as  fully  as  they  could  trust  to  the 
existence  of  the  authority;  and  the  mill  company  is  as  much  bound  by  the 
abuse  as  by  the  use  of  the  authority  which  it  conferred,  the  banks  being  en- 
tirely ignorant  of  such  abuse  until  long  after  they  parted  with  their  money. 

5.  A  question  was  made  as  to  the  right  of  the  banks  to  recover  counsel  fees 
as  a  part  of  their  damages.  Schley,  their  debtor,  stipulated  in  his  contracts 
to  pay  counsel  fees  in  case  any  were  incurred  by  the  banks  in  collecting. 
These  counsel  fees  were  added  by  the  jury,  in  arriving  at  their  verdict,  to  the 
principal  and  interest  of  Schley's  debt  due  to  the  bar^;  we  think  correctly, 
because  the  value  of  the  property  covered  by  the  receipts,  had  it  been  prop- 
erty at  all,  would  have  been  in  excess  of  the  whole  recovery;  and  we  think 
the  cost  of  counsel  fees,  where  collection  had  to  be  enforced  by  law,  was  as 
much  a  part  of  the  loss  of  the  banks  as  the  principal  and  interest.  So  we  rule 
this:  A  pledgee  holding  the  legal  title,  and  damaged  to  the  full  extent  of  the 
debt  secured  by  the  pledge,  including  attorney's  fees  promised  him  in  the  con- 
tract creating  the  debt,  may  recover,  from  a  defaulting  bailee  of  the  property 
pledged,  the  whole  debt,  incltiding  such  attorney's  fees,  provided  the  recovery 
do  not  exceed  the  value  of  the  property. 

We  have  not  been  able  to  assure  ourselves  that  there  was  absolutely  no 
error  in  any  of  the  grounds  of  the  motions  for  new  trial,  but  only  that  there 
was  none  which  influenced  the  result.  The  verdict  was  indubitably  right  in 
each  case,  and  the  refusal  of  a  new  trial  was  correct.    Judgment  affirmed. 


FoucHE,  Assignee,  and  another  d.  Habison,  Ex'r,  and  another. 
(Supreme  Omai  of  Georgia,    July  6,  1887.) 

DxaCUBRKB  TO  Cb068-BxLI.— NOK-APPKABANOB  OP  Co-DbFBNDAKTB— WsFT  OP  EbBOB. 

To  a  croae-bill  seelcinK  relief  against  co-defendants,  as  well  as  against  the  com- 
plainants in  the  original  bill,  the  complainants  alone  demurred,  the  co-defendants 
not  joining  in  the  demurrer,  nor  e^en  making  any  appearance  in  the  cause  at  that 
stage  of  it.  Heldy  that  it  was  not  necessary  to  make  such  co-defendants  parties  to 
the  writ  of  error,  in  order  to  have  the  judgment  on  the  demurrer  reviewed. 
Mabtbb'b  Rbpobt  op  Evidkncb — Rkcobd— Bill  op  Exobftions. 

The  master's  report  of  the  evidence  is  a  part  of  the  record,  and,  where  the  report 
is  contained  in  the  transcript,  the  evidence  adduced  before  the  master  need  not  be 
referred  to  or  incorporated  m  the  bill  of  exceptions. 
Appbait—Dismissal^Patmbnt  op  Mastbb's  CoeiB. 

A  motion  to  dismiss  an  appeal  was  made  on  the  ground  that  plalntiflb  in  error 
had  not  paid  one  half  of  the  master's  fees,  as  required  by  an  order  passed  in  the 
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progress  of  the  cause,  and  were  conseouently  in  contempt  of  conrt.  Beld,  that  the 
order  was  not  peremptory  as  to  the  time  of  payment,  but  only  as  to  the  amount 
to  be  paid,  and  plaintiff  were  not  in  contempt  by  not  having  paid  the  amount  at 
the  time  of  the  appeal. 

4.  Samis— TiXB  FOB  Appsal. 

Overruling  exceptions  of  law  to  a  master's  report  is  no  final  disposition  of  any 
part  of  the  cause,  while  exceptions  of  fact  are  still  pending,  and  no  decree  or  ver- 
dict has  been  rendered;  and,  this  being  so,  the  statutory  period  within  which  to 
appeal  does  not  begin  to  run  at  the  time  of  the  disposal  of  such  exceptions. 

5.  Samb— Rbvibw. 

The  fact  that  a  writ  of  error  was  not  sued  out  within  the  statutory  period  from 
the  time  of  the  decision  upon  a  petition  to  remove  a  cause,  while  it  may  be  a  good 
reason  for  not  reviewing  that  decision  on  the  writ  of  error,  is  no  reason  for  dis- 
missing the  writ,  and  declining  to  review  the  final  judgment  in  the  main  case. 

«.   BXBCtTFOS— LbgATBB  T7WDBB  WlLl/— PARTY  TO  SUIT. 

An  executor,  who  was  also  legatee  under  the  will,  brought  a  bill  to  restrain  some 
of  his  creditors  from  proceeding  to  subject  his  interest  by  levy  and  sale  at  law,  to 
which  bill  creditors  of  the  estate,  as  well  as  his  own  creditors,  were  parties  defend- 
ant, and  praying  for  a  decree  directing  him  how  to  administer  the  estate  in  view  of 
the  oonfiicting  claims.  Heldf  that  he  was  a  party  complainant,  both  as  executor 
and  as  legatee  and  debtor. 

7.  SaMB— PRIOBITT  OF  GlAIMS. 

An  executor,  who  was  also  a  legatee  under  the  will,  obtained  an  injunction 
M^nst  certain  of  his  creditors,  prohibiting  them  from  levying  upon  his  interest  in 
the  estate  until  there  had  been  a  decree  establishing  their  priorities.  Held,  that  he 
bad  waived  and  renounced  his  legal  right  to  prefer  some  creditors  to  others  in  the 
liquidation  of  their  claims  against  him. 

Error  to  superior  court,  Bichmond  county;  Ronet,  Judge. 

Frank  H,  Miller,  for  plaintiff  in  error  in  main  bill  of  exceptions,  and  for 
defendants  in  cross-bill.  W.  W.  Montgomery  and  Barnes  dk  Gumming, 
contra, 

BiiECKLET,  0.  J.  We  think  the  trial  took  place  in  pursuance  of  the  order 
of  October  22,  1881.  The  last  paragraph  of  that  order  was  never  excepted 
to,  pendente  lite  or  otherwise,  as  may  be  seen  by  scrutinizing  the  record  from 
pages  249-252e2,  inclusive.  This  paragraph  directs  '*that  the  case  stand  for 
trial  upon  the  original  bill  of  parties  complainant,  as  amended  December  6, 
1880,  and  the  matters  alone  responsive  thereto  in  the  answers  of  the  several 
defendants,  exclusive  of  the  matters  set  forth  in  the  cross-bills  of  the  defend- 
ants filed  as  above  stated."  Thus  the  order  for  trial  severed  the  bill  from  the 
croBs-bills  as  such,  and  we  do  not  discover  from  the  record  that  the  connec- 
tion was  ever  restored,  or  that  the  court  paid  much  more  attention  to  cross- 
bills, whether  filed  before  the  order  was  passed  or  afterwards.  The  master's 
repoit  indicates  that  the  master  thought,  or  inclined  to  think,  that  no  cross- 
bill was  before  him;  and  the  amendment  last  filed  to  the  main  bill  was  finally 
shaped  so  as  to  put  in  issue  all  matters  in  dispute  before  the  master,  and  upon 
which  proof  was  offered  before  him,  but  which  might  not  be  sufi&ciently  put 
in  issue  by  the  original  bill.  This  finality  of  form  was  given  to  the  bill  as 
late  as  December  8,  1886,  nearly  the  last  day  of  the  peripatetic  hearing. 
Thus,  the  main  bill  was  considered  as  covering  everything  that  was  adjudi* 
cated;  for  there  was  no  adjudication  at  the  hearing,  except  as  to  matters 
which  were  before  the  master,  his  report  being  the  only  basis  of  the  verdict 
and  decree.  Through  the  master  came  every  fact  and  all  the  law  of  the  case 
tried. 

As  did  the  court  below,  so  shall  we  leave  the  cross-bills  behind  us.  Four 
of  them  were  put  to  sleep  under  demurrer,  October  22,  1881;  then  partially 
awakened  June  15,  1882,  by  setting  them  for  trial  at  the  next  October  term. 
Another,  purporting  to  be  an  amendment,  the  same  day  the  four  were  laid  out 
by  demurrer,  was  filed  October  22, 1881,  and  has  not  since  moved  in  its  bed,  so 
far  as  we  can  ascertain.    The  last  of  all  was  filed  December  8,  183@,  and  is 

Digitized  by  VjOOQIC 


332  SOUTHEASTERN  REPOBTEB.  [Ga. 

at  rest  in  the  record.  Whether  the  court  below  ever  looked  upon  its  face, 
we  know  not.  It  was  served  on  nobody,  except  the  complainants  in  the 
main  bill,  named  no  one  as  party  defendant,  had  no  prayer  for  subpoena,  and 
no  subpoena  was  attached  to  it.  It  was  a  mere  answer,  with  prayers  for  re- 
lief sciircely  incompatible  with  the  prayers  of  the  original  bill.  Having  thus 
ascertained  that  the  case  tried  was  the  main  bill,  and  it  alone,  we  are  pre- 
pared to  rule  on  the  motion  made  to  dismiss  the  writ  of  error,  our  decision 
upon  which  was  reserved  until  after  the  whole  case  was  argued,  because  of 
the  bewildering  intricacy  of  the  amendments,  orders,  exceptions.  etc.»  the 
record  being  a  swarming  hive  of  professional  industry  and  fecundity.  Until 
this  record  came  before  us,  we  had  no  adequate  conception  of  our  brother 
MiLL£B*s  energy ;  and  he  doubtless  will  never  have  any  conception  whatever 
of  the  torture  which  his  energy  has  cost  the  writer  of  this  opinion,  while  he, 
the  writer,  was  supposed  to  l^  taking  his  ease  in  the  romantic  wilds  of  upper 
Georgia.  A  skeleton  in  one's  closet  is  nothing  to  such  a  record  in  one's 
^unk  in  full  view  of  the  mountains. 

1.  The  motion  to  dismiss  the  writ  of  error  was  put  originally  on  seven 
grounds.  The  fourth  was  abandoned,  leaving  us  only  six  to  dispose  of.  The 
first  ground  is  that  certam  named  defendants  to  the  original  bill  are  not  made 
defendants  in  error.  One  of  these  defendants,  Gardner,  died  pending  the 
cause,  and  was  dead  at  the  hearing.  His  representatives,  if  he  had  any,  (and 
of  this  the  record  does  not  inform  us,)  were  never  made  parties  in  the  court 
below.  If  the  case  could  be  tried  without  them  as  parties,  it  certainly  could 
be  reviewed  without  them.  The  others  (as  was  also  the  deceased)  were  non- 
residents of  the  state,  and  were  served  with  the  bill  and  some  of  the  cross- 
bills by  publications,  but  never  appeared  in  person  or  by  counsel  never  pleaded, 
answered,  or  demurred  to  the  original  bill  or  to  the  cross-bills.  As  these  de- 
fendants were  beyond  the  jurisdiction  of  the  court,  and  stood  aloof  from  the 
case,  although  parties  on  the  record,  the  trial  below  was  ex  parte  as  to  them, 
and  it  is  therefore  doubtful  whether  they  are  necessary  parties  to  the  writ  of 
error  at  all.  But  whether  so  or  not,  they  cannot  be  necessary  parties  defend- 
ant, for  they  stand  in  the  record  on  the  same  side  of  the  case  with  the  plain- 
tiffs in  error,  and  they  should  be  co-plaintiffs  in  error,  if  anything.  Perhaps  it 
is  the  sounder  view  that  they  ought  to  occupy  that  position,  and  we  have  ac- 
cordingly passed  an  order  granting  leave  to  join  them  as  co-plaintiffs  in  error 
by  amendment,  and  the  privilege  of  amending  has  been  exercised  conformably 
to  that  order.  For  the  practice  in  such  matters,  see  McNtUty  v.  Fruden,  &l 
Ga.  135,  and  authorities  cited.  There  is  no  doubt  that,  relatively  to  the  main 
case,  this  amendment  covers  all  possible  objection  touching  the  want  of  par- 
ties; for  when  a  bill  in  equity,  filed  for  direction,  etc.,  by  an  executor  against 
creditors  of  the  estate,  and  his  own  personal  creditors,  is  brought  to  this  court 
by  some  of  the  latter,  it  is  not  necessary  to  make  any  of  the  defendants  in 
the  bill  defendants  in  error. 

2.  The  exact  point  of  the  objection,  however,  as  shaped  in  the  motion  and 
urged  in  the  argument,  was  that,  though  the  main  case  might  not,  the  cross- 
bills do  require  these  persons  to  be  defendants  in  error,  for  that  they  and  the 
plaintiffs  in  error  are  on  opposite  sides  of  the  cross-bills.  The  fact  is  true,  but 
the  consequence  does  not  follow.  The  case  actually  tried,  as  we  have  seen 
above,  was  the  original  bill  alone;  the  cross-bills  were  not  disposed  of,  save 
that  some  of  them  were  long  ago  dismissed  on  demurrer,  which  demurrer  was 
by  the  complainants  in  the  original  bill,  and  by  them  only,  and  the  complain- 
ants are  all  defendants  in  the  present  writ  of  error.  The  cross-bills  thus  de- 
murred to  were  dismissed  under  exceptions  taken  pendente  Ute^  and  what  is 
now  to  be  examined  touching  them,  if  anything,  is  whether  these  exceptions 
were  well  founded,  and  whether  the  rulings  complained  of  affected  or  might 
have  affected  the  result  of  the  trial  that  t<K)k  place  on  the  main  case.  With 
proper  parties  to  the  writ  of  error,  relatively  to  the  cause  actually  tried*  ex- 
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ceptions  taken  pendente  lite  in  the  progress  of  the  cause,  such  as  exceptions 
to  rulings  on  cross-bills,  may  be  reviewed  as  to  any  errors  affecting  the  final 
result.  Errors  touching  the  cross-bills,  which  did  not  affect  that  result,  will 
now  and  here  go  for  naught.  Code,  §  4250.  The  so-called  cross-bills  were  an- 
swers by  some  of  the  defendants  in  the  court  below,  taking  their  character 
of  cross-bills  from  Code,  §  4181 ;  and  in  their  element  of  cross-bills  they  sought 
relief  against  co-defendants  as  well  as  against  the  complainants  in  the  original 
bill;  and  the  complainants  alone  demurred,  the  co-defendants  not  Joining  in 
the  demurrer,  nor  even  making  any  appearance  in  the  cause  at  any  stage  of 
it.  The  demurrer  being  sustained,  it  surely  is  not  necessary  to  make  such  co- 
defendants  parties  defendant  to  the  writ  of  error,  in  order  to  have  the  Judg* 
ment  sustaining  the  demurrer  reviewed.  All  the  parties  to  the  demurrer  on 
both  sides  are  parties  to  the  writ  of  error,  and  this  would  be  sufficient  were 
the  writ  of  error  founded  directly  on  the  Judgment  sustaining  the  demurrer, 
and  on  that  alone. 

3.  The  second  ground  of  the  motion  to  dismiss  is  Uiat  the  writ  of  error  was 
not  sued  out  within  60  days  after  exceptions  of  law  to  the  master's  report 
were  overruled,  his  report  having,  in  one  of  the  rulings  excepted  to,  held  that 
the  attachments  pending  in  a  court  of  law  were  invalid.  The  suggestion  in 
this  g^und  is  that  the  report  with  the  Judgment  of  the  court  thereon  dis- 
missed the  attachments,  and  that  a  judgment  dismissing  an  attachment  is  a 
final  Judgment.  But  the  present  writ  of  error  is  not  brought  in  the  attach- 
ment cases,  which  were  cases  pending  at  law,  but  in  the  equity  cause;  and 
it  la  enough  to  say  that  overruling  exceptions  of  law  to  the  master's  report 
was  no  final  disposition  of  any  part  of  the  cause  while  exceptions  of  fact  were 
still  pending,  and  no  verdict  or  decree  had  been  rendered.  An  equity  cause 
is  not  terminated  by  the  master's  report,  or  by  disposing  of  exceptions  to  the 
same,  but  by  decree.  Much  more  might  be  said,  but  this  is  sufficient.  It  is 
plain  to  any  one  not  of  counsel  that  this  ground  of  the  motion,  were  it  well 
taken,  would  not  go  to  the  whole  writ  of  error,  but  only  to  one  subject-mat- 
ter among  the  many  with  which  the  writ  is  concerned. 

4.  The  third  ground  of  the  motion  is  that  'Hhe  bill  of  exceptions  does  not 
contain  the  evidence  submitted  to  tne  judge  on  the  hearing  of  the  exceptions 
of  fact,  particularly  such  additions  as  were  made  to  the  testimony  filed  by  the 
master."  The  judge,  in  ruling  upon  exceptions  to  the  master's  report,  could 
not,  according  to  law,,  have  any  evidence  before  him,  save  that  reported  by 
the  master.  Acts  1884^85,  p.  98.  Code,  §  3097a,  c.  The  master's  report  of 
the  evidence  is  no  less  a  part  of  the  record  than  is  the  rest  of  the  report,  and 
the  whole  report  should  and  does  come  up  in  the  transcript.  It  follows  that 
none  of  the  evidence  need  be  incorporated  nor  referred  to  in  the  bill  of  excep- 
tions. This  view  of  the  matter  disposes  of  the  sixth  ground  of  the  motion, 
as  well  as  the  third. 

5.  The  fifth  ground  of  the  motion  is  that  the  plaintiffs  in  error  have  not 
paid  one-half  ol  the  master's  fees  as  required  by  an  order  passed  in  the  prog- 
ress of  the  cause.  The  suggestion  here  is  that  failure  to  pay  is  disobedience, 
that  disobedience  is  contempt,  and  that  parties  in  contempt  are  outlaws  until 
their  contempt  is  purged.  The  order,  as  we  construe  it,  was  not  peremptory 
as  to  time  of  payment,  but  only  as  to  the  amount  ultimately  to  be  paid.  To 
raise  a  case  of  contempt  which  would  shut  the  door  of  this  court  in  the  face 
of  a  snitor,  would  require  a  very  positive  order,  and  a  very  palpable  disobedi- 
ence. The  dignity  of  the  state,  of  this  court,  of  the  court  below,  has  not  been 
insulted,  if  we  are  any  Judges  of  dignity,  and  we  therefore  affirm  the  judg- 
ment on  the  cross-bill  of  exoeptions,  as  well  as  decline  to  dismiss  the  writ  of 
error. 

6.  The  seventh  ground  of  the  motion  makes  again  the  60-days  point  pre- 
sented in  the  second  ground,  applying  it  to  the  decision  denying  the  petitions 
to  remove  the  cause  to  the  circuit  coi^  of  the  United  States.    Granting  that 
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decision  to  be  a  final  judgment,  the  point  taken  might  be  a  good  reasc 
not  reviewing  that  decision  on  this  writ  of  error,  but  certainly  it  is  no  r 
for  dismissing  the  writ  and  declining  to  review  the  fln^  judgment  in  the 
case,  with  such  other  decisions  excepted  to  as  stand  clear  of  the  questj 
removal.     The  motion  to  dismiss  the  writ  of  error  is  denied. 

7  We  proceed  now  to  dispose  as  briefly  as  possible  of  the  main  case, ; 
ing  which  we  shall  rule  principles  rather  than  mere  points.  It  .is  cont 
that  when  an  executor  files  a  bill  as  executor,  he  commits  himself  to  no 
in  his  personal  and  individual  character,  that  he  is  not  a  party  otherwise 
as  representing  the  estate,  and  that  pending  the  bill  he  may  act  as  freely  t 
ing  any  individual  right  or  interest  involved  as  if  some  other  person  we] 
complainant.  To  this  doctrine  we  are  quite  unable  to  assent.  On  the 
trary,  as  we  understand  the  law,  an  executor  who  files  the  bill  in  his  i 
sentative  capacity  is  a  party  thereto  in  his  individual  capacity  also,  if 
individual  he  has  a  manifest  interest  in  the  subject-matter  of  the  bill, 
an  executor,  being  a  legatee  to  the  extent  of  the  net  income  of  the  whc 
tate  during  his  life,  and  to  the  extent  of  one-fourth  of  the  general  resid 
having  filed  a  bill  as  executor  to  restrain  some  of  his  creditors  from  pre 
ing  to  subject  his  interest  by  levy  and  sale  at  law,  to  which  bin  ere 
of  the  estate  as  well  as  some  of  his  own  creditors  are  parties  defer 
and  praying  for  a  decree  directing  him  in  view  of  the  conflicting  claims 
defendants,  how  to  administer  the  estate  of  his  testatrix,  and  that  the  dc 
ants  establish  their  priorities  and  show  to  what  extent  they  can  legally 
ject  assets  of  the  estate  to  the  payment  of  their  claims,  is  a  party  complai 
not  only  as  executor,  but  likewise  as  legatee  and  debtor.  Can  it  be  sup 
that  the  decree  on  such  a  bill  would  not  bind  him  individually  in  reap 
his  legacies,  or  that  as  an  individual  he  would  not  be  entitled  to  take  th< 
efit  of  the  decree  in  so  far  as  it  might  redound  to  his  individual  interest  t 
ing  those  legacies?  Moreover,  is  it  not  as  much  for  the  protection  of  tl 
ecutor  as  for  the  advantage  of  the  estate,  and  often  more  so,  that  a  coi 
equity  interposes  to  give  direction?  Whoever  heard  that  an  executor  1 
make  himself  a  party  to  his  own  bill  in  order  to  bind  himself  individual 
to  give  himself  as  creditor,  legatee,  or  otherwise  the  fruits  of  the  decree 
extent  of  his  personal  interest  in  the  same?  Is  it  possible  to  doubt  that  < 
present  bill  it  would  be  competent  to  decree  the  proper  disposition  to  be 
of  the  legacies,  whether  to  pay  them  out  on  the  claims  of  creditors,  or  U 
them  free  from  such  claims?  And  how  could  the  executor  as  an  indi\ 
either  shun  the  burden  or  be  shorn  of  the  benefit  of  any  rightful  decree  oi 
subject  that  might  be  rendered?  Unless  we  are  wholly  unfit  to  be  judg 
such  a  plain  question,  we  are  at  a  loss  to  understand  why  it  should  be 
sidered  a  question  at  all.  That  no  direct  authority  upon  it  had  been  pro 
must  be  due  alone  to  the  fact  that  legal  evolution  had  not  progressc 
enough  to  develop  a  needless  precedent  for  a  necessary  conclusion. 

8.  Having  by  his  bill  submitted  the  fund  in  controversy,  and  the  rigl 
all  parties  to  participate  therein,  to  the  jurisdiction  of  equity,  thecompla 
cannot,  pending  the  bill,  convey  his  interest  in  the  estate  to  a  portion  < 
creditors  in  liquidation  of  their  claims  against  him,  to  the  exclusion  of  as 
portion,  especially  while  the  latter  are  held  in  check  by  a  restraining 
granted  in  the  cause  at  his  instance.  By  filing  such  a  bill,  warning  cre( 
into  court,  and  forcing  them  to  establish  their  priorities,  he  waives  ai 
nounces  his  legal  right  to  prefer  some  creditors  to  others  at  his  mere 
Certainly  he  cannot  arbitrarily  exclude  those  whose  hands  he  hasprocur 
court  to  tie  for  the  time  being.  The  court  will  not  hold  while  he  skins, 
excluded  creditors  were  tied,  and  the  preferred  creditors  loose.  One  of  tl 
ter  was  not  a  party  to  the  bill  until  two  days  after  the  preference,  an 
other  two,  though  parties,  were  not  restrained,  the  bill  not  having  pray< 
any  injunction  as  to  them. 
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9.  We  need  only  add  that  to  accomplish  the  purposes  of  the  bill  it  is  neces- 
sary to  ascertain,  first,  the  assets  to  be  administered,  and  their  value.  Next, 
the  charges  npon  them  as  a  whole,  to- wit,  expense  of  administration,  the  debts 
of  the  testatrix,  her  charity  legacies,  the  legacy  of  net  income  to  her  husband, 
the  residuary  legacy  to  him  personally,  and  the  residuary  legacy  to  him  in  trust 
for  his  three  sons.  The  next  step  is  to  eliminate  from  the  general  assets  by 
some  practicable  method  the  present  value  of  the  husband's  two  personal  leg- 
acies, so  as  to  apply  that  value  to  his  debts;  and  the  next  to  ascertain  the 
amount  of  his  debts,  settle  their  priorities,  and  provide  for  their  payment  out 
of  this  fund  in  due  order,  leaving  to  him  the  surplus,  if  any.  It  was  the  ac- 
tion of  his  creditors  that  gave  occasion  to  the  bUl,  and  the  real  problem  of  the 
litigation  is  how  to  settle  with  them  upon  equitable  principles,  saving  also 
their  legal  rights  so  far  as  equity  will  give  effect  to  such  rights.  So  long  as 
this  problem  is  unsolved,  there  can  be  no  proper  disposition  of  the  main  bill, 
to  say  nothing  of  the  answers  in  their  character  of  cross-bills. 

The  master's  report  is  fundamentally  at  variance  with  the  principles  of  this 
opinion,  and  without  discriminating  between  the  sound  and  unsound  excep- 
tions to  it,  we  direct  that  they  be  sustained  as  a  whole,  for  the  purpose  of  clear- 
ing the  case  of  that  report  entirely.  As  to  the  elaborate  and  highly  compli- 
cated machinery  of  the  case,  we  purposely  leave  that  intact,  so  that  it  may  be 
worked  by  those  who  constructed  it.  Perhaps  it  may  be  expedient  at  some 
time  to  arouse  the  cross-bills,  and  set  them  in  motion*  or  it  may  be  necessary 
even  to  add  to  them  a  few  more  of  the  same  sort,  but  we  hope  not.  It  really 
looks  like  the  ends  of  substantial  justice  might  be  reached  without  them,  but 
it  is  well  enough  to  hold  them  in  reserve  till  after  another  experiment,  the  one 
already  made  ^ing,  as  we  have  seen,  misdirected  and  utterly  barren.  The 
train  of  the  case  was  switched  off  into  a  sideling  instead  of  being  run  through 
on  the  main  line.  Having  started  as  a  through  train,  it  must  go  through,  and, 
what  is  no  less  important,  must  keep  its  freight  on  board,  not  deliver  the 
whole  of  it,  en  route  or  at  some  way  station,  to  favorite  oonsignees. 

Judgment  reversed. 

GoNLET  r.  Caufbbll  Printino-Press  ft  Manuf'o  Go. 

{dupreme  Oourt  qf  Georgia,    March  22,  1887.) 

HOBTGAGS— AimTATION  BT  EmPLOTB  OV  MoBTOAOBB— ReOOBD. 

The  attestatioD  of  a  mortgage  to  a  conxiration  by  an  employe  ofthe  corporation, 
together  with  one  other  witness,  is  samcient  proof  of  its  execution  to  admit  it  to 
record  or  in  evidence^  and  its  record  is  therefore  notice  to  a  subsequent  purchaser. 

Appeal  from  superior  court.  Pulton  county;  Marshall  J.  Clarke,  Judge. 
T.  P.  Westmoreland  and  A.  A,  Manning,  for  plaintiff  iu  error.    22.  B, 
Barnes^  for  defendant. 

Hall,  J.  There  is  a  single  question  in  this  case,  viz.,  whether  the  attesta- 
tion of  a  mortgage  to  a  corporation  by  an  employe  of  the  corporation,  together 
with  one  oth^  witness,  can  prove  the  execution  of  the  mortgage  so  as  to  carry 
it  prc^rly  to  record.  The  attesting  employe  did  not  conduct  the  transaction 
ont  of  which  grew  the  debt  that  the  mortgage  was  given  to  secure,  although 
he  extended  the  time  of  payment  after  the  debt  fell  due,  and  took  the  mort- 
gage to  secure  it.  That  his  attestation  and  proof  of  the  execution  of  the  in* 
atmment  was  sufficient  to  carry  it  to  record,  was  held  by  this  court  in  two 
analogous  cases,  viz.:  Welsh  v.  Lewis,  71  Otk,  887,  in  which  it  was  held  that 
where  a  mortgage  on  personalty  was  attested  only  by  a  brother-in-law  of  the 
mortgagee,  who  was  a  notaiy,  this  did  not  render  it  illegal  or  its  record  bad, 
(Id.  890,  891;)  and  Wardlaw  v.  Maper,  October  term,  1886,  in  which  it  was 
held  that  a  mortgage  attested  by  a  notary  who  was  the  attomey-at*law  for 
both  parties,  selected  by  them  to  embody  their  contract  in  writing,  was  prop- 
erly executed  and  properly  admitted  to  record  on  his  attestation. 
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The  lien  of  the  mortgage  antedated  the  claimant's  title,  a^d  its  record  was 
notice  to  him  of  the  plaintiff's  Incumbrance,  when  he  made  the  purchase. 
There  was  no  error  in  admitting  the  mortgage  in  evidence,  over  plaintiff's  ob- 
jection. 

The  verdict  of  the  jury  was  demanded  by  the  evidence  in  the  case.  Judg- 
ment affirmed. 


PsARaoN  and  others  v.  Denham. 
{Supreme  Cburt  of  Oeorgia,    April  19,  1887.) 

HUBBAITD  AWD  WlF»— WiFE's  SbPABATB  PROPERTY— LlABIIiITT  FOB  SUPPLIBB. 

Property  was  conveyed  to  A.,  as  trustee  for  his  wife,  in  fee-simple.  A.  parcbased 
supplies  from  B.,  and  gave  himnotesfor  the  purchase  money,  which  stated  that  tbey 
wereKiven  for  supplies  furnished  hi  mas  trustee  for  his  wite  and  children.  Suit  was 
bronglit  on  the  notes  against  A.  as  trustee,  but  no  process  was  served  on  the  wife 
or  children.  The  judgment  therein  recited  that  the  amount  of  the  notes  be  lev- 
ied on  the  lands  in  his  hands  as  trustee.  After  judgment  was  rendered,  the  wife 
*  died,  leaving  children.  A  writ  of  execution  issued,  and  was  levied  on  the  land. 
Held^  that  the  court  properly  enjoined  the  sale  of  the  children's  interests  in  the 
land,  and  refused  to  enjoin  it  as  to  the  interest  of  A. 

On  exception  to  order  denying  injunction,  at  chambers,  superior  court*  Put- 
nam county ;  Jenkins,  Judge. 

Jos.  8.  Turner  and  W.  B.  Wingfleld,  for  plaintiffs  in  error.  H.  T.  LewU 
and  J,  2>.  Sparks^  for  defendant. 

Blandford,  J.  It  appears  that  in  1872  Samuel  Pearson,  of  the  county  of 
Putnam,  conveyed  to  W.  T.  Pearson,  as  trustee  for  his  wife,  a  certain  tract  of 
land  in  that  county,  and  the  deed  of  conveyance  was  to  the  effect  that  PearsoQ 
was  to  hold  as  her  trustee,  and  it  was  to  be  hers,  her  heirs',  and  assig|ii8*,  for- 
ever, in  f ee-simpie.  Att^r  this  Pearson  procured  from  Denham  certain  goods 
and  supplies,  and  gave  certain  promissory  notes  for  the  purchase  money  of  the 
same,  it  being  stated  in  the  notes  that  they  were  given  for  what  was  due  for 
supplies  furnished  to  him  as  trustee  for  his  wife  and  children,  to  make  the 
crop.  Suit  was  brought  on  these  notes  against  Pearson  as  trustee,  and  the 
process  was  directed  to  him  as  trustee;  it  does  not  appear  to  have  been  served 
upon  the  wife  and  children.  The  declaration  alleged  that  Pearson  had  this 
trust  estate  in  his  hands,  and  described  the  land.  Judgment  was  obtained, 
and  the  judgment  was  that  Denham  should  recover  from  Pearson  the  amount 
of  the  notes,  to  be  levied  on  the  land  in  his  hands  as  trustee.  After  this 
judgment  was  rendered,  Mrs.  Pearson  died,  leaving  two  children  and  her  hus- 
band, W.  T.  Pearson,  as  her  heirs  at  law.  A  writ  of  execution  issued  upon 
the  judgment  against  Pearson,  as  trustee,  and  was  levied  on  this  land.  The 
bill  in  this  case  was  thereupon  tiled  by  Pearson,  as  trustee,  for  himself  and  his 
two  minor  children,  to  enjoin  this  execution  from  selling  the  land,  alleging 
the  facts  substantially  as  I  have  stated  them.  The  chancellor  granted  the  in- 
junction as  to  the  interest  of  the  two  children,  but  as  to  Pearson  he  refused 
it.  Pearson  excepted,  and  thia  is  the  error  alleged  here.  We  think  the  chan- 
cellor did  right.  The  children  are  not  bound  by  that  judgment;  Mrs.  Pear- 
son was  not  bound  by  it;  a  deed  to  Pearson  as  trustee  for  her  was  a  deed  to 
her;  it  was  absolute  as  to  her;  and  when  she  died,  her  estate,  devolved  on  her 
husband  and  her  two  children.  We  think  that,  as  to  Pearson  himself  he  had 
no  right,  under  the  allegation  of  the  bill,  to  have  this  injunction;  that  he 
must  be  left  to  the  law,  to  have  his  rights  determined  by  such  other  proceed- 
ings as  he  thinks  necessary.  So  we  afiirm  the  judgment  of  the  court  below  in 
granting  the  injunction  as  to  the  children,  and  in  refusing  it  as  to  Pearson, 

Judgment  affirmed. 
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McGowAN  V.  Bbid. 
{Supreme  Cowi  of  South  ChroHna.    September  10,  1887.) 

1.  Chattel  Mortgage— Attmtatiok--Proof  by  Subbcbibiko  Witicksseb. 

In  an  action  by  a  mortgagor  for  the  alleged  wrongful  seizure  of  property  claimed 
under  a  chattel  mortgage,  the  execution  of  which  was  attested  by  two  witnesses, 
held  that,  attestation  not  being  necessary  to  the  validity  of  the  instrument  as  be- 
tween the  parties,  its  execution  was  sufficiently  proven  at  the  trial  by  the  testimony 
of  one  only  of  the  subscribing  witnesses. 

2.  Samb — Acnoir  fob  WsoitaFUL  Sbizurb  bt  Agest— Admission  of  Agency. 

An  action  by  a  mortgagor  against  his  mortgagee  for  the  allege<l  wrongful  seizure 
of  the  mortgaged  chattels  by  his  agent  is  a  recognition  of  the  agency,  and  estops 
the  plaintiff  from  questioning  the  A'alidity  of  the  form  of  the  appointment 

3.  Same— Appointhsnt  of  Agent  to  Seize  Need  vot  be  in  Wbiting— Proof  of  Af- 

fointment. 

In  South  Carolina  it  is  not  necessary  that  the  power  to  seize  chattels  under  a 
mortgage  should  be  delegated  in  writing,  under  seal  or  otherwise;  and  although 
such  power  may  be  in  writing,  and  attested,  it  is  not  necessary  to  prove  its  execu- 
tion by  the  subscribing  witnesses,  unless  the  same  is  denied  under  oath,  as  provided 
in  cases  of  bonds  and  notes  by  Gen.  St.  S.  C  {  221S. 

4.  Same— Estoppel— Admission  that  Pbopebty  Seized  was  Covered  by  Mortgage. 

A  mortgagor  having  admitted  at  the  time  of  the  seizure  that  the  chattels  taken 
were  embraced  in  the  mortgage,  and  having  pointed  them  out  as  such,  is  thereby 
e8topx)ed  from  claiming  damages  for  an  illegal  seizure. ^ 

5.  8am«— Limitation  of  Aotion— Note  being  Babbsd  does  not  Bab  Fobbolosure. 

Though  a  note  secured  by  a  mortgage  may  be  barred  by  the  statute  of  limita- 
tions, it  does  not  necessarily  follow  that  the  right  to  satisfy  the  mortgage  by  seizure 
and  sale  of  the  mortgaged  chattels  is  also  barred." 

6.  Sams— Pebmissivb  Possession  of  Mobtoaged  Chaiteu  not  Adyebse. 

Where  a  chattel  mortgagor  was  permitted  by  the  mortgagee  to  remain  in  posses- 
don  of  the  chattels  mortgaged  for  six  years  after  the  riicht  of  the  mortgagee  had 
accrued,  such  possession  not  being  openly  adverse,  the  right  of  the  mortgagee  to 
aaie  the  mortgaged  property  la  not  barred  by  the  statute  of  limitations. 

Appeal  from  circuit  court,  Newbeny  county;  Fraseb,  Judge. 

Senet  dk  McQowan^  for  appellant.    Moorman  (&  Sinkins,  for  respondent 

Simpson,  C.  J.  The  plaintiff,  (appellant,)  In  November,  1879,  executed  a 
mortgage  conveying  to  the  defendant  (respondent)  3  mules,  1  horse,  and  50 
sheep,  to  secare  a  debt  of  $206.79,  payable  on  first  of  January,  1880.  The 
property  remained  in  the  possession  of  the  appellant  until  March  6,  1886, 
when  the  respondent  seized  2  mules  and  18  sheep  under  and  by  virtue  of 
said  mortgage.  This  seizure  was  made  by  an  agent  of  respondent  appointed 
for  that  purpose.  The  action  below  was  brought  for  damages  on  account  of 
said  seizure.  The  verdict  was  for  the  defendant,  (respondent,)  and  the 
plaintiff  has  appealed  upon  the  following  exceptions,  to-wit:  "(1)  Because 
his  honor  erred  in  holding  that  it  was  not  necessary  to  produce  both  of  tlie 
subscribing  witnesses  to  the  mortgage  to  prove  its  execution ;  (2)  because  his 
honor  erred  in  allowing  the  power  to  foreclose  the  mortgage  te  be  proved  in 
the  absence  of  the  subscribei  to  the  same,  and  in  holding  that  it  was  not  nec- 
essary for  such  power  to  be  given  under  seal ;  (3)  because  he  erred  in  charging 
the  jury  that  they  must  take  the  mortgage  as  proof  in  the  case;  (4)  because 
he  erred  in  charging  that  if  the  plaintiff  pointed  out  the  stock  to  the  agent  as 
covered  by  the  mortgage,  he  is  now  estopped;  (5)  because  he  erred  in  charg- 
ing that  the  natural  increase  of  the  stock  was  covered  by  the  mortgage,  al- 

'Bespecting  estoppel  by  declarations,  see  Fuller  v.  Harris.  29  Fed.  Rep.  814;  Moore 
V.  Spiegel,  (Mass.)  9  «.  E.  Rep.  827,  and  note :  Water  Co.  v.  Richardson,  (Cal.)  12  Pac. 
Rep.  S4S;  Wardlaw  v.  Rayford,  (8.  C.)  8  S.  E.  Rep.  71;  Sullivan  v.  Conway.  (Ala.)  1 
South.  Rep.  647,  and  note.  See,  also,  Johnson  v.  Insurance  Ck)..  (Ky.)  2  S.  W.  Rep.  164, 
and  note. 

*  See  note  at  end  of  oase. 

v.88.B.no.8— 22  ^  . 
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though  the  mortgage  does  not  purport  to  cover  such ;  (6)  because  he  erred  in 
refusing  to  charge  as  requested,  viz.,  that  the  mortgage  was  barred  by  the 
statute  of  limitations i  (7)  because  he  erred  in  cliarging  tliat  the  plaintiff's 
possession  of  the  stock  was  permissive,  and  that  it  was  necessary  for  him 
to  give  notice  to  the  mortgagee,  or  to  do  some  act  changing  the  character 
of  his  possession,  before  the  plaintiff's  possession  could  ever  bar  defendant's 
right  to  seize  the  property."  It  appears  that  the  mortgage  had  two  subscrib- 
ing witnesses.  The  plaintiff  in  making  out  his  case  admitted  the  existence 
of  the  mortgage,  and  that  it  had  not  been  satisfied,  but  when  it  was  inter- 
posed by  the  defense  he  objected  to  its  introduction,  on  the  ground  that  it  had 
not  been  proved;  whereupon  W.  R.  Held,  one  of  the  subscribing  witnesbes, 
proved  its  execution  and  delivery,  and  when  the  defendant  was  put  upon  the 
stand  the  mortgage  was  handed  to  him,  and  he  testified  that  it  was  under  it 
that  he  had  seized  and  sold  the  property.  The  plaintiff  objected  that  the  mort- 
gage had  not  been  offered  in  evidence,  and,  there  appearing  two  witnesses 
thereto,  it  could  not  be  introduced  until  proved  by  both  of  said  witnesses. 
The  judge  ruled  that  proof  by  one  was  suiBcient,  but  he  suggested  that  the 
handwriting  of  the  other  be  proved,  which  was  done,  when  the  mortgage  was 
admitted. 

We  know  of  no  law  which  requires  a  chattel  mortgage  to  be  attested  by 
subscribing  witnesses,  one  or  more,  in  order  to  make  it  valid  between  the 
pai-ties.  True,  with  a  view  to  recording,  it  should  be  attested  by  at  least  one 
witness,  so  that  it  might  be  probated  to  the  end  of  recording;  but  between 
the  parties  it  is  good  without  recording,  and  without  the  presence  of  an  attest- 
ing witness.  But  even  if  one  or  more  witnesses  were  required,  non  constat 
but  tliat  one  might  prove  it.  Mr.  Greenleaf  and  Mr.  Starkie  both  say,  in  dis- 
cussing the  mode  of  proving  private  papers,  that  the  instrument,  being  pro- 
duced, must  be  proved  by  the  subscribing  witnesses  if  there  be  any,  or  at  least 
by  one  of  them.  1  Greenl.  Ev.  §  569;  Starkie,  Bv.  504.  Where  there  are 
more  subscribing  witnesses  than  one,  the  absence  of  all  must  be  accounted 
for  before  secondary  evidence  can  be  let  in.  1  Greenl.  Ev.  §  574.  And  doubt- 
less where  the  law  requires  more  than  one  attesting  witness  to  miike  the  pa- 
per valid,  and  there  is  a  real  contest  over  the  proper  execution,  all  should  be 
produced,  if  alive  and  within  the  reach  of  the  court,  but  if  any  are  dead  or 
absent  proof  of  handwriting  will  be  sufficient.  But  where  attestation  is  not 
necessary  to  the  validity  of  the  paper,  and  yet  it  happened  to  be  attested  by 
one  or  more  witnesses,  we  do  not  know  that  all  of  them  should  be  produced  at 
the  trial  as  the  only  mode  of  proving  its  execution.  In  analogy  to  bonds  and 
notes  under  section  2213,  Gen.  St.,  if  the  execution  is  denied  under  oath,  it 
might  be  necessary  to  prove  it  by  the  subscribing  witness,  but  when  not 
thus  denied,  in  accordance  with  the  act  in  such  cases,  such  testimony  would 
be  unnecessary.  But  be  this  as  it  may,  here  one  of  the  subscribing  witnesses 
testified,  proving  the  execution  and  the  delivery,  and  also  the  handwriting  of 
tlie  other.  Under  these  circumstances  the  judge  held  the  evidence  sufficient, 
and  let  the  mortgage  go  to  the  jury  as  part  of  the  evidence  of  the  defendant, 
which  is  the  conflict  in  the  third  exception.  We  do  not  understand  that  in 
thus  ruling  his  honor  charged  upon  the  facts,  nor  was  there  any  legal  error 
in  either  of  his  holdings  on  this  subject.  The  cases  relied  on  by  appellant— «. 
g.,  Hopkins  v.  Alhertson.  2  Bay,  484;  8ims  v.  BeBraffenreid^  4  McCord,  253; 
and  Myers  v.  Taylor^  1  Brev.  245,  etc. — were  cases  in  which  the  paper  in  ques- 
tion was  required  under  the  law  to  be  attested  by  two  or  more  subscribing 
witnesses.  In  such  cases,  as  we  have  said  above,  the  witnesses  must  be  pro> 
duced,  or  their  absence  accounted  for,  when  the  handwriting  may  be  proved. 
But  these  cases  have  no  application  here.  In  any  event  we  do  not  think  that 
his  honor  erred  in  this  case  in  overruling  plaintiff^s  objection  as  to  the  ne- 
cessity of  producing  both  of  the  subscribing  witnesses  to  the  mortgage,  nor 
in  allowing  the  mortgage  to  go  to  the  jury  on  the  evidence  taken.    This  dia* 
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poses  of  exceptions  1  and  8,  and  also  exception  2,  as  very  much  the  same  ob- 
jection is  raised  therein,  in  reference  to  the  appointment  of  the  agent  who 
seized  the  property,  as  that  already  discussed. 

The  action  of  the  plaintiff  recognizes  the  agency,  as  the  defendant  is  sued 
for  the  act  of  the  agent;  but  besides  this  it  is  not  necessary  that  power  to  seize 
•a  chattel,  under  a  mortgage  covering  it,  should  be  delegated  in  writing,  under 
seal  or  otherwise.  In  contemplation  of  law,  chattels  conveyed  by  a  mortgage, 
at  least  after  condition  broken,  become  the  property  of  the  mortgagee,  sub- 
ject to  his  seizure  either  through  the  sheriff,  or  any  other  agent  appointed  by 
him,  but  we  do  not  know  that  the  authority  to  seize  should  necessarily  be  in 
writing.  Here  it  seems  that  it  was  in  writing  and  attested,  but  we  think  the 
position  taken  above  as  to  the  proof  of  the  mortgage  applies  to  the  agency. 
No  witness  being  required,  and  no  denial  on  oath  being  made,  it  was  not  nec- 
essary to  call  the  attesting  witness  to  the  appointment. 

The  fourth  exception  complains  because  his  honor  charged  that  if  the  ap- 
pellant pointed  out  the  stock  to  the  agent  he  was  now  estopped.  When  this 
ri'mark  is  taken  in  connection  with  the  immediate  context,  there  was  no  er- 
ror. The  judge  had  just  charged  that  if  the  defendant  seized  property  not 
embraced  in  the  mortgage  he  was  liable,  but  then  said,  in  substance,  that,  if 
the  plaintiff  pointed  out  the  stock  seized  as  the  property  covered  by  the  mort- 
gage, he  could  not  now  complain.  In  other  words,  having  admitted  at  the 
time  of  the  seizure  that  the  stock  seized  was  embraced  in  the  mortgage,  and 
having  pointed  it  out  as  the  property  mortgaged  by  him,  he  could  not  now 
dispute  it  so  as  to  recover  damages  for  an  illegal  seizure.  What  his  honor 
said  as  to  the  natural  increase  had  no  application  to  the  case,  as  there  was  no 
allegation  or  contention  that  any  increase  had  been  seized. 
.  The  sixth  exception  concerns  the  plea  of  the  statute  of  limitations.  If  the 
action  below  had  been  an  action  by  the  defendant  against  the  plaintiff  for  the 
foreclosure  of  his  mortgage,  the  pertinency  of  this  plea  would  have  been  more 
apparent.  In  such  case  the  question  whether  or  not  the  mortgage  was  barred 
by  the  statute  might  have  been  raised,  but  even  in  that  event  we  think  his 
honoi^s  ruling  would  have  been  cprrect.  In  the  recent  case  of  Nichols  v. 
Briggs,  18  S.  C.  473,  this  court  held  that  the  fact  that  a  note  secured  by  a 
mortgage  might  be  barred  did  not  necessarily  bar  the  mortgage.  A  debt  may 
be  evidenced  by  several  securities,  and  while  the  payment  of  the  debt  would 
extinguish  all,  yet  the  fact  that  suit  could  not  be  brought  on  one  would  not 
of  itself  prevent  action  upon  the  others.  As  to  this  each  would  stand  upon 
its  own  character.  Here  there  was  a  note  which  no  doubt  was  barred,  but  in 
addition  there  was  a  mortgage  which,  not  being  a  note  or  personal  bond  for 
money  only,  was  not  subject  to  the  statute  interposed.  The  action  below, 
however,  was  not  by  the  defendant  against  the  plaintiff  to  foreclose  his  mort- 
gage, but  it  was  an  actioA  by  the  plaintiff  for  the  recovery  of  personal  prop- 
erty, and  for  trespass  thereon.  And  the  real  question  in  the  case  growing 
out  of  the  fact  that  the  defendant  claimed  immunity  for  taking  the  property, 
on  the  ground  that  the  property  was  his,  is,  was  he  barred  by  the  statute 
from  asserting  his  claim,  admitting  that  at  one  time  it  was  a  valid  claim,  and 
could  have  once  been  asserted,  as  was  done  here?  In  other  words,  could  the 
plaintiff  rely  upon  the  six-years  possession,  which  it  is  admitted  he  had  held? 
Should  the  defendant  have  asserted  his  right  within  the  six  years,  and,  having 
failed  so  to  do»  had  the  possession  pf  plaintiff  ripened  into  a  good  title  upon 
which  the  seizure  of  the  defendant  was  a  trespass,  and  wrongful?  There  is 
no  doubt  that  six  years'  possession  of  a  chattel  as  owner,  and  in  defiance  of  all 
others,  wiU  ordinarily  prove  and  give  title,  but  such  possession  must  be  open 
and  adverse.  It  must  be  in  opposition  to  the  true  owner.  Where,  however, 
it  is  permissive,  and,  by  consent,  so  understood  and  so  acted  upon,  it  cannot 
ripen  into  a.title  and  thus  defeat  the  legal  owner.  His  honor  charged  in  ac- 
cordance with  this  principle,  and  we  think  he  was  correct. 
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It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
affirmed. 

McIyeb,  J.»  concurs.    McGowan,  J.,  did  not  sit  in  this  case. 

NOTE. 

MoRTOAGB — Limitation  of  Actionb.  The  statute  of  limitations  is  not  a  bar  to  the 
foreclosure  of  a  mortgage,  although  it  has  run  against  the  debt  secured  by  it.  Olough 
V.  Rowe.  (N.  H.)  3  Atl.  Hep.  314;  Earnshaw  v.  Stewart,  (Md.)  2  Atl.  Rep.  73i;  Conner 
V.  How,  (Minn.)  29  N.  W.  Eep.  314;  Cheney  v.  Janssen,  (Neb.;  Id.  289;  Cheney  v. 
Woodruff,  Id.  275;  Cerney  v.  Pawlot,  (Wis.)  28  N.  W.  Ren.  188;  Cheney  v.  Cooper, 
(Neb.)  16  N.  W.  Rep.  471;  Hayes  v.  Frcy,  (Wis.)  11  N.  W.  Rep.  695;  Pievel  v.  Zuber, 
(Tex.)  3  8.  W.  Rep.  273.  A  payment  on  a  note  secured  by  mortgage  prevents  the  stat- 
ute from  running  against  the  mortgage.    Allen  y.  O'Donald,  28  Fed.  £ep.  346,  and  Id.  17. 

In  Kentucky  there  is  no  statute  of  limitations  as  to  liens.  If  the  claim  beeomes 
barred,  the  lien  dies  with  it.  Bank  v.  Thomas,  3  8.  W.  Rep.  12 ;  County  of  McCracken 
V.  Trust  Co.,  1  S.  W.  Rep.  585.  In  Arhantas  the  same  rule  is  applied  to  equitable  liens, 
Millington  v.  Hill,  1  8.  W.  Rep.  647;  Dismukes  v.  Halpem,  Id.  654;  but  the  right  to 
foreclose  a  mortgage  is  not  barred  until  after  adverse  possession  bv  the  mortgagor  or 
his  grantees  for  the  period  within  which  actions  for  the  recovery  of  the  property  may 
be  brought,  Smith  v.  Woolfolk.  6  8up.  Ct.  Rep.  1177;  nor  is  it  in  Mtsiouri,  Lewis  v. 
Schwenn,  2  8.  W.  Rep.  391. 

In  Arkansas  such  possession  is  not  adverse  until  some  act  is  done  or  claim  made  no- 
toriously adverse  to  the  rights  of  the  mortgagee.  Smith  v.  Woolfolk.  6  Sup.  Ct.  Rep. 
1177.  In  Missouri  it  is  not  adverse  so  long  as  payments  of  principal  or  interest  are 
made,  or  the  relation  of  mortgagor  and  mortgagee  is  recognized  by  both  parties.  Lewis 
V.  Schwenn,  2  a  W.  Rep.  391. 


Magovern  and  others  v,  Richard  and  others. 

Bates  and  others  v.  Same. 
(Supreme  Court  of  SotOh  OaroHna.    September  20,  1887.) 

1.  Chattbl  Mortoagb— By  InsoLVBirT  to  Sbcubb  Valid  Dsbt— yAunxTT--8oirrH  Cab- 

OLiNA  Insolvent  Act. 

A  chattel  mortgage  executed  by  an  insolvent  debtor  to  a  creditor  to  secure 
a  valid  claim,  with  knowledge  by  the  latter  of  such  insolvency,  is  not,  unless 
followed  within  90  days  by  an  assignment  for  the  benefit  of  creditors,  invalidated 
by  the  South  Carolina  assignment  act,  (Gen.  St. }  2014,)  which  declares  void  all 
preferences  in  assignments  for  the  benefit  of  creditors.    McQowan.  J.,  dissenting. 

2.  Sams— Intent  to  Defraud  Othbb  Cbeditobs—Aobebmsnt  not  to  Reoobd. 

Nor  is  such  mortgage  void  under  the  statute  of  frauds,  unless  accompanied  by  an 
intent  to  defeat,  delay,  or  hinder  other  creditors,  and  participated  in  oy  both  par- 
ties to  the  instrument ;  and  such  intent  is  not  established  merely  by  proof  of  bd 
a^^eement  that  the  mortgage  should  not  be  recorded  for  40  days.  MoQowav,  J., 
dissenting. 

Appeal  from  circuit  court,  Darlington  county;  Cothran,  Judge. 
Mr,  MordecaU  -R.  W.  Boyd,  J,  T,  Nettles,  and  Mr.  Rutledge,  for  appellants. 
E,  K.  Dargan,  Dargan  c&  Dargaih  and  Ward  (&  Nettles,  for  respondents, 

Simpson,  0.  J.  Tiiese  two  cases  were  heard  together  below,  and  also  in  this 
court,  but  they  have  no  necessary  connection  with  each  other,  nor  are  they 
governed  by  the  same  principles;  therefore,  though  embraced  in  the  same 
opinion,  they  have  been  considered  and  determined  separately,  as  will  appear 
below.  The  object  of  the  action  in  each  case  was  to  annul  and  set  aside  a 
chattel  mortgage  executed  in  1883,  by  the  defendant  Bichard,  to  his  oo-def end- 
ants,  Bollman  Bros.  In  the  first-named  case,  the  ground  of  the  attack  was 
that  the  alleged  mortgage  was  really  intended  as  an  assignment,  in  which 
a  preference  was  given  to  the  said  Bollman  Bros.,  and  therefore  void  under 
the  assignment  act,  (Gen.  St. ;)  that  of  the  second  was  that  said  mortgage  was 
void  under  the  statute  of  Elizabeth.  The  plaintiffs  in  the  first  action  had  not 
reduced  their  claim  to  Judgment.    But  those  in  the  second  had.. 

In  the  first  action,  his  honor,  Judge  Hudson,  on  ex  parte  application  of 
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plaintifb,  granted  a  preliminary  injunction  reetraining  BoUman  Bros,  from 
enforcing  their  mortgage.  Tliis  injunction,  on  proper  notice  of  motion  thereto, 
was  dissolved  by  his  honor,  Judge  Kershaw,  at  his  chambers;  his  honor 
holding  that  the  mortgage  in  question  could  in  no  sense  be  regarded  as  an 
assignment  with  preference.  From  this  order  there  was  no  appeal.  But 
on  the  hearing  of  the  case  afterwards,  by  Judge  Gothban,  the  ground  upon 
which  Judge  Kebsejlw  had  dissolved  the  injunction  was  reversed,  and  the 
mortgage  was  held  an  assignment,  and  executed  in  violation  of  the  spirit,  at 
least,  of  the  assignment  act,  and  therefore  null  and  void.  The  same  holding 
was  had  by  his  honor.  Judge  Cothran,  in  the  second  case,  and  also  that  tlie 
said  mortgage  was  fraudulent  and  void,  as  intended  to  delay,  defeat,  and  de- 
fraud the  creditors  of  the  said  Richard. 

From  the  decree  rendered  below,  embi'acing  the  two  cases,  the  appeal  is 
now  before  us,  in  which  error  is  alleged  to  said  decree  in  the  first  case — Fir$U 
because  h^s  honor,  Judge  Cothran,  reviewed  and  reversed  the  ruling  of 
Judge  Xbrshaw,  and,  second,  that,  if  Judge  CkXTHRAN  had  jurisdiction  of  the 
matter  ruled  by  Judge  Kershaw,  then  he  erred  in  holding  the  mortgage  an 
assignment  with  preference,  and  therefore  void  under  the  assignment  act; 
in  the  second  case,  that  he  erred  in  holding  the  mortgage  void,  whether  his 
said  holding  was  based  on  the  idea  that  the  mortgage  was  an  assignment,  or 
in  fraud,  or  a  contrivance  to  defeat,  delay,  etc.,  creditors,  and  therefore  void 
under  the  statute  of  Elizabeth. 

Now,  applying  our  remarks  to  the  first  above-named  case,  we  are  compelled  to 
aay  that  we  do  not  find  in  the  testimony  anything  more  than  an  ordinary  mort- 
gage executed  by  a  debtor, — insolvent,  no  doubt,  at  the  time, — covering  a  large 
portion  of  his  property,  in  favor  of  one  creditor  over  other  creditors.  This 
has  been  done  in  the  exercise  of  a  right  which  has  been  recognized  almost  time 
out  of  mind,  in  this  state  and  elsewhere,  in  numerous  cases  still  standing  un- 
overruled,  and  which,  until  they  are  oveiTuled,  are  authority  upon  this  court. 
See  numerous  cases  in  our  own  Reports.  The  recent  cases  of  Wilks  v. 
Walker^  22  8.  C.  108,  &nd  Austin  v.  Morris,  23  S.  0. 393,  have  not  touched  this 
principle.  Nor  did  the  assignment  act  intend  to  touch  it,  or,  if  such  was  the 
intention,  it  does  not  appear  in  the  language  used  in  said  act.  Tliat  act  was 
intended  to  meet  an  evU  which  at  the  time  of  its  passage  was  in  existence,  and 
was  growing  in  the  commercial  world,  to- wit:  The  practice  of  making  gen- 
eral assignments,  ostensibly  for  the  benefit  of  all  creditors,  but  yet  preferring 
in  said  assignment  some  creditors  to  others.  And  the  purpose  of  the  act  was 
to  cut  up  this  practice  root  and  branch,  which  it  was  hoped  could  be  accom- 
plished by  simply  declaring  that  the  preference  given  should  in  itself,  whether 
fraudulent  or  not,  avoid  the  instrument  or  assignment.  There  was  not  a 
word,  or  an  intimation,  that  the  long-established  right  of  securing  one  cred- 
itor over  others  by  moitgage,  judgment,  or  sale  of  property  was  stricken  at. 
On  the  contrary,  in  the  second  section  of  that  act,  as  Judge  Kershaw  very 
forcibly  says  in  his  decree  dissolving  the  injunction:  ''  The  distinction  is  there 
clearly  drawn  between  the  two  kinds  of  instruments,  in  this:  that  a  mort- 
gage or  other  conveyance  to  a  creditor,  whereby  such  creditor  is  secured  by 
the  debtor,  is  made  void  if  the  debtor  was  at  the  time  insolvent,  and  if  the 
creditor  knew  of  such  insolvency,  and  if  the  debtor  should,  within  ninety  days 
thereafter,  make  an  assignment  for  the  benefit  of  creditors. "  There  the  act 
itself  distinctly  recognized  the  difference  between  a  mortgage  to  secure  a  cred- 
itor, even  by  an  insolvent  debtor,  and  known  to  be  so  by  the  creditor  himself, 
and  an  assignment  for  the  benefit  of  creditors  generally,  and  it,  impliedly  at 
leaat,  sustains  a  mortgage  given  under  such  circumstances,  provided  it  is  ex- 
ecuted longer  than  90  days  before  the  assignment. 

As  the  law  now  stands,  under  our  decided  cases,  these  two  things,  to-wit, 
the  right  of  a  debtor  to  give  a  preference  by  mortgage,  judgment,  or  other 
paper  to  one  creditor  over  others*  and  his  inability  to  do  so  in  an  assignment 
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for  creditors,  are  separate  and  distinct  matters,  and  they  can  not  be  confoanded 
or  intermingled.  Each  case  must  stand  upon  its  own  facts.  If  these  show 
simply  a  moitgage,  and  that  it  was  executed  with  no  general  assignment  fol- 
lowing it  within  90  days,  although  the  debtor  may  be  insolvent  at  the  time, 
with  the  knowledge  of  the  creditor,  it  must  stand,  because  the  creditor,  under 
long-established  law,  has  obtained  vested  rights  thereby  which  no  court  can 
divest,  except  in  the  exercise  of  legislative  functions,  which  no  court  in  this 
state  is  authorized  to  do.  If,  on  the  contrary,  the  facts  show  a  preference 
given  in  an  assignment  for  the  benefit  of  creditors,  or  the  execution  of  a  mort- 
gage within  90  days  before  such  an  assignment  by  an  insolvent  debtor,  and 
known  to  be  so  by  the  mortgagee,  then  it  is  obnoxious  to  the  act,  and  will  be 
declared  void.  The  case  of  Wilks  v.  Walker,  supra,  does  not  conflict  with 
these  principles,  because  the  court  there  held  that  the  defendant  had  admitted 
by  his  demurrer  the  charges  in  the  complaint  that  an  assignment  had  been 
made  with  a  preference,  and  in  that  case  provision  was  made  in  th^  papers  in 
contest  for  the  payment  of  another  debtor  besides  the  mortgagee  or  vendee. 
But  especially  the  court  relied  on  the  admission  by  the  defendant  of  the  charge 
that  he  liad  executed  an  assignment  in  violation  of  the  assignment  act.  In 
the  case  now  before  the  court,  there  seems  to  be  no  doubt  that  BoUman  Bros. 
held  a  valid  claim  on  Richard.  They  had  a  right  to  sue  and  obtain  judg- 
ment, or  they  had  a  right  to  procure  a  mortgage  or  any  other  security.  The 
law  encourages  vigilance,  and  we  know  of  no  legal  obligation  resting  upon  a 
creditor  to  notify  the  world  that  he  intends  to  make,  or  is  making,  an  effort 
to  secure  his  debt.  It  is  true  it  might  be  high  morality,  and  distin^ished 
abstract  fairness  and  practice,  for  a  creditor  to  give  up  this  right,  and  refuse 
to  take  any  security  for  his  debt,  unless  all  creditors  are  brought  within  the 
same  protection,  but  the  law  does  not  require  this,  and  such  unselfish  and  dis- 
interested benevolence  and  fairness  has  seldom  been  practiced.  We  concur 
with  Judge  Kershaw  that  there  was  nothing  in  the  facts  of  this  case  to  avoid 
BoUman  Bros.'  mortgage  under  the  assignment  act.  Inasmuch  as  we  have 
thus  concurred  in  the  general  result  of  Judge  Kershaw*s  holding,  it  is  not 
necessary  to  discuss  the  question  whether  his  decree  dissolving  the  injunction 
was  reviewable  by  Judge  CkxrHRAN. 

This  brings  us  to  the  second  case.  It  does  not  clearly  appear  whether  his 
honor  annulled  the  mortgage  in  this  case  as  in  violation  of  the  assignment 
act,  or  as  void  under  the  statute  of  frauds.  If  the  former,  then  what  we  have 
said  above  applies;  and,  besides,  such  an  issue  was  not  raised  in  the  pleadings 
in  this  case,  and  a  decree  based  upon  that  ground  would  be  beyond  the  issue. 

Was  the  mortgage  void  under  the  statute  of  frauds?  To  be  void  under 
said  statute,  or  at  common  law,  it  should  be  made  to  appear  that  it  was  either 
without  consideration  or  that  it  was  mala  fides,  one  or  both.  In  other  words, 
for  a  paper  of  tlie  kind  to  be  invulnerable,  it  should  be  based  upon  a  valuable 
consideration,  and  be  a  bona  fide  transaction.  Now,  there  can  hardly  be  a 
doubt,  in  fact  it  is  not  denied,  that  BoUman  Bros,  held  a  large  claim  on 
Richard,  which  this  mortgage  was  intended  to  secure,  so  tliat  one  of  the  ele- 
ments necessary  to  sustain  it  is  present.  Was  it  bona  fide,  or  was  it  mala 
fide,  as  to  both  parties  to  the  instrument?  because  this  is  necessary  to  avoid 
it  What  is  mala  fide  f  It  must  be  an  intent,  not  simply  to  assert  one's  own 
rights,  but  in  addition  thereto  to  defeat  the  rights  of  another,  participated  in, 
as  we  have  said,  by  both  parties  to  the  instrument.  A  good  Illustration  is 
found  in  the  old  case  of  Lowry  v.  Pinson,  2  Bailey,  824,  where  Pinson  bought 
a  tract  of  land  paying  full  value  for  it,  but  one  of  the  objects  of  the  purchase 
was  to  enable  his  vendor  to  leave  the  country  so  as  to  escape  the  consequences 
of  an  action  for  damages  against  him  by  Miss  Lowry  for  breach  of  marriage 
contract.  Here  Rnson  was  exercising  a  right  of  purchase, — a  right  which  h^ 
longs  to  every  one.  He  paid  full  valne  for  the  land,  but  yet  one  object  he 
had  in  buying  it  was  to  enable  his  vendor  to  defeat  the  action  of  Miss  Lowry. 
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The  court  very  properly  held  that  here  was  mala  fides.  Now,  is  there  any 
testimony  in  the  case  before  us  that  Bolltnan  Bros.,  while  asserting  their 
right  to  obtain  a  security  for  their  claim  on  Richard,  intended  also  to  enable 
Kichard  to  defeat,  delay,  and  hinder  his  other  creditors?  The  mortgage  may 
have  that  effect,  to  the  extent  of  the  property  mortgaged,  but  was  this  one 
ot  the  intended  effects?  Did  Bollman  Bros,  conspire  with  Richard  to  use 
their  claim  for  the  fraudulent  purpose  of  defeating  the  other  creditors?  Was 
there  any  secret  trust,  benefit,  or  advantage  secured  to  Richard  in  considera- 
tion of  the  mortgage?  We  see  nothing  in  the  case  but  that  Richard  was  in- 
solvent, and  that  he  embraced  in  his  mortgage  his  entire  visible  goods  and 
chattels  in  his  store,  and  that  it  was  the  understanding  that  the  mortgage 
was  not  to  be  recorded  for  40  days.  This  latter  fact,  though  really  of  no 
harm  to  the  creditors,  is  the  only  circumstance  that  lias  an  appearance  of  the 
want  of  frankness  and  open  fair  dealing.  But  this  in  itself  cannot  be  held 
sufficient  evidence  of  a  fraudulent  intent  Bollman  Bros,  had  the  right  to 
withhold  their  mortgage  from  the  record,  and  we  do  not  see  that  the  credit- 
ors could  be  prejudiced  in  any  way  thereby,  and  consequently  there  could 
have  been  no  such  intent. 

In  the  discussion  of  this  case  we  have  not  been  unmindful  of  the  fact  that 
the  findings  of  a  circuit  judge  below,  on  questions  of  fact,  will  not  be  dis- 
turbed if  they  are  sustained  by  the  manifest  weight  of  the  testimony. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
reversed. 

MoIVBB,  J.,  concurs.    MoQowan,  J.,  dissents. 


FmOHIM  r.  COMMOKWEALTH. 
{8upr€m$  Omri  fif  Appeals  of  VWgvnkL.    September,  1S87.) 

1.   HOMICIDS— OlBCUMSTANTIAL  BVIDBNCB. 

nefeBdani^  accosed  of  the  murder  of  his  brother,  had  for  some  time  carried  on  an 
illicit  iDteroouffse  with  hit  brother's  wife.  Deceased  left  the  house  at  daylight, 
called  upon  a  debtor,  and  declined  an  inyitation  to  breakfast,  sayinz  that  he  "bad 
an  engagement  with  his  brother."  He  afterwards  l)Ought  three  pints  of  brandy, 
two  of  which  were  nut  into  black  bottles.  Defendant  left  the  house  later,  riding 
deceased's  horse  to  oe  shod,  carrying  a  gun  and  mattock,  and  followed  by  a  dog, 
which  he  said  he  wanted  to  "tree  a  squirrel."  He  left  the  horse,  mattock,  and 
dog  at  the  blacksmith's  shop,  and  thence  went  towards  some  "  thick  brushy  woods  " 
near  at  hand,  from  which  a  little  later  deceased  came,  and,  after  inquiring  whether 
the  horse  was  shod,  and  giving  the  blacksmith  a  drink  out  of  a  black  bottle,  saying 
be  had  more  "  down  in  tne  bushes,"  left  to  return  to  the  woods,  the  dog  following 
liim.  He  promised  to  return  in  15  minutes.  In  about  half  an  hour  the  report  of  a 
gun  was  heard  from  the  woods,  and  soon  alter  defendant  came  from  that  direction 


with  the  gun  and  the  dog.  He  gave  the  blacksmith  a  drink  of  brandy  out  of  a 
black  pint  bottle.  Upon  being  told  that  deceased  had  gone  in  the  direction  of  the 
woods,  defendant  saia  he  would  go  and  Hnd  him,  but  only  went  a  little  distance,  cut 


a  switch,  and  returned,  saying  he  didn't  see  bis  brother.  He  left  the  gun,  wliich 
had  been  recently  discbarsed,  behind  him,  and  rode  deoeaaed's  horse  home.  The 
dog  remained  behind,  and  presently  returned  to  the  woods,  where,  its  conduct  at- 
tracting attention,  a  search  was  made,  resulting,  about  dark,  in  the  discovery  of  de- 
ceased's body.  Theright  side  of  the  head  had  been  partially  blown  away,  evidently 
by  the  discharge  of  a  gun  at  short  range.  He  had  been  dead  several  hours.  Only  one 
black  bottle  was  found  with  him.  When  defendant  was  informed  of  his  brother's 
death,  hein^aired,  "  Who  kiUed  him?"  but  when  requested  to  go  for  the  body  refused 
to  doso,  saying  deceased's  wife  was  sick.  He  subsequently  told  a  neighbor  that  his 
brother  was  drnnk  and  helpless,  and  asked  him  to  go  and  look  after  him.  Tiie 
body  was  taken  to  the  house  that  night  by  neighbors,  and  admitted  to  the  house 
by  defendant,  who  was  heard  to  jump  out  of  bed,  and  who  came  from  the  direction 
of  the  bed  where  his  brother's  widow  was  lying.  Neither  had  much  to  say.  What 
they  did  say  was  inconsistent,  and  neither  exhibited  any  grief.  At  the  inquest  de- 
fendant said  he  was  at  Klkton  on  that  day,  and  saw  the  postmaster.  The  post- 
master was  not  in  Eikton  that  day,  and  his  deputv  swore  that  defendant  never 
called.    No  one  saw  him  at  Blkton.    He  made  convicting  statements  as  to  where 
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be  got  the  brandy.  After  his  arrest  heaaid  the  gnu  wonld  not  shoot,  bat  it  was 
proved  that  it  would.  He  said  that,  if  he  had  known  he  was  suspected,  he  would 
not  have  been  *'ketched."  There  was  no  evidence  to  raise  the  slightest  suspicion 
of  guilt  against  any  one  but  the  derendant.  Held,  that  the  evidence  showed  motive, 
time,  place,  means,  and  opportunity  for  the  commission  of  the  crime,  and,  when 
coupled  with  the  subsequent  conduct  of  the  defendant,  produced  a  moral  oonvio- 
tion  of  his  guilt  beyond  a  reasonable  doubt. 

2.  Same— MoTiYx  hot  ApPABEKi^-OovTicTioir. 

Where  the  evidence  of  guilt  is  satisfactory,  a  Jurr  ou^ht  not  to  hesitate  to  con- 
vict, simply  because  the  motive  from  which  the  criniinal  act  proceeded  ia  not  ap- 
parent. 

8.  Saxr— Appeal— RsviBW  or  Bviuencb. 

Where  a  motion  for  a  new  trial,  is  refused,  and  the  court  certifies  the  evidence, 
but  refuses  to  certify  the  facts,  the  evidence  being  conflicting,  the  rule  is  that  the 
judgment  of  the  lower  court  must  be  affirmed,  unless  after  rejecting  all  the  parol 
evidence  for  the  exceptor,  and  giving  full  force  and  credit  to  the  evidence  for  the 
other  side,  thu  judgment  still  appears  to  be  wrong. 

W,  8,  Lurty  and  W.  L,  Tanoept  for  appellant.  Attp.  Qen,  Apers,  for  the 
Commonwealth. 

Lewis,  P.  The  prisoner  was  indicted  and  oonvicted  in  the  county  court  of 
Bockingham  county  for  the  murder  of  his  brother,  Preston  Finchim,  on  the 
eleventh  of  March,  1886,  and  sentenced  to  be  hanged.  A  writ  of  error  to  the 
judgment  of  the  county  court  having  been  refused  by  the  judge  of  the  circuit 
court  of  the  said  county,  a  writ  of  error  was  awarded  by  one  of  the  judges 
of  this  court. 

The  single  question  in  the  case  arises  upon  the  prisoner's  exception  to  the 
action  of  the  county  court  in  overruling  his  motion  for  a  new  trial.  The  mo- 
tion was  based  upon  the  ground  that  the  verdict  was  not  warranted  by  the 
evidence;  and  the  evidence  being  conflicting,  the  court  on  that  ground  refused 
to  certify  the  facts,  but  did  certify  the  evidence,  so  that  the  case  stands  upon 
a  certificate  of  the  evidence.  In  such  a  case  the  rule,  too  familiar  to  require 
the  citation  of  authority,  is  that  the  Judgment  of  the  lower  court  must  be  af- 
firmed, unless,  after  rejecting  all  the  parol  evidence  for  the  exceptor,  and  giv- 
ing full  force  and  credit  to  the  evidence  for  the  other  side,  the  judgment  still 
appeared  to  be  wrong. 

Another  rule  equally  well  established,  and  to  which  it  may  be  well  to  ad* 
vert,  is  that  a  motion  to  set  aside  a  verdict  fairly  rendered,  on  the  ground 
that  the  same  is  contrary  to  the  evidence,  or  is  not  supported  by  the  evidence, 
must  be  overruled,  unless  the  verdict  be  plainly  wrong.  It  is  not  sufficient 
that  the  court,  if  upon  the  jury,  would  have  rendered  a  different  verdict,  but 
the  verdict  must  stand,  nnless,  we  repeat,  it  be  plainly  wrong.  If  the  rule 
were  otherwise,  it  would  lead  to  constant  invasion  of  the  province  of  the  jury 
to  pass  upon  the  facts  of  the  case,  and  whose  conclusions  upon  questions  of 
fact  are  entitled  to  great  weight,  and  ought  not  to  be  lightly  disturbed.  And 
the  rule  applies  with  increased  force  in  the  appellate  court,  where  the  wit- 
nesses are  not  seen  and  heard  as  they  were  by  the  jury  and  the  trial  court. 
It  is  therefore  an  essential  rule  in  the  administration  of  Justice,  and  ought  to 
be  maintained.  Grayson's  Case,  6  Grat.  712;  Dean^s  Case^  32  Grat.  912; 
CluverivA*  Case,  10  Va.  Law  J.  609.  With  these  remarks,  perhaps  too  trite 
to  be  necessary  on  this  occasion,  we  proceed  to  dispose  of  the  case  as  It  appears 
to  us  from  the  evidence  for  the  commonwealth. 

The  evidence  is  circumstantial,  and  therefore  to  be  acted  on  with  the  ut- 
most caution.  Johnson^a  Oa^Bf  29  Grat.  796;  Anderson's  Case,  2  S.  E.Bep. 
281.  This  is  so  in  all  cases  of  circumstantial  evidence,  and  especially  here, 
where  the  prisoner  has  not  only  been  found  guilty  of  murder  in  the  first  degree, 
but  of  the  murder  of  his  own  brother,  with  whom  he  lived,  and  between  whom 
and  himself,  so  far  as  the  record  shows,  there  was  no  open  hostili^.    We 
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liave  aocoTdingly  given  to  the  ease,  and  to  the  argnments  of  ooonsel,  the  most 
<»reful  consideration;  mindful  all  the  time  that  it  were  better,  in  the  eye  of 
the  law,  that  ninety-nine  guilty  men  should  go  unpunished  than  that  one 
innocent  man  should  be  condemned.  All  this  has  been  done,  and  yet  we  are 
^constrained  to  the  conclusion  that  the  evidence  fully  supports  the  verdict  of 
the  jury,  and  that  the  Judgment  complained  of  is  right. 

It  appears  that  on  the  day  mentioned  in  the  indictment,  in  the  evening, 
^bout  dark,  the  dead  body  of  the  deceased  was  found  in  the  woods — **a  thick 
brushy  wood, " — in  the  language  of  the  witnesses — about  300  yards  from  Lewis 
Olarke's  blacksmith  shop,  in  Rockingham  county.    Acconling  to  tlie  medical 
evidence  in  the  case,  death  had  probably  occurred  several  hours  before  the 
Ixxiy  was  found.    There  was  a  bruise  on  the  back  of  the  head  apparently 
made  with  some  blunt  instrument,  and  the  right  side  of  the  head  was  par- 
^ally  blown  away,  done,  we  think  the  evidence  shows,  by  the  discharge  of  a 
loaded  gun  in  the  hands  of  an  assassin,  at  short  range.    The  wounds  were 
aach  as  to  produce  death.    There  is  no  question  as  to  the  corpus  delicti.    The 
-deceased  had  left  his  home,  in  the  neighborhood  of  Clarke's  shop,  about  day- 
light on  the  morning  of  the  same  day,  and  went  to  Hugh  Leach's  to  collect 
the  balance  of  a  debt  due  him  by  Leach  on  the  sale  of  a  horse.    He  arrived  at 
Leach's  about  sunrise,  and  obtained  an  order  for  the  payment  of  a  small  sum 
of  money  on  Clarke^  the  blacksmith.    He  declined  an  invitation  from  Leach 
to  breakfast,  on  the  ground  that  he  had  an  engagement  to  meet  his  brother, 
the  prisoner.    He  did  not  say  for  what.    He  was  addicted  to  drink,  and  the 
aame  morning  he  went  to  the  house  of  8.  G.  Naylor,  a  distiller  in  the  neigh- 
borhood, to  get  brandy.    There  he  got  three  pints  of  brandy,  which  was  put 
into  three  pint  bottles,  two  of  which  were  black.    From  there  he  started  for 
Olarke's  shop.    The  prisoner  left  home  about  8  o'clock  the  same  morning,  rid- 
ing his  brother's  horse  to  be  shod.    He  took  with  him  a  gun  and  ammunition, 
and  was  followed  by  a  dog,  which  plays  a  not  unimportant  part  in  the  trag- 
edy that  ensued.    He  went  directly  to  Clarke's  shop.    Upon  his  arrival  there, 
finding  Clarke  temporarily  absent,  he  asked  the  witness  Taliaferro  to  tell  him, 
when  he  returned,  to  shoe  the  horse.    He  hitched  the  horse,  and  left  the  shop 
•on  foot.    He  had  a  mattock  which  he  left  to  be  sharpened,  but  he  did  not 
leave  the  gun.    That  he  took  with  him,  going  in  the  direction  of  the  woods 
above  mentioned.    When  he  was  leaving  home,  he  called  the  dog  to  follow 
him,  saying  he  wanted  it  to  tree  a  squirrel.     But  when  he  went  to  the  woods, 
he  left  the  dog  at  the  shop.    This  was  between  8  and  9  o'clock  in  the  morn- 
ing.   About  11  o'clock  the  deceased  came  to  the  shop  from  the  direction  of 
the  woods,  and  inquired  of  Clarke,  who  in  the  mean  time  had  returned,  if  his 
horse  was  shod.    The  latter  replied  that  it  had  been  shod  before,  but  not  be- 
hind; thereupon  he  directed  him  to  put  on  old  shoes  behind,  at  the  same  time 
inviting  him  to  take  a  drink  of  brandy  out  of  a  black  bottle  he  had,  which  he 
4lid.    The  deceased  then  remarked  that  he  had  more  **down  in  the  bushes," 
and  that  when  he  returned  to  the  shop  he  would  give  him  (Clarke)  "a  good 
dram. "    He  then  started  for  the  woods,  followed  by  the  dog  that  had  followed 
the  prisoner  to  the  shop.    He  went  in  the  direction  whence  he  bad  come,  say- 
ing he  would  return  in  about  15  minutes.    He  never  returned  alive.    About 
a  half  hour  afterwards,  several  of  the  witnesses  heard  the  report  of  a  gun  in 
the  woods  in  the  direction  in  which  the  prisoner  and  the  deceased  had  gone, 
aoon  after  which  (within  a  half  hour)  the  prisoner  returned  to  the  shop  with 
the  gun  on  his  shoulder,  again  followed  by  the  dog.    He  asked  Clarke  to  fix 
the  gun,  to  which  the  latter  replied  that  he  did  not  work  on  guns.    The  gun 
was  empty,  and  when  examined  that  night  it  appeared  to  have  been  recently 
<lischarged.    The  prisoner  had  a  black  pint  bottle  in  which  was  brandy,  from 
which  he  invited  Clarke  to  take  a  drink,  which  he  did.    The  bottle  looked 
like  the  one  the  deceased  had  at  the  shop  a  short  while  before,  and  Clarke  tes- 
tified that  he  remarked,  when  he  had  swallowed  the  liquor,  that  it  tasted  like 
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the  brandy  "Press."  (the  deceased)  had  given  him.  He  also  testifies  that  he 
remarked  to  the  prisoner  that  the  deceased  had  gone  away  saying  he  would  re- 
turn in  15  minutes,  to  which  the  prisoner  replied  that,  when  '* Press.*'  was 
drinking,  he  would  sometimes  go  away,  saying  he  would  return  in  a  few  min- 
utes, and  be  gone  three  or  four  days.  The  same  witness  also  testifies  that  he 
told  the  prisoner  that  the  deceased  had  gone  in  the  direction  of  the  woods, 
whereupon  he  said  he  would  go  and  find  him.  He  started  for  the  woods,  but 
had  not  gone  far,  when  he  stopped  short,  cut  a  switch,  and  returned  to  the 
shop,  saying  he  could  not  see  him.  He  then  got  on  the  horse,  and  went  home, 
leaving  the  gun  at  the  shop,  notwithstanding  he  had  been  told  that  Clarke 
did  "not  work  on  guns."  Several  of  his  neighbors  who  knew  him  testify 
that  they  never  saw  the  prisoner  with  a  gun  before. 

The  dog  remained  about  the  shop  a  shoi^t  while  after  the  prisoner's  depart- 
ure, and  then  disappeared.  It  seems  it  returned  to  the  woods  to  guard  the 
body  of  the  deceased,  and  it  was  by  its  running  out  at  a  passer-by  that  the 
body  was  discovered.  That  night,  after  the  body  had  been  found,  it  was  re- 
moved to  Clarke's  shop.  Only  one  black  bottle  was  found  with  the  body. 
Of  the  two  the  deceased  had  in  the  morning,  one  was  gone.  After  the  body 
had  been  removed,  two  of  the  neighbors  who  had  assembled  at  the  shop  pro- 
ceeded to  the  house  of  the  deceased  to  inform  his  family  of  his  death.  Upon 
their  arrival  at  the  house,  the  prisoner  came  to  the  door,  when  they  told  him 
his  brother  was  dead.  He  inquired,  "Who killed  him?"  They  suggested  to 
him  to  go  for  the  body,  but  he  said  he  could  not,  because  the  wife  of  the  de- 
ceased was  sick.  He  said  he  would  see  Lewis  McDaniel,  and  get  him  to  go. 
He  then  went  to  McDaniel's  house,  near  by,  and  told  him  that  "Press."  was 
absent  and  drunk  and  helpless,  and  asked  him  to  go  and  look  after  him.  But 
McDaniel  declined,  and  so  neither  went.  Late  that  night  when  the  bbdy  was 
taken  to  the  house,  and  the  neighbors  who  took  it  knocked  at  the  door,  a  noise 
was  heard  as  of  a  man  Jumping  out  of  bed  to  the  fioor,  and  then  footstepe 
were  heard  erosavng  the  roam  to  the  door.  In  the  room  was  a  bed,  in  which 
was  the  widow  of  Uie  deceased,  and  in  another  part  of  the  room  near  the  door 
there  was  a  small  narrow  lounge  upon  whicli  a  little  child  was  sleeping.  The 
prisoner  caroe  to  the  door  and  opened  it.  He  came  from  the  direeUoti  of  the 
bed,  and  after  the  door  was  opened  he  seemed  nervous  and  acted  strangely. 
Neither  he  nor  the  widow  had  much  to  say,  or  showed  signs  of  grief.  The 
prisoner  was  unmarried.  She  inquired  of  him  why  he  had  not  told  her  "Press." 
was  dead  when  he  first  came  home,  saying,  "You  told  me  he  was  over  in  the 
brush  by  darkens  shop,  drunk. "  To  this  he  made  no  answer,  but  went  over 
to  the  bed  where  she  was  and  whispered  to  her.  She  was  asked  by  one  of  the 
witnesses  present  at  what  time  that  day  the  prisoner  had  seen  the  deceased; 
to  which  she  answered,  ''about  12  o'clock, "  The  witness  then  said  to  the  pris- 
oner, "I  thought  you  did  not  see  him  to-day;"  whereupon  she  said,  "Oh,  I 
forgoti  Sure  enough,  he  didn't."  The  prisoner  said  nothing.  When  inter- 
rogated he  said  he  was  sleeping  on  the  lounge  when  he  heard  the  knock  at  the 
door.  But  the  evidence  shows  that  this  was  not  so.  The  next  day  an  inquest 
was  held,  and  the  prisoner  was  requested  to  appear.  He  did  so,  and  made  a 
statement  attempting  to  account  for  himself  tlie  day  previous.  He  said  that 
after  he  left  the  blacksmith  sliop  in  the  morning,  he  "  went  straight  to  £lkton" 
to  get  his  mail.  But  Elkton  is  not  in  the  direction  of  the  woods  towards 
which,  after  leaving  the  shop,  he  was  seen  to  go.  He  said  he  saw  Mr.  Joe 
Kite,  the  postmaster  at  Elkton,  whom  he  knew,  and  whom  he  asked  for  his 
mail.  But  Kite  was  not  at  Elkton,  or  in  Rockingham  county,  that  day.  He 
said  he  bought  coffee  of  William  Austin,  a  clerk  in  Austin's  store  at  Elkton, 
at  the  same  time.  But  Austin  had  left  Austin's  service  two  months  before, 
and  was  not  at  Elkton.  He  also  said  he  saw  Ed.  Miller  at  Elkton,  but  Miller 
was  absent  from  Elkton,  and  did  not  return  until  2  o'clock  in  the  after- 
noon.   The  witness  Riddle,  who  attended  to  the  post-ofiice  in  the  absence  of 
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the  poetmaster  on  the  eleventh  of  March,  1886,  swears  posit! velj  and  unequiv- 
ocalij  that  he  (the  prisoner)  was  not  at  the  post-office.  And  not  one  of  the 
witnesses  who  were  examined  in  the  case  (and  their  name  is  legion)  testifies 
to  having  seen  him  at  Elkton  that  daj.  He  also  made  conflicting  statements 
as  to  where  he  got  the  brandj  he  had;  and,  in  short,  his  statement  before  the 
coroner^s  jurj  is  disproved  by  the  evidence  for  the  commonwealth  in  almost 
every  essential  particular.  After  his  arrest,  he  said  the  gun  would  not  shoot, 
but  the  evidence  shows  that  it  would.  And  he  said  if  he  had  known  he  was 
suspected  he  would  have  left,  and  *'they  never  would  have  ketcTied"  him. 
There  was  also  evidence  tending  to  show  improper  relations  between  him  and 
the  wife  of  the  deceased,  before  the  homicide  was  committed, — evidence  ^ich 
deserved,  and  doubtless  did  have,  great  weight  with  the  jury  in  determining 
the  case.  And  it  may  be  as  well  to  say  in  this  connection  that  the  suggestion 
in  the  argument  that  the  guilty  party  may  have  been  ''the  cabbage  peddler" 
from  Green  county,  who  figures  in  the  case,  and  who  passed  by  near  the  scene 
of  the  murder  soon  after  it  was  committed,  is  not  only  repelled  by  the  evidence, 
but  the  remark  of  the  prisoner  himself,  made  to  a  friend  and  relation  after 
his  imprisonment,  that  there  was  ''nothing  In  that,'*  or  words  to  that  effect. 
Kor  does  the  evidence  raise  the  slightest  suspicion  of  guilt  against  any  one 
but  the  prisoner. 

Such,  substantially,  are  the  principal  facts  of  the  case.  And  they  fairly 
show,  we  think,  time,  place,  means,  and  opportunity,  as  concurrent  circum- 
stances pointing  to  the  prisoner's  guilt.  Besides  these  is  the  conduct  of  the 
prisoner  after  the  crime  whs  committed,  which  taken  in  connection  with  the 
whole  case  produces  a  moral  conviction  of  his  guilt  beyond  a  reasonable  doubt. 
When  told  by  GUrke  that  the  deceased  had  gone  in  the  direction  of  the  woods, 
he  pretended  to  start  in  search  of  him,  but  had  not  gone  tax  when  he  turned 
back,  and  rode  home.  That  night  when  told  his  brother  was  dead,  his  instant 
inquiry  was,  "Who  killed  him?"  He  refused  to  go  for  the  body,  and  when 
McDaniel  (to  whom  he  made  a  false  statement)  declined  to  go,  he  concerned 
himself  no  further  about  it.  Added  to  this  apparent  indifference  is  his  strange 
and  suspicious  conduct  later  that  night,  when  the  body  was  brought  home. 
And  his  statements  afterwards,  nearly  all  of  which  were  false,  create  the 
strongest  presumptions  asainst  him.  Such  conduct  is  consistent  only  with 
the  hypothesis  of  guilt.  ^In  all  cases  of  circumstantial  evidence,"  said  this 
court  in  Dean^s  Case,  supra,  "the  conduct  of  the  accused  is  always  an  import- 
ant factor  in  the  estimate  of  the  weight  of  circumstances  which  point  to  his 
guilt."  As  is  said  by  Mr.  Starkie,  the  connection  between  a  man's  conduct 
and  his  motives  is  also  one  of  a  moral  nature,  pointed  out  by  experience.  It 
is  by  their  experience  of  such  connections  that  juries  are  enabled  to  infer  a 
man*s  motives  from  his  acts,  and  also  to  infer  what  his  conduct  was  from  the 
motive  by  which  he  was  known  to  be  influenced.  This  is  especially  the  case 
where  the  corpus  delicti  has  been  estabished  by  evidence.  This  sufficiently 
disposes  of  the  contention  that  there  is  no  proof  of  motive  in  the  present  case. 
The  jury  obviously  thought  there  was,  and  we  concur  in  their  conclusion. 
They  were  warranted  in  inferring  it  from  the  prisoner's  conduct,  independ- 
ently of  the  evidence  tending  to  show  improper  relations  between  him  and 
his  brother's  wife.  That  murder  is  sometimes  committed  without  apparent 
motive  is  undisputable.  The  books  contain  numerous  such  cases.  Grime,  it 
is  said,  is  rarely  logical;  and  murders  are  often,  if  not  generally,  committed 
from  motives  comparatively  trivial.  At  all  events,  a  jury  ought  not  to  hesi- 
tate to  convict,  where  the  evidence  of  guilt  is  satisfactory,  simply  because  the 
motive  from  which  the  criminal  act  proceeded  may  seem  inadequate.  Were 
a  different  rule  to  prevail,  many  heinous  crimes  would  go  unpunished.  1 
Whart.  Grim.  Law,  (8th  Ed.)  §  121.  In  the  present  case,  however,  it  is  not 
difficult  to  infer  from  the  record  what  the  motive  was  upon  which  the  pris- 
oner acted.    It  was  a  motive  not  uncommon  in  criminal  aunab,  and,  as  expe- 
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rience  shows,  a  powerful  one  in  the  commission  of  crime,  nameiy,  a  desire 
to  make  better  opportunity  to  gratify  lustful  passion. 

We  are  of  opinion  that  the  county  court  did  not  err  in  oyerruling  the  mo- 
tion for  a  new  trial,  and  that  the  judgment  must  be  affirmed. 


Kennerly  v.  Swartz  and  another. 
(Supreme  Ctmri  of  Appeals  of  Vtrffinia.    September,  1S87.) 

1.  Homestead — Lien  or  Judombnt  Attaching  before  Marriage. 

'In  Virginia  a  married  man  is  not  entitled  to  have  set  anart  to  him,  as  his  home- 
stead exemption,  his  interest  in  a  tract  of  land  to  which  the  lien  of  a  judgment  had 
attaciied  previous  to  his  marriage,  and  at  a  time  when  he  was  neither  a  houaeholder 
nor  the  head  of  a  family. 

2.  JuDGMKirr—EzpiRATiozr—- Issue  of  Exeoution. 

An  action  brought  to  subject  real  estate  to  the  payment  of  a  judgment,  10  years 
after  its  rendition,  is  not  barred  by  the  statute  of  limitations  when  tue  record  shows 
that  within  a  year  therealter  an  execution  had  been  issued  and  returned,  **  No  prop- 
erty." 

3.  Same— Enforoement— Dbobbb  to  Rent  Land— SuBSEQtJEin!  Decree  of  Sale. 

in  proceedings  to  subject  land  to  the  payment  of  judgment  liens  a  decree  wasen* 
tered  directing  the  land  to  be  rented;  but  subsequently,  it  appearing  that  therenta 
would  be  inadequate  to  pay  all  the  judgment  liens  in  five  years,  the  decree  was  set 
aside,  and  an  order  of  sale  entered  in  its  stead.    Held  no  error. 

A.  R.  Pendleton,  for  appellant.    Harrison  c§  Bird,  for  appellees. 

Lewis,  P.  This  was  a  suit  in  the  circuit  court  of  Clarke  county  to  subject 
the  real  estate  of  the  defendant,  J.  F.  Kennedy,  the  appellant  here,  to  the 
satisfaction  of  judgment  liens  thereon.  The  bond,  upon  which  the  appellees' 
judgment  was  obtained,  was  executed  in  February,  1870.  The  judgment  it- 
self was  obtained  in  September,  1871,  and  constituted  a  lien  on  the  real  estate 
of  the  appellant,  which  is  an  undivided  one-fifth  interest  in  a  certain  tract  of 
land ,  situated  in  the  said  county.  At  the  time  the  judgment  was  obtained  the 
appellant  was  not  married,  nor  was  he  a  householder,  or  the  head  of  a  fam- 
ily, as  that  term  has  been  construed  by  this  court.  Calhoun  v.  Williams,  32 
Grat.  18.  Several  years  thereafter  he  married,  and  in  1879,  after  his  mar- 
riage, he  made,  and  caused  to  be  recorded,  a  deed,  whereby  he  set  apart  as  his 
homestead  exemption  his  interest  in  the  said  tract  of  land.  And  the  princi- 
pal question  is  whether  or  not  his  claim  to  a  homestead  exemption  in  the  land 
is  paramount  to  the  lien  of  appellees'  judgment.  The  circuit  court  held  that 
it  is  not,  and  we  think  correctly.  The  lien  had  become  fastened  on  the  land 
before  the  appellant  acquired  the  right  to  the  benefit  of  the  homestead  law  at 
all.  It  was  a  vested  right,  and  could  not  be  suspended  or  impaired  by  the 
subsequent  stattis  of  the  appellant  as  a  householder,  and  his  consequent  rights 
as  such.  It  was  a  security,  within  the  meaning  of  the  constitution,  which 
provides  tiiat  the  claim  of  the  homestead  shall  not  be  good  as  against  any 
mortgage,  deed  of  trust,  pledge,  or  other  security  on  the  property  in  which 
the  claim  is  asserted.  And,  therefore,  it  is  paramount  to  the  appellant's 
claim,  although  he  has  the  privilege  of  holding  the  land,  free  of  the  lien,  upon 
paying  or  discharging  it.  Code  1873,  c.  183,  g  5.  It  is  very  clear  that  if 
the  appellant  were  now  dead,  his  widow  would  not  be  entitled  to  dower  in  the 
land,  except  in  subordination  to  the  lien  of  the  judgment,  and  the  claim  of 
homestead  stands  upon  no  better  footing.  Thomp.  Homest.  &  Ex.  §  317,  and 
cases  cited. 

The  point  made  in  the  petition  for  appeal,  that  the  judgment  is  barred  be- 
cause no  steps  were  taken  to  enforce  it  within  10  years  after  its  rendition,  is 
not  supported  by  the  record.  On  the  contrary,  it  appears  that  an  execution 
issued  on  the  judgment  within  a  year,  and  was  duly  returned*  "No  property. " 
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The  case  is  therefore  not  within  the  decision  of  this  court  in  HutoTiesan  v. 
Qrubbs,  80  Va.  251. 

Objection  is  also  made  to  the  decree  of  sale,  on  the  ground  that  a  decree 
had  been  previously  entered,  directing  the  land  to  be  rented.  This  is  true; 
but  it  appearing  to  the  court,  after  the  last-njentioned  decree  had  been  en- 
tered, that  the  rents  and  profits  of  the  land  would  not  pay,  in  five  years,  all 
the  liens  proven  before  the  commissioner,  the  decree  was,  very  properly,  set 
aside,  and  an  order  of  sale  entered  in  its  stead;  the  liens  and  their  respective 
priorities  in  the  land  having  been  first  ascertained. 

The  decree  is  afl9rmed. 


yiBO£NiA  FiBE  &  Marine  Ins.  Go.  v.  Wells,  Trustee. 

(Supreme  Ootart  <if  Appeals  of  Virginia,    September,  1887.) 

Fnts  IsBUBAircfr— Limitation  op  Actio v— Condition  of  Pouot. 

In  an  action  commenced  more  than  six  months  after  loss,  upon  a  policy  of  fire 
insurance  which,  by  its  terms,  limited  the  time  for  the  commencement  of  actions 
thereunder  to  six  months  next  succeeding  the  day  upon  which  the  loss  should  oc- 
cur, and  gave  to  the  company  sixty  days  after  the  receipt  of  sufficient  and  satisfac- 
tory proof  in  which  to  pay  the  loss,  the  defendant  pleaded  the  former  condition  in 
bar,  and  the  piaintifiTs  demurrer  thereto  was  sustained,  i/e/d,  that  the  condition 
limiting  the  tiji»e  for  the  commencement  of  actions  under  the  policy  to  a  period 
less  than  that  prescribed  by  the  statute  of  limitations  is  valid,  and  that  the  latter 

Srovision  did  not  operate  to  extend  the  time  beyond  the  six  months.    Hinton,  J., 
issenting. 

W.  W.  <fe  B.  T,  Cffimp  and  Beverley  B.  Ifut^ford,  for  appellant.  W.  W. 
Henry  and  A.  Jtf.  Aiken,  for  appellee. 

Richardson,  J.  On  the  twenty-seventh  of  May,  1882,  Yenable  &  Martin, 
merchants  at  Cascade,  Virginia,  obtained  a  policy  of  insurance  on  their  stock 
of  merchandise,  for  one  year,  from  the  Yirginia  Fire  &  Marine  Insurance 
Company.  This  policy  was  renewed  for  one  year  from  the  twenty-seventh 
June,  1883.  With  the  company's  approval,  Yenable  &  Martin  assigned  the 
policy,  October  1,  1883,  to  8.  L.  Martin  &  Co.  The  latter,  on  the  twenty- 
first  of  March,  1884,  procured  an  additional  policy  of  62,000  on  said  stock, 
from  the  London  A  Lancastershire  Company,  to  cover  their  spring  stock,  for 
60  days,  and  gave  notice  thereof  to  one  G.  W.  Yenable,  agent  of  the  Yirginia 
Fire  &  Marine  Insurance  Company.  This  fact  Yenable  communicated  by 
letter  to  the  company.  On  June  24,  1884,  Yenable  gave  8.  L.  Martin  &  Co. 
his  receipt,  as  agent  of  this  company,  for  $90,  for  the  renewal  of  said  policy 
therein,  to  be  substituted  by  the  company's  receipt.  On  the  next  day  the 
property  was  destroyed  by  fire.  On  investigation  it  was  ascertained  that,  be- 
sides the  additional  insurance  of  62,000,  which  expired  May  22, 1884,  S.  L. 
Martin  &  Co.  had  procured  from  the  said  English  company  another  policy  on 
the  said  stock,  which  was  on  it  at  the  time  of  the  fire.  Of  the  last  policy  it 
was  not  pretended  that  the  Yirginia  Fire  &  Marine  Insurance  Company  had 
any  information,  but  it  was  claimed  to  have  been  a  renewal  of  the  first. 

After  the  fire,  viz.,  in  October,  1884,  the  assured  made  a  deed  of  assignment, 
including  their  claim  on  this  company,  to  G.  W.  Wells,  as  trustee,  for  the  ben* 
efit  of  their  creditors.  Proof  of  the  loss  had  been  forwarded  to  the  company 
in  August,  1884.  The  company  disclaimed  all  liability,  but,  with  a  view  to 
avoid  litigation,  offered  a  compromise,  which  was  not  accepted.  And  on  the 
sixth  of  February,  1885,  Wells,  as  such  assignee,  institut<9d  against  the  com- 
pany an  action  of  a8$umpait,  under  section  44,  c.  36,  Code  1873,  to  recover 
63,000,  the  alleged  amount  of  the  loss  occasioned  by  the  fire.  To  the  declara- 
tion tlie  defendant  filed  a  demurrer,  which  was  overruled.  It  filed  also  its 
plea  of  nan  asttimpaiU  and  two  special  pleas  in  writing.  The  policy  contained, 
among  other  things,  a  certain  stipulation  and  agreement  in  the  words  follow- 
ing, viz.:   ''That  no  suit  or  action  shall  be  maintained  in  any  court  upon  thia 
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policy,  unless  the  same  be  instituted  within  six  months  next  succeeding  the 
day  upon  which  the  loss  or  damage  is  alleged  to  have  taken  place."  And  the 
declaration  alleged  that  the  said  property  was  destroyed  by  fire  on  the  twenty- 
fifth  day  of  June,  1884,  whereby  said  loss  was  occasioned,  while  the  suit  was 
brouglit  on  the  sixth  day  of  February,  1885.  These  facts  were  set  forth  in 
the  defendant's  first  special  plea,  in  bar  of  the  plaintiff's  action.  The  policy 
also  contained,  among  others,  a  stipulation  and  agreement  in  the  words  fol- 
lowing, to-wit:  "And  the  said  loss  or  damage  *  *  *  shall  be  paid  to  the 
assured  sixty  days  after  the  receipt  by  tlie  company  of  sufficient  and  satisfac^ 
tory  proof  of  loss,  as  required  by  the  provisions  of  the  policy. "  The  plaintiff  de- 
muiTed  to  the  defendant's  said  first  plea  in  bar,  and  the  demurrer  was  sustained. 
The  defendant's  second  special  plea  in  writing  set  up  that  S.  L.  Martin  &  Go. 
had  taken  out  additional  policies  of  insurance  upon  said  stock,  without  the 
consent  of  the  company  thereto  indorsed  upon  the  original  policy,  in  violation 
of  one  of  its  stipulations.  To  this  second  plea  the  plaintiff  filed  his  special 
replication,  to  the  effect  that  notice  of  said  additional  insurance  had  been 
given  to  the  company,  and  that  it  agreed  to  dispense  with  the  required  in- 
dorsement of  its  consent  on  the  policy,  and  afterwards  renewed  the  policy, 
with  full  notice  that  such  insurances  liad  been  obtained.  Upon  this  replica- 
tion issue  was  joined.  During  the  trial,  upon  the  plaintiff's  motion,  the  court 
gave  to  the  jury  two  instructions,  to  which  the  defendant  objected.  The  j  ury 
rendered  a  verdict  for  the  plaintiff  for  $2,700,  with  interest  from  November 
5,  1884.  The  defendant  moved  the  court  to  set  aside  this  verdict  as  being 
contrary  to  the  law  and  the  evidence;  but  the  court  overruled  the  motion,  and 
entered  judgment  according  to  the  finding  of  the  jury.  The  defendant  ex- 
cepted to  these  rulings  of  the  court,  and  on  its  application  a  writ  of  error  and 
supersedeas  was  allowed  by  one  of  the  judges  of  this  court. 

After  careful  examination  into  all  the  questions  presented  by  the  record, 
we  are  of  opinion  that  only  one  of  them  need  be  considered,  in  the  view  we 
take  of  the  case;  that  point  is  embraced  in  the  second  assignment  of  error. 
It  is  as  to  whether  or  not  the  trial  court  erred  in  sustaining  the  plaintiff's  de- 
murrer to  the  defendant's  first  special  plea.  As  already  shown,  that  plea  sets 
out  that  the  policy  stipulates  that  no  suit  or  action  shall  be  maintained  in  any 
court  upon  this  policy,  unless  the  same  be  instituted  within  six  months  next 
succeeding  the  day  upon  which  the  loss  or  damage  is  alleged  to  have  taken 
place;  and  that  this  action  was  not  instituted  within  six  months  next  suc- 
ceeding the  day  upon  which  the  loss  or  damage  is  alleged  to  have  taken  place; 
but  that  the  fire  is  alleged  to  have  taken  place  on  the  twenty-fifth  of  June, 
1884;  and  the  said  action  was  not  instituted  until  the  sixth  day  of  Febru- 
ary, 1885;  and  the  plea  concluded  with  a  verification.  Of  course,  the  demur- 
rer admits  the  facts  averred  in  the  plea,  and  only  denies  that  those  facts  con- 
stitute a  legal  defense  to  the  plaintiff's  demand.  The  demurrer  thus  raises 
the  question  as  to  the  validity  of  the  condition  relied  on ;  and,  if  it  should  be 
valid,  when  the  said  period  of  six  months  should  be  considered  as  commenc- 
ing. 

The  learned  counsel  for  the  defendant  in  error  did  not  contend  in  argument 
that  a  period  of  limitation  less  than  that  prescribed  by  statute  cannot  be 
agreed  on  in  a  policy;  nor  could  the  contention  have  been  successfully  made; 
for  the  question  is  no  longer  an  open  one.  In  the  case  of  Insurance  Co,  v. 
Aiken^  decided  by  this  court  in  September,  1886,  (see  Ya.  Law  J.  1886,  p. 
714,)  when  this  very  condition  of  limitation  was  under  consideration,  and 
when,  though  the  mere  question  was  as  to  the  effect  of  a  written  agreement 
between  the  insurer  and  the  insured,  extending  the  contract  limitation,  yet  it 
was  necessary  to  pass  upon  the  validity  of  the  limitation  in  question,  and 
Lewis,  P.,  said:  "The  question  as  to  the  validity  of  a  condition  in  a  policy 
of  insurance,  that  suit  upon  the  policy  shall  not  be  brought  unless  commenced 
within  a  stipulated  time,  less  than  the  period  prescribed  by  the  statute  of  lim- 
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itations,  is  well  settled.  Sach  a  oondition  was  sustained  by  the  supreme  court 
of  the  United  States  in  Riddlesharger  v.  Insurance  Co,,  7  Wall.  886;  and  to 
the  same  effect  are  numerous  decisions  of  state  courts  of  last  resort.  Wood, 
Fire  Ins.  §  434»  and  cases  cited." 

The  contention  of  counsel  for  the  defendant  in  error  is  that  the  period  of 
limitation  does  not  commence  until  the  right  of  action,  under  tlie  stipulation 
in  the  contract  of  insurance,  has  accrued ;  and  as  this  could  not  have  accrued 
before  the  twenty-fifth  of  August,  1884,-60  days  after  the  fire, — ^and  the 
suit  having  been  brought  on  the  sixth  day  of  February,  1885,— less  than  six 
months  thereafter, — the  action  was  not  barred  by  the  limitation  in  the  policy. 
And,  to  sustain  this  insistance,  counsel  rely  upon  the  further  condition  in  the 
policy  which  postpones  the  loss  or  damages  sustained  for  the  period  of  60  days 
aftei:  the  receipt  of  proof  thereof. 

It  is  undeniable  that  a  policy  must  be  construed  in  reference  to  all  its  pro- 
visions, like  any  other  contract.  And  it  may  not  be  gainsaid  that  the  condi- 
tions of  a  policy  should  be  construed,  if  possible,  so  as  not  to  defeat  the  claim 
of  the  insured,  which  in  effecting  the  insurance  it  was  his  purpose  to  secure. 
But  there  is  no  sounder  rule  of  construction  than  that,  **  when  the  terms  and 
stipulations  in  a  eontract  are  plain  and  clear,  we  are  bound  to  adhere  to  the 
terms,  as  the  only  authentic  expression  of  the  intention  of  the  parties. "  None 
would  be  rash  enough  to  claim  that  there  is  any  obscurity  or  ambiguity  in  the 
language  in  which  is  expressed  the  prohibition  to  institute  an  action  upon 
this  policy  after  six  months  next  succeeding  the  time  when  the  loss  is  alleged 
to  have  taken  place.  The  proposition  is  that  the  sixty  days  during  which  the 
company  is  entitled  to  delay  the  payment  of  the  loss  incurred  by  the  fire 
should  be  eliminated  from  the  six  months.  Had  such  been  the  intention  of 
the  parties,  how  easy  it  would  have  been  so  to  have  expressed  that  intention. 
But  there  is  nothing  in  the  policy,  which  is  clear  and  unambiguous  in  all  its 
terms,  to  indicate  any  such  intention.  It  is  within  the  experience  of  all  men 
who  have  investigated  the  subject,  that  insurances  are,  unfortunately,  but  too 
often  the  precursors  of  fire.  Hence  the  60  days  were  obviously  stipulated 
for  by  the  company  for  its  own  benefit,  convenience,  and  protection,  so  as  to 
enable  it  to  investigate  the  drcumstanoes  attending  the  fire  by  which  the  loss 
ia  alleged  to  have  occurred,  and  thereby  satisfactorily  to  ascertain  its  liabil- 
ity, and  to  determine  upon  its  course;  whether,  if  there  be  no  foul  play,  to  re- 
build or  replace  the  destroyed  property,  or  make  good  the  loss  in  money;  and, 
possibly,  to  provide  the  means  of  satisfying  the  demand  of  the  insured,  if  it 
be  honest,  or,  if  not,  to  enable  it  to  resist  the  claim.  The  privilege  of  post- 
poning for  60  days  the  payment  of  the  loss  could  not  have  been  intended 
merely  to  abridge  the  period  of  1  imitation.  In  Insurance  Co.  v.  Aiken,  supra, 
it  was  not  contended  that  such  was  the  intention;  no  such  defense  was  offered. 
In  fact,  if  such  position  had  been  tenable,  there  was  no  necessity  for  contro- 
versy as  to  the  nice  question  of  a  few  days,  on  which  that  case  turned;  the 
question  there  being  as  to  the  effect  of  the  agreed  extension  of  this  very  lim- 
itation. That  case,  then,  turned,  to  some  extent  at  least,  on  the  conoessum, 
as  it  were,  that  the  period  that  barred  the  action  was  six  months  next  suc- 
ceeding the  occurrence  of  the  fire,  unless  the  provision  was  waived  by  the 
express  agreement  to  suspend  its  operation.  Only  seven  days  remained  of 
the  six  months  next  succeeding  the  day  upon  which  the  loss  was  alleged  to 
have  taken  place.  In  this  state  of  affairs  it  was  agreed  that  said  ''provision 
be  waived  for  thirty  days."  There  the  question  was  whether  or  not  the  30 
days  were  to  be  exclusive  or  inclusive  of  the  seven  days.  This  court  held 
that  the  provision  was  by  the  express  agreement  waived  for  80  days  exclusive 
of  the  seven  days;  and  this  barely  brought  the  time  of  bringing  the  action  in 
that  case  within  the  provision  as  influenced  by  the  waiver.  Hence  the  ob- 
vious bearing  of  that  decision  is  in  favor  of  the  position  of  the  plaintiff  in 
error  here,  that  the  period  of  limitation  began  on  the  twenty-fifth  of  June, 
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1884,  the  day  on  which  the  loes  is  alleged  to  have  taken  place.  The  cases 
cited  as  authority  for  the  position  assumed  by  the  counsel  for  the  defendant 
in  error  are  not  appropriate  to  this  case;  the  language  of  the  provisions  in 
the  policies  passed  upon  in  those  cases  being  different  from  the  language  of 
the  provisions  in  the  policy  here  under  consideration.  Besides,  the  decisions 
of  the  courts  of  several  of  the  states  sustain  the  construction  contended  for 
by  counsel  for  the  plaintiff  in  error,  and  which  the  plain  language  of  this  pol- 
icy obviously  demands.  In  the  case  of  Johnson  v.  Insurance  Co,,  91  HI.  92» 
the  supreme  court  of  that  state  decided  that,  **  where  a  policy  of  fire  insurance 
provides  that  no  action  shall  be  maintainable  thereon  until  an  award  fixing 
the  amount  of  the  claim,  nor  unless  commenced  within  twelve  months  next  after 
the  loss  should  occur,  the  action  must  be  brought  within  twelve  months  from 
the  occurrence  of  the  fire,  and  the  time  does  not  continue  until  twelve  months 
after  the  award."  In  Chambers  v.  Insurance  Co,,  51  Conn.  17,  a  case  in 
which  a  fire  insurance  policy  provided  that  losses  should  be  paid  in  60  days 
from  receipt  of  proofs,  and  that  no  suit  should  be  maintainable  unless  brought 
within  12  months  after  the  loss  occurred,  it  is  held  *'the  twelve  months  must  bo 
reckoned  from  the  day  of  the  fire. "  See,  also,  Tosher  v.  Insurance  Co,,  58  K. 
H.  469.  There  can,  then,  be  no  hesitation  in  holding  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  first  special  plea  of  the  defendant  be- 
low, the  plaintiff  in  error  here,  and  holding  that  the  plaintiff's  action  was  not 
barred  when  brought. 

For  this  error  the  judgment  must  be  reversed  and  annulled,  with  costs  to 
the  plaintiff  in  error.  And  as  this  ruling  necessarily  disposes  finally  of  this 
action,  a  judgment  will  be  entered  here,  such  as  the  court  below  should  hava^ 
entered.    Judgment  reversed. 

Huston,  J.,  dissents. 


Wrrr's  Adm'b  v,  Warwick  and  others. 

(Supreme  Court  of  Appealt  of  Virgima,    September,  1887.) 

1.  Tbotts— PowBB  or  Tbdbtrb— Land  Subjict  to  Tbuot— Rbrtb. 

Where  real  estate  has  been  subiected  to  the  lien  of  a  trust,  and  the  rents  thereof 
decreed  to  be  paid,  by  a  special  receiver,  directly  to  the  cestui  que  iruU,  and  the- 
trustee,  by  the  decree,  has  neither  the  right  to  collect  nor  use  the  rents,  drafts  drawn 
by  him  in  bis  own  name,  or  as  trustee,  and  paid  by  the  lessee,  cannot  be  set  off 
against  a  claim  for  rent  due. 

2.  Same— Advakobubut  to  Tbubtbs— Sbt-Opf  aoaiiibt  Bxkt. 

The  costs,  recovered  in  a  proceeding  whereby  real  estate  was  subjected  to  the  lien 
of  a  trust,  and  the  rents  thereof  decreed  to  be  paid  by  a  special  receiver  directly  to^ 
the  cestui  que  trusty  were  assigned  by  the  trustee  to  the  lessee,  to  reimburse  the  lessee 
for  money  advanced  to  prosecute  the  suit  Heid  that,  even  though  the  trustee  had 
the  power  to  make  the  assignment,  in  the  absence  of  proof  that  the  trust-estate  was 
benefited  by  the  adyancements,  the  same  could  not  beset  off  against  a  claim  for 
rent  due. 

Caskie  dt  Coleman,  for  appellant.    Geo,  M,  Cochran,  Jr.,  for  appellees. 

HiNTON.  J.  This  case  is  the  sequel  of  Warwick  v.  Warwick,  31  G-rat.  70. 
It  is  an  effort  on  the  part  of  the  appellant  to  have  set  off  against  a  certain 
balance  of  rent  due  by  his  intestate,  and  which  the  circuit  court  of  Nelson 
county  decreed,  on  the  twenty-eighth  March,  1879,  to  the  appellee  Mrs.  Ellen 
Wiu-wick,  **for  the  use  of  herself  and  children,''  three  snuiU  sums  of  money» 
aggregating  the  sum  of  $132.12,  which  had  been  previously  advanced  to  her 
husband,  and  also  the  sum  of  1^26.59,  the  amount  of  the  costs  in  this  court 
on  the  former  appeal,  which  have  been  paid  over  to  the  said  Ellen  Warwick^ 
but  to  which,  it  is  contended,  the  appellant's  intestate  was  entitled  under  an 
assignment  to  which  I  shall  hereafter  have  occasion  to  allude*  The  original 
bill  in  the  cause  was  filed  by  Jacob  Warwick*  the  husband  and  trustee  of  the 
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said  Ellen  Warwick,  against  his  wife  and  children,  his  judgment  creditors,  and 
others.  In  it  it  was  alleged,  inter  alia,  that  the  plaintiff  had  applied  more 
than  $15,000  of  the  trust  money  of  his  wife  and  children,  derived  from  her 
father's  estate,  to  the  payment  of  a  lien  on  a  tract  of  land,  known  in  the  pro- 
ceedings as  the  "Rock-Fish  Tract  of  Land."  and  It  was  insisted  that  to  the 
extent  of  the  trust  money  so  paid  the  wife  and  children  were  entitled  to  be 
substituted  to  the  benefit  of  the  lien.  The  bill  further  states  that  a  number 
of  judgments  had  been  recovered  against  the  complainant,  which  constituted 
liens  on  his  property,  so  that  he  could  not  dispose  of  it  for  his  relief;  and,  after 
giving  a  statement  of  his  property,  asked  that  all  of  his  creditors  be  made 
parties  to  the  suit,  their  rights  ascertained,  and  his  property  sold  for  their 
payment.  It  is  thus  made  manifest  that  one  of  the  main  objects  of  the  bill 
was  to  invoke  the  aid  of  a  court  of  chancery  for  his  wife  and  children  agidnst 
the  consequences  of  his  own  acts;  that  is  to  say,  to  have  the  trust  money  of 
his  wife  and  children  decreed  them  as  against  his  creditors.  The  decision  of 
the  ciiicuit  court  being  adverse  to  the  rights  of  Mrs.  Warwick,  she,  by  her 
next  friend,  appealed  to  this  court,  and  this  court  decided  that  there  was  a 
"lien,  by  way  of  an  implied  trust,"  on  the  Rock-Pish  land  in  favor  of  Mrs. 
Warwick  and  her  children  to  the  amount  of  $2,900,  with  interest  on  the  same 
from  May  2, 1863.  This  land,  which  it  appears  never  belonged  to  Mrs.  War- 
wick, and  was  no  part  of  her  trust-estate,  was  rented  out,  by  order  of  the 
court,  from  Januaiy  1,  1876,  until  it  was  sold,  in  August,  1879. 

When  the  cause  went  back  from  this  court  to  the  circuit  court  of  Kelson, 
that  court  decreed  a  sale  of  the  land  for  enough  cash  to  pay  the  costs  of  sale 
and  the  costs  of  Mrs.  Warwick's  next  friend,  expended  in  the  prosecution  of 
her  claim  in  that  court,  and  in  the  court  of  appeals.  And  it  having  been  rep- 
resented to  the  court  by  special  receiver.  Whitehead,  that  he  had  not  yet  col- 
lected the  rents  of  the  Rock-Fish  land,  the  court  decreed,  further,  that  the  re- 
ceiver should  proceed  to  collect  said  rent,  "and  pay  over  the  same  to  Mrs.  El- 
len Warwick,  provided  said  rents  shall  not  amount  to  more  than  the  accumu- 
lated interest  on  the  $2,900, — the  principal  sum  decreed  to  Mrs.  Warwick  by 
the  aforesaid  decree  of  the  court  of  appeals, — the  court  being  of  opinion  that 
Mrs.  Warwick  is  entitled  to  use  the  interest,  and  only  the  principalis  required 
to  be  kept  intact."  The  obvious  purpose  of  the  chancellor  in  making  this 
decree  was  to  ignore  the  trustee,  Jacob  Warwick,  and  to  decree  the  fund  to 
those  who  were  entitled  to  the  beneficial  use  and  enjoyment  of  it.  The  de- 
cree is  as  clear  and  explicit  as  human  language  can  make  it.  The  direction  to 
the  special  receiver  is  that  he  shall  '*  proceed  to  collect  said  rent,  and  pay  over 
the  same  to  Mrs.  Ellen  Warwick  for  the  use  of  herself  and  children;"  and 
with  no  sort  of  propriety  could  a  chancellor,  in  the  circumstances  of  this  case, 
have  done  otherwise." 

The  court  was  already  advised  by  a  statement  in  the  original  bill,  filed  by 
the  trustee  himself,  that  he  was  indebted  to  the  trust  fund  for  money  received 
as  trustee,  as  aforesaid,  in  the  sum  of  $15,455.98,  which  he  had  been  required 
by  a  previous  decree  to  pay  over  to  the  sheriff  of  Nelson  county;  and  the  trus- 
tee was  insolvent;  and  with  these  facts  before  it,  it  was  the  duty  of  the  court 
to  prevent  the  risk  of  any  further  diversion  of  these  funds,  and  this  the  court 
did  by  decreeing  tiiat  these  rents,  which  it  properly  treated  as  the  mere  usu- 
fruct or  interest  of  the  trust  fund,  so  lately  recovered,  should  be  paid,  not  to 
the  trustee,  but  to  Mrs.  Warwick,  as  separate  income,  to  be  by  her  disbursed 
for  the  benefit  of  herself  and  children.  This  view  of  the  matter  disposes  of 
the  case  so  far  as  the  three  small  drafts,  aggregating  $132.12, — which  were 
drawn  by  Jacob  Warwick,  signing  himself  trustee,  and  paid  by  the  intestate, 
— are  concerned;  for  it  must  be  manifest  that,  if  Jacob  Warwick  had  neither 
the  right  to  collect  or  use  these  rents,  it  was  beyond  his  power,  either  with  or 
without  the  assent  of  the  lessee,  Witt,  to  charge  them,  either  by  drafts  drawn 
in  his  own  name  or  as  trustee. 
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But  it  is  further  contended  for  the  appellant  that  these  rents  should  at  least 
be  credited  by  the  amount  of  the  costs  recovered  bj  Mrs.  Warwick  in  this  court, 
in  the  cause  of  Wanoick  v.  Warwick;  and  in  support  of  this  contention  an 
assignment  of  these  costs  by  Jacob  Warwick,  trustee,  to  D.  A,  Witt,  "to  re- 
imburse himself  for  amount  loaned  me,  so  far  as  it  will  go,"  is  produced;  and 
from  this  paper  it  is  argued  that  Witt  must  have  furnished  Mrs.  Warwick,  or 
her  trustee,  the  money  to  have  her  case  heard  in  the  court  of  appeals;  and 
that,  it  being  in  proof  that  these  costs  were  paid  to  Mrs.  Warwick,  and  not  to 
Witt,  a  court  of  equity  ought  to  enforce  the  assignment  to  reimburse  Witt's 
estate  for  this  supposed  advance.  But  to  all  this  the  full  and  complete  an- 
swer is  that  there  is  not  a  particle  of  proof  that  Witt  furnished  her  or  her 
trustee  with  the  money  to  prosecute  her  suit,  or  that  she  ever  received  the 
slightest  benefit  from  the  advancements  mentioned  in  the  assignment;  and, 
without  some  proof  of  this  kind,  no  court  of  equity  could  think  of  charging 
the  amount  of  these  costs  against  Mrs.  Warwick's  separate  income,  even  if 
the  trustee  had,  as  we  have  seen  he  had  not,  the  power  to  make  such  an  as- 
signment. 

We  find  no  errors  in  the  decrees  appealed  from,  and  they  must  be  affiimed. 


YOEMAl^S  V.  YOEMANS. 
{Supreme  Court  of  Georgia.    January  25,  1887.) 

1.  Bill  of  Exobptions — Evidence — Judge's  Certificate. 

Atlidavits  copied  at  length  in  ihe  bill  of  exceptions,  as  a  part  of  the  evidence 
heard  by  the  judge  in  a  proceeding  at  chambers,  are  authenticated  by  a  general  cer- 
tificate to  the  bill  of  exceptions,  and  need  not  otherwise  be  identified.  Motion  to 
dismiss  tlie  writ  of  error  for  lack  of  more  specific  identification  refused. 

2.  Divorce— Alimohy—Poweb  of  Judge  at  Chambers. 

Until  there  is  '*a  proceeding  by  bill  or  petition  on  the  eqnitysideof  this  court/' 
the  judge  at  chambers  has  no  jurisdiction  of  the  matter  of  grunting  alimony,  under 
section  1747  of  the  Code;  and  there  is  no  such  proceeding  until  the  bill  or  petition 
is  filed  in  the  clerk's  office.  The  statute  contemplates  a  suit,  with  subpoena  or  pro- 
cess duly  issued. 
{Syllabut  by  the  Court.) 

Error  to  superior  court,  Bibb  county;  Simmons,  Judge. 
Robert  Hodges^  for  plaintiff  in  error.    B,  Q.  Simmons  and  M.  Q.  Bayne, 
contra. 

Blecklet,  G.  J.  1.  The  motion  to  dismiss  the  writ  of  error  is  denied*  for 
the  reason  indicated  in  the  first  head-note. 

2.  The  wife  petitioned  for  alimony,  addressing  her  petition  to  the  judge  ex- 
ercising jurisdiction  in  chancery.  It  was  not  stated  expressly  whether  the 
alimony  wanted  was  temporary  or  permanent,  or  both.  No  subpoena  was 
prayed  for,  and  none  was  annexed  to  the  petition,  and  there  is  no  entry  of  serv- 
ice,'or  even  of  the  filing  of  the  petition  in  the  clerk's  office.  The  judge  passed 
an  order  at  chambers,  requiring  the  husband  to  show  cause  at  a  specified  time, 
why  an  order  should  not  be  granted  as  prayed  for;  and  the  order  prayed  for 
was  '*to  pay  your  petitioner  $>25  per  month  for  the  support  of  herself  and 
child,  and  an  order  for  the  expense  of  this  litigation  and  counsel  fees,  as  al- 
lowed by  statute."  The  husband  answered,  and  the  judge  at  chambers  or- 
dered that  he  pay  to  his  wife  $18  down,  and  $18  on  the  fourth  of  each  month 
thereafter,  until  further  order  of  the  court,  for  her  support  and  maintenance. 
To  this  order  the  husband  excepted,  on  the  ground,  among  others,  that  the 
judge  had  no  authority  to  pass  it. 

We  think  he  had  no  jurisdiction  of  the  subject-matter  at  chambers,  because 
there  was  no  pending  suit  of  any  kind  for  alimony.  If  there  had  been,  tlien, 
on  three  days'  notice,  he  might  have  heard  it,  whether  commenced  by  bill  or 
petition,  and  granted  temporary  alimony  in  tenns  of  the  order  which  be 
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jMissed.  Code,  §  1747.  This  section  of  the  Code  certainly  contemplates  that 
after  the  judge  has  acted,  the  main  case  may  proceed  to  a  hearing  before  a 
jury;  but  how  can  this  take  place  when  there  is  no  case  in  court?  For  there 
to  be  "a  proceeding  by  bill  or  petition  on  the  equity  side  of  court,"  there  must 
be  prayer  for  process- or  subpoena,  filing  of  the  bill  or  petition,  and  process  or 
subpoena  issued,  or  else  waived.  This  puts  the  "proceeding"  "in  court, "  and 
then  the  judge  can  deal  with  it,  but  not  before,  or,  at  the  utmost,  not  before 
the  filing.  It  looks  too  military  for  a  judge  to  sit  in  his  chambers,  and  there 
call  before  him  the  heads  of  families,  and  order  them  peremptorily  to  do  thus 
and  so  in  the  way  of  furnishing  support  to  their  wives  and  children,  though 
living  apart  from  them,  until  a  suit  of  some  sort  has  been  instituted  in  some 
court,  either  of  law  or  equity.  We  think  the  statute  does  not  contemplate 
anything  so  anomalous  in  a  time  of  peace,  and  we  cannot  construe  it  as  a  war 
measure.  There  is  no  intimation  of  this  objection  in  the  husband^s  answer, 
and  we  doubt  whether  it  was  distinctly  presented  to  the  judge  below,  although 
it  is  substantially  developed  in  the  bill  of  exceptions.  But  as  jurisdiction 
over  the  subject-matter  is  essential  to  the  validity  of  an  order  made  at  cham- 
bers, and  as  to  enforce  the  order  may  require  the  use  of  means  that  could 
not  be  employed  without  very  grave  consequences,  where  jurisdiction  is  want- 
ing, we  feel  constrained  to  sustain  the  exception.  Bee  the  case  of  Dupant  v. 
Ifapo,  56  Qa.  304,  which  is  cited,  not  as  directly  in  point,  but  for  its  analogy. 
Judgment  reversed. 


Harris  v.  Central  B.  B. 
Central  B.  B.  v.  Harris. 

(Supreme  Court  of  Georgia.    March  12,  18S7.) 

1.  NBQLTGmox— Aorro^  fob  Death— PLiADiira — Amsnoxjent  at  Tbiai*. 

In  an  action  to  recover  damages  for  death,  reeulting  from  the  negligence  of  the 
defendant,  it  is  proper  for  the  court,  even  pending  the  intruduction  of  evidence  b^ 
the  defendant,  to  permit  an  amendment  to  the  declaration  charging  acts  of  negli- 
gence different  from  those  originally  relied  upon,  but  not  changing  tne  cause  of  ac- 
tion, in  order  that  the  pleadings  may  conform  to  the  evidence. 

5.  Sams— OABBiKBfl— SoHSDULB  Tims— Rights  ahd  Dutibb  of  Passbnobbs— Pbotutob 

OF  JUBT. 

Whether,  in  a  given  case,  due  diligence  requires  that  a  train  should  leave  on 
schedule  time,  or  whether  peraons  upon  it  not  as  passengers  should  alight  from  it 
before  the  time  of  departure  fixed  by  the  schedule,  or  whether  when  a  train  is  start- 
ing, or  about  to  start,  the  person  passing  iu  front  of  it  should  see  to  it  that  the  train 
la  not  moving,  or  about  to  move,  and  ii  so  what  d^ree  of  diligence  be  should  em- 
ploy to  ascertain  whether  It  was  starting,  or  about  to  start,  are  all  questions  of  fact 
for  the  jury  to  determine. 

8.  Same— Statutb  Rbqulatiko  Spbbd  at  Cbossinos. 

The  statute  regulating  the  speed  of  trains  at  public  crossings  does  not  apply  to 
cases  in  which  the  train  is  started  at  or  upon  the  crossing. 

4.  EviDENCB— Hbabsai^Aomisbibilitt  fob  Pubposb  of  Fixing  Datb. 

Hearsay  evidence  of  the  fact  of  the  killing  of  some  one  upon  a  certain  day  is  ad- 
missible to  show  the  date  at  which  something  else  occurred,  about  which  the  wit- 
ncB  has  testified ;  hot  as  evidence  of  the  date  of  the  homicide,  or  the  fact  that  one 
has  been  committed,  it  is  incompetent. 

6.  Samb— BviDXiroB  of  Dcfbrbb  Rblibd  upon  at  Fobxbb  Tbial. 

Evidence  that  at  a  former  trial  the  defendant  relied  upon  a  different  defense  to 
the  charge  of  negligent  killing  than  that  relied  upon  iu  the  present  trial  is  inadmis- 
sible. 

6.  TbIAXt— EXAXIHATIOH  OF  WiTKBBfl— MiSLBADIKO  QlTOBTION— DiBCBETION  OF  COUBT. 

The  propriety  of  allowing  a  question  which  misrecites  tiie  testimony  of  the  wit- 
ness, and  18  cafcolated  to  lead  nim  into  error,  is  within  the  discretion  of  the  trial 
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7.  Bill  of  Exckptioiib— Cbo88-Bill— Time  of  Suing  Out. 

Where  the  record  shows  that  a  cross-bill  of  exceptions  was  signed  Dpon  thesame^ 
or  nearly  the  same,  date  as  the  principal  biU|  it  is  in  time  though  not  sued  ont 
until  more  than  60  days  after  the  trial. 

Exceptions  to  city  court  of  Atlanta;  Van  Epps,  Judge. 

Hoke  <£•  Burton  Smith,  for  plaintiff.    Henry  Jackson,  for  defendant. 

Bleckley,  C.  J.  This  was  an  action  by  a  widow,  to  recover  damages  for 
the  homicide  of  her  husband.  There  was  a  verdict  for  the  defendant,  and  a 
motion  for  new  trial  by  the  plaintiff,  which  was  overruled.  The  judgment 
overruling  the  motion  was  rendered  more  than  60  days  after  the  trial;  not- 
withstanding which  fact  the  defendant  sued  out  a  cross-bill  of  exceptions, 
complaining  of  a  ruling  of  the  court  made  on  the  trial.  When  the  case  was 
called  here  for  argument,  a  motion  was  made  to  dismiss  the  cross-biU  on  the 
ground  that  it  was  sued  out  too  late.  Our  decision  on  that  point  is  that  there 
was  no  right  to  a  cross-bill  until  the  principal  bill  had  been  signed ;  and  that 
as  the  cross-bill  was  of  the  same  date,  or  near  the  same  date,  as  the  principal 
bill,  it  was  in  time.  The  motion  to  dismiss  the  cross-bill  of  exceptions  is  over- 
ruled. 

1.  The  matter  of  that  cross-bill  was  the  allowance  of  an  amendment  which 
was  offered  and  made  pending  the  introduction  of  evidence  by  the  defendant. 
The  amendment  being  to  the  declaration,  the  propriety  or  impropriety  of  al- 
lowing that  amendment  will  depend  upon  the  declaration  as  it  stood  before 
amendment.  Looking  to  the  original,  we  find  that  the  substance  of  it  was 
that  the  plaintiff's  husband  was  killed  by  the  running  of  the  defendant's  train, 
locomotives,  cars,  and  other  machinery.  His  death  was  the  result  of  no  negli- 
gence on  his  part,  but  was  due  to  the  negligence  of  the  defendant.  It  was  the 
result  of  failure  by  the  defendant  to  use  any  of  the  precautions  required  of 
railroad  companies  at  public  crossings;  and  to  use  reasonable  care  to  prevent 
injury  to  passers-by  at  Pryor-street  crossing,  where  he  was  killed.  An  amend- 
ment prior  to  the  one  excepted  to  has  been  made,  which  alleged  in  subsUince 
this:  The  railroad  crosses  Pryor  street,  and  goes  to  the  end  of  the  car-shed. 
The  engine  started  on  the  edge  of  the  sidewalk,  and  across  the  walk  and  street, 
without  ringing  the  bell  or  giving  any  sufficient  signal  of  an  intention  to  start* 
It  started  and  ran  too  rapidly,  and  the  circumstances  were  such  as  to  require 
special  care  by  the  defendant;  but  the  defendant  failed  to  exercise  ordinary 
care,  or  any  care,  and  this  negligence  caused  the  homicide.  The  amendment 
finally  made,  and  the  one  excepted  to,  was  in  substance  as  follows:  The  de- 
fendant failed  to  furnish  a  safe  way  for  egress  from  the  cars,  in  this:  it  placed 
an  iron  rail  around  the  platform  of  a  car,  and  did  not  provide  steps  to  another 
car  next  to  the  former,  nor  proper  rails  for  the  protection  of  persons  on  the 
steps.  A  number  of  persons  were  upon  the  latter  ear,  bidding  friends  good- 
bye. They  were  there  by  permission,  express  or  implied,  of  the  defendant,  and 
were  negligently  urged  by  the  defendant  from  the  car,  and  while  they  were 
getting  from  it  the  train  started,  the  conductor  not  allowing  sufficient  time 
for  those  persons  to  descend,  nor  did  he  stop  the  train  oi;  use  any  care  to  pre- 
vent an  accident,  though  he  saw  a  crowd  endeavoring  to  get  off,  and  saw  that 
the  plaintiff's  husband,  in  climbing  off  the  platform,  had  fallen  between  the 
cars,  and  was  hanging  to  one  of  the  posts  of  the  railing.  These  acts  were 
gross  negligence  on  the  part  of  the  defendant,  and  caused  the  death  of  the 
plaintiff's  husband,  who  was  on  the  train  by  the  defendant's  permission*  and 
was  in  the  exercise  of  due  diligence. 

The  cause  of  action  was  the  homicide  of  the  plaintiff's  husband  by  the  negli- 
gence of  the  defendant.  In  setting  out  that  negligence,  it  was  described  in 
one  way  in  the  original  declaration,  in  another  by  the  first  amendment,  and 
in  another  by  the  second  amendment.  But  it  was  all  the  same  cause  of  ac- 
tion.   It  might  be  tested  thus:    Suppose  it  were  lawful  to  amend  Indictments 
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for  murder,  and  yon  had  an  indictnient  for  the  murder  of  A.  alleging  that  it 
was  by  shooting,  and  the  proof  disclosed  that  it  was  by  stabbing,  could  an 
amendment  alleging  that  it  was  by  stabbing  be  thought  to  charge  another  and 
different  crime?  The  crime  in  the  supposed  case  would  correspond  to  the 
cause  of  action  in  this.  Would  it  be  charging  the  defendant  with  anotiier 
crime  to  add  another  count,  or  to  allege  in  the  same  count  that  the  death  was 
the  result  of  stabbing,  or  other  means  than  shooting, — the  means  first  charged  ? 
We  think  not.  There  can  be  but  one  cause  of  action  for  the  homicide  of  any 
one  man,  and  all  these  variations  went  to  the  means  and  mode  by  which  the 
homicide  was  perpetrated;  and  the  present  case  is  a  good  illustration  of  the 
propriety  of  at  least  a  discretionary  power  of  allowing  such  amendments;  be- 
cause, as  the  plaintiff  understood  her  case  and  proved  it,  the  homicide  was  tlie 
result  of  an  occurrence  at  the  crossing,  separated  altogether  from  the  cars  and 
the  condition  of  the  cars.  But  the  defendant  introduced  evidence  of  wliich 
probably  the  plaintiff  had  no  knowledge  or  information  before,  tending  to 
show  that  the  killing  occurred  in  consequence  of  the  husband  being  upon  the 
train  and  attempting  to  get  off,  and  exposing  himself,  or  becoming  exposed, 
while  in  the  act  of  alighting.  It  would  be  a  great  hardship  to  make  this  ac- 
tion fail  because  of  the  difference  and  the  doubt  as  to  iiow  the  death  really 
•came  to  pass,  provided  that  it  was  the  result  of  defendant's  negligence.  It 
w^as  a  proper  case  for  amendment,  and  it  would  have  been  an  abuse  of  the 
law  of  amendment  had  this  amendment  been  disallowed.  The  cause  of  ac- 
tion alleged  being  the  homicide  of  plaintiff's  husband  by  means  of  the  defend- 
ant's negligence,  the  allegations  in  the  declaration  touching  the  specific  acts 
•of  negligence,  and  the  manner  of  causing  death  may  be  varied  or  added  to  by 
amendment  during  the  progress  of  the  trial  so  as  to  adapt  the  pleadings  to 
tbe  evidence  in  all  its  aspects.  In  this  case  there  was  enough  in  the  declara- 
tion to  amend  by,  the  amendment  did  not  introduce  a  new  cause  of  action, 
and  it  was  not  offered  too  late.  On  the  cross-bill  of  exceptions,  therefore, 
the  Judgment  is  affirmed. 

2.  Passing  now  to  the  main  case,  the  first  ground  of  the  motion  for  new 
trial  which  we  notice  Is  that  a  witness  was  permitted  to  testify  that  another 
person  told  him  at  a  certain  station  that  the  train  had  run  over  a  man  in  At- 
lanta and  killed  him.  This  evidence,  with  some  more  of  the  same  sort,  was 
objected  to  on  the  ground  that  it  was  hearsay.  The  court  overruled  the  ob- 
jection and  admitted  the  evidence  for  the  sole  purpose  of  fixing  the  date. 
Whether  the  court  meant  that  it  was  to  fix  the  date  of  the  homicide,  or  the 
'date  of  certain  facts  about  which  the  witness  detailing  the  hearsay  testified, 
we  do  not  positively  know.  The  record  is  somewhat  uncertain  as  to  which 
one  of  these  dates  the  court  had  in  mind.  The  evidence  is  admissible  for  the 
purpose  of  fixing  one  of  them,  but  not  for  the  purpose  of  fixing  tlie  other.  A 
witness  may  date  a  fact  which  he  knows  by  relating  it  to  the  time  when  he 
heard  another  fact;  and  in  so  doing,  may  state  not  only  that  he  heard  some- 
thing, but  what  that  something  was,  in  order  to  let  the  jury  see  what  rea- 
son he  had  to  observe  and  remember;  but  the  hearsay,  though  he  repeats  il 
on  oath,  is  not  evidence,  either  of  the  occurrence  or  of  the  date  of  the  fact 
which  it  purports  to  affirm.  The  fact  of  a  homicide,  and  the  time  of  a  hom- 
icide, were  indicated  by  this  hearsay,  but  the  witness  who  repeated  it  adverted 
to  it  not  for  the  purpose  (so  far  as  his  own  mind  was  concerned)  of  showing 
•either  the  fact  or  the  date  of  the  homicide,  (for  these  he  did  not  know,)  but 
of  fixing  the  tin^e  when,  as  he  remembered,  his  locomotive  did  not  run  over 
anybody,  and  when  he  used  certain  acts  of  diligence  in  the  starting  of  that 
locomotive  from  the  car-shed  in  Atlanta,  and  in  passing  over  Pryor-street 
crossing.  Now,  for  the  purpose  of  showing  that  the  witness  knew  and  re- 
membered that  on  a  given  date,  without  knowing  the  day  of  the  month,  or 
tiie  week,  or  even  the  year,  he  did  not  run  his  engine  over  anybody,  and  the 
bell  was  iUng,  and  that  he  ran  slowly  in  starting,  this  conversation  with  the 
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other  party  was  admissible;  and  in  order  that  the  jury  might  see  how  scrong 
an  impression  it  probably  made  upon  his  mind,  it  was  proper  to  let  him  de- 
tail what  his  informant  iiad  said;  but  that  saying  was  not  any  evidence  what- 
ever that  a  homicide  had  taken  place,  or,  if  it  did  take  place,  that  it  was  on 
that  day  rather  than  any  other  day.  The  evidence  for  its  appropriate  purpose 
was  admissible:  and  the  court  ruled  it  in,  stating  that  it  was  to  fix  a  date. 
We  are  bound  to  presume  that  it  was  to  fix  the  date  it  was  competent  to  fix, 
and  not  one  that  it  was  incompetent  to  fix;  and  therefore  we  bold  that  there 
was  no  error  which  appears  to  us  in  admitting  the  evidence. 

3.  Another  ground  of  the  motion  for  new  trial  is  that  in  the  progress  of 
the  examination  of  this  witness,  the  court,  at  the  instance  of  counsel  for  the 
defendant,  interposed,  and  refused  to  allow  a  certain  question  to  be  pro- 
pounded or  to  be  insisted  upon  after  it  was  propounded.  The  objection  to 
that  question  was  that  it  misrecited  the  evidence  of  the  witness,  and  endeav- 
ored to  get  him  to  commit  himself  to  an  error  embraced  in  the  recital  with 
reference  to  the  month  and  day  of  this  event.  On  that  we  simply  rule  this: 
It  is  the  duty  of  the  court  both  to  protect  a  witness  under  cross-examination 
from  being  unfairly  dealt  with,  and  to  allow  a  searching  and  skillful  test  of 
his  intelligence,  memory,  accuracy,  and  veracity.  As  a  general  rule,  it  is 
better  that  cross-examination  should  be  too  free  than  too  much  restricted. 
This  is  a  matt-er  that  necessarily  belongs  to  and  abides  in  the  discretion  of  the 
court.  In  this  instance  we  do  not  see  that  the  discretion  was  abused,  although 
we  are  inclined  to  think  that,  if  tlie examination  had  been  allowed  to  proceed. 
It  would  ultimately  have  done  no  injustice  to  the  witness,  and  the  court  might 
have  interposed  in  another  way;  that  is,  by  calling  the  attention  of  the  witness 
to  this  specific  date,  and  giving  him  an  opportunity  to  explain.  There  must 
be  allowed  some  degree  of  skill,  if  not  sharpness,  in  conducting  cross-exami- 
nations; because  a  witness,  however  fair  and  honest  and  truthful,  may  not 
be  careful  enough,  and  it  is  to  the  interest  of  justice  to  expose  the  blundering 
of  a  witness,  as  well  as  his  willful  departures  from  veracity.  A  jury  ought 
to  be  made  to  know  what  character  of  mind  they  have  before  them  on  the 
witness  stand;  whether  they  have  a  careful,  cautious  witness,  or  one  who  is 
disposed  to  take  things  on  trust.  That  is  quite  essential.  But  the  court  is 
there  watching  the  proceedings,  and  acquainted  with  all  the  surroundings;  it 
is  proper  to  leave  such  a  question  to  the  discretion  of  the  court;  and  we  so  do 
now.  The  exact  scene  will  never  be  repeated,  and  it  is  unnecessary  to  rule 
upon  it  more  specifically. 

4.  Evidence  that  at  a  former  trial  of  the  case  the  defense  relied  upon  a  dif- 
ferent theory  from  the  one  presented  at  this  trial  (it  is  not  stated  what  sort 
of  evidence)  was  offered  and  rejected.  We  think  that  the  court  ruled  prop- 
erly in  rejecting  it.  Just  as  the  plaintiff  may  vary  a  line  of  attack,  (and  did 
it  in  this  case,)  so  the  defendant  may  vary  his  line  of  defense.  TaKlng  po- 
sition in  the  field,  and  fighting  one  in  that  position,  will  not  prevent  a  change; 
indeed,  in  the  same  trial  the  defendant  may  not  only  urge  different  defenses, 

.  but  contradictory  defenses.  He  may  take  all  the  chances  in  his  favor,  just 
as  the  plaintiff  here  relied  upon  one  mode  of  killing  at  the  crossing  and  an- 
other by  falling  from  the  cars.  It  is  quite  right;  and  there  ought  to  be  no 
grudging  of  latitude  to  bring  out  the  truth,  all  the  truth,  and  all  aspects  of 
it.  That  at  a  former  trial  a  different  theory  of  defense  was  relied  on,  is  not 
relevant  as  matter  of  evidence,  and  the  exclusion  of  testimony  to  that  effect 
is  not  error. 

5.  It  is  contended  that  the  statute  regulating  the  checking  of  the  speed  of 
trains  at  public  crossings  is  applicable  to  this  case.  We  think  not,  and  hold, 
on  the  contrary,  that  the  statute  does  not  require  that  a  train,  staited  at  or 
upon  a  public  crossing,  shall  be  checked  and  kept  checked  while  passing 
over  that  crossing.  By  natural  laws,  instead  of  the  situation  being  one  for 
checking  and  keeping  checked,  it  is  one  for  unchecking.    In  passing  from 
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rest  to  motion  no  checking  is  possible.  The  statute  contemplates  a  state  in 
which  there  can  be  less  motion,  and  one  in  which,  to  make  progress  at  allr 
there  must  be  more. 

6.  The  charge  of  the  court  touching  diligence  is  complained  of.  Whether 
in  a  given  case  due  diligence  requires  that  a  train  should  leave  on  schedule 
time,  or  whether  persons  upon  it  not  as  passengers  should  alight  from  it  be- 
fore the  time  of  departure  fixed  bj  schedule,  or  whether  when  a  train  is  start- 
ing or  about  to  start  a  person  passing  in  front  of  the  engine  should  see  to  it 
that  the  train  is  not  moving  or  about  to  move,  are  all  questions  of  fact  for 
the  jury,  and  not  for  decision  by  the  court  in  its  general  charge.  The  court 
undertook  to  instruct  the  jury  that  a  train  ought  to  leave  on  schedule  time,  and 
that  the  conductor  ought  not  to  delay  its  departure  beyond  schedule  time  in 
order  to  give  persons  an  opportunity  to  get  off.  It  moreover  instructed  the 
jury  that  ordinary  diligence  would  require  that  a  person  passing  in  front  of 
an  engine  in  the  act  of  starting,  or  about  to  start,  should  see  to  it  that  it  was 
not  starting  or  about  to  start.  These  were  all  questions  for  the  jury,  under 
the  special  circumstances.  They  are  questions  of  fact,  rather  than  of  law, 
because  diligence  has  to  be  determined  in  view  of  the  conditions,  the  special 
conditions,  at  the  time  the  conduct  under  investigation  took  place,  and  the 
standard  of  decision  for  ordinary  diligence  is  the  conduct  of  a  man  of  ordi- 
nary prudence  under  like  circumstances.  That  standard  is  supposed  to  be  in 
the  minds  of  the  jury;  and  it  is  the  standard  in  the  minds  of  the  jury  with 
which  the  conduct  involved  in  the  particular  case  is  to  be  compared.  That 
same  standard  may  be  in  the  mind  of  the  judge,  and  he  may  be  more  compe- 
tent to  make  the  comparison,  yet  the  law  does  not  permit  him  to  make  it. 
fie  has  no  more  to  do  with  it  than  if  he  had  no  standard  at  all.  He  has  no 
more  to  do  with  the  determination  of  a  question  of  diligence  in  a  particular 
case  than  if  he  did  not  know,  and  could  not  find  out,  wiiat  would  be  the  con- 
duct of  a  man  of  ordinary  prudence  in  such  circumstances.  He  must  simply 
r^er  it  to  the  jury.  He  must  tell  them  what  the  standard  is ;  that  is,  give  tlie 
description  of  it  which  the  law  gives.  If  it  be  a  case  for  slight  diligence,  he 
must  tell  them  it  is  that  care  which  every  man  of  common  sense  exercises;  if 
it  be  ordinary  diligence,  he  must  tell  them  it  is  the  care  which  every  prudent 
man  exercises;  and  if  it  be  extraordinary  diligence,  he  must  tell  them  it  is 
that  extreme  care  and  caution  which  very  prudent  and  thoughtful  persons 
exercise.  But  beyond  this  he  cannot  go,  unless  there  is  some  statute  to  lead 
and  conduct  him.    Judgment  reversed. 


Tbustses  of  thb  Uniyersitt  of  North  Carolina  and  another  v.  State 
Nat.  Bank  of  Baleigh  and  another. 

{Stgareme  Oourt  <2f  North  OaroHna.    February  Term,  18S7.) 

1.  OoinrMBioif— What  CowenTDrre— Nicwsitt  of  DbmaiTd. 

The  treasurer  of  the  plaintiff  corporation  deposited  with  the  defendant  bank  cer- 
tain bonds  belonging  to  the  plaintiff,  as  security  for  his  personal  debt.  Subse- 
quently the  defendant,  though  advised  that  the  bonds  were  the  property  of  the 
plaintiff,  and  that  the  treasurer  had  no  right  to  make  sach  a  disposition  of  them, 
asserted  its  authority  to  retain  possession  of  tbem,  and  to  apply  the  proceeds  of 
their  sale  to  the  satisfaction  of  its  debt.  Meld,  that  the  defendant's  assumption  of 
the  property,  and  the  right  of  disposing  of  it,  was  in  itself  a  oonveraion,  and  that 
proof  oi  a  formal  demand  and  reAisal  were  unnecessary. 

t,  Samb— LiMiTATioir  OF  AcnoNB^KuNifiNO  OF  Statutk. 

Where  the  treasurer  of  a  corporation  deposited  with  defendant,  as  security  for  his 
personal  debt,  certain  bonds  belonging  to  the  corporation,  and  subsequently,  with 
knowledge  that  the  deposit  was  without  authority,  the  defendant  asserted  the  right 
to  hold  the  bonds,  and  denied  the  claim  of  the  corporation  thereto,  held,  that  the 
statute  of  limitations  began  to  run  when  the  defendant,  upon  being  advised  of  the 
plidiitiff 's  daim  to  the  bonds,  continued  to  retain  and  exercise  dominion  over  them. 
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Appeal  from  Buprrior  conrt,  Wiike  county;  Atery.  Judge. 

Civil  action,  tried  before  a  jury,  at  February  civil  term,  1884.  There  was 
a  Judgment  for  the  plaintiffs,  and  the  defendants  appealed.  The  facts  fully 
appear  in  the  opinion. 

C,  M,  Busbee  and  E.  C.  Smith,  for  plaintiffs.  DanH  G.  Fowle,  John  Qat- 
ling,  and  Geo.  F.  Strong,  for  defendants. 

Smith,  0.  J.  Bobert  W,  Lassiter,  treasurer  of  the  plaintiff,  having  in  cus- 
tody its  funds  for  safe-keeping,  deposited  with  the  defendant  the  State  Na- 
tional Bank  five  several  bonds  of  the  state,  as  collateral  security  for  moneys 
advanced  to  him,  or,  as  the  parties  describe  the  transaction,  hypothecated 
them  for  that  purpose.  Of  these  bonds,  two,  numbered  640  and  387,  were 
sold  by  the  bank  on  December  8,  1875,  and  the  three  others,  numbered  11, 
473,  and  1,854,  were  in  like  manner  sold  some  time  between  Uie  third  day  of 
August  and  the  fourteenth  day  of  October,  1878,  and  the  proceeds  of  sales 
applied  according  to  the  conditions  of  the  deposit  Kemp  P.  Battle  succeeded 
said  Lassiter  in  office,  and  on  February  24,  1874.  became  treasurer  and  secre- 
tary of  the  university,  and  continued  to  be  such  until  June,  1876,  when  be 
was  elected  president,  but  he  still  exercised  his  former  functions  as  treasurer 
and  secretary  until  the  fall  or  1883.  So(m  after  his  election  as  treasurer,  he 
demanded  from  his  predecessor  in  office  the  books,  papers,  and  property  belong- 
ing to  the  university,  of  which  the  two  first  mentioned  were  surrendered,  but 
not  the  seal  nor  the  public  securities.  Having  information  that  three  of  the 
state  bonds  belonging  to  the  land-scrip  fund,  and  held  by  the  university  under 
the  act  of  congress,  (12  XJ.  8.  St.  at  Large,  c.  130,)  had  been  hypothecated 
with  the  defendant  bank  by  Lassiter,  he  made  inquiry  of  Williams,  its  preai- 
dent,  when  the  latter  stepped  back  to  the  vault,  and  returned,  giving  him  the 
jnumbers  640,  887,  and  1,854  of  the  bonds  that  had  thus  been  deposited  with 
the  bank  as  collateral  security.  The  witness  ascertained  that  two  others  had 
(been  taken  from  the  box  in  which  they  were  kept,  leaving  38  of  the  40  bonds 
that  belonged  there,  parcel  also  of  the  land-scrip  fund .  He  again  called  on  the 
bank  president,  and  found  that  those  numbered  11  and  473  were  also  in  its 
possession,  having  been  left  there  on  similar  conditions  as  the  others.  In 
both  interviews,  which  we  take  it  were  soon  after  his  appointment  to  the  va- 
cated office,  and  at  least  during  the  year  1874,  witness  informed  Williams 
that  these  securities  constituted  part  of  the  land-scrip  fund  of  the  university, 
and  that  "Lassiter  had  no  right  to  hypothecate  or  to  sell  them,"  and  be  un- 
derstood that  the  bank  claimed  the  possession  by  reason  of  the  hypothecation. 
They  were  not  then  nor  afterwards  demanded,  nor,  so  far  as  tiie  testimony 
goes,  did  the  bank  indicate  any  disposition  to  give  them  up,  except  on  the 
terras  of  such  deposit.  For  this  misapi^lication  of  the  trust  fund  the  univer- 
sity brought  suit  against  Lassiter  and  the  sureties  on  bis  bond,  the  summons 
issued  in  which  was  served  on  the  former  and  the  surety  Jones,  in  March, 
1876,  and  on  the  surety  Winstead,  one  of  the  present  plaintiffs,  on  May  30th 
thereafter,  and  recovered  judgment  in  Wake  superior  court  at  February  term, 
1879,  for  j$4,913.01. 

The  judgment  had  been  nearly  paid  when  this  action  was  begun  on  July 
80,  1880,  and  the  residue  has  been  since  paid  by  said  Winstead,  the  only  solv- 
ent debtor.  Among  other  defenses,  not,  in  the  view  we  take  of  the  case, 
necessary  to  be  considered  on  the  appeal,  the  defendant,  in  its  answer,  relies 
upon  the  bar  interposed  by  the  lapse  of  time  since  its  liability,  if  any,  was 
incurred,  counting  the  interval  in  wliich  the  statute  was  running  up  to  the 
institution  of  the  suit,  and  as  against  the  plaintiff  Winstead  up  to  February 
23,  1884,  when  he  filed  his  amended  complaint. 

We  do  not  propose  to  pui-sue  the  courae  of  argument  of  counsel,  and  dis- 
cuss, as  they  have  done,  with  ability  and  learning,  the  numerous  exceptions 
taken  and  points  made  during  the  progress  of  the  trial  m  the  9\iperior  court» 
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since  the  controversy  will  be  disjiosed  of  in  considering  the  preliminary  obsta- 
•cle  to  the  maintenance  of  the  action  arising  from  the  delay  in  bringing  it 
:since  the  right  to  sue  accrued.  If  the  first  misapplication  of  the  funds  was 
witiiont  authority  and  tortious  on  the  part  of  Lassiter,  it  would  seem  not  to 
be  less  so  in  the  misappropriation  to  its  own  use»  and  for  the  security  of  the 
advances  made  to  him  on  the  part  of  the  bank,  for  both  pailicipate  in  the 
tort.  If  this  use  of  the  fund  by  I^issiter  was  rightful,  the  bank  would  not 
be  in  fault  in  retaining  possession  until  the  conditions  of  the  hypotiiecation 
were  met.  While  making  this  suggestion,  we  do  not  propose  to  treat  the 
original  deposit  as  per  se  wrongful,  since  it  seems  to  have  had  the  sanc- 
tion of  the  trustees  of  the  university,  but  to  consider  whether  the  claim  made 
by  the  bank,  when  advised  of  the  want  of  power  in  Lassiter  to  make  the 
'disposition  of  the  bonds,  and  that  they  were  the  property  of  the  university, 
to  retain  them  and  appropriate  the  proceeds  of  their  sale  for  its  reimburse- 
ment, accompanied  with  a  virtual  refusal  to  restore  them,  is  not  a  conver- 
sion which  instantly  exposed  them  to  an  action  by  the  owner  for  their  re- 
covery. "A  conversion,  in  the  sense  of  the  law  of  trover,"  is  defined  by 
Mr.  Greenleaf  in  the  second  volume,  §  642,  of  his  Law  of  Evidence,  as  con- 
sisting *' either  in  the  appropriation  of  the  thing  to  the  party's  own  use  and 
beneficial  enjoyment,  or  in  its  destruction,  or  in  exercising  dominion  over 
it  in  exclusion  or  defiance  of  the  plaintiflTs  right,  or  in  iMthholding  the  pos- 
session  from  the  plaintiff  under  a  daim  of  title  inconsistent  with  his  own.^* 
The  correctness  of  this  definition  is  affirmed  by  Nash,  J.,  who  quotes  it 
4&lmoet  in  totidem  i)e7'his,  in  delivering  the  opinion  in  Qlover  v.  Kiddick, 
11  Ired.  582.  In  Carraway  v.  Burhank,  1  Dev.  306,  the  defendant  admin- 
istered on  an  estate,  and  took  into  his  possession,  as  among  the  effects,  a 
horse  which  the  intestate  held  as  bailee,  and  at  the  sale  he  bid  in  the  horse 
himself.  The  question  was,  did  this  amount  to  a  conversion?  and  the  court 
:Bo  decided.  In  his  opinion,  Hrnderson,  J.,  says:  "Conversion  is  an  act  of 
ownership  exercised  over  the  personal  chattel  of  another,  inconsistent  with 
the  owner's  right.  It  must  be  an  act, — bare  words  will  not  do."  In  the  same 
ease,  Tayix>b,  C.  J.,  declares:  "If  a  person  purchase  anotlier's  goods  from  one 
having  no  right  to  sell  them,  and  takes  them  into  possession,  it  is  assuming  upon 
himself  the  property  and  right  of  disposing  of  another's  goods,  and  amounts 
to  a  conversion.**  In  Hare  v.  Pearstm,  4  Ired.  76,  Daniel,  J.,  thus  expresses 
himself  on  the  subject:  "The  defendant  on  the  day  of  sale  set  up  a  claim  to 
the  com  as  his  property,  but  he  had  shown  no  title.  The  plaintiff  gave  no- 
tice to  the  defendant  that  he  should  take  away  the  com,  which  he  had  pur- 
-chased  at  the  officer's  sale.  The  defendant  said  that  he  should  not  have  it, 
und  that  he  would  break  every  bone  in  his  body  before  he  should  carry  it  away. 
The  judge  charged  the  jury  that  this  toas  in  law  a  conveision.  ♦  ♦  ♦  We 
think  the  charge  of  his  honor  was  correct,  for  a  wrongful  dominion  and  as- 
sumpUoji  ofpropei'ty  in  the  chattels  is  a  conversion,  and  if  there  be  a  depri- 
ioation  of  the  property  by  the  defendant,  it  in  a  conversion,'* 

Mr.  Chitty,  in  his  work  on  Pleading,  vol.  1,  p.  15iJ,  says,  and  in  this  the 
authorities  concur,  that  "the  wrongful  taking  of  the  goods  of  another  wiio 
has  the  right  of  immediate  possession  is  of  itself  a  conversion.  *  *  *  In 
the  case  of  a  conversion  by  wrongful  taking  it  is  not  necessary  to  prove  a  de- 
mand and  refusal.  So  the  wrongful  assumption  of  the  property  and  right  of 
disposing  of  goods  may  be  a  conversion  in  itself,  and  render  a  demand  and  re- 
fusal unnecessary."  Nor  is  it  material,  to  put  the  statute  in  motion,  that  the 
•exercise  of  the  dominion  over  the  goods,  and  applying  them  to  the  wrong- 
•doer's  own  use,  should  be  known  to  the  owner.  Hamilton  v.  Shepperd,  3 
Murph.  115;  Blownt  v.  Parker,  78  N.  C.  128.  The  principle  is  tlius  well 
settled  that  the  goods  of  the  owner  may  be  converted  so  as  to  expose  the  party 
to  an  action,  not  only  by  taking  an  unauthorized  possession,  but  by  retaining 
It  under  an  assertion  of  right  to  hold  in  defiance  of  such  owner*  and  this  may 
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be  of  public  securities  as  well  as  of  other  property.  Brichhouse  y.  Brick- 
house,  11  Ired.  404. 

Reverting  to  the  evidence,  it  is  shown  that  the  original  deposit  and  delivery 
of  the  bonds  to  raise  money  was  an  illegal  and  unwarranted  use  of  them  by 
the  officer  in  whose  custody  they  were  placed,  though  then  not  known,  per- 
haps, to  the  bank;  and  when  the  fact  was  made  known  to  it,  the  president 
claimed  the  right  to  hold  and  apply  them  according  to  the  terms  of  the  con- 
tract, as  a  collateral  security  for  the  loan,  and  in  resistance  of  the  claims  of 
the  university,  and  they  were  thus  subsequently  disposed  of.  Now,  under 
these  circumstances,  was  a  formal  demand  needed  to  put  the  defendant  in  the 
wrong,  and  give  the  plaintiff  a  cause  of  action?  The  defiant  attitude  and 
claim  of  the  bank,  in  opposition,  was  itself  a  refusal  to  recognize  the  plain- 
tiffs' right,  and,  with  possession,  an  exercise  of  dopiinion  over  the  bonds;  and 
a  demand  for  restitution  was  substantially  denied  in  advance,  and  thus  dis- 
pensed with. 

But  the  plaintiffs*  counsel  seek  to  escape  from  the  legal  consequences  of  the 
long  delay  by  treating  the  action  as  brought  by  the  cestui  que  trust  against 
the  depositary  as  a  trustee,  calling  for  an  account  of  the  trust  fund,  to  which 
it  is  insisted  the  statute  does  not  apply.  The  distinction  is  well  marked  be- 
tween trusts  expressly  created  between  the  parties  and  those  declared  by  the 
couri,  in  respect  to  the  operation  of  the  statute  of  limitations.  We  riefer  to 
some  of  the  many  adjudications  in  this  state  pointing  out  the  difference:  "In 
EduHirds  v.  University^  1  Dev.  &  B.  Eq.  325,  it  is  settled,'*  remarks  Pear- 
son, J.,  "upon  principle  and  authority  of  the  cases,  that  the  statute  of  limita- 
tions protects  one  who  has  the  legal  title,  and  is  sought  to  be  converted  into 
a  trustee  against  his  consent."  Taylor  v.  Dawson^  3  Jones,  £q.  86.  In  a 
previous  case  the  same  learned  Judge  had  thus  declared  the  rule:  "  Wliere  a 
trust  is  not  created  by  agreement  of  parties,  but  the  person  having  the  legal 
title  is  converted  by  a  decree  into  a  trustee  on  the  ground  of  fraud,  he  may 
insist  that  his  possession  was  adverse,  and  protect  himself  under  the  statute 
of  limitations."  Uzzle  v.  Wood,  1  Jones,  Eq.  227.  And  again  he  says:  "The 
relation  between  the  heirs  of  Walker  and  Pannill  was  that  of  trustee  and  ces- 
tui que  trust  by  agreement  of  parties.  So  Pannill's  possession  for  no  length 
of  time  would  divest  the  title  of  his  trustee,  for  the  simple  reason  that  it  could 
not  be  adverse. "  Taylor  v.  Qooch,  4  Jones,  436.  The  fiduciary  may,  however, 
sometimes  occupy  a  hostile  relation,  and  then  the  statute  begins  to  run.  "If 
a  trustee  repudiate  the  trust  by  clear  and  unequivocal  acts  or  words,  and 
claims  thenceforth  to  hold  the  estate  as  his  own,  not  subject  to  any  trust,  and 
such  repudiation  and  claim  are  brought  to  the  notice  of  the  cestui  que  trust, 
in  such  manner  that  he  is  called  upon  to  assert  his  equitable  rights,  the  stat- 
ute will  then  begin  to  run.**  2  Hill,  Trustees,  §  864.  "When  the  trustee 
makes  a  conveyance  of  the  trust  property  in  breach  of  the  trust,  and  his 
grantee  continues  to  hold  adversely ,  the  statute  applies.*'  2  Daniell.  Ch.  1735. 
We  cannot  perceive  how  any  express  trust  was  created  so  as  to  form  that  re- 
lation between  the  present  plaintiff,  whose  property  has  been  diverted  to  the 
use  of  its  treasurer  by  his  own  attempted  tortious  disposed  of  it,  in  disregard 
of  his  own  obligation,  and  the  defendant,  who  participates  in  the  act  and  takes 
benefit  under  it.  The  fund  may  be  pursued  and  recoveretl,  because  the  prop- 
erty has  not  been  changed  by  the  hypothecation,  and  this  by  action  at  law  as 
well,  if  this  be  a  proper  case  for  equitable  interposition,  sis  by  suit  in  a  court 
of  equity.  When  the  remedy  is  thus  open  by  either  mode  of  proceeding,  no 
matter  which  is  adopted,  the  statute  is  equally  available  as  a  defense.  In 
Benzien  v.  Lenoir,  1  Car.  Law  Bepos.  117,  Hall,  J.,  for  the  court,  says: 
"When  suits  are  brought  in  this  court,  over  the  subject-matter  of  which 
courts  of  common  law,  as  well  as  this  court,  have  jurisdiction,  this  court  will 
consider  itself  as  much  bound  by  the  statute  of  limitations  as  a  court  of  law. 
But  in  cases  where  it  hits  exclusive  jurisdiction,  as  in  all  C93es  of  trusts,  the 
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statute  does  not  stand  in  the  way;**  referring  to  the  class  of  trusts  denomi- 
nated "  express, "  in  opposition  to  those  created  by  decree.  As  the  action  would 
at  once  lie  against  the  bank,  when,  advised  of  the  plaintiff's  claim,  it  retained 
and  exercised  dominion  over  the  bonds,  and  disavowed  any  right  in  the  plain- 
tiff Inconsistent  with  that  derived  from  the  hypothecation  made  by  its  faith- 
less officer,  it  seems  to  us  manifest  the  statute  then  began,  at  least,  to  run  its 
course,  for  it  is  the  right  to  nte,  and  the  failure  to  sue^  within  the  prescribed 
time,  that  give  efficacy  to  the  statute. 

The  jury  find  upon  Issues  submitted  to  them  that  Lassiter  had  no  right  to 
hypothecate  the  bonds  which  then,  as  defendant  knew,  belonged  to  the  plain- 
tiff, and  were  held  in  trust,  and  that  three  years  did  elapse  before  the  cause  of 
action  accrued  and  before  suit  was  brought  as  to  some  of  the  bonds,  to- wit, 
those  sold  in  1875.  The  court  refused  to  give  an  instruction  asked,  that  the 
statute  was  put  in  motion  by  what  transpired  between  the  president  of  the 
bank  and  Treasurer  Battle,  and  in  this  there  was  error,  for  reasons  already 
stated. 

We  do  not  understand  why  the  finding  of  the  application  of  the  bar  to  the 
claim  for  the  bonds  sold  in  1875  is  disregarded  in  the  giving  of  final  judgment 
for  all,  but  this  could  be  rectified,  if  it  were  the  only  difficulty  in  the  case,  by 
reforming  the  judgment.  We  have  not  deemed  it  necessary  to  inquire  into 
the  measure  of  damages,  nor  to  consider  other  interesting  questions  debated 
at  the  bar,  as  our  opinion  upon  the  defense  arimug  out  of  the  lapse  of  time 
renders  it  unnecessary. 

Tliere  is  error,  and  there  most  be  a  new  trial.    Reversed. 


Tradebs'  Nat.  Bank  of  Charlotte  and  others  «.  Lawrence  Mantjt'g- 
Co.  and  others.  Same  9.  Same,  (Haix's  Appeal.)  Same  v.  Wood- 
lawn  Manup'q  Co.  and  others. 

{Supreme  Ootiri  of  North  CbroHna.    Febraary  Term,  1887.) 

t.  CoRVORATioir— MoBTQAOK— Lien  or  Matbrial-Mav~Nbootiablk  Sbcubitt. 

The  provisions  of  Code  N.  C. }  1255,  that  mortgages  executed  by  corporations  upon 
their  prot>erty  or  earnings  sliall  not  exempt  tlie  property  or  earnings  from  execu- 
tion for  the  satisfaction  of  a  judgment  obtained  for  labor  or  materials,  do  not  con- 
template a  lien  for  materials  furnished  from  abroad,  where  its  personal  credit  alone^ 
was  relied  on,  and  a  negotiable  security  taken. 

2l  Samb— Sals  op  Oobfojuts  Boitm  bblow  Faob  Valits— Usubt. 

Where  the  charter  of  a  corporation  allows  it  to  borrow  money  on  such  terms  as- 
its  directors  may  determine,  and  issue  bonds  or  other  evidences  of  indebtedness, 
its  bonds,  sold  by  it  for  less  than  their  face  value,  are  not  void  for  nsury. 

8.  Samv— IrooLTEirr  Cobpobatioii— Dbbo  or  Tbust— Pbiobitt  or  Debts. 

The  proviso  contained  in  Battle's  Revisal  N.  C.  o.  26,  |  48,  as  follows :  **  That  all 
debts  and  contracts  of  any  corporation,  prior  to  or  at  the  time  of  the  execution  of 
any  mortgage  or  deed  of  trust  by  such  corporation,  shall  have  a  first  lien  upon  the 
property,  riglits,  and  franchises  of  said  corporation,  and  shall  be  paid  off  or  secured 
before  such  mortgage  or  deed  of  trust  shall  be  registered,"— is  not  to  be  limited  to 
corporations  formed  by  purchasers  under  a  deed  of  trust  or  mortgage  made  by  an 
insolvent  or  expiring  corporation,  but  extends  to  corporations  generally,  however 
brought  into  existence.  Hence,  under  that  section,  where  a  corporation  executes 
a  mortgage  to  secure  bonds  issued  for  the  purpose  of  raising  money,  its  debts,  ex- 
isting at  the  time  of  the  execution  of  the  mortgage,  have  priority  over  the  bonds. 

4.  IfoBTGAGBs— PBioRrrr— Rrcording — Canobllatiok. 

A  debt  of  a  corporation  secured  by  mortgage  was  assumed,  and  a  new  mortsage 
given,  by  another  corporation,  and  the  first  roortj?age  was  canceled  of  record.  8ub- 
quently,  the  original  debtor  resumed  the  debt,  giving  a  new  mortgage,  and  the 
second  mortgage  was  canceled.  Under  the  registration  laws,  (Ck>de  N.  G.  H  1254, 
1271.)  held  that,  as  against  intermediate  creditors,  no  lien  or  priority  ooold  be 
claimed  under  the  canceled  mortgages. 
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6,  StATUTW— COKBTBUCTIOJf— PbOVISO. 

The  rule  in  the  construction  of  statutes,  that  a  proviso  is  to  be  considered  as  a 
limitation  upon  the  general  words  preceding;,  or  an  exception  therefrom,  is  not  ab- 
solute, and  tne  meaning  of  the  proviso  must  generally  be  ascertained  from  its  Urn- 
linage. 

Appeal  from  superior  coart,  Gaston  county;  Avery,  Judge. 

These  were  civil  actions,  heard  upon  exceptions  to  the  report  of  a  referee 
at  spring  term.  1886. 

The  I^wrence  Manuf Picturing  Company,  created,  by  a  special  act  of  the  gen- 
eral assembly,  (Priv.  Acts  1879,  c.  68,)  a  defendant  with  others,  in  one  ac- 
tion, and  the  Woodlawn  Manufacturing  Company,  formed  under  the  general 
law  contained  in  Battle's  Bevisal,  c.  26,  sued,  with  other  defendants,  in  an- 
other action,  which  actions  have  been  consolidated  and  prosecuted  as  one, 
became  involved  and  embarrassed  in  the  prosecution  of  their  business  opera- 
tions, to  procure  relief  from  which  the  latter  company  on  November  16, 1879. 
obtained  from  the  defendant  J.  W.  Fries  a  loan  of  $10,000,  for  which  it  gave 
its  note,  and  to  secure  the  same  executed  a  mortgage  deed  conveying  its  cor- 
porate property  and  franchises.  The  two  companies,  located  near  each  other 
In  the  county  of  Gaston,  and  engaged  in  the  same  general  business  of  manu- 
facturing, were  under  the  management  of  the  same  officers  and  agencies,  an.l 
most  of  the  capital  stock  in  each  was  held  by  the  same  owners.  In  January, 
1880,  the  indebtedness  of  the  borrowing  company  was  assumed  by  its  asso- 
ciate, which  substituted  its  own  note  therefor,  and  made  to  the  creditor  a 
similar  mortgage  of  its  own  property  to  assure  its  payment.  Thereupon  the 
first  note  and  mortgage  were  canceled.  On  March  30, 1882,  the  debt  was  re- 
assumed  by  the  Woodlawn  Manufacturing  Company,  which,  after  making  a 
payment  of  $2,500  on  thedebt,  gave  its  note  to  said  J.  W.  Fries  for  $7,500,  and 
•executed  a  second  mortgage,  to  secure  the  residue,  upon  its  lands,  mill,  ma- 
chinery, and  all  waters  uid  water  privileges  used  in  connection  therewith; 
whereupon  the  note  of  the  second  mortgagor  company  was  also  surrendered, 
and  its  mortgage  in  like  manner  canceled  for  its  exoneration.  This  mortgage 
was  proved  the  next  day,  and  admitted  to  registration  in  Gaston  county  on 
the  first  day  of  April,  1882. 

Under  a  resolution  of  the  directors,  and  with  the  approval  of  thestockhold- 
-ers,  on  the  day  of  registration  of  the  last  mortgage  to  Fries,  the  Lawrence 
Manufacturing  Company  executed  a  deed  conveying  all  its  land,  mill,  and 
machinery  thereon,  rights,  privileges,  and  franchises,  to  the  Fidelity  Insur- 
ance, Trust  &  Safe  Deposit  Company,  a  corporation  formed  under  the  laws  of 
Pennsylvania,  and  located  in  the  city  of  Philadelphia,  in  trust  to  secure  45 
coupon  bonds,  each  of  the  denomination  of  $1,000,  bearing  interest  at  the  rate 
of  7  per  cent,  per  annum,  which  the  company  caused  to  be  issued  and  place<l 
in  the  hands  of  the  defendant  Hall,  he  guarantying  that  they  would  bring 
upon  a  sale  a  sum  not  less  than  two-thirds  of  their  face  value.  Unable  t« 
•dispose  of  them  in  the  market  on  these  terms,  Hall,  in  pursuance  of  his  con- 
tract, took  the  bonds  himself,  and  paid  over  to  the  company  the  stipulated  sum 
of  $30,000,  from  which  was  deducted  a  sum  charged  by  the  agent  for  his 
services  in  obtaining  the  loan.  On  July  15th  following,  both  corporations  be- 
coming utterly  insolvent  and  incapable  of  carrying  on  their  business,  the  I^w- 
rence  Aianufacturing  Company  made  an  assignment  of  all  its  property,  tho 
land,  mill,  and  machinery  thereon,  with  all  its  rights  and  privileges,  to  John 
M.  Williamson,  of  Philadelphia,  in  trust  to  secure  such  of  its  notes,  bills,  and 
other  business  paper  on  which  there  were  indorsers  or  guarantors  for  its  ac- 
commodation, as  well  as  certain  debts  specifically  mentioned;  and,  secondly, 
to  secure  all  other  of  its  debts  not  mentioned.  On  the  same  day  the  Wooil- 
lawn  Manufacturing  Company  miide  a  similar  assignment  of  its  property  to 
the  same  trustee,  to  secure  such  of  bis  debts  as  had  accommodation  indorsers 
or  guarantors,  and  the  same  creditors  whose  claims  are  preferred  in  the  deed 
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of  the  other  corporation.  These  deeds  were  made  by  the  same  official  agen- 
cies, and  in  terms  identical  in  declaring  the  trusts,  mutatis  mutandis. 

The  actions  were  instituted  by  unpref erred  creditors  against  the  separate 
companies  for  an  adjustment  of  their  liabilities,  and  the  appropriation  of  the 
property  of  each  thereto,  and,  as  they  were  under  the  same  management,  and 
their  operations  and  interests  intermixed,  they  have  by  consent  been  consid- 
ered, prosecuted,  and  defended  as  a  si  ngle  proceeding.  A  reference  was  made 
to  T.  H.  Cobb  to  ascertain  the  outstanding  indebtedness  of  both  companies, 
the  resources  applicable  thereto,  and  the  manner  in  which  they  should  in  law 
be  appropriated  to  the  defendants'  debts.  He  made  such  inquiry,  and  re- 
ported* the  full  and  voluminous  evidence  of  the  demands  against  each,  and 
his  findings  of  fact  and  conclusions  of  law  as  to  priorities  in  the  distribution 
of  the  funds,  to  which  exceptions  were  entered  by  the  contestant  parties,  and 
from  the  rulings  of  the  judge  thereon  appeals  are  taken  to  this  court. 

W.  P.  Bynum^  for  plaintiffs.  J.  C.  Buxton  and  C,  B.  Watson,  for  defend- 
ant Fries.  Jos.  B.  BateheloTt  (P.  D.  Walker^  A,  Burwell,  and  Qeo.  F,  Ba- 
son,  by  brief,)  for  the  other  defendants. 

Smith,  G.  J.,  {e^ter  stating  the  facts.)  It  is  to  be  observed  that  no  specific 
exception  is  taken  to  the  rulings  of  the  court,  as  should  have  been  done,  lim- 
iting the  examination  to  them,  many  of  which  objections  to  the  referee's  re- 
port, if  this  bad  been  done,  might  not  have  been  pressed  in  this  court,  and  so- 
relieved  it  of  unnecessary  labor.  The  proper  course  is  to  state  the  exceptions 
to  the  rulings  of  the  court  which  the  appellant  wishes  to  be  reviewed,  after 
the  rulings  have  been  made,  and  to  let  them  come  up  as  part  of  the  record,  as 
contemplated  in  section  418  of  the  Code.  This  would  serve  as  a  distinct  and 
deflnjte  announcement  to  the  opposing  party  of  the  matter  relied  on,  lessen 
the  labor  of  the  court  and  counsel  in  hearing  the  appeal,  and  tend  to  a  fair 
trial  of  the  cause.  While  there  are,  as  there  should  be,  full  records  in  each 
appeal,  it  will  be  more  convenient  to  consider,  in  proper  order,  the  exceptions 
of  the  appellants  and  dispose  of  them,  as  they  arise,  in  one  opinion.  Prelim- 
inary to  this,  we  advert  to  the  fact  that  the  said  Hall,  originally  a  defendant, 
having  by  assignment  become  the  owner  of  many  of  the  proved  claims,  and 
purchaser  of  the  corporate  property  of  both  companies  at  foreclosure  sales,, 
has  assumed  the  place  of  plaintiff,  and  filed  an  independent  complaint  in  the 
canae.  We  proceed  accordingly  to  an  examination  of  the  essential  subject- 
matter  involved  in  the  exceptions. 

1.  The  mortgage  of  April  1, 1882:  Objection  is  made  to  the  validity  of  the 
bonds  secured  in  this  deed  for  their  full  amount,  as  a  loan  unwarranted  by 
law  as  usurious  and  void,  for  the  excess  above  the  sum  borrowed.  The  an- 
swer to  this  is  found  in  section  14  of  the  charter  of  the  Lawrence  Manufact> 
uring  Company,  which  declares  that  this  corporation  may  borrow  money  on 
such  terms  as  its  directors  may  determine,  and  they  may  issue  bonds  or 
other  evidences  of  indebtedness.  It  is  true  that  words  essentially  similar, 
contained  in  the  charter  of  the  Bank  of  Statesville,  by  which  it  was  author- 
ized ''to  lend  money  upon  such  terms  and  rates  of  interest  as  may  be  agreed 
upon,"  were  held  to  confer  a  power  to  be  exercised  under  the  restraints  of  the 
general  law,  uid  not  independently  of  them.  Simonton  v.  Lanier,  71  N.  G. 
498.  A  like  limiting  interpretation  was  given  to  general  words  in  the  char- 
ter of  the  Bank  of  Fayetteville,  authorizing  it  to  issue  notes,  and  not  defin- 
ing their  denomination,  in  State  v.  Matthetos,  3  Jones,  451.  But  these  cases 
differ  from  that  before  us  in  that  here  the  enabling  provision  is  for  the  bene- 
fit of  the  borrower,  and  that  it  may  secure  needed  financial  assistance  in  car- 
rying on  its  business  operations,  while  in  the  others  the  claim  was  not  al- 
lowed to  relieve  those  banking  Institutions  from  the  restraints  imposed  by  law 
upon  all  others,  nor,  in  terms,  does  it  undertake  to  do  so,  to  the  oppression 
of  those  who  deal  with  them.    Morrison  v.  Railroad  Co.,  14  Ind.  110. 
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2.  The  mortgages  to  Fries:  In  Hyman  v.  T)er>eretmf  68  N.  G.  624,  a  note 
secured  bv  a  mortgage,  and  transferred  to  an  assignee,  was  surrendered,  and 
a  new  note,  both  under  seal,  executed  to  the  ai^signee  in  its  place,  and  it  was 
insisted  that  the  new  security  was  no  longer  protected  by  the  mortgage. 
But  it  was  held  that  this  result  did  not  necessarily  follow  the  act  of  substitu- 
tion, unless  it  was  shown  that  an  extinguishment  of  the  debt  was  intended, 
and  still  less,  in  the  wordsof  Bodhan,  J., ''can  it  be  presumed  in  the  absence 
of  proof  that  a  creditor  who  takes  a  note  in  the  place  of  a  former  one  intends 
to  discharge  the  mortgage. "  The  same  ruling  was  subsequently  made  in  Kidr 
der  y.  McTlhenny,  81  N.  C.  128.  In  the  present  case,  wtiile  the  identity  of 
the  indebtedness  remained,  as  respects  the  creditor,'^  it  was  changed  Into  a 
new  security,  taken  from  one  not  bound  by  the  former,  and  a  mortgage  given 
by  the  new  debtor  upon  its  own  property,  the  former  being  given  up  and  ex- 
tinguished or  canceled.  After  an  interval  of  more  than  a  year  this  arrange- 
ment was  superseded  by  another,  in  which  the  borrowing  company  resumed 
its  original  liability,  paid  one-fourth  part  of  the  debt,  gave  a  new  note  for 
$7,500,  rthe  residue,^  and  executed  a  second  mortgage  on  its  property  then 
owned,  lor  its  security,  the  second  note  and  mortgage  being  at  the  same 
time  canceled.  If  there  is  any  effect  to  be  given  to  our  registration  law,  the 
contention  that  the  debt  constitutes  a  lien,  under  the  antecedent  canceled 
mortgages,  cannot  be  sustained  to  the  prejudice  of  intermediate  debts.  A 
creditor  examining  the  registry  would  find  that  there  was  no  mortgage  on  the 
property  of  the  Woodlawn  Manufocturing  Company,  after  its  cancellation  or 
entry  of  satisfaction,  when  that  of  the  other  company,  with  a  new  contiact 
of  indebtedness  and  a  conveyance  of  its  property  to  secure  it,  had  taken  the 
place  of  the  first,  and  he  might  safely  rely  upon  the  exonerated  and  other 
means  of  the  first  mortgagor  to  meet  a  new  contract  with  himself.  This  is 
repugnant  to  the  letter  and  policy  of  the  law,  which  in  express  terms  requires 
deeds  in  trust  to  be  registered  before  they  can  have  operation  against  credit- 
ors and  purchasers  for  value.  (Code,  §  1254,)  and  points  out  how,  when  so 
registered,  they  may  be  discharged,  (section  1271.)  This  evidence  is  fur- 
nished by  an  inspection  of  the  registry,  and  is  for  the  protection  and  safe 
dealing  of  others  with  the  mortgagor  or  maker  of  the  trust  deed,  and  would 
be  misleading  and  delusive,  if  satisfied  and  canceled  mortgages,  so  shown 
upon  the  registry,  could  be  afterwards  reinstated  and  given  precedence  over 
debts  contracted  after  such  examination.  So  imperative  is  the  requirement 
that  such  deeds,  to  be  effective,  must  be  registered,  that  one  who  knows  of 
the  execution  of  a  prior  deed  of  trust,  and  procures  one  upon  the  same  prop- 
erty from  the  mortgagor,  and  causes  it  to  be  first  registered,  unless  fraud  was 
used  to  prevent  the  earlier  registration  of  the  first,  acquires  the  preferable 
rigiit,  and  equity  will  not  interpose  for  his  relief.  Fleming  v.  BurgiUt  2 
Ired.  £q.  584.    There  is  no  error  in  the  ruling  as  to  this  debt. 

8.  The  debts  contracted  prior  to  April  1,  1882:  These  are  given  priority 
in  the  distribution  of  the  assets  of  the  Lawrence  Manufacturing  Company,  by 
virtue  of  the  proviso  contained  in  section  3  of  chapter  181,  Acts  1872-73, 
which  is  as  follows:  "That  all  debts  and  contracts  of  any  corporation,  prior 
to  or  at  the  time  of  the  execution  of  any  mortgage  or  deed  of  trust  by  such 
corporation,  shall  have  a  first  lien  upon  the  property,  rights,  and  franchises  of 
said  corporation,  and  shall  be  paid  off  or  secured  before  such  mortgage  or  deed 
of  trustshall  be  registered."  Battle,  St.  o.  26,  §  48.  The  proper  interpretation 
of  this  proviso  makes  the  controversy^  the  ruling  in  reference  to  wliich  con- 
stitutes the  alleged  error  presented  in  the  exception. 

On  the  one  side  it  is  argued  that  the  proviso  is  annexed  to  corporations  au- 
thorized to  be  formed  by  purchasers  under  a  deed  of  trust  or  mortgage  made 
by  an  insolvent  or  expiring  corporation,  and  does  not  extend  to  such  a  mort- 
gage as  the  present,  and  this  inference  is  drawn  from  the  beginning  words 
of  section  8, — "when  such  corporation  shall  expire  or  be  dissolved,"  meaning 
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such  purchasing  corporation  to  be  constitntcHl  under  the  act.  On  the  other 
hand  it  is  insisted  that  the  clause  says  "that  all  debts  and  contracts  of  any 
corporation  prior,"  etc.,  and  not  of  such  corporation,  thus  giving  a  wide  and 
unrestricted  operation  to  the  proviso.  This  construction  is  sought  to  be  for- 
tified by  the  succeeding  section,  which  declares  the  provisions  of  the  act  shall 
not  apply  to  a  corporation  in  which  the  state  has  an  interest;  for  tlie  state 
would  have  no  interest  in  a  corporation  formed  of  purchasers,  and  there  would 
be  no  necessity  for  this  exemption,,  unless  existing  corporations  were  meant, 
in  which  are  not  to  be  included  such  as  the  state  had  an  interest  in.  More- 
over, it  is  required  that  existing  debts  shall  be  paid  off  or  secured  before  the 
''mortgage  or  deed  in  trust  shafi  be  registered.'* 

It  is  true  these  contrariant  interpretations  find  each  some  support  in  the 
uncertain  terms  in  which  the  legislative  intent  is  expressed.  Some  inference 
of  an  intent  to  extend  the  proviso  to  corporations  genei-ally,  however  they 
may  have  been  brought  into  existence,  may  be  drawn  from  terras  of  the  re- 
placing enactment  in  the  Code,  ^  685.  which  extends  to  all  corporations,  and 
renders  every  conveyance  of  their  property  made  absolutely,  or  upon  condi- 
tion, in  trust,  or  by  way  of  mortgage,  "  void  and  of  no  effect  as  to  existing 
creditors,  and  as  to  claims  for  torts  committed  previously  thereto,  when  other- 
wise satisfaction  could  not  be  obtained."  The  claim  must  be  enforced  by  ac- 
tion, however,  within  60  days.  This  section  has  no  application  to  the  present 
actions,  which  were  begun  in  the  fall  of  1882,  before  the  statute  went  into  ef- 
fect, but  it  is  some  indication  of  the  enlarged  scope  intended  to  be  given  to  the 
proviso  in  the  former  enactment,  which,  with  some  modification,  is  trans- 
ferred to  the  Code.  Moreover,  the  primary  purpose  of  the  legislation  is  to 
impose  restraints  upon  insolvent  corporations,  and  disable  them  from  bor- 
rowing money  and  conveying  their  property  to  secure  it,  whereby  present  lia- 
bilities might  go  unpaid.  Hence  satisfaction  of  or  security  for  these  is  re- 
quired to  give  efficacy  to  the  deed  by  putting  it  on  the  registry;  and  we  can 
see  no  reason  why  a  limited  number  of  corporations,  determined  by  their  mode 
of  origin,  should  be,  and  none  other,  embraced  in  the  operation  of  the  stat- 
ute. If  a  construction  extending  it  to  existing  liabilities  be  admitted,  the  ef- 
fect would  be  to  convert  an  intended  preferential  assignment  into  one  for  the 
common  benefit  of  all  creditors,  or  to  render  the  assignment  nugatory,  unless 
the  omitted  liabilities  should  be  first  secured.  For  these  reasons  we  feel  con- 
strained to  give  the  larger  scope  to  the  proviso,  and  put  it  in  this  respect  in 
harmony  with  the  present  law.  While  it  is  a  general  rule  in  the  construction 
of  statutes  to  consider  a  proviso  as  a  limitation  upon  the  general  words  pre- 
ceding, and  excepting  and  taking  out  something  therefrom,  the  rule  is  not 
absolute,  and  the  meaning  of  the  proviso  must  generally  be  ascertained  from 
the  language  used  in  it,  and  of  this  we  liave  examples.  An  instance  of  this 
is  found  in  Mcuton  v.  McCormick,  75  N.  0.  263,  where  a  proviso  to  the  act 
which  allowed  parties  to  testify,  was  held  to  impose  a  disability  upon  a  wit- 
ness who  at  the  time  was  a  surety  to  the  prosecution  bond,  and  even  the  re- 
moval of  the  interest  would  not  restore  bis  competency  to  give  evidence.  Ma- 
9on  V.  McCormick,  (second  appeal,)  80  N.  C.  244. 

4.  The  indebtedness  incurred  for  labor  done  and  materials  furnished  before 
April  1,  1882:  These  preferred  claims  are  enumerated  by  the  referee  in  par- 
agraph 35  of  his  report,  five  in  number,  amounting  in  the  aggregate  to  $15,- 
112.77,  due  from  the  Lawrence  Manufacturing  Company;  and  those  against 
the  Woodlawn  Manufacturing  Company,  four  in  number,  are  found  in  para- 
graph 36,  amounting  to  $1,719.67.  These  claims  are  allowed  priority  by  vir- 
tue of  the  act  of  1879,  which  provides  that  mortgages  of  incorporated  compa- 
nies upon  their  property  or  earnings,  whether  in  bonds  or  otherwise,  here- 
after issued,  shall  not  have  power  to  exempt  the  property  or  earnings  of  such 
incorporations  from  execution  for  the  satisfaction  of  any  judgment  obtained 
in  ooarts  of  this  state  against  such  corporation  for  labor  performed  or  mate- 
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rial  furnished  such  corporation,  nor  for  torts  committed  by  such  corporation^ 
Its  agents  or  employes,  whereby  any  person  is  killed,  or  any  person  or  prop- 
erty injured,  any  clause  or  clauses  in  such  mortgage  to  the  contrary  notwitli- 
standing.  Code,  §  1255.  The  statute  does  not  directly  invalidate  such  mort- 
gages, but,  notwitlistanding  such  attempted  alienation,  exposes  the  corporate 
property  to  execution  issued  upon  a  Judgment  recovered  upon  the  causes  of 
action  mentioned.  Literally  and  strictly  it  does  not  apply  to  the  present  case* 
as  there  are  no  conflicting  claims  to  title  between  the  mortgagee  and  purchaser 
at  execution  sale,  or  the  privies  of  such,  but  the  statute  must  be  given  a  wider  - 
meaning,  and,  if  applicable,  govern  the  disposition  of  funds  under  control 
of  the  court.  There  would  seem  to  be  no  necessity  for  this  enactment,  which 
protects  claims  for  labor  done  or  material  supplied,  or  for  torts  committed, 
in  presence  of  that  before  referred  to,  which  covers  all  demands  for  debts, 
and  torts,  those  enumerated  in  section  685  as  well  as  others.  We  are  dis- 
posed to  concur  in  the  view  of  counsel  for  the  appellant  Hall  that  the  sec- 
tion, so  far  as  it  relates  to  claims  for  labor  performed,  or  material  fur- 
nished, pursuing  very  nearly  the  words  used  in  section  1781,  was  designed  by 
its  disabling  effect  to  more  effectually  secure  the  Ileus  given  by  t)ie  constitu- 
tion to  the  laborer,  (article  10,  §  4,)  and  the  statute  extending  the  lien  to  ma- 
terials furnished,  but  the  lien  is  further  extended  to  torts,  and  compensation 
is  provided  against  any  alienation  attempted  to  defeat  the  claim.  But  the 
statute  does  not,  in  our  opinion,  contemplate  a  lien  security  for  machinery 
and  other  articles  purchased  abroad  in  putting  up  the  mill,  or  facilitating  its. 
workings  afterwards,  when  it  is  apparent  personal  credit  was  alone  looked  ta 
for  payment,  and  a  negotiable  security  taken.  Lanier  v.  BelU  81  N.  C.  337. 
The  consequences  would  be  pernicious  and  destructive  of  all  fair  and  safe 
dealings  with  corporations,  if  a  secret  lien,  founded  upon  a  sale  by  a  distant 
creditor,  of  which  a  person  had  no  information  or  means  of  information  pro^ 
vided  by  law,  could  be  set  up  as  paramount  to  his  demand,  and  unless  imper- 
atively demanded  such  a  construction  ought  not  to  be  put  upon  an  enactment 
as  will  lead  to  this  result. 

The  referee  finds  that  after  paying  the  preferred  debts,  to- wit,  those  con- 
tracted previous  to  April  1,  1882,  and  those  for  labor  and  material,  the  assets 
of  the  Lawrence  Manufacturing  Company  will  be  absorbed  in  and  insufficient 
to  pay  the  mortgage  bonds ;  and  that  the  assets  of  the  Woodlawn  Manufact-. 
uring  Company,  applied  to  the  lien  debts  as  above,  and  then  to  the  debt  due 
J.  W.  Fries,  will  be  consumed. 

What  effect  the  displacement  from  the  list  of  preferred  claims  under  the 
statute  will  have  upon  those  next  in  order,  under  the  respective  assignments 
of  July,  1882,  by  both  companies,  must  be  ascertained  upon  a  re>ref erence  of 
the  account  to  be  stated  upon  the  basis  of  this  opinion,  and  it  is  accordingly 
again  referred  to  the  same  referee.  If  in  the  confused  and  complicated  case 
presented  in  the  record  our  general  rulings  upon  the  law  do  not  cover  all  the 
exceptions,  they  may  be  again  presented  on  the  coming  in  of  the  report,  in 
the  same  manner  as  they  are  now.  We  repeat,  there  are  no  special  excep- 
tions to  the  rulings  of  the  judge,  except  as  they  are  involved  in  those  taken, 
to  the  report,  and  this  is  not  sanctioned  by  the  practice. 

This  disposes  of  all  the  appeals.    Hemanded. 
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Naglee  V.  Alexandria  Sq  F.  By.  Ck>. 

(Supreme  Court  of  Appeah  of  Vvrginia,    1887.) 
Railboad  Gompanxbb— Liabxlitibb  fob  NaoMQBBOB--<}AViroT  Bhift  Liabilitt  bt  Sub- 

BBNDKEINO    ROAD  TO  TbUSTBE. 

A  railroad  company,  chartered  under  the  laws  of  Virginia,  cannot,  by  the  vol- 
antary  sarreiider  of  the  possession,  control,  and  operation  of  its  road,  by  deed  of 
trust,  to  trustees  of  its  own  selection,  shilt  the  responsibilities  imposed  apon  it  by 
law,  nor  relieve  itself  fVom  liability  for  wrongs  or  injuries  subsequently  done  to 
persona  or  to  property  in  the  negligent  operation  of  its  road.^ 

8.  F.  Beach  and  John  M,  Johnson^  for  appellant.  Francis  L,  Bmith^  icft 
appellees. 

F  AUNTLEROY»  J.  This  Ifl  a  writ  of  error  to  a  Judgment  of  the  circnlt  court 
of  Prince  William  county,  rendered  on  the  twe&th  day  of  May,  1886.  in  an 
action  at  law  pending  in  the  said  court  in  which  the  plaintiff  in  error  is  plain- 
tiff, and  the  Alexandria  &  Fredericksburg  Railway  Company  is  defendant. 
The  action  is  trespass  on  the  case,  to  recover  damages  from  the  defendant  for 
the  defitruction  of  the  plaintiff's  property  by  fire,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  company's  agents  and  servants.  There 
was  a  demurrer  to  the  evidence;  and  damages  to  the  amount  of  •1,800  were 
assessed  by  the  Jury  for  the  plaintiff,  subject  to  the  Judgment  of  the  court  on 
the  demurrer  to  the  evidence.  Judgment  on  the  demurrer  was  given  for  the 
defendants;  the  court  holding  that  as  the  defendant's  railroad,  at  the  time  of 
the  burning,  was  operated  by  trustees  under  a  deed  of  trust,  the  company  it- 
self was  not  responsible.  This  ruling  of  the  court  is  assigned  as  error,  and 
this  is  the  only  question  in  the  case. 

It  is  proved  by  the  evidence  in  the  record,  and  admitted  by  the  demurrer  to 
the  evidence,  that  the  plaintiff's  property  (his  fencing,  timber,  and  grass)  was 
extensively  and  repeatedly,  as  alleged  in  the  declaration,  destroyed  by  fires 
caused  by  the  negligent  operation  of  the  locomotives  running  over  the  rail- 
road of  the  defendant  company;  but  the  defense  is  set  up  by  the  company, 
and  sustained  by  the  court,  that  at  the  time  of  the  injury  inflicted,  in  1880 
and  1881,  the  railroad  property  of  the  defendant  company  was  in  the  posses- 
sion of,  and  being  operated  by,  the  trustees  in  a  deed  of  trust  executed  by  the 
defendant  in  June,  1866, — ^the  said  trustees  having  taken  possession  of  the 
road  and  controlled  and  operated  it  since  December,  1872.  No  evidence  was 
offered  to  prove,  nor  was  it  pretended,  that  the  surrender  of  the  possession 
and  control  and  operation  of  the  road  by  the  company  to  the  said  trustees  was, 
in  any  way  or  form,  involuntary  or  compulsory ;  nor  was  there  any  effort  or 
evidence  to  prove  that  the  public  at  any  time  had  notice,  either  actual  or  con- 
structive, of  such  transfer  or  surrender.  The  proof  simply  was  that  the  trus- 
tees, during  the  period  named,  had  the  possession  and  operation  of  the  road. 
The  defendant,  the  Alexandria  &  Fredericksburg  Railway  Company,  was  char- 
tered by  the  general  assembly  of  Virginia,  February  8,  1864,  and  its  charter 
was  amended  by  an  act  approved  June  4,  1870.  By  its  charter,  and  by  the 
presumption  of  law,  it  is  bound  to  all  its  obligations  and  duties  to  the  public, 
and  it  is  the  party  prima  facie  responsible  for  injuries  to  persons  or  property 
caused  by  its  negligence  in  the  operation  of  its  road;  and  being,  a  priori,  so 
bound  and  liable,  it  remained  so  until,  by  its  own  burden  of  evidence,  every 
basis  for  the  presumption  had  been  completely  removed.  The  defendant  com- 
pany, claiming  exemption  from  its  presumptive  legal  liability  for  the  proved 

1  Concerning  the  inability  of  railway  corporations,  by  lease  or  other  volnntanr  trans- 
fer of  their  f^anchiaes  and  property,  to  free  themselves  from  the  duties  imposed  by  their 
charterB»  or  from  liability  for  injuries  done  to  person  or  property,  see  Breslin  y.  Som«r- 
ville  Horse  R.  Co.,  (Mass.)  13  K.  B.  Rep.  — ,  and  note. 
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and  admitted  injury  caused  by  the  operation  of  its  road,  under  the  plea  of  a 
previous  surrender  of  the  possession,  control,  and  operation  of  its  road  to  its 
own  selected  agents,  it  is  bound  to  show  its  legal  authority  for  the  deed  of 
trust  or  contract  by  which  it  could  shift  its  legal  liability,  and  transfer  to  its 
own  trustees  the  performance  of  duties  which  it  assumed  by  the  acceptance 
of  its  charter, — the  performance  of  which  duties  was  the  consideration  for  the 
grant  of  its  charter;  and  having  shown  so  much,  if  it  were  possible  in  the 
case,  it  remains  for  it  further  to  show  that  the  surrender  or  transfer,  in  time, 
manner,  and  circumstance,  was  such  as  to  exonerate  it  from  subsequent  re- 
sponsibility to  the  public  for  the  manner  and  consequences  of  the  discharge  of 
its  charter  duties  and  obligations. 

The  decisions  are  numerous  in  which  railroad  companies  have  been  held  ex- 
empt from  liability  for  injuries,  torts,  or  breaches  of  contract,  growing  out  of 
the  operation  of  their  road  in  the  hands  of  mortgage  trustees;  but  the  cases 
were  those  in  which  the  power  to  mortgage  was  conferred  by  charter,  and 
where  the  possession  of  the  trustees  was  adverse  to  the  company,  and  the  re- 
sult of  proceedings  in  invituiUf — cases  arising  in  those  states  where  special 
statutes  existed  authorizing  and  regulating  the  surrender  and  transfer  of  a 
company^s  road  and  franchjses  to  trustees  for  the  benefit  of  creditors.  In  an 
elaborate  note  by  the  editor  of  the  American  Decisions  (volume  75,  p.  548)  on 
'^ railroad  corporation's  power  to  transfer  its  franchises  and  property, **  where 
the  authorities  on  the  subject  are  collected  and  compared,  the  cases  of  ffall  v. 
Hailroadt  21  Law  Rep.  138,  (quoted  and  relief  on  in  brief  of  counsel  for  de- 
fendant in  error,)  and  of  Railroad  v.  Metcalfe^  4  Mete.  (Ky.)  200,  (also  cited 
for  defendant  in  error,)  are  specially  noticed  as  conflicting  with  other  decisions 
upon  the  subject,  and  preference  is  given  to  the  other  decisions  as  expressing 
th^  correct  view  of  the  law.  In  the  case  of  Coe  v.  Railroad  Co.,  10  Ohio  St. 
875,  (also  quoted  by  the  defendant  in  eri-or,)  the  court  held  that  the  company 
could  moi-tgage  its  franchise  to  tal^e  toll,  and  to  maintain  the  railway,  because 
of  distinct  legislative  authority  so  to  mortgage  the  franchise. 

The  question  in  this  case  under  review  is  whether,  in  this  state,  where  there 
is  no  statutory  provision  authorizing  or  regulating  the  transfer  and  surrender 
of  its  road,  the  company,  defendant,  can  escape  liability  for  a  proved  injury 
by  showing  a  previous  voluntary  surrender  to  mortgage  trustees,  and  indefi- 
nitely substitute  those  trustees  for  the  company  in  the  exercise  of  their  corpo- 
rate rights  and  franchises,  and  the  discharge  of  their  charter  obligations  to 
the  public,  so  as  to  exonerate  the  company  from  liability  for  injuries  inflicted 
in  the  operation  of  the  road  upon  the  persons  or  property  of  the  public.  To 
affirm  this  question  would  be  to  place  the  public  at  the  mercy  of  collusive  ar- 
rangements by  which  the  ends  of  justice  would  all  be  defeated,  and  would 
conflict  with  every  principle  and  analogy  of  the  law  of  Ylrglnia. 

A  railroad  company  in  Yirginia  is  a  qiiasi  public  corporation,  which,  what- 
ever it  may  do,  cannot,  by  its  own  voluntary  contract  or  collusion,  sur- 
render its  functions  and  responsibilities  to  agents  or  trustees  of  its  own  selec- 
tion, living,  it  may  be,  (and  as  in  this  case  is  the  fact,  by  the  record,)  outside 
the  limits  of  the  state,  beyond  the  reach  of  its  tribunals  and  its  process,  with 
no  one  in  the  state  to  respond  to  the  demands  for  the  wrongs  and  injuries 
done  to  its  citizens,  howsoever  grievous  or  heinous  they  might  be.  See  1  Wood, 
Ry.  Law,  §  5,  pp.  9,  10;  2  Wood,  Ry.  Law,  §  345,  p.  1392;  Thomas  r.  Rait- 
road  Co.,  101  U.  S.  71;  1  Ror.  R.  R.  238;  Pierce,  R.  R.  496,  and  note.  The 
franchises  and  powers  of  such  a  company  are  in  large  measure  designed  to  be 
executed  for  the  public  good,  and  this  exercise  of  them  is  the  consideration 
for  granting  them.  A  contract  by  which  the  company  renders  itself  incapa- 
ble of  performing  its  duties  to  the  public,  or  attempts  to  absolve  itself  from 
its  obligations,  without  the  consent  of  the  state,  violates  its  charter,  and  is 
forbidden  by  public  policy.  TTiomas  v.  Railroad  Co.,  101  U.  S.  71.  "Such 
corporations  are  created    *    *    *    to  answer  the  public  good,    *    *    *    and 
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cannot,  therefore,  by  mere  common-law  authority,  divest  themaelves  by  direct 
act  of  their  capacity  to  discharge  the  duties  to  the  public  which  devolve  upon 
them;  and,  as  a  sequence  thereto,  cannot  do  that  which  may  indirectiy  lead 
to  the  same  thing,  as,  for  instance,  make  a  mortgage,  which,  by  foreclosure 
and  sale,  may  end  in  bringing  about  the  inhibjted  result."     1  Bor.  B.  B.  238. 

In  Fierce  on  Bailroads,  496,  it  is  said.  '*Tbe  company  cannot,  according  to 
the  current  of  the  decisions,  without  special  authority  of  statute,  alienate  its 
franchise,  or  property  acquired  under  the  right  of  eminent  domain  or  essen- 
tial to  the  performance  of  its  duty  to  the  public,  whether  by  sale,  mortgage, 
or  lease." 

In  Railroad  Co.  y.  Brovm,  17  Wall.  450,  the  supreme  court  says:  '*It  is  the 
accepted  doctrine  in  this  country  that  a  railroad  corporation  cannot  escape  the 
performance  of  any  duty  or  obligation  imposed  by  its  charter,  or  the  general 
laws  of  the  state,  by  a  voluntary  scArrender  of  its  road  into  the  hands  of  less- 
ees." A  voluntary  surrender  to  trustees,  under  a  mortgage  for  which  there 
is  no  legislative  authority,  cannot  have  a  different  operation. 

In  RaUroad  Co.  r.Winans,  17  How.  89,  it  is  said:  "The  corporation  can- 
not absolve  itself  from  the  performance  of  its  obligations  without  the  consent 
of  the  legislature." 

The  supreme  court  of  Massachusetts,  in  Richardfon  v.  Bihley,  11  Allen,  65, 
say:  "A  corporation,  created  for  the  very  purpose  of  constructing,  owning, 
and  managing  a  railroad  for  the  accommodation  and  benefit  of  the  public,  can- 
not, without  distinct  legislative  authority,  make  any  alienation,  al)Solute  or 
conditional,  either  of  the  general  franchise  to  be  a  corporation,  or  of  the  sub- 
ordinate franchise  to  manage  and  carry  on  its  corporate  business;  'which,' 
says  the  learned  editor  of  the  American  Decisions,  in  one  of  its  recent  vol- 
mnes,  (75  Amer.  Dec.  549,)  Mn  our  opinion,  expresses  the  correct  view.'" 

The  supreme  court  of  New  Hampshire,  in  Pierce  v.  Emery,  82  N.  H.  484, 
say:  "They  may  sell  or  mortgage  their  personal  property,  but  they  cannot  sell 
or  mortgage  with  it  the  right  to  manage  and  control  the  road,  nor  any  corpo- 
rate right  or  franchise." 

The  supreme  court  of  the  United  States,  in  one  of  its  very  latest  decisions, 
{RaUroad  Co.  y.  Railroad,  118  IJ.  S.  809,  6  Sup.  Ct  Bep.  1094,)  says:  "We 
think  it  may  be  stated  as  the  Just  result  of  these  cases,  and  on  sound  princi- 
ple, that  unless  specially  authorized  by  its  charter,  or  aided  by  some  other  leg- 
islative action,  a  railroad  company  cannot  by  lease,  or  any  other  contract,  turn 
oyer  to  another  company,  for  a  long  period  of  time,  its  road,  and  all  its  ap- 
partenances,  the  use  of  its  franchise,  and  the  exercise  of  its  powers." 

The  same  facts  as  in  this  case — so  far  as  the  effect  of  the  possession  of  the 
road  of  the  company,  and  its  operation  by  trustees  under  a  mortgage,  was  the 
question — were  before  the  supreme  court  of  Illinois  in  the  case  of  Grand 
Tower,  etc.,  Co.  v.  Ullman,  89  111.  244,  and  it  was  held  that  where  a  railroad 
is  in  the  hands  of  trustees,  exercising  the  same  functions  the  corporation 
was  formed  to  exercise,  and  injury  ensues,  a  person  may  sue  the  corporation, 
and  recover  damages,  and  will  not  be  compelled  to  sue  the  trustees,  though 
both  were  liable  and  might  be  sued. 

In  the  case  of  Thomas  v.  Railroad  Co.,  101  U.  8.  71,  it  was  contended 
that  "a  corporate  body  may  (as  at  common  law)  do  any  act  which  is  not, 
either  expressly  or  impliedly,  prohibited  by  its  charter,"  etc.;  but  the  court 
said:  "We  do  not  concur  in  this  proposition.  We  take  the  general  doctrine 
to  be,  in  this  country,  (though  there  may  be  exceptional  cases  and  some  au- 
thorities to  the  contrary,)  that  the  powers  of  corporations,  organized  under 
legislative  statutes,  are  such,  and  such  only,  as  those  statutes  confer.  Oon- 
ceding  the  rule  applicable  to  all  statutes,  that  what  is  fairly  implied  is  as 
mneb  granted  as  what  is  expressed,  it  remains  that  the  charter  of  a  corpora- 
tion is  the  measure  of  its  powers,  and  that  the  enumeration  of  these  powers 
implies  the  exclusion  of  all  others." 
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No  provision  is  found  in  the  charter  of  the  defendant  company,  or  in  the 
general  railroad  law  of  Virginia,  which  will  authorize  the  company  to  trans- 
fer to  trustees  or  to  mortgagees,  under  the  deed  of  trust,  given  as  a  mere  in- 
cumbrance and  security,  the  right  and  legal  capacity  to  step  into  the  shoes 
of  the  company,  and  assume  and  exercise  indefinitely  the  franchises,  rights, 
and  privileges  of  the  company,  so  as  to  give  the  company  exemption  and  im- 
munity from  responsibility  for  all  injuries  inflicted  by  the  operation  of  the 
road  by  the  trustees.  Whatever  may  be  the  effect  of  the  deed  of  trust  upon 
the  "works  and  property"  of  the  company,  as  a  security  between  the  company 
and  its  bondholders,  it  cannot  be  set  up  by  the  company  as  a  defense  against 
liability  for  injuries  to  persons  or  property  inflicted  by  the  negligent  operation 
of  the  road.  "A  mortgage  by  which  a  corporation  undertakes  to  mortgage 
both  its  property  and  franchises  may  be  good  as  to  the  property,  although  in- 
valid as  to  the  franchises. "  8  Wood,  By  Law,  §  456.  But  assuming  the  va- 
lidity of  the  deed  of  trust,  as  well  for  the  incumoranoe  of  the  franchises  as  the 
works  and  property  of  the  company,  and  the  lawful  duty  and  necessity  for 
the  trustees  to  take  possession  of  both,  for  and  until  a  sale  could  be  effected, 
find  a  oonveyanoe  made  to  the  purchaser,  according  to  the  terms  of  the  deed 
of  trust,  and  the  requirements  of  the  railroad  law  of  the  state,  it  is  against 
the  public  policy  and  hiw  of  Virginia  that  they  may  take  possession  of  the 
road,  and  manage  and  control  its  operation  ind^nitdy,  or,  as  in  this  case,  for 
11  years,  and  thereby  exempt  the  company  from  its  legal  and  moral  responsi- 
bilities to  the  public  under  its  charter. 

We  are  of  the  opinion  that  the  circuit  court  of  Prinoe  WiUiam  county  erred 
in  holding  the  defendant  in  this  case  to  be  exempt  from  liability  for  the  in- 
]aiy  sustained  by  the  plaintiff;  that  the  judgment  complained  of  must  be  re- 
versed and  annulled;  and  that  this  court  will  enter  judgment  for  the  plaintiff 
upon  the  verdict  rendered  by  the  jury  upon  the  facts  in  the  case.    Be  versed. 


0TRATER  and  Wife  o.  Lono. 

(/SMprmM  Oburi  of  AppMit  of  Virffinkk,    1887.) 

L  OBXDrroBs'  Bmr-Aooousnwci — Nones  to  Hiitobs. 

In  a  creditora'  bill  to  set  aside  a  deed  of  settlement  ezecnted  to  a  trastee  by  the 
debtor  for  the  benefit  of  his  wife,  and  her  children,  who  are  mlnon,  it  is  erroneooa 
to  proceed  to  the  taking  of  the  accounts  where  the  notice  was  served  on  such  minon 
by  pablication ;  the  guardian  ad  tiUm  not  being  named  therein,  nor  otherwise  served 
with  notice. 

S.  8amk— Sals— Obdkb  of  Pbopsbtt  Tajebh. 

Before  a  sale  of  the  defendant's  real  property^  In  a  creditors'  bill,  may  be  decreed, 
the  rents  and  profits  of  lands  in  the  hands  of  a  receiver  most  be  accounted  for, 
and  applied  on  the  debts ;  and  any  amount  realized  on  an  execution  sale  of  defend- 
ant's personal  property,  nnderoneof  the  judgments  of  which  satisfaction  Is  sought 
in  the  bill,  must  first  be  credited  on  such  Judgment 

t.  Bake. 

The  action  of  the  supreme  court  of  appeals  in  prescribing,  on  appeal,  the  order 
in  which  the  property  sought  to  be  reached  in  a  creditors'  bill  shall  oe  sold  in  case 
a  sale  shall  be  decreed,  is  binding  upon,  and  must  be  observed  by,  the  circuit  court, 
In  subsequently  decreeing  such  sale,  notwithstanding  that  it  may  be  of  opinion  that 
the  lands  to  be  sold  are  inadequate  to  satisfy  the  demands  ascertained  to  exist 
against  them,  and  that  a  just  regard  for  the  interest  of  all  parties  forbids  farther  de- 
lay in  the  sale. 

4.  JunicxAL  Salw^Possbbsion  uKnus  Dbcbbb— Rbvbbsal. 

Where  the  commissioners  of  the  court  assumed  to  sell  certain  lands  under  a  de- 
cree in  a  creditors'  bill  after  an  appeal  had  been  allowed,  and  such  sale  was  not  con- 
firmed, and  the  decree  was  subsequently  annulled,  the  purchasers  at  such  sale,  who 
went  Into  i>08session  thereunder,  cannot  be  treated  as  receivers,  and  allowed  the 
com  missions  of  the  sale^  or  the  expenses  o^  or  oompensatioB  ibr,  the  management 
of  the  lands. 
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1^  Tbuotb— D«ATH  OF  Trusteb— Appotxtmkwt  of  Substitute. 

Under  Code  Ya.  c.  174,  {  8,  providing  that,  in  a  suit  in  equity  In  which  it  appears 
that  a  tnutee  haa  died,  if  bis  personal  representatiyes  and  other  persons  interested 
are  parties,  the  court  may  appoint  a  trustee  in  place  of  him  who  died,  it  is  the  duty 
of  the  court,  in  a  creditors'  bill  filed  to  set  aside  a  deed  of  settlement  executed  to  a 
trustee  by  the  debtor  for  the  benefit  of  his  wife  and  children,  in  case  of  the  death 
of  such  trustee,  to  appoint  a  suitable  person  to  act  as  trustee  under  the  deed,  al- 
though section  9  provides  that  the  personal  representatiyes  of  a  sole  or  suryiving 
trostee  shall  execute  so  muoh  of  the  trust  as  shall  remain  nnexeouted  at  the  death 
of  such  trustee. 

41.  IjrrBBEBr — Agbbemxkt  with  Cbiditob. 

Where  defendant  legally  contracted  to  pay,  upon  a  certain  debt,  interest  at  the 
rate  of  10  per  cent,  per  annum,  he  will  be  held  to  such  rate,  although  his  property 
Is  taken  tnm  him  at  the  instance  of  the  oreditor,  in  a  creditors'  bill,  and  placed  in 
the  hands  of  a  reoeiver. 

W.  W.  Crump  and  Henry  C.  AUen,  for  appellants.  Jf.  L.  Walton  and 
Holmea  Conradt  for  appellee. 

Laot,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Shenan- 
doah county,  rendered  at  the  September  term,  1885.  In  February,  1879,  the 
appellee,  Long,  and  others,  judgment  lien  creditors  of  Joseph  B.Strayer,  filed 
their  bill  in  behalf  of  themselyes,  and  all  other  lien  creditors  of  said  Strayer  who 
should  come  in  and  contribute  their  share  of  the  costs  of  the  suit  against  said 
Strayer  and  his  wife,  seeking  to  subject  the  real  estate  of  the  said  Strayer  to 
their  liens,  and  to  set  aside  a  conveyance  made  by  him  to  a  trustee,  of  a  part 
of  his  real  estate  for  the  benefit  of  his  said  wife  and  her  children.  And  the 
said  circuit  court  having  rendered  two  decrees,  one  on  the  eleventh  day  of 
January,  1881,  and  the  other  on  the  sixth  day  of  April  of  the  same  year,  by 
which  the  said  Strayer  and  wife  considered  themselves  aggrieved,  an  appeal 
was  taken  to  this  court,  and  at  the  September  term,  1888,  of  this  court  both 
of  said  decrees  were  reversed,  and  a  decree  rendered  here  on  the  seventeenth 
day  of  October,  1883,  which  was  ordered  to  be  and  was  certified  down  to  the 
aaid  circuit  court  of  Shenandoah  county.  The  reasons  for  this  decree  were 
stated  in  writing  by  Judge  Hinton,  and  filed  and  preserved  with  the  records 
of  this  court,  and  no  further  notice  will  be  taken  of  the  said  decrees  here. 

The  cause  coming  on  further  to  be  considered  in  the  said  circuit  court  of 
Shenandoah  county,  the  said  decree  of  this  court  of  October  17,  1888,  having 
been  recorded  in  the  said  court  in  this  cause,  a  reference  was  had  to  a  com- 
missioner, accounts  taken  and  reported,  with  the  depositions  taken  in  the 
cause,  and  the  said  report  of  the  commissioner  having  been  excepted  to  by 
the  defendants  in  that  court,  the  appellants  here,  the  said  circuit  court  of 
Shenandoah  county,  on  the  fourth  day  of  September,  1885,  rendered  its  de- 
cree, ovemiling  the  exceptions  of  the  defendants — except  the  foui-th,  which 
was  substantially  sustained—and  decreeing  the  sale  of  all  the  lands  of  the 
said  Strayer.  Whereupon  the  appellants  applied  for  and  obtained  an  appeal 
from  one  of  the  judges  of  this  court. 

The  first  assignment  of  error  here,  now,  is  that  the  decree  of  this  court,  ren- 
dered October  17,  1883,  prescribing  the  order  of  time  in  which  the  several 
tracts  of  land  should  be  sold,  has  been  disregarded.  It  was  decreed  in  this 
court  as  follows:  '*The  court  is  of  opinion  that,  if  the  said  deed  of  settlement 
shall  hereafter  be  held  to  be  invalid,  the  land  thereby  conveyed,  and  known 
as  the  *  Strickler  Farm,'  must,  to  the  extent  of  said  Joseph  B.  Strayer's  inter- 
est therein,  be  subjected  to  the  liens  of  the  judgment  creditors,  before  any  of 
the  other  lands  of  the  defendants  can  be  sold  for  that  purpose."  The  circuit 
court  of  Shenandoah  county  in  the  decree  complained  of  decreed  the  sale  of 
all  the  lands  of  the  defendant,  in  the  decree  directing  the  said  ''Strickler 
Farm"  to  be  sold,  after  directing  the  sale  of  all  the  others,  thus  reversing 
exactly  the  order  of  sale  as  prescribed  by  this  court  in  its  decree  of  October 
17,  1883.    It  will  not  be  denied  that  the  circuit  court  of  Shenandoah  is  bound 
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hj  the  decree  of  this  court,  and  must  obey  it,  whether  the  same  meet  with  its- 
approval  or  not,  and  entirely  without  reference  to  the  question  whether  the 
reasoning  of  this  court  is  satisfactory  to  that  court  or  altogether  otherwise; 
and  we  reverse  the  decree  of  that  court  for  that  cause  alone,  without  again 
entering  upon  any  argument  concerning  it.  That  court  being  of  opinion 
that  it  is  "now  manifest  from  the  papers  in  this  cause  that,  in  the  most  fa- 
vorable aspect  in  which  the  interest  of  Joseph  B.  Strayer  and  his  wife  can  be 
regarded,  his  lands  will,  in  any  event,  prove  far  inadequate  to  satisfy  the  un- 
disputed lien  debts  ascertained  now  to  rest  upon  them;  and  t?iat  a  just  regard 
for  the  interests  of  all  parties  forbids  farther  delay  in  the  sale  of  the 
landSf**  etc., — can  form  no  justification  for  the  decree  which  was  rendered  in 
direct  opposition  to  the  final  judgment  of  this  court  on  that  very  question; 
and,  the  same  being  in  contravention  of  the  opinion  of  this  court,  the  said  court 
was  incompetent  to  have  such  an  opinion  judicially,  or  to  enter  such  decree. 
But  notwithstanding  the  fact  that  the  cause  will  be  for  this  reason  reversed 
and  remanded,  as  the  cause  must  go  back  to  the  lower  court  we  will  proceed 
to  consider  the  other  assignment  of  errors,  for  the  guidance  of  the  court  in 
its  further  progress. 

The  second  assignment  of  error  is  as  to  the  action  of  the  court  in  overrol- 
ing  the  second  exception  of  the  defendants  to  the  commissioner's  report. 
That  is,  that  no  trustee  was  in  existence  when  the  accounts  were  taken  under 
the  decree  of  the  January  term,  1885,  and  no  trustee  when  the  decree  was 
rendered ;  the  trustee.  Bodes,  having  died.  The  circuit  court  overruled  this 
exception,  upon  the  ground  that  the  cause  had  been  revived  against  the  ad- 
ministrator of  said  Bodes,  trustee,  at  the  January  term,  1885,  who  had,  it  is 
contended,  all  the  rights,  powers,  and  duties  of  the  trustee  himself.  Section 
9*  c.  174,  Code  Ya.,  provides  that  the  personal  representative  of  a  sole  or  sur- 
viving trustee  shall  execute  the  trust,  or  so  much  thereof  as  remained  un- 
executed at  the  death  of  such  trustee,  (whether  the  trust  subject  be  real  or 
personal  estate,)  unless  the  instrument  creating  the  trust  otherwise  directs, 
or  some  other  trustee  be  appointed  for  the  purpose  byacourtof  chancery  hav- 
ing jurisdiction  of  the  case.  And  the  eighth  section  of  the  same  chapter  pro- 
vides that  "in  a  suit  in  equity,  in  which  it  appears  that  a  trustee  has  died, 
although  the  heirs  of  such  trustee  be  not  parties  to  the  suit,  yet  if  his  per- 
sonal representative  and  the  other  persons  interested  be  parties,  the  court  may 
appoint  another  trustee  in  the  place  of  him  who  died,  to  act,'*  etc.  There  are 
cases  where  the  personal  representative  of  the  trustee  may,  under  the  authority 
of  the  ninth  section  above  cited,  execute  the  trust;  but  in  such  a  case  as  this, 
involving  the  trusts  under  this  deed  of  settlement,  it  was  the  duty  of  the^ 
court  to  appoint  a  trustee  under  the  provisions  of  the  eighth  section,  supra^ 
and  we  think  the  court  erred  in  proceeding  with  the  suit  to  overturn  the  trust 
deed,  without  first  appointing  some  suitable  person  to  act  as  trustee  under 
this  deed,  and  to  place  every  proper  safeguard  around  the  rights  of  the  mar- 
ried woman  and  her  infant  children. 

The  next  assignment  of  error  is  that  the  court  overruled  the  third  excep- 
tion to  the  commissioner's  report,  which  was  upon  the  ground  that  the  guard- 
ian ad  litem  was  not  notified  of  the  taking  of  the  accounts.  Publication 
having  been  substituted  by  the  court  in  lieu  of  personal  service,  the  names 
of  the  infants  being  inserted  in  the  publication,  the  guardian  ad  litem  not 
being  named  therein,  nor  otherwise  served  with  notice,  the  circuit  court  held 
the  notice  sufficient,  and  that  no  service  on  the  guardian  ad  litem  was  neces- 
sary. The  appointment  of  guardian  ad  litem,  says  Mr.  Coke,  is  incident  to 
every  court.  By  the  provisions  of  our  law  the  courts  of  equity  are  empowered 
to  appoint  guardians  ad  litem,  whether  the  infant  has  been  served  with  notice 
or  not,  and  to  compel  the  person  so  appointed  to  act.  But  he  is  not  liable  ta 
costs,  and  is  to  be  allowed  all  reasonable  charges,  to  be  paid  by  the  party  at 
whose  motion  he  was  appointed,  and  to  be  taxed  in  the  bill  of  costs.    His- 
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datj  is  to  manage  the  interests  of  the  infant  in  that  suit  in  which  he  is  ap^ 
pointed.  Such  guardian  ad  litem  should  not  be  appidnted  until  the  infant  is- 
brought  before  the  court  by  some  of  the  modes  prescribed  by  law;  but  when 
he  is  appoints  in  a  pending  suit,  he  is  required  by  express  statute,  (section  5» 
e.  124,  Code  Ya.,)  in  some  cases,  to  be  present  at  the  taking  of  depositions,  or 
that  the  interrogatories  shall  be  agreed  to  by  him,  else  the  depositions  shall 
not  be  read  against  the  infant;  and  in  every  suit  ?^e  mtist  have  notice  of  the 
soYeral  steps  by  which  the  rights  and  interests  of  the  infant  may  be  affected* 
as  he  cannot  discharge  his  duty  of  protecting  the  interests  of  the  Infant  if  the 
proceedings  are  had  without  his  Icnowledge,  and  he  is  debarred  from  attend- 
ing. Under  some  of  the  decisions  he  cannot  waive  the  service  of  process. 
Bohhina  v.  Rohbiru,  2  Ind.  74.  It  has  been  often  held  in  this  court  that  it  is 
error  to  decree  a  sale  of  the  infant's  real  estate  without  the  appointment  of  a 
guardian  ad  litem;  and  the  appointment  of  said  guardian  ad  litem^  to  pro- 
tect the  interests  of  an  infant,  would  be  a  vain  thing  if  the  subsequent  pro- 
ceedings should  be  had  without  notice  to  him.  It  follows  that  the  circuit 
court  erred  in  overruling  this  exception. 

The  fifth  exception  and  the  next  question  to  be  considered  is  as  to  the  proper 
charges  to  be  made  against  Allen  and  Newman,  respectively,  the  purchasers, 
under  the  decree  apj^aled  from  in  the  first  appeal,  of  the  two  tracts  of  land 
then  directed  to  be  sold,  for  the  use  and  occupation  of  the  said  lands.  After 
an  appeal  had  been  allowed  in  this  court  to  the  decree  ordering  the  sale  of  these 
two  tracts  of  land,  the  commissioners  appointed  by  the  court  proceeded  to  sell 
these  lands,  and  Allen  and  Newman  became  the  purchasers,  but  the  sale  was 
never  confirmed  by  the  court,  and  the  decree  directing  the  sale  of  these  lands 
was  afterwards  annulled  by  the  decree  of  this  court.  They,  however,  con- 
tinued to  hold  possession  of  these  tracts  of  land,  and  to  farm  them,  taking  to 
themselves  the  profits  therefrom.  These  persons,  having  no  claim  whatever 
to  the  possession  or  use  of  these  lands,  were  treated  by  the  court  as  receivers, 
and  allowed,  as  against  the  profits  of  the  farms,  the  commissions  paid  in  cash 
under  this  void  sale;  for  fertilizers,  seed,  labor,  fencing;  large  sums  for  super- 
intendence and  management  of  the  lands, — which  in  one  case  brought  the  farm 
in  debt,  and  in  the  other  left  only  a  small  balance  of  a  few  dollars,  for  the 
several  years'  enjoyment  of  what  appears  to  be  valuable  and  productive  farms. 
This  is  plainly  erroneous.  The  court  was  the  vendor,  and  the  court  never  con- 
fi rmed  the  sale.  There  was  no  sale.  The  supposed  purchase  was  a  mere  offer  to 
buy,  a  mere  bid  to  the  court  never  accepted;  and  the  purchasers,  so-called,  had 
no  right  whatever  to  the  possession  of  the  lands;  and,  having  wrongfully  taken 
and  held  the  same,  and  taken  the  profits  to  themselves,  they  must  be  held  re- 
sponsible and  chargeable  with  a  fair  rental  for  the  said  lands,  and  must  them- 
selves bear  the  expenses  they  incurred  in  their  own  enterprise,  and  upon  no 
just  principle  can  be  paid  a  large  salary  for  attending  to  their  own  business. 
Far  less  can  they  be  allowed  a  credit  for  cash  paid  by  them  in  commissions  to 
their  supposed  vendors,  which  they  paid  in  their  own  wrong;  and  the  said  cir- 
cuit court  erred  in  overruling  this  exception. 

The  sixth  exception  is  as  to  the  failure  of  the  commissioner  to  settle  an  ac- 
count of  the  transactions  of  the  receivers,  Kagey  and  Miller,  for  the  time  they 
held  possession  of  the  lands  of  the  defendant.  These  settlements  should  be 
computed  for  the  full  time  that  the  receivers  had  possession  of  this  real  es- 
tate, and  it  was  error  to  decree  a  sale  of  defendant's  lands  to  pay  debts  before 
this  amount  had  \)e^n  fully  ascertained  and  credited  on  the  debts. 

The  seventh  exception  is  as  to  the  failure  of  the  commissioner  to  credit  the 
money  realized  by  the  levy  of  an  execution  upon  the  personal  property  of  the 
defendant  upon  the  judgment  of  Sulen  &  Payne.  It  is  plainly  erroneous  to 
decree  a  sale  of  this  real  estate  until  the  amount  of  the  debts  has  been  ascer- 
tained* and  this  can  only  be  done  after  all  proper  payments  have  been  cred- 
ited. 
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The  next  assignment  of  error  is  as  to  the  allowance  of  10  per  oentam  in- 
terest on  the  Long  debt.  The  contract  is  for  10  per  centum  per  an  nam, 
which  was  a  legal  rate  of  interest  in  this  state  at  that  time,  if  expresaij  con- 
tracted for.  But  it  is  argued  that  In  this  case  the  court  should  reduce  the  rate 
of  interest  to  6  per  centum  from  the  time  when  the  lands  of  the  defendant 
were  taken  out  of  his  control,  and  put  in  the  hands  of  a  receiver  of  the  court, 
thus  depriving  him  of  the  means  of  paying  the  debt  But  tiie  theory  of  the 
law  is  that  he  is  entitled  to  have  the  pi-oceeds  of  these  lands,  at  their  utmost, 
applied  for  his  benefit  to  the  credit  of  these  debts,  and  they  cannot  be  said  to 
have  been  taken  from  him  in  any  other  sense.  The  defendant  is  entitled  to 
hold  the  receivers  to  a  strict  accountability  for  the  value  of  his  lands,  while 
in  their  control,  and  to  have  the  annual  value  of  the  same  applied  to  the  debts 
eontracted  by  him;  and  this  will  be  done.  But  he  is  bound  by  his  oontnkct 
as  he  made  it,  the  same  not  appearing  to  be  unlawful,  nor  otherwise  invalid. 
The  courts  cannot  make  another  oontract  for  the  parties.  This  question  was 
considered  in  this  court  by  the  decision  in  Ceett  v.  Bieka,  29  Qrat.  1,  and  the 
circuit  court  did  not  err  in  so  deciding. 

As  to  the  validity  of  the  settlement  upon  Mrs.  Strayer,  the  eoait  will  not 
consider  that  question  at  this  time.  Whether  it  is  excessive  or  not  cannot  be 
determined  with  any  degree  of  accuracy  in  the  present  state  of  the  aoooonts. 
The  errors  are  so  numerous,  and  so  considerable  in  amount,  that  the  ease 
will  be  remanded  to  the  circuit  court  of  Shenandoah  county  to  retake  these 
accounts  in  accordance  with  the  views  we  have  expressed,  and  when  this  has 
been  done,  and  the  proper  credits  applied  to  the  debts,  the  court  must  deter- 
mine this  question  upon  a  due  consideration  of  the  changed  face  of  the  ac- 
counts. 

The  court  is  therefore  of  opinion  to  reverse  the  decree  complained  of,  and 
to  remand  the  cause  to  the  said  circuit  court  of  Shenandoah  oounty  for  far- 
ther proceedings  in  accordance  with  the  foregoing  views. 


WsLFLET  e.  Bhenakdoah  Ibon,  L.,  M.  &  M.  Go.  and  another. 

(JSupreme  Omart  of  AppeaU  of  Ftrytnia.    September  Term,  1887.) 

.  Spaciric  Pbrfobmaitob— CoNTBAOT  fOB  Salb  or  Lahd— Unbxoobdbd  Deed. 

Plaintiff  parcbased  of  defendants  a  piece  of  land,  paying  part  cash ;  the  balance 
of  purchase  money  to  be  paid  in  one  and  two  years.  Plaintiff  took  possession  of 
the  lot,  and  bnilt  vainable  improvements  thereon,  but  did  not  call  for  a  deed  until 
a  few  months  before  the  last  installment  was  due;  at  which  time  he  learned  that 
defendants  bad  conveyed  the  same  lot  to  one  M.,  the  son  of  the  president  of  defend- 
ant corporation,  by  a  deed  antedating  the  purchase  of  plaintiff,  but  which  had  not 
been  recorded,  and  was  not  recorded  until  plaintiff  bad  made  his  demand  for  a 
deed.  Upon  the  same  day  that  the  deed  to  M.  was  recorded,  a  deed  was  also  re- 
corded from  M.  conveying  the  same  lot  back  to  defendant.  HM,  that  defendant 
was  bound  by  its  written  contract  of  sale  with  plaintiff,  and  the  latter's  right  to 
specific  performance  of  the  oontract  could  not  be  defeated  by  the  pretended  or  act^ 
ual  unrecorded  deed  to  M. 

.  Same— Simulated  GoNVBTAiroB. 

In  an  action  for  specific  performance  of  a  oontract  fbr  the  sale  of  land,  defend- 
ants introduced  evidence  to  the  effect  that  plaintiff  had  requested  them  to  make  the 
deed  to  one  M.,  for  the  purpose  of  deft-audmg  the  creditors  of  plaintiff.  Beid^  that 
defendants,  showing  themselves  to  he  partictpi  fraudii^  oould  not  defeat  plaiutilfs 
claim  with  the  defense  of  the  fraudulent  transaction. 

,  CoRPORATioifs— Actions  against— Cobpobatb  Name. 

The  fact  that  a  corporation  has  chsnged  its  name,  without  any  change  In  its  mem 
bership,  is  no  defense  to  an  action  instituted  against  it  under  its  former  name. 

,  Pleadiwo — Evidence— Under  Issues. 

Where  the  answer  of  defendants  does  not  charge  or  even  intimate  fraud  against 
plaintiff,  and  it  was  nowhere  put  in  issue  by  the  pleadings,  proof  of  fraud  cannot 
be  introduced  at  the  trial. 

Park  dk  WelfUy,  for  appellant.    Merufee  df  Smootf  for  appellees. 
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Pauntlerot,  J.  This  Is  an  appeal  from  a  decree  of  the  circuit  court  of 
Page  couBty ,  entered  on  the  twenty-fourth  day  of  April,  1885,  in  a  chancery  suit 
instituted  In  said  court  by  ^.  /.  Welfley,  Appellant,  v.  T?ie  STienandoah  Iron, 
Lumber,  Mining  c&  Manttf'acturing  Company  and  Benjamin  Milnes,  to  en- 
force the  specific  performance  of  a  contract  entered  into  by  said  Welfley  with 
the  said  company.  The  complainant  filed  an  original  and  an  amended  bill; 
and  they  both  allege  that,  on  the  seventh  day  of  December,  1882,  the  appellant 
(A.  J.  Welfley)  purchased  of  the  appellee  (the  Shenandoah  Iron,  Lumber,  Min- 
ing A  Manuf^turing  Ck)mpany)  lot  No.  6,  section  B,  in  the  town  of  Milnes, 
P^e  county,  Virginia,  for  $150,  payable  |i50  at  the  time  of  the  purchase,  and 
the  residue  in  semi-annual  installments,  with  6  per  centum  interest  on  the 
first  days  of  June  and  December*  1888  and  1884.  That  on  the  seventh  day 
of  December,  1882,  appellant  paid  the  cash  payment  of  $50  on  the  said  lot,  to 
Charles  H.  Price,  assistant  secretary  of  the  said  company,  who  was  fully  and 
expressly  authorized  by  the  said  company  to  negotiate,  sell,  and  convey  the 
same,  and  to  receive  the  purchase  money,  and  who,  at  the' time,  executed  and 
delivered  to  appellant  the  receipt  for  the  same,  which  is  filed  with  the  original 
bill,  as  follows:  "Milnes,  Va.,  December  7, 1882.  Received  of  Mr.  A.  J. 
Welfley  fifty  dollars,  being  the  first  installment  on  lot  6,  section  D,  sold  him 
this  day  for  $150,  payable,  $50  at  time  of  sale,  and  balance  in  semi-annual  in- 
stallments, witii  6  per  cent,  interest  on  first  days  of  June  and  December,  1888 
and  1884.  Charles  H.  Price,  Asst.  Secretary."  That  appellant  at  once, 
with  the  knowledge  and  consent  of  the  appellees,  took  possession  of  the  said 
lot,  and  built  a  dwelling-house  and  other  valuable  improvements  thereon,  at 
a  coBt  of  $2,000,  or  more ;  and  has  lived  upon  the  said  lot  from  the  completion  of 
the  said  improvements  to  the  present.  That  on  or  about  the  first  day  of  Feb* 
ruary,  1884,  some  months  before  all  the  said  deferred  payments  of  the  pur- 
chase money  became  due  under  the  terms  of  the  said  contract,  appellant  of- 
fered to  anticipate  the  payments,  and  to  pay  the  wh(^e  residue  of  the  purchase 
money  on  the  said  lot,  and  demanded  a  deed  to  himself  for  the  said  lot,  which 
said  Pi'ice,  secretary,  promised  should  be  prepared,  executed,  and  delivered  to 
appellant  on  the  twentieth  day  of  February,  1884.  the  day  designated  by  ap- 
pellant on  which  he  would  pay  the  said  residue  of  the  purchase  money.  That 
before  the  said  twentieth  of  February,  1884,  appellant  learned  for  the  first 
time  that  the  said  lot  bad  been  conveyed  by  the  said  company  to  Benjamin 
Milnes,  by  deed  dated  December  1, 1882,  but  which  had  not  been  recorded, 
when  appellant  demanded  his  deed,  and  which  was  not  recorded  till  February 
25«  1884,  at  which  time  a  deed  was  also  recorded  from  Benjamin  Milnes,  dated 
February  18,  1884,  conveying  the  said  lot,  with  the  improvements  thereon 
made  by  appellant,  back  to  said  Shenandoah  Iron,  Lumber,  Mining  &  Manu- 
facturing Company. 

The  bills  charge  that  the  said  company  and  Benjamin  Milnes  pei-petrated  a 
fraud  upon  appellant,  and  pray  that  the  said  deeds  may  be  revoked,  and  the 
said  lot  be  conveyed  to  appellant;  and  they  aver  that  appellant  had  no  knowl- 
edge or  Intimation  that  the  said  deed  had  been,  or  would  be,  made  to  Benjamin 
Milnes,  until,  in  February,  1884,  he  learned  that  said  Benjamin  Milnes  had 
in  his  possession  a  deed  from  the  said  company  to  him,  dated  December  1, 
1882,  for  the  said  lot;  whereupon  appellant  at  once  made  demand  upon  the 
said  company  to  comply  with  their  contract  made  with  appellant,  and  to  exe- 
<cute  and  deliver  to  him  a  deed  for  the  said  lot;  and,  upon  the  refusal  of  the 
said  company  to  do  so,  appellant  instituted  this  suit,  and  filed  his  original  and 
amended  bills. 

The  defendants  (appellees)  answered  the  bills,  and  demurred,  upon  the 
ground  that  the  defendant  company  had  changed  its  name  since  the  suit  was 
instituted,  and  without  any  change  of  membership;  which  demurrer  the  court 
overruled,  and  ordered  the  cause  to  proceed  in  the  name  of  the  Shenandoah 
Iron  Company.    Depositions  were  taken,  and  upon  the  final  hearing  the  bills 
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were  dismissed,  at  the  cost  of  complainant,  on  the  holding  of  the  court  that 
the  complainant  had  been  guilty  of  fraud,  and  therefore  it  could  not  grant  the 
prayer  of  the  bills. 

The  answers  of  the  appellees  do  not  charge,  or  even  intimate,  fraud  against 
the  appellant,  but,  on  the  contrary,  expressly  deny  it;  and  it  is  nowhere  put 
in  issue  in  the  pleadings.  '*  Fraud  not  put  in  issue  by  pleadings,  cannot  be  in- 
troduced by  depositions. "  Knihb's  ExW  v.  Dix(m*8  Eafr,  1  Rand.  249.  "Fraud 
is  never  presumed;  it  must  not  only  be  alleged,  but  it  must  be  strictly  and 
clearly  proved  as  alleged."  Creha  v.  Jones,  79  Va.  381-384.  "Fraud,  since  it 
must  be  clearly  proved,  must  be  distinctly  alleged."  Gregory  v.  Peoples^  80 
Va.  355-^59.  "Evidence  as  to  matters  not  noticed  in  the  pleadings  will  be  of 
no  avail."  "Where  the  defendant  stated  upon  his  answer,  certain  facts  as 
evidence  of  a  particular  case  which  he  represented  to  be  the  consequence  of 
those  facts,  and  upon  which  he  rested  his  defense,  he  was  not  permitted,  after- 
wards, to  make  use  of  the  same  facts  for  the  purpose  of  establishing  a  differ- 
ent defense  from  that  to  which,  by  his  answer,  be  had  drawn  the  plaintifiTs 
attention."  Sand.  Eq.  325,  and  notes  272  and  273;  Daniell,  Ch.  (£d.  1871) 
712,  713;  8ale  v.  Dishman*s  Bac^ra,  3  Leigh,  548.  "A  court  of  equity  can 
only  decree  upon  the  case  made  by  the  pleadings. "  Mwndy  v.  Vawt^,  3  Grat. 
518>528;  VUle  Swope  v.  Chambers,  2  Qrat.  319. 

The  appellees,  in  their  evidence,  attempt  to  make  a  case  inconsistent  with, 
and  diametrically  contradictory  to,  the  one  they  make  in  their  pleadings;  and^ 
while  they  swear,  in  their  answers,  and  in  their  depositions,  explicitly  and 
emphatically,  that  the  appellant  had  nothing  to  do  with  the  purchase  of  the 
lot  in  question  by  Benjamin  Milnes,  or  in  the  making  of  the  said  deed  to  him 
for  the  said  lot  by  the  said  company,  they  attempt  to  prove  by  Charles  H. 
Price,  in  Philadelphia,  their  former  secretary,  that  the  said  deed  of  December 
1,  1882,  from  the  said  company  to  Benjamin  Milnes,  for  the  lot,  was  made  to 
him  by  the  request  and  direction  of  the  appellant  to  enable  appellant  to  hinder 
and  defraud  his  creditors.  The  appellees  swear,  in  their  answers  and  in  their 
depositions,  that  a  sale,  or  any  sale  of  the  said  lot,  was  never  made  to  the  ap- 
pellant on  the  seventh  day  of  December,  1882,  or  at  any  other  time,  previous 
or  subsequent;  but  that  the  lot  was  sold  to  Benjamin  Milnes  on  the  firatday  of 
December,  1882;  and  the  deed  dated  on  that  day  was  made  and  delivered  on  that 
day  to  Benjamin  Milnes,  for  the  said  lot;  and  they  introduce  the  witness  G.  H. 
Price,  their  former  secretary,  who  sold  the  lot  to  appellant  on  the  seventh  day 
of  December,  1882,  and  who  received  the  money  and  gave  the  written  con» 
tract  of  sale  for  it  on  that  day,  to  testify  that  he  did,  as  the  agent  of  the  com- 
pany, sell  the  lot  to  the  appellant  on  the  seventh  day  of  December,  1882,  and 
executed  and  delivered  to  him  the  written  contract  of  sale  and  receipt;  bat 
that,  about  an  hour  after  the  sale,  Welfley,  the  appellant,  came  to  hun  and 
told  him  to  execute  the  deed  to  Benjamin  Milnes,  giving  as  his  reason  that  he 
wished  to  protect  it  from  the  lien  of  some  judgments  against  the  firm  of  J. 
P.  Welfley  &  Bro.,  of  which  firm  he  was  a  member;  and  that  he  made  the 
deed  accordingly,  subsequent  to  the  sale,  and  the  date,  execution,  and  delivery 
of  the  said  written  contract  of  sale  on  the  seventh  of  December,  1884,  and  that 
Benjamin  Milnes  accepted  the  deed  with  this  knowledge,  and  as  particeps 
fraudia  with  the  appellant  in  the  avowed  design  to  defraud  his  creditors. 
But  Benjamin  Milnes  in  his  answer  and  in  his  deposition  flatly  contradicts 
the  witness  Price,  and  swears  positively  that  he  bought  the  lot  himself  from 
the  said  company,  and  that  appellant  was  not  known  in  the  transaction  which 
took  place  on  December  1,  1882;  that  the  deed  was  made  on  that  day;  .and  that 
there  was  never  but  tliat  one  deed  made  to  him  for  the  said  lot.  William 
Milnes,  the  president  of  the  said  company,  and  the  father  of  Benjamin  Milnes, 
swears  to  the  same  facts  that  Benjamin  Milnes  does,  and  flatly  contradicts  their 
own  witness.  Price;  and  when  we  look  to  the  deed,  we  find  it  dated  December  1, 
1882,  a  date  expressly  and  particularly  specified  and  sworn  to  by  Benjamin 
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MilneB  and  William  Milnes  as  the  actual  daj  of  its  execution,  six  days  before  the 
sale  made  to  Welflej,  and  before  the  written  contract  of  sale  signed,  executed, 
and  delivered  by  Price  to  appellant.  Welfley,  the  appellant,  swears  positively 
in  his  deposition  that  he  nev^r  gave  Price  any  such  instructions  or  suggestions 
in  reference  to  the  execution  of  the  deed.  He  says  that  he  did  tell  Price  some 
days  after  the  sale  to  him  on  the  seventh  December,  1882,  not  to  make  the 
deed  to  him  then,  6wing  to  some  judgments;  but  that  he  would  call  for  the 
deed  when  he  wanted  it.  But  it  is  not  to  Im  presumed  that  Welfley,  the  ap- 
pellant, because  he  did  not  then  want  the  deed,  meant  to  defraud  his  creditors. 
He  denies  it  expressly  and  solemnly;  and  the  facts,  fully  proven  in  the  record, 
exclude  the  possibility  of  such  a  purpose.  He  took  possession  of  the  lot  as  his 
own,  bought  lumber  and  material  in  his  own  name,  made  contracts  for  erect- 
ing buildings  and  other  costly  improvements  upon  it,  paid  out  money  and  took 
receipts  in  his  own  name,  moved  into  the  dwelling  when  it  was  finished,  and 
has  occupied  and  claimed  it  as  his  own  individual  property  ever  since,  with- 
out question  or  demand  for  rent  by  the  appellees,  or  by  any  one  else;  and, 
while  the  fact  stands  out  prominently  and  significantly,  that  no  such  deed  as 
alleged  was  ever  made  to  Benjamin  Milnes,  he,  appellant,  is  now  asking  the 
specific  executloD  of  his  contract  of  purchase,  and  a  decree  for  a  deed  to  him 
for  the  property,  in  his  own  name>— now  enhanced  by  several  thousand  dol- 
lars in  value.  Those  who  worked  upon  the  buildings  and  other  improvements 
upon  the  property  testify  that  they  believed  the  property  to  belong  to  Welfley, 
and  that  their  opinion  was  based  upon  the  words  and  actions  of  Welfley  him- 
self, and  the  statements  of  Benjamin  Milnes  at  the  time.  The  evidence  fully 
eatablishes  appellant *s  claim  to  the  relief  he  asks  for  in  his  bill.  The  record 
is  conclusive  that  the  contract  was  definite  and  certain;  that  appellant  was 
put  in  possession  of  the  property  purchased;  that  the  consideration  was  ade- 
quate; that  appellant  has  erected  costly  and  permanent  improvements  on  the 
lot,  and  has  perfoimed  the  contract  on  his  part,  so  far  as  he  has  not  been  pre- 
vented by  the  act  of  the  vendor;  and  that  he  is  ready,  willing,  and  able  to 
perform  it  entirely  under  the  decree  of  the  court. 

The  competency  of  the  parties  to  this  suit  to  contract,  and  the  right  of  the 
one  to  sell,  and  of  the  other  to  buy,  the  property  in  dispute,  have  not  been, 
and  cannot  be,  questioned.  The  court  is  not  left  to  make  a  contract  from 
verbal  testimony,  nor  to  construe  doubtful  provisions  in  a  written  contract. 
William  Milnes,  the  president  and  manager  of  the  company,  appellee,  testi- 
fied that  C.  H.  Price,  secretary,  had  full  authority  to  sell  the  lots  of  the  said 
company;  that,  in  fact,  he  alone  had  full  charge  of  that  branch  of  the  busi- 
ness. And  0.  H.  Price  testified  that  he  sold  the  lot  in  question  to  A.  J.  Wel- 
fley, the  appellant;  received  the  money  therefor;  executed  and  delivered  the 
receipt  and  contract  of  sale  filed  by  appellant  as  part  of  his  bill;  and  that  the 
said  receipt  and  contract  of  sale  is  in  good  faith  what  it  purports  to  be.  By 
this  contract  the  appellees  are  bound ;  and  they  will  not  be  permitted  to  con- 
tradict their  written  contract  by  parol  evidence,  nor  to  evade  their  contract, 
and  defeat  the  claim  of  the  appellant,  (who  is  a  b<maflde  purchaser  for  value 
and  without  notice,)  by  the  device  of  a  pretended  or  actual  unrecorded  deed 
to  Benjamin  Milnes,  and  a  deed  from  him,  back  to  the  said  company,  for  the 
lot.  The  appellees  failed  to  allege  fraud.  They  are  estopped  from  attempting 
to  prove  it.  The  record  discloses  no  fraud,  and  the  complainant  makes  out  his 
case  for  relief  without  disclosing  fraud;  and  the  appellees  will  not  be  allowed 
to  defeat  appellant's  claim  to  relief  by  attempting  to  show  that  they  are  equally 
guilty  with  the  appellant  in  the  imputed  fraud.  1  Smith,  Lead.  Cas.  pt.  1, 
(£d.  1866.)  note,  and  cases  there  cited. 

lienjamin  Milnes  claims  that  he  advanced  91,050  on  the  buildings  put  by 
Welfley  upon  the  lot;  but  upon  cross-examination  he  admits  that  Welfley,  the 
appelhint.  was  in  his  employ  when  the  said  lot  was  purchased,  and  prior  and 
subsequent  thereto,  and  does  not  claim  to  have  paid  him  for  his  services,  but 
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admifs  that  he  is  indebted  to  appellant.  Appellant  says,  in  his  deposition, 
that  Benjamin  Milnes  owes  him  for  21  months  servloes,  at  $50  per  month, 
for  part  of  that  time,  and  at  $100  per  month  for  tlie  residue  of  that  time;  and 
that  all  the  moneys  advanced  by  Benjamin  Milnes,  or  merchandise  furnished 
out  of  his  store,  on  thework  or  to  the  workmen,  were  charged  to  him,  appel- 
lant, upon  the  books  of  Benjamin  Milnes;  and  this  statement  is  not  denied  by 
4iny  evidence  in  the  record.  It  thus  appears  that  Benjamin  Milnes  has  been 
fully  paid  for  every  dollar  that  went  into  the  property  through  him,  either  in 
ononey  or  in  merchandise;  and  that  the  entire  expenditure  was  paid  for  by 
the  means  and  services  of  the  appellant.  The  "Shenandoah  Iron  Company," 
which  is  but  a  new  name,  pendente  lite^  of  the  defendant  company,  without 
any  change  of  membership  or  composition,  hold  the  title  to  the  property  as 
trustees  for  the  appellant,  the  vendee,  who  is  entitled  to  eall  for  the  legal  titla 
1  Lomax,  Dig.  234  et  eeq, ;  Vanmeier  v.  Vanmeteret  8  Grat.  148;  Peatroes  ▼. 
ITLaughlin.  6  Grat.  65;  2  Story,  Eq.  §  1212;  JKsp.  £q.  187. 

The  decree  complained  of  is  enormous,  and  it  is  reversed  and  annulled;  and 
the  cause  will  be  remanded  to  the  circait  court  of  Page  county,  with  instrao- 
tions  to  decree  specific  performance  of  the  contract  as  prayed  for  in  the  bills* 
upon  condition  that  the  appellant  shall  pay  the  unpaid  balance  of  the  pur- 
chase money.    Beversed. 


Flick  «.  Fbidlet's  Aj>m*b. 

{Supreme  Cbtari  of  Appeals  of  Virginia.    September  Term,  1S87.) 

Payment— Pboof  of. 

Plaintiff  brought  an  action  to  cancel  a  bond,  and  deed  of  truat  upon  his  land  sh- 
earing the  same;  claiming  that  the  same  had  been  i>aid.  The  person  to  whom  the 
bond  and  deed  were  given  was  dead,  and  the  only  evidence  to  support  plaintifPs 
claim  consisted  in  statements  of  several  witnesses  that  deceased,  npon  one  occasion, 
had  talked  about  having  a  deed  upon  plaiutilTs  property,  and  had  said  that  **i$ 
was  receipted  paid/'  There  was  also  testimony  from  another  witness,  who  had  been 
on  bad  terms  with  deceased,  that  there  had  been  a  settlement  between  deceased  and 
tiiaintiff,  which  ended  bv  plaintiff's  giving  an  unsecured  bond  for  a  smaller  sum, 
out  his  testimony  showed  that  no  item  of  the  amount  of  the  secured  bond  was  em- 
braced in  this  later  bond.  Plaintiff  himself,  prior  to  the  suit,  had  not  claimed 
that  the  bond  was  paid,  but  that  it  was  without  consideration,  and  given  to  protect 
himself  from  creditors.    Held,  that  the  evidence  did  not  j ustify  a  decree  for  plaintiff. 

8trayer  dk  Liggett,  for  appellant.    0.  B,  Roller,  for  appellee. 

Fauntusroy,  J.  This  is  an  appeal  from  a  final  decree  of  the  circuit  court 
of  Rockingham  county,  rendered  on  the  twentieth  day  of  October,  1884,  in  a 
chancery  cause  pending  in  the  said  court,  in  which  B.  F.  Fildc,  appellant,  is 
complainant,  and  Henry  M.  Beery,  administrator  of  Charles  Fridley,  de- 
ceased, and  Jasper  Hause,  trustee,  are  defendants.  A  brief  statement  of  the 
facts  of  the  case,  as  disclosed  by  the  record,  is  as  follows: 

On  the  twenty-fifth  day  of  December,  1876,  the  appellant,  Benjamin  F. 
Flick,  and  Margaret,  his  wife,  executed,  acknowledged,  and  delivered  a  deed 
of  trust  to  Jasper  Hause,  trustee,  by  which  they  granted  and  conveyed  unto 
the  said  Jasper  Hause  a  certain  tract  or  parcel  of  land  lying  and  being  in  tiie 
county  of  Rockingham,  Virginia,  containing  about  80  acres,  more  or  less,  and 
all  his  (the  said  Flick's)  personal  property,  in  trust  to  secure  the  payment  to 
the  said  Charles  Fridley  of  the  sum  of  $450,  evidenced  by  note,  under  seal,  in 
words  and  figures  as  follows: 

"$450.  Three  years  after  date,  for  value  received,  I  promise  and  bind  my- 
Belf,  my  heirs,  etc.,  to  pay  unto  Charles  Fridley,  or  order,  four  hundred  and 
fifty  dollars,  with  interest  from  date  at  the  rate  of  six  |)er  cent 

''Witness  my  hand  and  seal  this  twenty-fifth  day  of  December,  1876. 

"fisNjAMiK  F.  Flkhe."    [Seal.] 


Digiti 


zed  by  Google 


Va.]  mcK  0.  fridlet's  adh'il  381 

The  said  deed  oontaiDed  the  usual  covenant  that,  if  the  debt  and  interest 
secured  be  not  paid  when  due  and  demanded,  tlien  the  trustee  shall  advertise 
and  sell  the  property  conveyed,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  said  debt,  and  interest,  and  costs  of  sale,  etc.  The  said  deed  of 
trust  was  duly  recorded  in  the  clerk^s  ofiice  of  the  county  court  of  Rocking- 
ham county,  December  26, 1876.  The  said  Charles  Frldley  died  intestate  on 
the  thirtieth  day  of  March,  1884;  and  the  appellee,  Henry  N.  Beery,  adminis* 
trator  of  Charles  Prldley,  deceased,  duly  qualified  as  such. 

At  the  July  rules,  1884,  Benjamin  F.  Flick,  the  appellant,  filed  his  bill  in 
the  cause,  in  which  he  sets  forth  the  said  bond  and  deed  of  trust,  and  states 
that  the  sifid  Charles  Fridley  has  died  since  the  execution  of  the  said  trust 
deed,  and  that  the  bond  for  $450  therein  secured  is  now  in  the  possession  of 
Henry  K.  Beery,  his  administrator,  who  claims  the  right  to  collect  the  same^ 
by  enforcing  the  sale  of  the  real  estate  conveyed  in  the  said  deed  of  trust ;  that 
there  is  nothing  due  said  Fridley 's  estate  on  the  said  bond;  and  Uiat  the  said 
Fridley,  in  his  life-time,  acknowledged  the  fact,  and  stated  that  be  had  in-^ 
dorsed  on  said  bond  a  receipt  of  the  payment  as  satisfaction  of  the  same;  and 
that,  relying  on  the  statement  of  the  said  Fridley  to  that  effect,  he  had  settled 
with  him  upon  the  basis  of  this  bond  having  been  paid;  that  since  the  death  of 
the  said  Fridley  he  had  ascertained  that  he  had  failed  to  make  any  indorsement 
of  payment  or  credit  upon  the  said  bond;  and  that  the  said  deed  of  trust  still 
stands  upon  the  record  of  the  said  county  court,  without  any  indorsement  of 
payment  or  credit  thereon,  as  a  valid  and  subsisting  lien  upon  the  real  estate 
conveyed  therein,  and  as  a  cloud  upon  his  (appellant's)  said  real  estate.  And 
the  prayer  of  the  bill  is  that  the  said  Henry  M.  Beery,  administrator  of  Charles 
Fridley,  deceased,  be  made  a  party  defendant,  and  that  he  be  compelled  to 
deliver  up  the  sud  bond,  and  that  the  court  will  decree  the  said  bond  and  deed 
of  trust  to  be  canceled,  so  that  the  oioud  upon  the  title  to  the  said  real  estate 
may  be  removed,  and  that  he,  the  said  B.  F.  Flick,  appellant,  may  hold  the 
said  real  estate  free  from  any  inenmbranoe  thereon  by  reason  of  the  said  deed 
of  trust. 

The  said  Henry  N.  Beery,  administrator  of  Charles  Fridley,  deceased,  de-» 
murred  to  the  bill;  and,  the  saAd  demurrer  being  overruled  by  the  court,  he^ 
answered  the  bill;  and  admitting  the  possession  of  the  bond,  as  administrator 
of  Charles  Fridley,  deceased,  and  asserting  his  right,  as  such,  to  collect  the^ 
said  bond*  and  to  enforce  tlie  lien  of  the  deed  of  trust  securing  it,  he  denies, 
as  wholly  untrue,  the  averments  of  the  bill  that  Charles  Fridley  in  his  llfe» 
time,  in  a  settlement  between  himself  and  the  complainant,  B.  F.  Flick,  or 
at  any  other  time,  plaoe,  oe  way,  ever  acknowledged  that  there  was  nothing- 
dne  him  on  the  said  deed  of  trust,  or  ever  stated  or  admitted  that  he  had  in* 
dorsed,  or  would  indorse,  upon  the  said  bond,  a  receipt  showing  the  payment 
or  satisfaction  of  the  same,  or  any  part  tbeieof ;  and  he  denies  the  statement 
that  the  complainant,  B.  F.  Flick,  ever  relied,  or  had  the  right  to  rely,  upon 
any  statement  of  the  said  Fridley  to  that  effect,  or  had  ever  settled  with  him, 
the  said  Fridley,  upon  the  theory  or  basis  that  the  said  bond  had  been  paid,  in 
wholeorinpart;  and  he  denies  that  the  said  Flick  has  ever  paid  the  said 
bond,  or  uiy  part  thereof,  either  to  the  said  Charles  Fridley  in  his  life-time^ 
or  to  him,  the  said  administrator,  since  his  death.  He  avers,  in  his  answer,^ 
that  the  said  Flick  has  not  pretended  heretofore  that  the  bond  debt,  or  any 
t>art  of  it,  had  been  paid,  but  that  it  was  invalid,  and  did  not  exist;  he,  tho 
said  FUok,  claiming  that  the  bond  and  deed  of  trust  were  intended  to  be,  and 
was,  a  device  or  sham  to  cover  and  conceal  the  property  of  the  said  Flick  from 
being  taken  for  debts  or  liabilities  of  his,  which  he  feared  might  give  him 
trouble.  The  said  answer  avers  that,  during  the  life-time  of  the  said  Charles 
Fridley,  the  said  Flick  had  repeated  opportunities,  and  even  occasion,  to  have 
tiie  bond  and  deed  of  trust  released,  and  yet  never  received  such  a  releasie,  nor 
applied  to  the  eonrt  to  have  it  released;  that  now  that  Charles  Fridley,  who^ 
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in  his  life-time,  could  have  spoken  in  regard  to  the  matter,  being  dead,  he,  the 
said  administrator  of  Charles  Fridley,  demands,  as  he  is  in  duty  bound  to  do, 
clear  and  strict  proof  of  the  alleged  payment  of  the  said  bond  and  deed  of 
trust  debt,  and  when,  how,  and  to  whom  it  was  so  paid. 

Depositions  were  taken  and  filed  in  the  cause,  both  by  the  complainant 
and  the  defendant ;  and  the  court,  proceeding  to  hear  and  determine  the  cause 
upon  the  merits,  dismissed  the  bill,  with  costs  in  favor  of  the  defendant. 

There  is  no  proof  whatever  in  this  record  that  in  any  settlement  between 
the  parties,  Fridley  acknowledged  that  there  was  nothing  due  on  the  bond, 
and  that  he  had  indorsed  on  it  a  receipt  of  the  payment  as  satisfaction  of  the 
same.  The  evidence  introduced  by  Flidc  to  prove  the  alleged  payment  of  the 
f450  bdnd  is  the  statement  of  his  son-in-law — a  young  man  living  in  Flick's 
family — that,  in  a  casual  conversation,  at  the  still-house  of  Fridley,  outside 
of  the  still-house,  and  when  they  were  talking  about  the  sale  of  apples,  Mr. 
Fridley  said  that  ''the  note  of  the  deed  of  trust  was  receipted  paid;"  but  that 
nothing  was  said  as  tahow  or  when  it  was  paid.  George  Webster,  a  man  on  un- 
friendly terms  with  Fridley  up  to  his  death,  says  that  there  was  a  settlement  be- 
tween Mr.  Fridley  and  Mr.  Flick  after  the  note  for  $450  was  given,  which 
was  closed  by  Flick's  bond  to  Fridley  f(ff  $182;  but  he  gives  the  items  of 
that  settlement,  showing  that  no  part  of  the  #450  bond  was  embraced  in  that 
settlement;  and  he  expressly  states  that  no  deed  of  trust  was  mentioned  at 
all  or  referred  to  in  that  settlement, — ^the  fact  being  that  the  said  bond  for 
$150  was  not  then  due,  and  did  not  mature  until  17  months  thereafter,  to-wit» 
on  the  twenty-fifth  of  December,  1879.  Silas  Flick,  a  brother  of  B.  F.  Flick, 
says  that  he  had  a  conversation  with  Fridley.  **  He  was  talking  around.  He 
said,  at  his  still-house,  he  had  a  deed  of  trust  over  my  brother  Ben's  property.  1 
said, '  Ben  certainly  was  intoxicated, — drunk;  something  was  the  matter  with 
him/  He  says,  'This  has  been  receipted  paid.'  Nothing  more  he  said  to 
me;  he  stopped  on  that.'f  Joseph  Kavanaugh,  in  his  testimony,  is  uncertain 
as  to  the  time;  but,  whether  he  referred  to  the  conversation  alleged  by  Web- 
ster or  by  Silas  Flick,  he  does  not  pretend  to  say  that  the  bond  secured  in  tbe 
deed  of  trust,  or  the  deed  of  trust  itself,  was  referred  to  by  Mr.  Fridley  in 
that  conversation,  or  that  Mr.  Fridley  said  it  was  paid,  or  '^receipted  paid**' 

This  is  all  the  evidence  introduced  and  relied  on  by  the  complainant,  Fli<dc, 
tending  to  show  that  the  debt  evidenced  by  the  9450,  and  the  recorded  deed 
of  trust,  has  been  paid,  although  the  administrator  of  Fridley,  in  his  answer 
and  cross-bill,  in  view  of  the  death  of  Fridley,  and  the  loss  of  his  testimony, 
demanded  clear  proof  of  the  alleged  payment  of  the  said  bond,  and  that  Flick 
should  show  how,  when,  and  to  whom  the  said  debt  was  paid,  and  in  wbat 
amount  or  amounts.  There  is  no  evidence  in  the  record  to  show  that  B.  F. 
Flick  ever  paid  one  cent  to  Charles  Fridley,  in  bis  life-time,  on  either  tbe  9460 
bond,  or  on  the  unsecured  $182  bond;  the  proof  only  being  that  he  paid  only  a 
part  of  the  $182,  since  the  death  of  the  said  Fridley,  to  his  administrator. 
This  whole  theory  is  negatived  by  the  bond  having  no  indorsement  or  credit 
upon  it;  by  the  deed  of  trust  being  unrdeased;  by  B.  F.  Flick's  not  having, 
nor  claiming  to  have  ever  had,  any  receipt  foi  payments,  in  whole  or  in  part; 
by  all  the  circumstances  of  the  case;  and  by  the  fact  that  Flick  himself  never, 
at  any  time  or  to  any  one,  claimed  that  he  had  actually  paid  the  debt,  but  only 
alleging,  for  the  first  time,  after  the  death  of  Fridley,  that  he  did  not  owe  tbe 
debt.  He  was  present  at  the  appraisement  of  Fridley's  property,  and  he  did 
not  claim  to  the  appraisers  that  the  bond  debt  was  paid,  but  that  it  was  with- 
out consideration;  and  therefore  and  thereupon  the  appraisers  did  not  place 
it  in  the  ''first  class,  as  ffoodt"  as  they  did  with  Mr.  Flick's  bond  for  $182, 
but  put  among  the  doubtful  bonds,  with  the  entry  on  the  appraisement:  ''Mr. 
Flick  claims  that  the  above  bond  was  without  consideration,  and  hence  it  ia 
placed  in  the  second  class."  Mr.  Flick  never  claimed  to  the  administrator 
that  he  had  paid  the  bond,  or  any  part  of  it;  but,  on  the  contrary*  on  two  ape 
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cial  occasions,  stated  to  him  that  ''he  did  not  owe  it;  that  it  was  fictitious, — 
without  consideration.  *'  He  told  Mr.  Hause,  one  of  tlie  appraisers,  on  tiie  day 
of  the  appraisement,  that  he  ''does  not  owe  the  debt;"  that  the  bond  was  given 
without  any  consideration;  that  *'it  was  given  to  save  his  land  against  some- 
thing that  he  expected  or  anticipated  would  come  against  him. "  "  At  no  time 
during  that  conversation  did  he  state  that  he  had  actually  paid  the  bond, "  says 
Mr.  Hause.  He  stated  to  Mr.  Harrison,  another  of  the  appraisers,  on  the 
flame  occasion,  that  "he  did  not  owe  the  bond;  that  it  was  without  considera- 
tion ;  that  it  was  given  to  keep  him  from  being  broken  up." 

This  is  the  defense  made  out  by  B.  F.  Flick  himself,  and  stated  to  Fridley's 
administrator  on  repeated  occasions,  and  to  the  appraisers  of  Fridley's  estate ; 
and  it  is  the  only  one  ever  claimed  by  him  until  the  filing  of  his  bill  in  the 
cause.  Neither  law  nor  equity  can  relieve  him.  See  Harris  v.  Harris t  28 
Grat.  787,  752, 758,  755, 756,  and  the  authorities  there  cited.  "Nor  is  it  nec- 
essary that  the  fraudulent  intent  be  established  by  express  proof. "  Johnson 
▼.  WagntTf  76  Va.  591. 

There  is  no  error  in  the  decree  complained  of »  and  we  are  of  opinion  to  af- 
firm (be  same*    Afllrmed. 


DiLLABD  and  another  o.  Duklap. 

Kabs  and  another  «•  Samjb. 

(AiprMiM  Qntrt  of  A^p^ak  of  Ftrpiittii.    September  Temi,  1887.) 

1.  BzcnpTioim,  Bill  or^RsrusAL  to  Sigh — MANDAictm. 

Upon  a  verdict  for  defendant,  coansel  for  plainlifTs  moved  to  set  the  same  aside, 
and  for  a  new  trial.  The  court  overruled  the  motion,  whereupon  coimsel  for  plan- 
ti£b  moved  the  conrt  to  oertify  the  facts  proved.  This  the  court  refused,  wnere- 
upon  counsel  for  ^laintifis  asked  the  court  to  certifv  the  evidence.  This  the  court 
agreed  to  do,  provided  counsel  on  both  sides  should  agree  on  a  statement  of  the 
evidence.  Defendant's  counsel  being  engaged  in  other  causes,  plaintitfs'  counsel 
remained  in  attendance  on  the  court  for  two  days,  and  on  the  third  day  renewed 
his  motion  for  new  trial  on  the  fcround  of  aiter-discovered  facts.  This  was  over- 
ruled, and  thereupon  counsel  for  both  sides  withdrew,  with  notice  to  the  court,  to 
prepare  a  statement  of  the  evidence.  Upon  their  return,  in  an  hour,  they  found 
that  the  court  had  in  the  meanwhile  adjourned  for  the  term,  and  entered  final 
judgment.  HeldL,  th  at  mandaimu  would  lie  to  compel  the  triitf  j  udge  to  certify  eith  er 
the  Ikcts  proTed  or  the  evidence. 

a.  Saxb. 

A  mai  priui  conrt  cannot  require,  as  a  condition  of  certifying  the  evidence  in  a 
case  for  appeal,  that  the  counsel  on  both  sides  shall  agree  upon  a  statement  of  the 
evidence. 

8.  Sams. 

Mere  lapee  of  memory  is  no  reason  for  a  trial  Judge  to  absolutely  reftue  to  certify 
the  evidence  in  a  case,  preparatory  to  appeal. 

Error  to  circoit  court,  Amherst  county;  G.  A.  Winofisld,  Judge. 

BioHABBsoN,  J.  The  record  presents  the  following  very  remarkable  case 
in  practice: 

At  the  October  term,  1884,  of  the  circuit  court  of  Amherst  county,  there 
were  pending  two  cases  at  law  on  attachments, — ^In  one  of  which  James  S. 
Dillard  and  W.  E.  McGorkle,  partners  as  Dillard  A  McGorkle,  were  plaintiffs, 
and  Thomas  Dunlap  defendant ;  and,  in  the  other,  David  Kam  and  John  Hick- 
son,  partners  as  Kam  So  Hickson,  were  plaintiffs,  and  said  Dunlap  defend- 
ant. Such  proceedings  were  had  that  said  two  cases  came  on  and  were  heard 
together  at  the  October  term,  1884, — ^to-wit,  on  the  fifteenth  day  of  October, 
1^4, — of  said  circuit  court.  The  jury  found  a  verdict  for  the  defendant  in 
each  of  said  cases;  and  thereupon  the  plaintiffs,  respectively,  moved  the  court 
to  set  aside  said  verdicts,  and  grant  a  new  trial,  which  motion  thocourt  over- 
ruled; and  thereupon  the  counsel  for  the  plaintiffs  in  said  causes,  with  notice 
to  opposing  counsel  and  to  the  court,  proceeded  to  prepare  a  statement  of  the 
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facts  proved,  for  the  purpose  of  having  the  same  certified  by  a  proper  bill  of 
exceptions  bv  the  court;  that,  owing  to  the  fact  that  the  defendant's  counsel 
were  arduously  engaged  in  important  cases  coming  on  for  trial  during  the 
sixteenth  and  seventeenth  days,  (Thursday  and  Friday,)  the  plaintiffs'  coun- 
sel remained  in  attendance  on  the  court  till  the  following  Saturday,  (tiie  eight- 
eenth October,)  and  on  the  morning  of  that  day,  on  additional  grounds,  after  dis- 
covered, again  moved  the  court  to  set  aside  said  verdict,  and  grant  a  new  trial, 
which  motion  the  court  a4so  overruled.  Thereupon  the  plaintifEs,  respectively, 
by  their  counsel,  excepted  to  said  ruling,  and  tendered  their  bill  of  exceptions, 
and  asked  the  court  to  certify  the  facts  proved.  But  the  Judge  of  said  court, 
the  Honorable  G.  A.  Wingfield,  refused  to  certii^  the  facts,  and  to  sign  the 
bill  of  exceptions,  as  tendered;  and  thereupon  the  said  plaintifb,  by  counsel, 
moved  said  court  to  certify  the  evidence,  which  motion  the  court  also  refoaed, 
except  on  the  terms  that  the  counsel  for  plaintifb  and  the  defendant  should 
agree  upon  a  statement  of  the  said  evidence;  and  thereupon  the  counsel  for 
both  plaintiffs  and  defendant  withdrew  from  the  court-room  for  the  distinctly 
announced  purpose  of  agreeing  upon  and  preparing  a  statoment  of  the  evi- 
dence. The  work  thus  begun  was  diligently  prosecuted,  the  counsel  on  each 
hide  preparing  a  statement  of  the  evidence  as  they  respectively  understood  it, 
and,  failing  in  some  respects  to  agree,  counsel  repaired  to  the  court-room  to. 
submit  to  the  court  for  settlement  and  certificate  their  respective  statements, 
when,  to  their  surprise,  they  found  that,  within  ao  hour  after  their  departure 
from  the  ceuit-room  to  prepare  a  statement  of  the  evidence*  the  court  had 
signed  the  orders,  and  adjourned  for  the  term.  In  this  anomalous  state  of 
things,  the  said  plaintiffs,  by  their  counsel,  presented  to  this  court,  then  in 
session  at  Bichmond,  a  petition  substantially  setting  forth  the  facts  aforesaid,, 
and  praying  for  a  rule  against  the  Honorable  G.  A.  Wingfebld,  the  then 
judge  of  the  said  circuit  court  of  Amherst  county,  returnable  b^ore  this  court 
at  Bichmond,  requiring  said  judge  to  show  cause,  "if  any  be  can,"  why  a 
fMindamus  should  not  issuo  to  compel  him  to  certify  the  evidence  in  said 
causes,  and  to  sign  any  proper  bill  of  exceptions  that  may  be  presented  in 
said  causes,  so  that  the  proceedings  therein  might  be  brought  by  proper  pro- 
ceedings before  this  court  to  be  lurtha*  considered.  On  the  fifteenth  Janu- 
ary, 1^5,  this  court  awarded  the  rule  against  the  Honorable  G.  A.  Wiko- 
^NTiBLD,  judge  as  aforesaid,  according  to  the  prayer  of  the  petition  above  re- 
r^red  to;  and  it  seems  that  either  on  the  award  of  the  rule,  or  on  the  service 
thereof,  the  said  judge  agreed  with  the  counsel  for  the  plaintiffs  in  these 
causes  that  he  would  certify  the  evidence  therein  ias  required;  and  thereupon 
the  following  consent  order  was  entered  by  this  court,  at  its  place  of  session 
at  Bichmond: 

"In  the  supreme  court  of  appeals,  held  at  the  state  couit-hoose  in  the  city 
of  Bichmond,  on  Thursday,  the  seventh  day  of  May,  1885.  In  the  matter  of 
the  petition  of  J.  S.  Dillard  and  W.  C.  McCorkle,  late  partners  as  Dillard  and 
MoCorkle,  and  David  Karn  and  John  Hickson,  partners  as  Kam^  Hickson, 
for  a  writ  of  mandamtu  to  command  Hon.  G.  A.  Wingfield,  judge  of  the 
circuit  court  of  Amherst  county,  to  certify  the  evidence  in  the  causes  lately 
pending  in  the  said  court,  in  which  the  said  petitioners  were  plaintiffs,  and 
Thomas  Dunlap  was  d^endant. 

"This  day  came,  as  well  the  petitioners,  by  counsel,  as  the  counsel  repre- 
senting the  defendant,  in  the  circuit  court,  and  by  consent  of  said  parties 
it  is  ordered  that  the  judge  of  the  circuit  court  of  the  county  of  Amherst  may 
proceed  to  certify  the  evidence  upon  the  trial  of  the  said  causes  at  the  Octo- 
ber term,  1884,  of  said  court,  and  to  sign  suchproper  bill  of  exceptions  as  may 
be  presented  by  counsel  for  the  petitioners,  in  accordance  with  the  require- 
ments  of  tbe  said  petition;  the  same  to  have  full  legal  validity  and  force  as  if 
the  same  had  been  done  at  said  term  of  the  court,  or  been  signed  in  obedience 
to  the  mandate  of  this  court,  after  the  hearing  of  said  cause  on  the  ruts 
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awarded  herein,  on  the  fifteenth  of  January,  1885,  and  by  like  consent  the  said 
rule  is  discharged.  George  K.  Taylor,  C.  C." 

It  seems  that,  after  the  above  consent  order  of  this  court,  considerable  delay 
occurred  for  want  of  the  co-operation  of  counsel  for  the  defense  in  the  circuit 
court;  but  finally  the  counsel  for  the  plaintiffs  prepared  a  bill  of  exceptions, 
setting  forth  the  evidence  at  the  trial  of  these  causes  in  the  circuit  court,  which 
was  shown  to  opposing  counsel,  and,  after  due  notice,  was  presented  to  Hon. 
G.  A.  WiNGFiELD.  judge  as  aforesaid,  to  be  signed,  sealed,  and  made  a  part 
of  the  record  in  these  cases.  But  the  said  judge  refused  to  certify  the  evi- 
dence as  required;  and,  in  lieu  thereof,  certified  as  follows: 

"In  Vacation  of  Amherst  Circuit  Court.    October  5,  1885. 

"Dillard  A  McCorkle  vs.  Thomas  Dunlapt  and 

**  JTam  d-  Hickson  vs.  The  Same. 

'*Be  it  remembered  that  upon  the  presentation  of  the  bill  of  exceptions  cer- 
tifying the  evidence  in  these  causes,  offered  by  the  counsel  for  the  plaintiffs, 
in  accordance  with  the  consent  order  of  the  supreme  court  of  appeal,  entered 
May  7,  1885,  and  the  counsel  for  plaintiffs  and  defendant  not  agreeing  to  said 
bill,  and  the  court,  from  lapse  of  time  and  memory,  baing  unable  to  .settle  the 
said.bill,  doth  decline  to  sign  and  seal  the  same;  and,  the  plaintiffs  desiring  said 
action  of  the  court  to  be  certified,  the  court  doth  sign  this  exception,  and  make 
it  a  part  of  the  record.  [Signed]  G.  A.  Winqfield. 

"In  vacation  of  the  circuit  court  of  Amherst  county,  in  the  clerk's  olfice  of 
said  circuit  court,  on  Wednesday,  the  seventh  day  of  October,  1885,  the  fore- 
going biU  of  exceptions,  together  with  copies  of  petition  and  order  of  the  su^ 
preme  court  of  appeals,  were  received  and  entered  of  record,  as  appears  by  the 
certificate  of  the  clerk  of  said  court." 

The  record  being  thus  made  up  on  the  petition  of  the  plaintiffs,  by  their 
counsel,  a  writ  of  error  was  awarded  to  the  judgments  respectively  entered. 
in  the  said  causes  on  the  fifteenth  of  October,  1884. 

The  petition  for  writ  of  error  assigns — *^ First  It  was  error  in  the  said 
court  to  refuse  to  certify  either  the  facts  or  the  evidence  in  said  causes,  the- 
•ne  or  the  other,  as  appears  on  the  proceedings  on  the  petition  tOTmandamtis^ 
Second.  It  was  error  in  the  said  court  to  iinpose  the  terms  and  conditions 
complained  of,  and  set  out  in  said  petition,  viz.,  requiring  counsel  to  agree  on 
the  evidence  as  a  precedent  condition  on  which  an  exception  would  be  granted » 
instead  of  settling  tlie  bill  with  their  aid.  And,  again,  if  the  couit  could  not 
certify  the  evidence  on  account  of  the  lapse  of  memory,  it  was  not  che  fault 
of  petitioners;  had  the  exceptions  been  signed  and  settled  when  asked  for,  the 
difficulty  would  not  have  arisen.  Third.  Lapse  of  time  and  memory,  under 
the  circumstances  of  this  case,  are  no  answers  to  the  mandate  of  the  appellate 
court  requiring  the  act  to  be  done." 

The  first  assignment  of  error,  which  asserts  the  proposition  that  the  circuit 
court  erred  in  refusing  to  certify  either  the  facts  or  the  evidence,  is  unques- 
tionably well  taken,  and  it  was  so  held  by  this  court  in  Potoell  v.  Tarry'a 
AdmW^  llYvi.  250.  In  that  case,  Laoy,  J.,  delivering  the  unanimous  opin- 
ion of  this  court,  said:  '*  While  manc^amn^  will  lie  to  compel  the  judge  to  cer- 
tify the  evidence  when  he  shall  so  refuse,  it  is  also  error  to  so  refuse ;  of  which 
any  party  injured  may  complain  to  this  court,  and  for  which  this  court  will 
reverse  the  judgment  of  the  court  below.  It  is  the  right  of  a  suitor  to  have 
the  evidence  certified  to  this  court  in  a  case  where  the  judge  refuses  to  cer- 
tify the  facts  proven,  on  the  ground  that  the  evidence  is  conflicting.  To  do  so 
is  to  deny  to  the  suitor  his  right  of  appeaL"  This  languHge  is  strikingly  ap- 
propriate to  the  extraordinary  procedure  of  the  trial  judge  in  these  cases.  For, 
when  the  jury  returned  their  verdicts  in  the  two  cases,  the  counsel  for  plain- 
tiffs moved  the  court  to  set  aside  the  verdicts,  and  grant  a  new  trial,  but  the 
v.Ss.E.no.9— 25 
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court  overruled  the  motion;  and  thereupon  the  plaintiffs,  by  thelrconnseL  moved 
the  court  to  certify  the  facts  proved,  which  the  court  refused  to  do;  and  then 
the  court  was  as»ked  to  certify  the  evidence,  and  this  the  court  aj^reed  to  do, 
provided  tlie  counsel  on  both  sides  should  agree  upon  a  statement  of  the  evi* 
dence.  Counsel  for  defendant  being  engaged  In  other  causes  so  that  they 
could  not  attend  to  the  matter,  the  counsel  for  plaintiffs  remained  in  attend- 
ance upon  the  court  until  Saturday,  the  eighteenth  of  October,  when  he  re- 
newed his  motion  to  set  aside  the  said  verdicts,  and  for  anew  trial;  founding 
this  second  motion  upon  the  ground  of  after-discovered  facts;  but  the  court 
overruled  this  motion  also,  and  thereupon  counsel  for  both  plaintiffs  and  de- 
fendant, with  notice  of  tlieir  purpose  to  the  court,  retired  from  the  court- 
room to  prepare  a  statement  of  the  evidence.  They  disagreeing  in  some  par- 
ticulars, each  prepared  a  statement  to  be  submitted  to  and  settleil  by  the  court; 
and  on  returning  to  the  court-room,  after  only  a  short  absence,  found  the 
judgments  entered,  the  orders  signed,  and  the  court  adjourned  for  the  term. 
That  the  plaintiff  was  thus  arbitrarily  deprived  of  the  right  of  appeal  is  un- 
deniable. The  facts  and  circumstances  thus  related  are  set  forth  in  tiie  pt^ti- 
tion  to  this  court  for  a  mandamus  before  referred  to,  and  they  must  be  taken 
as  strictly  true,  as  they  were  not  denied;  and,  in  fact,  in  the  liglit  of  the  con- 
sent order  entered  by  this  court,  they  must  be  taken  as  admitted.  Such  pro- 
ceedings in  a  court  of  Justice  are  without  a. parallel  in  modern  jurisprudence, 
and  it  is  to  be  hoped  will  remain  a  solitary  example. 

The  second  assignment  of  error  asserts  a  proposition  equally  as  true  as  the 
first.  It  is  that  the  circuit  court  erred  in  requiring,  as  a  condition  precedent 
to  certifying  the  evidence,  that  counsel  for  plaintiffs  and  defendant  must  agree 
on  the  statement  of  evidence.  This  was,  in  effect,  to  make  the  dlnintiffs'  right 
of  appeal  dependent  upon  the  concurrence  of  the  defendant's  counsel  as  to 
what  the  evidence  was,  when  all  experience  teacher  us  that  counsel  will  disa- 
gree, and  honestly  disagree,  in  a  majority  of  cases;  which  makes  it  the  duty 
of  the  presiding  judge  to  hear  all  the  evidence,  hold  the  scales  of  justice  im- 
partially, and  to  determine,  when  necessary,  what  the  evidence  was.  If  this 
be  not  done,  then  the  judgment  of  the  court  on  the  verdict  of  a  jury  is  with- 
out that  high  sanction  which  the  law  contemplates. 

The  third  assignment  addresses  itself  to  the  action  of  the  circuit  judge  in 
refusing  to  certify  the  evidence,  as  he  was  directed  to  do  by  the  said  consent 
order  of  this  court.  A  bill  of  exceptions  was  presented  to  the  judge,  setting 
forth  the  evidence  as  it  was  claimed  to  be  by  the  plaintiffs'  counsel.  It  is 
not  claimed  by  the  Judge  that  the  evidence  was  incorrectly  set  forth  in  the 
bill  of  exceptions  presented  by  counsel  for  the  plaintiffs;  on  the  contrary,  the 
Judge  certifies  that  he  refused  to  sign  and  seal  the  same  on  the  ground  that 
the  counsel  for  the  plaintiffs  and  defendant  did  not  agree,  and,  from  lapse  of 
time  and  memory,  he  could  not  settle  the  matter. 

In  Powell  V.  Tarry' 8  Adm'r,  supra,  among  others,  it  was  assigned  for  er- 
ror that  the  court,  having  certified  that  the  evidence  was  conflicting,  and  re- 
fused, tlierefore,  to  citify  the  facts  proved,  n^fused  also,  upon  the  motion  of 
the  plaintiff,  to  certify  the  evidence  in  the  cause,  upon  tlie  ground  that  tlie 
lack  of  time  and  lapse  of  memory — ^two  days  after  the  verdict — ^rendered  it 
impossible  to  certify  accurately  the  evidence  in  the  case.  In  discussing  this 
as  ground  for  reversing  the  judgment  of  the  court  below,  Lact,  J.,  says: 
^Mere  lack  of  time  cannot  be  considered  a  discbarge  from  the  obligation  im- 
poflNBd  upon  a  judge  to  perform  his  official  duty.  The  law  makes  ample  pro- 
iriflion  for  cases  where  the  press  of  business  prolongs  the  term,  and,  if  it  is 
necessary  for  the  proper  administration  of  Justice,  the  judge  should  take  time; 
it  is  his  plain  duty«to  do  so,  and  lack  of  time  furnishes  no  valid  exouae  for 
the  failure  to  perform  an  act  wliich  the  law  makes  it  the  duty  of  the  judge  to 
do.  The  judge  refused  to  certify  the  evidence  for  the  further  reason,  as  we 
liave  said,  that  lapse  of  memory  rendered  it  impossible  for  him  to  certify  ac- 
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enrately  the  evidence.  If  the  Judge  had  attempted  to  certify  the  evidenoe* 
and  bad  done  his  best  in  the  premises,  lapse  of  memory  might  have  been  a 
sort  of  apology  for  any  imperfection  growing  out  of  forgetfnlness;  but  lapse 
of  memory  cannot  be  considered  a  sufficient  ground  for  absolutely  refusing  to 
certify  the  evidence  in  tlie  case;"  citing  Page  v.  Clopton,  30  Grat.  415. 

Here,  it  is  not  pretended  that  there  was  any  lack  qf  time.  On  the  contrary, 
from  the  lirst,  the  judge  made  the  agreement  of  opposing  counsel  a  condition 
precedent  to  his  certificate  of  the  evidence;  and  finally,  when  counsel  was  out, 
and,  with  the  knowledge  of  the  court,  engaged  in  prepsiring  their  respective 
statements  to  be  submitted  to  the  court  for  its  action,  the  orders  were  signed 
by  the  Judge,  and  the  court  adjourned  for  the  term, — the  effect  of  which  waa 
to  erect  a  screen  between  the  plaintiffs'  case  and  the  court,  and  to  deprive 
them  most  unjustly  of  the  opportunity  of  having  their  cases  reviewed  upon  a 
complete  record.  PoweU  v.  Tarry* 8  AdmW  was  exceedingly  irregular,  but  it 
furnishes  no  parallel  to  the  proceedings  in  this  case. 

The  said  Judgments  must  be  reversed  and  annulled,  and  the  causes  re- 
manded to  the  said  circuit  court  for  a  new  trial  to  be  had  thetein,  in  accord- 
ance  with  the  riews  herein  expressed. 


Stokes  and  others  «•  Yam  Wyck  and  others, 
{Saprtnxe  Oouri  of  Appeals  of  Virginia,    September  22,  1887.) 

Wttlr— COWOTBUCTION. 

A  testator,  by  a  will  dated  in  1890,  devised  certain  land  to  his  daughter  and  her 
husband  during  their  joint  lives,  and  to  the  survivor  of  them  during  the  lifeof  such 
survivor;  and,  if  bis  daughter  should  die  leaving  issue,  then  such  laud  to  go  to 
such  issue  and  heirs  ailer  the  termination  of  tlve  life-estate;  ''but,  if  my  said 
daughter  should  die  without  leaving  such  issue,  then  my  will  is  that  ♦  ♦  *  the 
said  land  and  plantation  should  pass  and  descend  to  my  heirs  according  to  the  laws 
of  descent  in  Virginia,  and  their  heirs  forever/'  The  testator  died  in  1834.  leaWns 
his  said  daughter  as  his  sole  heir  at  law.  Her  husband  died  in  1851,  and  slie  died 
in  1884  witliout  having  had,  and  without  leaving,  issue.  Held,  that  tlie  limitation 
over  to  the  heirs  of  the  testator  according  to  the  laws  of  descent  in  Virginia,  and 
their  heirs  forever,  referred  to  those  who  were  his  heirs  at  the  time  of  his  death,  and 
not  to  those  who  might  be  bis  heirs  at  the  time  of  his  daughter's  death  ;  and  that 
the  daughter  took  a  fee-simplo  estate  in  the  said  land,  wliiuh  was  determinable  by 
her  having  issue  at  her  death,  and  which  became  absolute  upou  her  death  without 
iasu& 

BiCHABDSON,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  city  of  Norfolk,  rendered  on  tlte  twenty-ninth  of  May,  1885,  in  an  action 
of  ejectment  wherein  Mary  Stokes  and  others  were  plaintiffs,  and  H.  D.  Van 
Wydc  and  others  were  defmdants.    The  case  presented  by  the  record  is  this: 

William  Boush  died  testate  in  1834,  leaving  one  child,  Elizabeth  Jacossine, 
wife  of  David  M.  Walke.  His  will  was  dated  June  3, 1830,  and  was  probated 
in  February,  1834.  Its  construction  is  involved  in  this  case.  The  sixth 
clause  thereof,  the  one  in  question,  is  as  follows: 

**Item  6.  I  give  and  bequeath  to  my  daughter,  Elizabeth  Jacossine  Walke. 
and  her  husband,  David  M«  Walke,  during  their  joint  lives,  and  to  the  sur* 
^Yor  of  them  during  the  life  of  such  survivor,  the  land  and  plantation 
whereon  I  now  live,  in  the  county  of  Princess  Anne;  and^  if  my  said  daugh« 
ter  should  die  leaving  issue  at  her  death,  I  do  give  and  bequeath  the  said  land 
smd  plantation,  after  the  termination  of  the  life-estates  aforesaid,  to  such  issue, 
and  to  bis,  her,  or  their  heirs,  forever;  but,  if  my  said  daughter  should  die 
without  leaving  such  issue,  then  my  will  and  desire  ui  that  after  the  death  of 
my  son-in-law,  David  M.  Walke,  the  said  land  and  plantation  should  pass  and 
deBoend  to  my  heirs  according  to  the  laws  of  descent  in  Virginia,  and  their 
heirs,  forever." 

At  the  testator's  death  his  said  daughter,  Elizabeth  Jacossine  Walke,  was 
his  sole  heir  at  law.    Her  husband  died  in  1854.    She  died  in  1884  without 
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having  had,  and  withont  leaving,  issue.  The  teBtator  had  only  ozie  hrother^ 
Caleb  Boufih,  and  only  one  sister,  Elizabeth  J.  Bousii.  The  plaintiffs  are  the 
descendants  of  this  brother  and  sister,  and  are  the  heirs  at  law  of  said  William 
Boush,  living  at  the  death  of  his  said  daughter  in  1884.  In  1857,  Mrs. 
Walke  sold  and  conveyed  the  said  land  and  plantation  to  Francis  MoUony. 
His  executor,  in  1860,  sold  and  conveyed  it  to  Peter  G.  Tompkins,  who,  in 
1869,  sold  and  conveyed  the  same  to  Qeorge  P.  Gordon.  The  latter  died  in 
1879,  intestate,  leaving  a  daughter,  Mary  Gordon,  as  his  sole  heir,  and  his 
widow,  Louisa  M.  Gh>rdon,  who  afterwards  intermarried  with  H.  D.  Van 
Wyck,  and  is  now  his  wife.  In  March,  1885,  the  plaintiffs,  who  are  the  de- 
scendants of  Caleb  Boush  and  Elizabeth  Boush,  the  brother  and  sister  of  the 
testator,  William  Boush,  brought  their  action  of  ejectment  against  said  Van 
Wyck  and  wife  to  recover  said  land  and  plantation,  in  the  said  sixth  clause 
df  the  testator's  will  mentioned.  The  defendants  pleaded  "not  guilty,"  and 
issued  was  joined  thereon* 

During  the  trial  the  plaintiffs  asked  for  the  following  instruction,  which 
the  court. refused  to  give;  "If  tlie  jury  believe  from  the  evidence  that  the 
tract  of  land  in  the  declaration  described  was  devised  by  William  Boush  to  bis 
daughter  Eliz.  J.  S.  Walke;  that  she  died  in  the  month  of ,  1884,  with- 
out issue;  that  her  husband,  David  M.  Walke,  predeceased  her;  that  the  said 
tract  of  land  was  sold  by  David  M.  Walke  and  Eliz.  J.  S.,  his  wife,  to  Fran- 
cis Mollony ;  by  M.  P.  Mollony,  the  executor  of  Francis  Mollony,  to  Peter  C. 
Tompkins;  by  Louisa  A.  Tompkins,  executrix  of  Peter  G.  Tompkins,  to 
George  P.  Gordon ;  that  the  defendants  are  the  widow  and  heirs  at  law  of 
said  Gordon;  and  that  the  plaintiffs  are  the  heirs  at  law  of  the  said  William 
Boush,  living  at  the  death  of  his  daughter,  Eliz.  J.  S.  Walke, — ^then  they 
should  find  for  the  plaintiffs."  On  the  other  hand,  on  the  motion  of  the 
defendants,  the  court  gave  to  the  jury  the  following  instruction, — which  first 
recited  the  said  sixth  clause  of  testator's  will,  as  given  above,  and,  secondly^ 
recited  the  ninth  clause  of  said  will,  which  is  as  follows:  ''Item  9.  I  giveand 
bequeath  to  my  said  daughter,  Elizabeth  Jac^ssine  Walke,  all  the  rest  and 
residue  of  my  lands  and  real  estate  during  her  natural  life,  and,  if  she  should 
have  issue  at  her  death,  then  to  such  issue  and  their  heirs  forever;  ))Ut,  if  she 
should  die  without  such  issue,  then  the  said  lands  to  pass  and  descend  to  my 
heirs  according  to  the  laws  of  descent  in  Virginia,  and  to  their  heirs,  for- 
ever,"— and  proceeds  thus:  "The  court  instructs  the  jury  that  the  ultimate 
devise,  under  the  foregoing  clauses  of  the  will  of  William  Boush,  to  the  heirs 
of  William  Boush,  according  to  the  laws  of  descent  in  Virginia,  and  their  heirs, 
forever,  refers  to  such  person  or  persons  as  were  the  heirs  of  William  Boush 
at  the  time  of  his  death,  and  not  to  such  persons  as  were  the  heirs  of  William 
Boush  at  the  death  of  his  daughter,  Elizabeth  J.  Walke;  and  if  the  jury  be- 
lieve, from  the  evidence,  that  Elizabeth  J.  Walke  was  the  only  chiki  and  heir 
of  William  Boush  at  the  time  of  his  death,  then  they  must  find  for  the  do> 
fendants." 

To  the  refusal  of  the  court  to  give  the  instruction  asked  for  by  them,  and 
to  the  giving  of  the  instructions  asked  for  by  the  defendants,  the  plaintiffs  ex- 
cepted. The  jury  found  for  the  defendants,  and  the  plaintiffs  moved  the  oourt 
to  set  aside  the  verdict,  and  grant  a  new  trial,  on  the  gi'ound  of  misdirection, 
and  that  the  verdict  was  contrary  to  the  evidence;  but  the  oourt  overruled  the 
motion  and  gave  judgment  according  to  the  finding  of  the  jury;  and  theplain> 
tiffs- again  excepted.  To  this  judgment  a  writ  of  error  was  awarded  the  plain- 
tiffs. The  sole  question  for  determination  is,  did  the  limitation  over  to  "the 
heirs  of  William  Boosh,  according  to  the  laws  of  descent  in  Virginia,  and  their 
heirs  forever, ''  refer  to  those  who  were  his  heirs  at  the  time  of  ids  death,  ur  to 
those  who  might  be  his  lieirs  at  the  time  of  his  daughter's  death? 

The  circuit  oourt,  by  its  instruction  given  at  the  instance  of  the  defendants 
below,  the  defendants  in  error  here,  ruled  tiiat  the  limitation  reCerired  to  those 
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who  were  William  Bonsh's  heirs  at  the  timie  of  hia  heath,  and  that  ruling  is  aa- 
signed  aa  error  for  which  the  j  udgmen  t  complained  of  should  be  reversed.  And, 
ior  the  plaintilla  in  error,  counsel  ably  and  learnedly  contend  that,  under  the 
true  construction  of  the  said  «ixth  clause  of  the  testator's  will,  the  limitation 
over  refers  to  those  who  should  be  the  heirs  of  William  Boush  at  the  death 
of  his  daughter,  the  said  Elizabeth  Jacossiae  Walke.  The  effect  of  the  rul- 
ings of  the  circuit  court,  in  refusing  the  instruction  aslced  for  by  the  plain- 
tiffs, and  in  giving  the  instruction  asked  for  by  the  defendants,  was,  neoes^ 
aarily,  that  the  defendants  were  the  true  owners  of  the  land  in  controversy, 
they  being  the  alienees  of  Mrs.  Walke,  who  was  the  sole  heir  at  law  of  Will- 
iam Boush  at  the  time  of  his  death;  while,  for  the  converse  reason,  the  plain- 
tiffs in  error  insist  that  Uiey,  and  not  the  alienees  of  Mrs.  Walke,  are  the  true 
owners  of  said  tract  of  land.  To  determine  whether  the  one  or  the  other  of 
these  contentions  is  the  true  one  depends  upon  the  proper  interpretation  of 
the  testiitor's  will;  or.  to  state  it  differently,  whether  tlie  trial  court  erred  in 
refusing  the  instructi(Mi  asked  for  by  the  plaintiffs,  and  in  giving  that  asked 
for  by  the  defendants.  The  question,  then,  is  resolved  into  another,  substan- 
tially the  same,  though  presented  in  a  different  form,  namely:  What  estate 
did  Mrs.  Walke  take  under  said  sixth  clause?  The  answer  to  this  question 
necessarily  depends  upon  the  teatatorial  intention,  to  be  gathered  from  the 
will  itself,  and  nothing  else,  if  that  instrument  is  intelligible,  and  not  obnox* 
lous  to  any  recognized  principle  of  law. 

In  construing  wills,  it  is  universally  admitted  that  the  intention  of  the  tes^ 
tator  must  be  sought  after  as  the  ''pole  star, "and,  when  found,  must  be  fol- 
lowed as  the  '* sovereign  guide,"  and  that  the  intention  must  be  looked  for 
and  found  in  the  will  itself.  But  it  must  be  borne  in  mind,  however,  that 
the  true  inquiry  la  not  what  the  testator  meant  to  express,  but  what  the 
words  used  by  him  do  express.  Biirke  v.  X«e,  76  Va.  389.  And  it  must  also 
be  remembered  that  though  the  testator's  intention,  when  ascertained,  is  im« 
plieitly  obeyed,  Iiowever  informal  the  language  in  which  it  is  conveyed,  yet 
tlie  courts,  in  construing  that  language,  always  resort  to  certain  established 
rules — rules  deeply  embedded  in  the  law — by  which  particular  words  and  ex- 
pressions, standing  unexplained,  have  acquired  a  definite  legal  signification, 
which  does  not  always  comport  with  their  popular  acceptation.  3  Jarm. 
Wills,  top  pp.  669, 670.  And  Lord  Coke  says:  "In  such  crises,  I  have  learned 
this  good  rule:  always  to  judge  as  neav  as  may  be  according  to  the  rules  of 
law." 

The  sixtli  clause  of  the  will  limits  to  Mrs.  Walke  an  estate  for  life,  with  re* 
mainder  to  her  issue  in  fee,  and,  in  default  of  issue,  to  the  testators^s  heirs. 
The  legal  effect  of  these  limitations  must,  of  courae,  be  viewed  in  the  Ught 
<of  the  law  as  it  stood  at  the  time  of  the  testator's  death ;  that  is,  in  February, 
18d4.  At  that  time  the  famous  rule  in  Shelley's  Cane,  19  Grat.  653,  prevailed; 
and  then,  as  now,  the  statute  ( 1  Bev.  Ck)de  1819,  p.  369,  §  '^)  was  in  force  which 
converts  estates  tail  into  fees-simple;  and  that  rule  is  **that  where  the  ances* 
tor  takes  an  estate  of  freehold,  with  a  remainder  in  the  same  instrument,  ei^ 
tber  mediate  or  immediate,  to  his  heirs  or  the  heirs  of  his  body,  the  word 
*  heirs'  is  a  word  of  limitation  of  the  estate,  and  not  of  purchase."  Under 
that  rule,  it  is  obvious  that  Mrs.  Walke  took  an  estate  tail,  and  that,  by  force 
<tl  the  statute  above  referred  to,  the  estate  tail  was  converted  and  enlarged 
into  a  feeniimple  estate.  But  that  fee-simple  estate  was  determinable  by  her 
death  without  issue  then  living,  with  a  limitation  over,  in  that  ease,  to  the 
heirs  of  the  testator,  William  Boush. 

The  question  again  recurs,  what  heirs  of  William  Boush?  The  heirs  liv- 
ing at  his  death  in  1834,  or  the  heirs  living  at  Mrs.  Walke's  death,  in  1884? 
Slie  was  the  only  child  and  heir  living  at  the  date  of  the  testator^s  will  and  at 
his  death.  She  was  to  him  the  nearest  arid  dearest,  and  was  unquestionably 
the  chief  object  of  his  affection  and  bounty.    The  testator,  therefore,  limited 
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the  estate — First,  to  her  and  her  husband  for  life»  and  to  the  sarvivor  forlife^ 
and,  secondly^  to  her  issue.  But,  if  she  had  no  issue,  then  it  would  seem  that 
he  naturally  would,  lastly,  prefer  her,  his  only  child  and  right  heir,  to  others 
not  so  near  in  blood  and  affection,  and  give  the  estate  to  her  absolutelj,  with- 
out limitation  or  restriction,  to  do  with  as  she  pleased.  Such  would  be  the 
natural  conclusion,  in  the  absence  of  anything  in  the  will  to  the  contrary,  if 
we  were  driven  to  the  ties  of  blood  as  they  are  known  in  the  common  experi- 
ence of  men,  and  were  not  confined  to  the  will  itself,  to  be  read  and  intei^ 
preted  in  the  light  of  well-settled  legal  principles.  There  is  nothing  in  the 
language  used  by  the  testator  inconsistent  with  this  natural  inclination  of  a 
father  to  send  his  property  along  with  his  affection  for  his  daughter  and  only 
child.  Not  even  once  in  his  will  did  the  testator  allude  to  his  brother  and 
sister,  or  to  their  descendants.  Why,  then,  should  he  be  supposed  to  have 
intended  the  property  ultimately  for  them,  in  the  event  his  daughter  should 
die  without  issue,  when  he  failed  to  say  so,  and  when  they  are  not  referred  to- 
in  the  will?  There  is  no.  expression  employed  in  the  will  that  indicates,  in 
the  least  degree,  any  purpose  to  designate,  as  the  dass  of  persons  who  should 
take  the  estate  at  the  death  of  the  testator's  daughter  without  issue,  those 
who  would  be  his  heirs  at  law  at  her  death.  He  says:  **  But  if  my  said  daughter 
should  die  without  leaving  such  issue,  tJien  my  will  and  desire  is  that  after 
the  death  of  my  son-in-law,  David  M.  Walke,  the  land  and  plantation  should 
pass  and  descend  to  my  heirs  according  to  the  laws  of  descent  in  Virginia. '^ 
Here  there  are  no  words  pointing  to  his  heirs  at  a  future  period.  The  word 
'*then''  is  not  here  used  as  an  adverb  of  time.  It  evidently  means  ''in  that 
event;"  that  is,  in  the  event  his  daughter  died  without  issue.  8  Jarm.  Wliia^ 
683. 

Tiiere  is  nothing  favorable  to  the  plaintiffs  in  error  in  the  testator's  use  of 
the  plural  word  "heirs»"  nor  can  its  use  exclude  the  idea  that  the  testatorial 
intent  was  to  limit  the  estate  to  the  daughter,  who  was  the  sole  **heir.**  The 
word  '*heir"  is  nomen  collectivwn,  embraces  all  legally  entitled  to  partake  of 
the  inheritance,  and  is  interchangeable  with  the  plural  tenn  "heirs."  The 
terra  "heirs"  means  "next  of  kin,"  according  to  our  statute  of  descents. 
Where  tliere  is  a  gift  to  the  heir,  (in  the  singular,)  and  there  is  a  plurality  of 
persons  conjointly  answering  to  the  description  "heir, "  all  were  held  to  k>e  en- 
titled.  Reading  v.  Ravxsteme,  2  Ld.  Baym.  829.  The  converse  is  also  true. 
Where  testator,  after  making  several  contingent  dispositions  of  personal  prop* 
erty,  gave  the  ultimate  interest  to  his  own  right  heirs,  (in  the  plural,)  it  waa 
held  that  the  testator's  heir  was  entitled,  and  not  his  executor.  PlsydeU  v. 
Pleydell,  1  P.  Wms,  748. 

The  will  here  under  consideration  was  executed  in  1890.  It  was  ambnla- 
tory  until  the  testator's  death,  which  occurred  in  1834.  He  might  wdl  have 
thought  it  within  the  range,  at  least,  of  possibility,  that,  by  the  time  the  will 
was  consummated  by  his  death,  his  next  of  kin,  accordiiig  to  the  laws  of  de- 
scent, might  be  plural  instead  of  singular,  and  he  miglit  appropriately  use  the 
word  "heirs"  to  meet  that  contingency.  But,  holRiever  this  may  liave  been, 
there  is, as  we  have  seen,  nothing  in  the  word  "heirs,"  (which  is  interchange- 
able with  the  singular  term  "heir,")  which  in  the  least  tends  to  uphold  th» 
claim  of  the  plaintiffs  in  error.  Indeed,  it  would  be  a  bold  stretch  of  judicial 
authority  to  exclude  the  sole  right  heir  upon  any  such  flimsy  pretext.  But  if 
the  language  of  the  limitation,  "to  my  heirs,"  could  be  considered,  as  used, 
ambiguous,  and  it  were  a  matter  of  doubt  whether  these  words  refer  to  the 
testator's  death,  or  to  the  death  of  Mrs.  Walke,  then  the  difficulty  would  at 
once  be  overcome  by  reverting  to  the  rule  of  law  which  favors  the  vesting  of 
estates  at  the  earliest  period  possible.  That  rule,  applied  to  the  clause  of  the 
testator's  will  under  consideration,  undoubtedly  gives  Mrs.  Walke  a  fee-sim- 
ple estate,  determinable  upon  her  death  with  issue  living. 

In  Cooper  v.  Hapbum,  15  GraL  558,  Daniel,  J.,  delivering  the  opinion  of 
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this  court,  said:  "The  law  leans  in  favor  ot  the  vesting  of  estates;  and  if» 
therefore,  the  meaning  of  the  testator  was  doubtful,  we  should,  instead  of 
seeking  for  a  construction  that  would  postpone  the  vesting  of  the  estate,  and 
impart  to  the  remainder  an  additional  feature  of  contingency,  incline  rather 
to  tliat  construction  which  would  regard  the  remainder  as  vesting  on  the  hap- 
pening of  the  earliest  contingency. "  See,  also,  2  Jarm.  Wills,  406,  and  cases 
dted.  And,  on  page  616  of  same  volume,  tliat  author  says:  "An  immediate 
devise  to  the  testator's  own  heir  vests,  of  course,  at  his  death,  and  the  inter- 
position of  a  previous  limited  estate  to  a  third  person  does  not  alter  tlie  case." 
Thus,  in  FitkingUm  v.  SpratU  5  Bam.  &  Adol.  781,  where  a  testator  devised 
to  his  son  A.,  and  M.,  his  wife,  and  B.,  and  N.,  his  wife,  or  the  survivor  of 
them,  for  their  lives,  with  remainder  to  the  male  heir  of  the  testator;  the  re- 
mainder Wiis  held  to  vest,  at  testator's  death,  in  C,  who  was  his  male  heir  at 
that  time.  In  Cholmondeley  v.  Maxey^  12  East,  589,  devise  to  certain  persons 
for  life,  (one  of  whom  was  testator's  heir  at  law  at  his  death,)  with  remain- 
ders successively  to  their  heirs  in  tall  male,  with  the  ultimate  remainder  to 
the  testator's  right  heirs,  held,  that  this  ultimate  remainder  (or  rather  rever-^ 
sion)  vested  in  the  heir  of  the  testator  at  his  deaths  and  not  in  the  persons 
who  would  have  been  his  heirs  at  the  termination  of  the  intervening  limita- 
tions. See,  also,  Wrightson  v,  MacatUay,  14  Mees.  &  W.  214, 231.  In  Boydell 
V.  Qolightly,  14  Sim.  327,  345,  347,  where  there  was  a  devise  to  trustees  in 
trust  for  the  support  of  testator's  son  John  for  his  life,  and  then  for  his  son 
John's  first  son  and  the  heirs  of  his  body,  and  then,  successively,  to  several 
other  persons  for  life,  with  remainder  in  tliem  to  the  sons  of  eacli,  succes- 
sively, in  tail,  with  remainder  to  testator's  own  right  heirs  forever,  it  was 
held,  John  having  died  without  issue,  and  the  intervening  limitations  having 
all  failed,  that  the  ultimate  trust  vested,  on  the  testator's  death,  in  his  son 
John  as  his  heir  at  law,  at  his  death.  To  the  same  effect  are  numerous  other 
authorities,  which  need  not  be  cited  here. 

Bedfield,  in  his  work  on  Wills,  aitt^T  stating  the  rule  as  settled  by  the  au- 
thorities, says:  '*So,  the  law  in  England  is  now  regarded  as  fully  settled. "  2 
liedf .  (2d  Ed.)  92,  niarg.  p.  104.  And  though  there  may  be  no  decision  in 
Virginia  on  the  precise  question  raised  in  this  case,  yet  tlie  principle  has  fre- 
quently been  recognized  and  applied  in  analogous  cases  by  this  court.  See 
Hansford  v.  Blliott,  9  l^eigh,  79;  Catlett  v,  MarsTialU  10  Leigh,  79;  Martin 
v. Kirby,  11  Grat  67;  Brent  v.  Washington,  18  Grat.  526;  and  (Jorhin  y. Mills, 
19  Grat.  472.  In  the  last  case  this  court  said:  "It  is  a  familiar  principle  tlmt 
the  law  favors  the  vesting  of  estates;  and,  when  a  legacy  is  given  which  is 
not  to  be  enjoyed  in  possession  until  some  future  period  or  event,  it  will,  when 
no  special  intent  to  the  contrary  is  manifested  in  the  will,  be  held  to  be  vested 
in  interest  immediately  on  the  death  of  the  testator,  rather  than  contingent 
upon  the  state  of  things  that  may  happen  to  exist  at  the  period  of  payment 
or  distribution."    See,  also.  Doe  v.  Considine,  6  Wall.  458. 

Against  the  overwhelming  weight  of  authorities  thus  settling  the  rule  in 
England,  the  learned  counsel  for  the  plaintiffs  in  error  oppose  seven  or  eight 
English  decisions.  Of  these  it  is  sufficient  to  say  that,  in  most  of  them,  the 
limitations  contain  words  declarative  of  an  intention  tliat  the  estate  should 
vest  at  a  period  subsequent  to  the  death  of  the  testator.  Some  of  them  have 
been  disapproved  by  the  courts  in  later  cases.  Two  of  them  —  Booth  v. 
Vicars,  1  Colly.  6,  and  Qodkin  v.  Murphy,  2  Younge  &  C.  Ch.  351 — were  re- 
ferred to  in  the  later  case  of  Bird  v.  Luckie,  8  Hare,  301,  by  the  vice-chancel- 
tor  who  decided  them,  as  unimporiant  and  of  doubtful  correctness.  Of  two 
others,  2  Jarm.  Wills,  679,  says:  "At  the  present  day  such  decisions  as  Bri- 
den  V.  Hewlett,  2  Mylne  &  K.  90,  and  Butler-  v.  Bushnell,  8  Mylne  &  K.  232, 
would  probably  not  be  made."  Wliile  of  Jones  v.  Colbeck,  8  Ves.  38,  it  was 
remarked  by  Stuart,  V.  C,  in  In  re  Barber,  1  Smale  Sc  G.  122;  **Tl!at  case 
has  the  singular  property  of  being  often  cited  as  authority,  always  considered 
as  open  to  objection,  and  never  followed." 
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It  may  be  added  that  if  it  be  true,  as  la  often  intimated,  that  the  limitation 
of  the  ultimate  interest  to  the  heirs  of  the  testators  is,  in  the  event  of  the  fail- 
ure of  the  prior  limitations,  tantamount  to  his  dying  intestate  as  to  that  in- 
terest, (or  reversion,)  then  that  interest,  (or  reversion,)  would  have  passed 
and  descended  unto  Mrs.  Walke  as  his  only  heir,  and  have  vested  an  interest 
in, her  immediately  upon  her  death.  But,  be  that  as  it  may,  in  view  of  the 
language  of  the  sixth  clause  of  the  will,  construed  in  the  light  of  the  rules  of 
law  which  prevailed  in  Virginia  at  the  death  of  the  testator,  William  Bousb, 
in  February,  1834,  we  have  no  difficulty  in  arriving  at  the  conclusion  that, 
by  the  limitation  in  the  will,  Mi's.  Walke  took  a  fee-simple  estate  iu  the  said 
land,  which  was  determinable  by  her  leaving  issue  at  her  death,  and  which 
became  absolute  upon  her  death  without  issue.  Hence  we  can  discover  no 
error  in  the  rulings  of  the  circuit  court  in  refusing  to  give  the  instruction 
asked  for  by  the  plaintiffs,  or  in  giving  that  asked  for  by  the  defendants,  or 
in  overruling  the  motion  of  the  plaintiffs  to  set  aside  the  verdict  as  contrary 
to  the  law  and  the  evidence,  and  award  a  new  trial.  For  these  reasons  the 
judgment  complained  of  must  be  affirmed,  with  costs  to  the  defendant  in  er- 
ror.   Judgment  affirmed. 


Gatlino  t),  BOONB. 
{Supreme  Cburi  of  North  OaroHna.    October  10,  1887.) 

1.  ElBCTIONS— CAWVA88  OF  RkTUBNB— PoWEB  OF  BOABD  OF  CA.WVA88BB8. 

Code  N.  C.  J  2694,  provides  that  ''the  board  of  county  canvassers  shall  •  •  • 
open,  canvass,  and  judicially  determine  the  returns,  and  make  abstracts,  stating  the 
number  of  legal  ballots  cast  in  each  precinct  fbr  each  office,  •  •  •  and  th« 
nurn  ber  of  votes  given  to  each  person  for  each  different  office,"  etc.  Seid^  that  tbia 
section  does  not  authorize  the  board  of  canvassers  to  determine  whether  or  not  the 
votes  cast  at  the  election  were  legal  or  illegal. 

2.  Same. 

The  determination  of  a  board  of  county  canvassers  as  to  the  result  of  an  election 
settles,  prima  facie^  the  right  of  the  person  ascertained  to  be  elected  to  be  inducted 
into,  and  receive  the  emoluments  of,  the  office;  but  the  action  of  Che  board  i<i  not 
conclusive  upon  individuals  or  the  public  as  to  the  election,  such  action  bein^  re- 
viewable in  the  proper  courts. 

3.  Same— Action  to  Contest— Issues  and  Judgment. 

In  an  action  to  try  the  legality  of  an  election  to  office,  the  plaintiff  alleged  In  gen> 
eral  terms  that  he  was  elected.  Defendant  denied  that  plaintiff  received  a  majority 
of  the  lawful  votes  cast  at  the  election.  No  issue  of  fiMt  involving  this  question  di- 
rectly was  submitted  to  the  jury,  but  judgment  was  entered  for  defendant,  on  the 
ground  that  the  questions  presented  had  been  adjudicated  by  the  board  of  county 
canvassers.  Hb/a,  that  plaintiff  was  entitled  to  a  new  trial,  since  the  principal  isue 
raised  by  the  pleadings  had  not  been  tried. 

Appeal  from  superior  court,  Hertford  county;  Ayery,  Judge. 
B.  B.  Winbome  f&  Bro.  and  Z>.  A.  Bames^  for  phtintiff.    Blount  <6  BlowU 
and  E.  C  Smith,  for  defendant. 

Merrimon,  J.  The  relator  alleges  that  he  received  a  majority  of  the  vote* 
cast  for  clerk  of  the  superior  court  of  the  county  of  Hertford  at  the  regular 
election  held  in  the  year  1886.  and  was  then  lawfully  elected  to  that  office  for 
tlie  term  thereof  then  next  ensuing;  that,  nevertheless,  the  board  of  county 
canvassers  of  the  votes  so  cast,  unlawfully  rejected  and  refused  to  count  the 
votes  cast  for  the  relator  for  such  clerk  at  two  voting  places  in  that  county  at 
the  said  election,  and  falsely  pretended  to  ascertain  and  determine  that  the 
defendant  received  a  majority  of  the  votes  cast  for  such  clerk  at  said  election* 
when  in  fact  and  truth  he  did  not;  and,  in  pursuance  of  such  ascertainment, 
the  county  commissioners  of  that  county,  on  the  sixth  day  of  December,  1886, 
permitteil  him  to  give  bond  and  qualify  as  such  clerk,  and  take  possession 
of  the  office  in  that  respect;  and  on  that  day,  and  ever  thereafter,  he  has 
held  and  exercised  the  said  offlc(%  and  received  the  emoluments  thereof  to  his. 
own  use.    The  relator  demands  judgment  that  the  defendant  was  not  electvid 
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to  be,  and  is  not,  such  clerk,  and  that  be  was  cftly  elected,  as  he  alleges,  and 
is  entitled,  etc.  The  defendant  denies  the  material  allegations  of  the  com- 
plaint, and  pleads  '*  (6)  that  the  board  of  canvassers  are  invested  with  judicial 
power  to  open,  canvass,  and  declare  the  result  of  all  elections,  and  that,  in  the 
exercise  of  that  judicial  power,  the  board  of  canvassers  mentioned  in  the  com- 
plaint opened  and  counted  all  the  votes  cast  in  said  election,  except  certain 
votes  purporting  to  be  the  votes  cast  at  St.  John's  and  Winton  precincts,  and 
excluded  these  because  the  election  held  at  said  two  precincts  was  null  and 
void,  and  that  the  returns  from  those  precincts  were  invalid  and  void;  (7) 
that  the  questions  presented  in  the  complaint  have  already  been  tried  and  ae- 
termined  by  the  said  board  of  county  canvassers,  and  are  res  adjudicata^  and 
that  the  superior  court  has  no  jurisdiction  of  this  action/'  The  court  gave 
judgment,  whereof  the  following  is  a  copy:  "This  cause  coming  on  to  be 
heard,  and  it  appearing  that  the  questions  presented  have  already  been  adju- 
dicated by  the  board  of  county  canvassers  on  the  fourth  of  November,  1886, 
and  the  same  cannot  be  reheard  in  this  action,  it  is  adjudged  that  the  defend* 
ant  go  without  day,  and  recover  his  costs."  The  relator,  having  excepted, 
appealed  to  this  court. 

We  are  of  the  opinion  that  the  court  below  misapprehended  the  purpose 
and  scope  of  the  effect  of  the  statute,  (Code,  §  2694,)  which  provides  that 
"the  board  of  county  canvassers  shall,  at  their  said  meeting,  in  the  presence 
of  the  sheriff  and  such  electors  as  choose  to  attend,  open,  and  canvass,  and 
judicially  determine  the  returns,  and  make  abstracts  stating  the  number  of 
legal  ballots  cast  in  each  precinct  for  each  office,  the  name  of  each  person 
voted  for,  and  the  number  of  votes  given  to  each  person  for  each  different 
office,  and  shall  sign  the  same."  Power  is  thus  conferred  to  "canvass  and 
judicially  determine  the  returns," — that  is,  to  examine,  scrutinize,  and  in- 
quire about  them;  to  ascertain  and  declare  that  what  purports  to  be  such  re- 
turns are  or  are  not  such,  whenever  they  are  defective,  if  at  all,  and  what 
their  meaning  is;  and,  from  such  as  are  accepted  as  the  true  and  proper  ones, 
what  number  of  votes  were  cast,  for  whom  tney  were  cast,  and  the  result  of 
the  election  in  the  county,  as  prescribed  by  the  statute.  Power,  however,  is 
not  thus  conferred  to  make,  alter,  or  amend  returns.  Tlie  board  must  ac- 
cept and  act  upon  them,  if  they  are  sufficient,  as  they  come  from  the  judges  oj; 
the  election  at  the  voting  places.  It  is  the  province  of  this  board  to  ascertain 
the  result  of  the  election  in  the  county  from  the  returns,  and  only  from  them, 
and  to  declare  and  proclaim  that  result.  Peebles  v.  OommUsioners^^^'^. 
C.  385. 

It  will  be  seen,  from  what  has  been  said,  that  the  duty  of  the  board  of 
county  canvassers,  when  assembled,  is  not  simply  to  "proceed  to  add  the 
number  of  votes  returned"  together,  as  formerly  the  board  of  county  com- 
missioners were  required  to  do  under  the  statute,  (Acts  1871-72,  c.  185,  §  19 ;\ 
but  they  have  authority,  judicial  in  its  nature,  to  examine  the  returns,  and 
decide  upon  their  regularity,  correctness,  and  sufficiency,  and  to  accept  or  re- 
ject them  as  above  indicated.  This  court  held,  in  Moore  v.  Jones^  76  N.  C. 
182,  that  the  county  commissioners,  under  the  statute  just  cited,  possessed 
only  ministerial  authority,  and  hence  could  not  examine  and  decide  upon  the 
correctness  and  sufficiency  of  the  returns;  that  they  could  only  "add  the  num- 
ber of  votes  returned"  together.  In  view  of  this  decision,  and  to  enlarge 
the  powers  of  the  board  of  county  canvassers,  the  legislature  afterwards  en- 
acted (Acts  1876-77,  c.  275,  §  25)  that  they,  when  assembled  as  prescribed. 
should  "open  and  canvass  the  returns,  and  make  abstracts, "  etc.  This  provis- 
ion was  considered  in  Swain  v.  McHae,  80  N.  C.  Ill,  but  the  court  expressly 
declined  to  decide  that  It  did  or  did  not  confer  judicial  power;  and  in  Peebles^ 
V.  Commissioners,  supra,  subsequently  decided,  although  its  meaning  is  tQ 
Bome  extent  interpreted,  the  nature  of  the  power  is  left  in  some  doubt.  Aft-» 
erwards  the  legislature  enacted  the  statute  first  above  cited,  which  makes  Ux^ 
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legislative  intent  more  explicit,  and  confers  upon  the  board,  in  express  terms, 
authority  to  ''open  and  canvass  and  jadicially  determine  the  returns,  and 
make  abstracts,"  etc.  The  authority  conferred  by  this  provision  is  largely 
ludicia]  in  its  nature,  and  would  be  so  in  the  absence  of  the  word  ''judicially,'* 
embraced  in  it;  which,  it  seems,  was  inserted  to  i*emove  and  preclude  any 
possible  doubt  in  the  minds  of  courts  as  to  the  nature  of  the  power  in  tlie 
cases  above  referred  to.  The  employment  of  the  term  was  really  unneces- 
sary. It  only  served  the  purpose  to  indicate,  in  terms,  what  the  legislature 
bad  in  legal  effect  done,  if  it  Iiad  been  omitted  from  the  statute. 

The  power  in  question  clearly  extends  only  to  the  returns.  It  does  not  go 
beyond  them,  and  embrace  authority  of  the  board  of  canvassers  to  inquire, 
ascertain,  and  determine  whether  or  not  votes  cast  at  the  election  were  legal 
or  illegal;  whether  unlawful  votes  were  cast  for  one  candidate,  and  against 
another;  whether  lawful  votes  were  rejected, — and  like  questions  arising  at  the 
polls.  The  terms  of  the  statute  embrace  only  "returns,''  and  the  nature  of 
the  authority  conferred  does  not  embrace  such  further  jurisdiction;  nor  is  any 
method,  nor  are  there  any  means,  provided  for  deciding  fairly  and  justly  such 
questions  as  those  suggested,  and  the  settlement  of  serious  legal  controversies 
to  which  they  would  oftentimes  give  rise,  and  whicli  would  in  many  instances 
be  very  complicated  and  protracted,  requiring  much  time  and  legal  skill  in 
their  solution.  Nor  is  there  any  provision  made,  summary  or  otherwise, 
whereby  one  person  claiming  to  have  received  a  majority  of  the  votes  cast  at 
the  election,  and  to  have  been  elected,  notwithstanding  the  face  of  the  returns, 
can  contest  the  right  of  a  person  claiming  adversely  to  him.  No  such  juris- 
diction is  conferred,  and  the  board  of  canvassers  is  not  adapted  to  such  a  pur- 
pose. Such  rights  are  frequently  of  the  greatest  moment  and  consequence, 
not  only  to  the  parties  claiming,  but  the  people  as  well;  and  it  cannot  be  sup- 
posed that  the  legislature  intended,  by  remote  possible  implication,  that  such 
rights  should  be  finally  and  conclusively  determined  by  a  tribunal  charged 
with  special  duties,  composed  of  persons  generally  unskilled  in  the  law,  and 
not  clothed  with  means  adequate  or  suited  to  the  administration  of  public 
justice.  Such  jurisdiction  and  authority  cannot  arise  by  remote  implication 
and  mere  inference.  Moreover,  the  brief  time  within  which  the  board  of 
canvassers  must  discharge  their  official  duties  goes  to  show  that  it  is  not  their 
province  to  exercise  such  jurisdictional  functions.  They  are  expected  to  com- 
plete their  whole  service  in  one  or  two  days.  The  general  statutory  provi- 
sions and  regulations  in  respect  to  contesting  the  right  to  office  likewise 
clearly  indicate  that  their  action  in  respect  to  returns  is  not  conclusive  upon 
individuals  or  the  public  as  to  the  election;  and  the  whole  course  of  judicial 
decision  is  to  the  like  effect. 

The  result  of  the  election,  as  determined  by  the  board  of  county  canvassers 
upon  the  returns,  is  impoi-tant,  because  it  conclusively  settles,  prima  facie, 
the  right  of  the  person  so  ascertained  to  be  elected  to  have,  be  inducted  mto, 
and  exercise,  the  office,  and  receive  the  emoluments  thereof,  to  which  he  waa 
so  ascertained  to  be  elected;  but  this  determination  has  only  this  limited  ef- 
fect. It  is  not  final  and  conclusive  upon  any  person  interested;  nor  does  it 
affect  the  jurisdiction  of  the  proper  court,  in  a  proper  action  for  the  purpose, 
to  examine  and  pass  upon  the  correctness  and  sufficiency  of  the  returns,  and 
to  st>ttle  and  determine  the  true  and  lawful  result  of  the  election,  as  it  affects 
the  rights  of  the  parties  before  the  court.  The  sole  purpose  of  the  statute  is 
to  confer  authority  to  examine  and  scrutinize  the  "returns,"  as  already  indi- 
cated, to  the  end  that  the  true  result  of  tlie  electioir  as  it  appears  from  the 
lawful  returns,  so  determined  to  be  by  the  board,  shall  be  ascertained.  The 
board,  for  this  purpose,  is  clothed  with  power  to  decide  all  questions  arising 
upon  the  returns;  not  as  a  coui-t  possessed  of  jurisdiction  to  settle  legal  rights 
between  contending  litigants,  but  for  the  purpose  specified  in  the  statute.  It 
is  a  mistaken  notion  that  such  limited  exercise  of  judicial  power  is  conclusive; 
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it  only  bas  eifect  in  the  way,  to  the  extent,  and  for  the  purpose  contemplated 
by  the  statute  creating  it  and  authorizing  its  exercise.  The  registrar  and 
judges  of  election,  within  their  several  voting  precincts,  exercise  judicial 
power,  and  decide  many  impoitant  questions  in  respect  to  the  election  they 
bold,  and  the  rights  of  persons  claiming  the  right  to  vote:  but  these  decisions 
are  not  final,  nor,  geneniliy,  are  they  conclusiYe.  Thus  they  have  authority 
to  decide  that  a  particular  person  has  the  right  to  vote,  but  this  decision  in  no 
way  affects  the  jurisdiction  of  a  proper  court,  in  a  proper  action,  to  decide  that 
such  person  had  no  right  to  vote.  Tliis  is  so  in  respect  to  the  exercise  of  ju- 
dicial power,  in  many  respects,  by  many  officers,  where  duties  are  mixed  in 
their  legal  nature.  In  such  matters  the  decision  la  not  conclusive,  nor  is  it 
intended  to  be.  The  purpose  is  to  leave  the  matter  so  decided  open,  to  be  con* 
tested,  by  any  parties  interested,  regularly  before  the  proper  courts,  when 
need  be.  So  that  the  court  erred  in  holding  that  the  decision  of  the  board  of 
county  canvassers  in  question  was  final  and  conclusive  upon  the  relator. 

Numerous  Issues  of  fact,  some  of  them  not  raised  by  the  pleadings,  were 
submitted  to  the  jury,  to  which  they  responded;  and  the  relator  contends  that 
upon  the  admissions  In  the  answer,  and  the  findings  of  fact,  he  is  entitled 
now  to  have  judgment  upon  the  whole  matter  in  controversy.  We  do  not 
think  so.  All  pleadings  should  have  definiteness  and  precision,  certainly  in 
re8p<*ct  to  matters  material.  The  pleadings  here  are  not  so.  The  relator  al- 
leges in  general  terms  that  he  was  elected  clerk  of  the  superior  court.  The 
detV-ndant  dehies  that  he  received  a  majority  of  the  lawful  votes  cast  at  the 
eleetion.  Ko  issue  of  fact  involving  this  question  dii-ectly  was  submitteci  to 
the  jury.  The  facts  admitted  in  the  answer,  and  found,  do  not  settle  that 
question.  It  was  the  principal  one,  and  only  facts  incident  to  and  bearing 
upon  it — strongly,  it  must  be  conceded — are  settled.  The  counsel  of  the  re- 
lator insisted  correctly,  before  us,  that  he  did  not  offer  evidence  in  respect 
to  the  number  of  votes  cast  at  the  election,  or  at  all,  because  the  court  did  not 
consider,  much  less  pass  upon,  the  merits  in  this  respect.  It  appears  that  the 
eonrt  decided  only  the  single  question  decided  adversely  to  the  relator,  and  the 
principal  issue  raised  by  the  pleadings  was  not  submitted  to  the  jury.  We 
therefore  tliink  that  the  appellant  is  entitled  only  to  a  new  trial,  and  we  so 
adJiKlge.  To  that  end  let  this  opinion  be  certified  to  the  superior  court  ac- 
cording to  law.    It  is  so  ordered. 


QUARLBS  t>.  JJBNKIKS. 
{Supreme  Court  of  North  Carolina.    October  10,  1887.) 

1.  Acoouirr— Plea  of  Settlement. 

in  an  action  for  money  bad  and  received,  claimed  by  plaintiff  to  have  been  oveiv> 
)iaid  to  defendant  on  an  account,  when  the  defendant  seto  up  a  final  settlement  and 
mutual  discbarge,  which  is  denied  by  plahitifl',  an  issue  is  raised  which  must  be 
tried  before  the  account  incident  to  the  action  is  taken. 

2.  Bjettlkheiit^Iupbachmbnt. 

In  an  action  involving  an  account,  when  the  plaintiiT  does  not  allege  a  settle- 
ment which  he  seeks  to  attack  for  sutflcienc  cause,  and  have  canceled  or  set  aside,. 
but  denies  broadly  that  there  was  a  final  settlement,  as  alleged  by  defendant,  it  is 
not  necessary  for  the  plaintiff  t<»  alloK^  specific  errors,  fraud,  or  the  like  in  the  set- 
tlement be  seeks  to  overturn ;  the  question  being  whether  there  was  a  final  settle* 
ment,  as  allied  by  the  defendant,  or  not. 
8.  Same. 

In  an  action  involving  an  account,  when  a  final  settlement  is  alle<2;ed  by  the  de- 
fendant, and  (he  evidence  whether  there  was  such  settlement  or  not  is  confiicting, 
and  tends  to  prove  that  the  iiarties  essayed  a  settlement  which  was  not  consuin- 
in^ted,  and  that  what  was  done  was  n«)t  to  be  treated. as  final  unless  certain  condi- 
tions were  performed,  it  is  proper  fur  the  court  to  instruct  the  jury  that  if  the  set- 
tienient  was  to  be  final  on  conditions  to  be  performed  by  the  defendant,  and  he 
foiled  to  observe  and  perform  the  same,  then  ttiere  was  no  such  settlement  and  dis* 
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4.  Same. 

In  an  action  involving;  an  account,  the  defendant  set  apa  final  Bcttlement;  al- 
leging, among  other  things,  that  on  a  certain  date  the  plaintiff  and  defendant  had 
a  final  agreement,  and  that  thereupon  a  third  party  paid  the  defendant  the  amount 
acknowledged  to  be  due  by  the  plaintiff,  and  that  the  defendant  dellverad  up  to  said 
third  person  all  accounts  and  mortgages  against  the  plaintiff.  Jfeld^  that  the  trial 
court  properly  refused  to  submit  to  the  jury  an  issueas  to  whether  such  third  party 
had  actually  paid  the  amount  as  alleged;  that  this  was  evidential  matter,  to  be 
offered  on  the  trial  of  issues  raised  by  the  pleadings  to  which  it  might  be  pertinent. 

Appeal  from  superior  court,  Halifax  country;  Shipp,  Judgo. 

Action  for  money  bad  and  received  by  the  defendant  to  the  use  of  plaintiff* 
being  the  proceeds  of  cotton  sold  by  defendant  for  plaintiff,  and  for  double 
the  amount  of  usurious  interest  paid  by  plaintiff,  and  received  by  defendant. 
Plaintiff  and  defendant  had  had  business  transactions  together,  consisting  of 
sales  of  cotton  by  defendant  for  plaintiff,  and  money  and  supplies  advanced 
hj  defendant  to  plaintiff.  Plaintiff,  in  his  complaint,  alleged  a  pretended 
settlement  of  said  transactions,  on  which  plaintiff  bad  paid  defendant  $lbO 
more  than  he  justly  owed  defendant;  and  also  paid  to  defendant,  who  know- 
ingly received  the  same,  on  said  account.  $110  interest,  which  was  more  than 
the  legal  rate  of  interest  on  the  said  advancements,  and  demanded  an  ac- 
counting. Defendant  alleged  a  final  settlement  of  ail  matters  and  things  b^ 
tween  them. 

Joh7i  A,  Moore,  for  plaintiff.    It.  0.  Burton,  for  defendant 

Merrimon,  Ji  The  pleadings  are  informal  and  confused.  In  effect,  the 
complaint  alleged  two  distinct  causes  of  action:  the  first  for  money  had  and 
received,  growing  out  of  transactions  that  render  an  account  necessary;  the 
second  for  usury.  No  question  was  made  as  to  whether  these  causes  of  ac- 
tion could  be  united  in  the  same  action.  As  to  the  first,  the  defendant 
pleaded  a  final  settlement  and  mutual  discharge  as  to  sundry  dealingSt  includ- 
ing the  first  cause  of  action,  between  the  plaintiff  and  himself,  on  the  twenty- 
fifth  of  July,  1882.  This  the  plaintiff  denied,  and  thus  an  issue  was  raised 
which  the  court  properly  held  must  be  tried  before  ordering  the  account  to  be 
taken  incident  to  the  first  cause  of  action,    demerits  v.  Rogers^  95  N*.  C.  248. 

The  plaintiff  did  not  allege  a  settlement  which  he  sought  to  attack  for  suf- 
ficient cause,  and  have  canceled  or  set  aside  by  this  action.  He  denied  broadly 
that  there  was  a  final  settlement  as  alleged  by  the  defendant.  It  was  not 
therefore  necessary  that  he  should  allege  specific  errors,  fraud,  or  the  like,  in 
a  settlement  he  sought  to  overturn.  The  simple  question  raised  was,  was 
there  a  final  settlement  as  alleged  by  the  defeudaot  or  not?  The  evidence  as 
to  whether  there  was  or  was  not,  was  conflicting.  It  tended  to  prove.  In  one 
respect,  that  the  parties  essayed  a  settlement  which  was  not  consummated; 
that  what  was  done  in  that  respect  was  not  to  be  treated  as  final,  unless  cer- 
tain conditions  were  observed  and  performed  on  the  part  of  the  defendant 
The  court,  therefore,  properly  instructed  the  jury,  in  effect,  that  if  the  settle- 
ment alleged  was  to  be  final,  on  conditions  to  be  observed  and  performed  on 
the  part  of  the  defendant,  and  he  failed  to  observe  and  perform  the  same  ac- 
cording to  the  terms,  as  agreed  upon  between  the  parties,  then  there  was  no 
such  settlement  and  discharge. 

The  court  properly  refused  to  submit  to  the  jury  an  issue  as  to  whether  or 
not  a  person  named  iiad  paid  the  debt  due  from  the  plaintiff  to  the  defendant, 
and  turned  over  all  the  papers  to  him.  This  was  evidential  matter,  to  be  offered 
in  evidence  on  the  trial  of  issues  raised  by  the  pleadings  to  which  it  might 
be  pertinent.  Only  the  issues  raised  by  the  pleadings  should  be  submitted  to 
the  jury,  except  that  the  court  may,  in  its  discretion,  submit  questions  of  fact 
as  allowed  by  the  statute.  Porter  v.  Railroad  Co.,  ^7  N.  C.  66,  2  S.  £. 
Hep.  374. 

As  to  the  second  cause  of  action,  the  defendant  denied  the  allegations  of 
the  complaiut.    The  issue  thus  raised  was  not  tried.    Any  question,  Uiere- 
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fore,  as  to  how  far  the  defendant  can  be  compelled  to  testify  as  to  facts  tend* 
iag  to  charge  him  with  liability  for  the  usury  alleged,  is  not  before  us,  and 
we  express  no  opinion  in  that  respect. 
Judguent  affirmed. 

Central  B.  B.  &  Banking  Ck>.  o.  Smith. 

(Supreme  Qmrt  of  Georgia.    March  26,  1887.) 

1.  NBGLiQurcs— Railboad  Tbaiit  Runrivq  T6BOUOH  Town— Rats  of  Spud  at  Oikms- 
mo. 

In  an  action  for  daniafces  for  injuries  received  by  being  struck  by  one  of  defend- 
ants' railroad  trains,  where  the  evidence  showed  thai  the  accident  occurred  be- 
tween crossings,  65  yards  fVom  the  nearest,  in  a  town  in  which  an  ordinance  limited 
the  rate  of  speed  in  passing  over  crossings  to  10  miles  an  hour,  an  instrnctlon  that 
a  rate  of  speed  of  more  than  10  miles  an  hoar  at  tlie  time  of  the  injory  would  be 
negligence,  is  erroneous. 

3.  Same— Walking  oir  Track— Qross  Nbgliqsncx. 

Plaintifi*  was  walking  on  defendants'  railroad  track  before  day-break,  and,  after 
having  gone  60  or  65  yards  fi-oni  the  crossing  from  which  he  started,  without  being 
aware  of  any  dangeh  was  struck  by  a  regular  train  whieh  was  running  at  a  high- 
rate  of  speed,  and  the  l>ell  on  whic^  was  not  mug  at  the  crossing.  The  employes 
on  the  train  were  not  aware  of  plaintiff's  presence  on  the  track.  In  an  action 
brought  to  recover  damages  for  the  injuries  sustained,  A^rZ,  that  plaintiff  was  guilty 
of  gross  negligence,  which  bound  him  to  anticipate  negligence  on  the  part  of  de- 
fendant, and  that  a  verdict  in  his  fitvor  was  therefore  not  warranted  by  the  evi- 
dence.> 

a.  Samb. 

The  rule  contained  in  CodeGa.  J  30M,  that  in  actions aeainst  railroad  companies, 
for  negligent  injuries  to  person  or  property,  if  the  compTainaut  and  defendant  are 
both  in  fault,  the  complainant  may  recover,  but  his  damages  shall  be  diminished 
in  proportion  to  his  default,  has  no  application  where  the  complainant  is  guilty  of 
gross  negligence. 

Appeal  from  superior  court,  Clayton  county;  Richard  H.  Clark,  Judge. 

A.  M.  Lawton,  John  D,  SteioarU  W.  X.  Watteraout  and  John  I,  Hall,  for 
plaintiff  in  error.  Spence  d  Stewarts  C.  W.  Hodnett,  and  R.  T.  Dorsey,  for 
defendant. 

BuRCKLEY,  C.  J.  Smith  recovered  against  the  Central  Railroad  Company 
heavy  damages  for  a  personal  injury.  The  railroad  company  made  a  motion 
for  a  new  trial,  and  it  was  overruled.  Ond  of  the  grounds  of  the  motion  was 
that  the  judge  instructed  the  jury  that,  if  there  was  a  failure  to  check  the 
speed  of  the  train,  and  ring  the  bell  at  a  crossing  within  the  limits  of  the  town 
of  Jonesboro,it  was  negligence;  also  that  a  failure  to  observe  an  ordinance  of 
the  towi\  as  to  the  rate  of  speed,  if  they  found  there  was  such  an  ordinance, 
(which  question  he  referred  to  the  jury,)  would  be  negligence.  He  charged 
them  touching  that  ordinance  as  if  it  applied  to  the  whole  town;  whereas,  in 
looking  to  the  record,  we  find  that  the  ordinance  applies  only  to  the  crossings 
within  the  town.  It  was  not  an  ordinance  limiting  the  rate  of  speed  in  run- 
ning all  the  way  from  one  corporation  line  to  the  other,  but  simply  limiting 
the  rate  of  speed  to  not  exceeding  10  miles  an  hour  on  the  crossings. 

1.  The  omission  of  specific  acts  of  diligence  prescribed  by  statute,  or  by  a 
valid  municipal  ordinance,  is  negligence  perse;  and  the  court  may  so  instruct 
the  jury.  While  negligence  is  always  a  question  of  fact  when  the  law  is  silent 
touching  the  specific  act  done  or  left  undone,  yet  where  a  statute  expressly 
enjoins  an  act,  the  act  is  then  within  all  degrees  of  diligence,  even  the  very 

iBespecting  the  liability  of  railroad  companies  for  injuries  sustained  by  trespassera 
on  their  tracks,  see  Williams  v.  Bailroad  Ck>.,  (Cal.)  13  Pac.  Rep.  219;  Hail  road  Co. 
▼.  Stroud,  (Miss.)  2  South.  Rep.  171 ;  Railway  Co.  v.  Monday,  (Ark.)  4  S.  W.  Rep.  782; 
Railroad  Co.  v.  Haynes,  (Ark.)  1  8.  W.  Rep.  774,  and  note. 

See,  also,  Hughes  v.  Bailroad  Co.,  (Tex.)  4  S.  W.  Rep.  219. 
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lowest,  and  its  omission  is  negligence  as  matter  of  law.  Whether^  the  pre- 
«cribed  act  was  done  or  not  in  the  given  ease,  is,  of  ootiree,  by  its  very  nat- 
ure, a  question  of  fact;  but  whether  it  should  or  should  not  have  been  done, 
the  statute  settles  by  prescribing  it  as  a  duty.  Railrond  Co,  v.  Wyly^  65  Ga. 
120;  Code,  §§  708,  710. 

2.  The  next  point  we  rule  is  that  an  ordinance  limiting  the  rate  of  speed  in 
passing  over  crossings  to  10  miles  an  hour,  does  not  imply  that  tliis  rate  is 
not  to  be  exceeded  between  crossings.  The  injury  occurred  between  cross- 
ings some  65  yards  from  the  nearest;  and  the  ordinance  did  not  apply  to  that 
point:  yet  the  judge  instructed  the  jury  that  if  at  the  time  the  injury  occurred 
the  rate  of  speed  was  more  than  10  miles  an  hour,  that  would  be  negligence, 
provided  there  was  an  ordinance  in  evidence,  (as  there  was,)  applicable  to  the 
town  of  Jonesboro.  This  instruction  was  erroneous,  because  the  ordinance 
did  not  apply  to  the  place  of  the  injury,  the  same  not  being  a  crossing. 

3.  The  circumstances  of  the  injury  were  very  striking,  and  somewhat  pecul- 
iar, considering  that  there  was  a  recovery.  Smith,  shortly  before  day,  while 
it  was  still  dark,  got  on  the  railroal  track  in  Jonesboro  at  a  crossing,  and 
turned  down  the  track,  using  it  for  a  walk,  and  had  gone  only  about  ^  or  65 
yards  when  the  train,  running  at  high  speed,  struck  him,  threw  him  off  the 
track,  crushed  his  les,  and  injured  him  seriously.  The  evidence  as  to  the 
negligence  of  the  railroad  company  was  somewliat  conflicting,  but  there  was 
an  admitted  failure  to  ring  the  bell  when  approaching  and  passing  over  the 
croHsing.  Smith,  however,  was  not  on  the  crossing,  nor  on  that  side  of  it 
wldch  the  engine  was  upon  in  approaching  it;  he  was  on  the  f ui-ther  side  cf 
the  crossing.  The  train  was  probably  running  at  a  much  higher  rate  of  speed 
than  it  ought  to  have  run  so  near  to  a  crossing.  There  was  some  evidence 
tending  to  show  that  the  speed  was  low;  hut  grant  that  it  was  high,  too  high, 
and  that  there  was  very  great  negligence  on  the  part  of  the  railr<^  company, 
yet  it  is  manifest  that  Smith  was  out  of  his  place  at  the  time  he  was  injured. 
Grant  that  the  track  was  often  used  l>y  persons  to  walk  along  it;  that  there 
was  no  objection  to  such  use;  that  Smith  was  there  by  implied  or  tacit  license, 
— he  was  there  under  circumstances  that  required  him  to  have  ail  his  senses 
on  tlie  alert  for  trains,  and  to  get  out  of  the  way  wlien  any  of  them  approached. 
It  would  be  ILigrantly  unreasonable  and  improbable  to  presume  that  he  or  any 
one  else  had  the  sluulow  of  a  right  to  use  the  track,  especially  at  such  an 
hour,  on  any  other  condition.  The  train  was  on  its  regular  schedule  time. 
He  quietly  walked  along  upon  the  track  as  if  it  belonged  to  him;  the  train 
struck  him,  knocked  him  down  and  broke  his  leg,  those  on  the  engine  not  see- 
ing him  or  being  aware  of  his  presence.  It  was  at  least  as  much  his  business 
to  look  for  the  engine  as  it  was  the  engineer's  business  to  look  for  him.  The 
engine  was  a  much  larger  object  tlian  he  was;  it  carried  a  head-liglit,  and 
could  have  been  seen  as  far  tis  he  could.  It  was  not  possible  for  the  engineer 
to  have  discovered  him  on  the  track  sooner  than  he  could  have  seen  the  head- 
light. The  presence  of  the  engine  was  more  to  have  been  expected  by  him 
than  his  presence  was  to  be  expected  by  the  engineer.  He  had  much  less 
reason  to  be  surprised  than  the  engineer  had.  As  matter  of  fact,  to  walk 
along  the  middle  of  a  railroad  track  between  crossings,  when  it  is  dark,  and 
without  knowing  and  remembeiing  whether  a  train  is  due  or  not,  and  with- 
out looking  out  in  both  directions  for  trains  that  may  be  due,  and  without 
listening  attentively  and  anxiously  for  the  roar  and  rattle  of  machinery,  as 
well  as  for  the  sound  of  bell  or  whistle,  is  gross  negligence. 

4.  There  is  very  frequently  a  mist^ike  made  in  not  considering  our  duties 
to  the  absent.  Corporations  are  necessarily  absent.  They  cannot  be  present 
otherwise  than  by  a  fiction.  They  are  blind  and  deaf,  and  have  no  hands; 
and  they  are  constrained  to  transact  their  business  and  conduct  tiieir  opera- 
tions by  means  of  servants  and  agents.  They  are  entitled  to  no  more  protec* 
tion  tlian  a  natural  penwn  employing  auch  instrumentalities^  but  aroentitled 
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to  as  much.  If  there  is  anj  difference  upon  principle,  a  fair  mind  would  be 
disposed  to  be  rather  more  indulgent  towards  them,  and  to  treat  them  like  an 
infirm  natural  person  who,  by  reason  of  having  deficient  physical  powers  of 
bis  own,  had  to  employ  servants  and  agents  necessarily.  But  the  law  places 
all  persons,  natural  and  artilicial,  simply  upon  equal  terms  as  to  tlie  sliort- 
eomings  of  their  employes.  Everybody  knows  that  servants  and  agents  are 
prone  to  be  less  attentive  to  the  business  of  employers  than  men  are  to  their 
own  affairs.  Has  anybody  a  right,  by  an  act  of  gross  negligence  on  liis  own. 
part,  to  put  an  employer  to  the  risk  of  injuring  him  by  the  negligence  of  a 
careless  servant?  You  send  your  servant  to  do  something  upon  your  prem- 
ises; I  have  leave,  express  or  implied,  to  be  upon  the  same  premises;  by  my 
negligence  I  get  in  the  way  of  your  servant;  he  proves  to  be  negligent  also, 
and  1  am  injured;  I  bring  an  action,  and  maintain  it,  against  you  for  the  neg- 
ligence of  your  servant.  If  I  am  in  my  right  place,  and  in  the  use  of  proper 
care  and  diligence,  you  ought  to  answer  for  your  servant  the  same  as  for 
yourself;  but  if  I  am  out  of  place,  and  thereby  put  you  to  the  hazard  of  your 
servant  approaching  me  negligently,  and  hurting  me,  it  ought  to  be  a  strong 
C5ise  that  would  entitle  me  to  recover  against  you, — a  very  strong  case.  The 
case  before  us  is  very  weak.  A  person,  while  grossly  negligent  himself,  has 
no  legal  right  to  count  on  due  diligence  by  others,  but  is  bound  to  anticipate 
that  others,  like  be  has  done»  may  fail  in  diligence,  and  must  guard  not  only 
against  negligence  on  their  part  which  he  might  discover  in  time  to  avoid 
the  consequences,  but  also  against  the  ordinary  danger  of  there  being  negli- 
gence which  he  might  not  discover  until  too  late.  Smith  shows  b^  his  own 
testimony  that  he  did  not  discover  his  danger  If  he  had  been  on  the  cross- 
ing, or  at  any  place  he  was  by  right  entitled  to  be,  he  would  have  been  war- 
rafited  in  assuming  that  the  whole  world  would  bedilisrent  in  respect  to  him 
and  his  safety ;  but,  as  be  was  engaged  in  an  act  of  gross  negligence  him- 
self, he  ought  to  have  anticipated  that  somebody  else  might  fail  in  diligence, 
and  the  consequences  might  comedown  upon  him  before  he  discovered  the  neg- 
ligence. This  view  of  the  law  of  the  case  was  not  presented  by  the  couii;  in 
charging  the  jury;  but,  on  the  contraiy,  it  seems  to  iiave  been  the  opinion  of 
the  Judge,  and  so  announced  in  the  charge,  that,  unless  Smith  could  have 
avoided  the  consequences  of  the  company's  negligence  by  the  exercise  of  ordi- 
nary care,  (his  duty  to  exercise  that  care  beginning  when  he  might  or  ought 
to  have  discovered  the  company's  negligence,)  he  could  still  rect>ver  partial 
damages  under  the  rule  of  apportionment  laid  down  in  the  Code  for  cases  of 
contributory  negligence.  The  error  of  this  position,  under  the  facts  of  the 
present  case,  is  that  Smith  was  under  obligation,  when  grossly  negligent  him- 
self, to  anticiiiate  negligence  as  well  as  to  discover  it.  He  could  not  discover 
it  untilit  had  bagun;  he  ought  to  have  anticipated  that  it  might  begin  and 
that  he  might  not  find  it  out  in  time  to  shun  the  consequences. 

There  are  various  gi'ounds  in  the  motion  for  new  trial, — various  points  made, 
— hut  what  we  rule  disposes  of  the  case  upon  its  real  merits,  and  it  is  unnec- 
essary to  deal  with  every  point.  We  reverse  the  judgment  with  the  rulings 
which  I  have  read  from  the  bench  in  the  notes  prepared  to  be  used  as  a  syl- 
labus to  this  opinion.  The  court  erred  in  the  charge,  and  the  verdict  was 
not  warranted  by  the  evidence.    Judgment  reversed. 


Tift  c.  Jones. 

iStipr^me  Court  of  Oeorgia.    February  36, 1S87.) 

Toll-Bbipob— >AcTioN  FOB  Nkciliobnob  of  Kkkfrb— Bad  Cohduct— Plbadiho. 
In  an  action  brought  affainat  the  keeper  of  a  toll-bridge  for  injuries  sustained  by 

Slaintiff  while  a  traveler  over  the  bridge,  the  only  breach  of  duty  cbai^ged  in  the 
eclaration  whs  defendant's  iiegligent  lailnre  to  kuep  the  bridge  in  a  safe  condltiun 
for  travel.    Held^  that  plaintiff  must  be  limited  in  his  recovery  to  the  damages 
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arising  from  the  breach  of  duty  assigned  in  the  declaration ;  and  ftn  instr 
the  jury  that  defendant  was  liable  for  damages  arising  from  his  ne^clect  oi 
ncss  or  had  conduct^  although  such  is  the  provision  oi  Ck>de  Qa.  }  680,  is  e 

2.  NEOLiGKifCE— What  Constitdtes  Okdinary  Cabb. 

Except  in  tlie  case  of  an  act  the  performance  of  which  is  required  b^ 
court  cannot  rightfully  charge  that  certain  acts  do  or  do  not,  in  a  given  < 
stitute  ordinary  care ;  and,  in  an  action  brought  against  the  keeper  of  a  t< 
for  iojuries  sustained  by  plaintiff,  it  is  not  error  for  the  court  co  refuse 
that  '*  ordinary  cure  requires  of  a  party  crossing  a  chasm,  on  timbers  eleval 
end,  to  look  in  front,  and  to  where  he  is  placing  his  feet,  and  see  whether 
in  front  of  him  is  torn  up  or  not;  and  if  he  fails  to  exercise  said  care,  h 
recover.    ♦    ♦    ♦" 

S.  Trial — Instbuotzoks — AaBUMPnoir  or  Facts  Pbovbd. 

While  a  judge  may  not  usurp  the  functions  of  a  jury  by  declaring  what 
joroced,  it  is  not  error  for  him,  in  explaining  a  ruling,  to  refer  to  certain  n 
oeiiig  tn  evidence. 

4.  Same— Witness— Cboss-Ex amis atiow—Rbbponsivb  Aitswbbs. 

A  witness  was  asked  by  defendant,  on  cross-examination,  what  danger  t 

to  his  daughter  after  she  crossed  the  river,  to  which  he  answered  that  '* 

1870,  and  there  were  tramps  and  vagabond  negroes  traveling  up  and  ( 

country.    I  did  not  know  what  insult  or  indignity  might  be  offered  ha 

'  that  the  answer  was  responsive,  and  defendant  s  objection  to  it  was  not  w< 

5.  Same— BxTKKT  of  Right  to  Cboss-Examine. 

Where,  in  a  discussion  between  the  court  and  defendant's  counsel,  as  tc 
priety  of  protracting  the  defendant's  cross-examination  of  a  witness  on 
subject,  the  conrt  remarked  that,  as  its  object  was  to  save  time^  it  would 
accomplished  by  avoiding  argument,  and  allowing  counsel  to  proceed, 
did,  defendant  cannot  complain  that  the  action  of  the  court  tended  to  al 
right  of  cross-examination,  or  to  prejudice  the  jurors  against  him. 

6.  Same — Leading  Questions — Objbc3tions. 

Where,  in  a  question  objected  to  as  leading,  the  matters  referred  to  in 
might  otherwise  make  it  leading  have  previously  been  folly  disclosed  b^ 
ness,  the  objection  is  not  well  taken. 

7.  Appeai^-Revibw — Objections  to  Evidence ^Excbptionb  xdst  8iatb  G» 

Under  Code  Qa.  {  4251,  an  exception  to  the  admission  of  testimony,  wi 
not  state  the  grounds  of  objection,  will  not  be  considered  on  appeaV. 

From  superior  court,  Dougherty  county;  Boweb,  Judge. 

Defendaut  was  the  keeper  of  a  toll-bridge,  and  this  action  was  bn 
recover  damages  for  injuries  sustained  by  plaintiff  while  a  traveler  on 
ant's  bridge,  alleged  to  have  been  caused  by  defendant's  n^iigent  f 
keep  the  bridge  in  proper  condition  for  travel.  Reports  of  the  case  ii 
appeals  will  be  found  in  63  Ga.  488,  and  74  Ga.  469. 

The  facts  material  to  the  several  assignments  of  error  dtscussei 
opinion  are  as  follows: 

The  court  refused  to  charge  as  follows:  "Ordinary  care  requires  cA 
Crossing  a  chasm,  on  timbers  elevated  at  one  end,  to  look  in  front 
where  he  is  placing  his  feet,  and  [see]  whether  the  floor  in  front  c 
torn  up  or  not;  and,  if  he  fails  to  exercise  said  care,  he  cannot  reoov 
ever  much  the  defendant  may  have  been  negligent." 

With  reference  to  a  question  asked  on  the  cross^xamination  of  | 
the  court  said:  ** This  is  extending  a  little  too  far.  Ask  him,  if  you 
fill  about  his  condition,  physical  and  mental,  and  let  him  get  through 
We  have  had  a  great  deal  of  evidence  on  this  subject."  Counsel  for 
ant  insisted  on  proceeding  with  the  examination  on  this  point,  and  con 
to  argue  the  question,  wliereupon  the  court  remarked  that,  as  the  ob 
merely  to  save  time,  it  would  better  accomplish  that  purpose  to  a' 
ai'gument  by  allowing  the  counsel  to  go  on  with  the  question,  which 
Tills  action  of  tire  court  defendant  assigned  as  error,  in  that  it  ti 
cut  off  full  cross-examination,  and  to  create  prejudice  and  bias  aga 
*  •  •  defendant  in  the  minds  of  the  jury.  (The  court  stated,  i 
to  these  grounds,  that  the  examination  on  this  subject  had  already  be 
ough  and  lengthy.) 
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Defendant's  counsel  asked  the  plaintiff,  as  a  witness,  what  danger  there  was 
to  his  daughter  after  she  crossed  the  river,  and  the  witness  answered:  "It 
was  in  1870,  and  there  were  tramps  and  vagabond  negroes  traveling  up  and 
down  the  country.  1  did  not  know  what  insult  or  indignity  might  be  offered 
her."  Defendant's  counsel  objected  to  the  answer  and  the  court  overruled 
the  objection. 

In  the  course  of  explaining  a  ruling,  the  court  said:  ''It  is  in  evidence  al- 
ready that  the  toll -keeper  told  him  to  put  his  horse  up,  and  come  back  and 
cross.  That  might  have  reduced  the  amount  of  care  and  diligence  he  may 
otherwise  have  used,  or  made  some  change.  I  do  not  know  what  the  jury 
mny  think  of  it. "  Defendant  insists  that  this  contained  an  expression  of 
opinion  of  the  judge  as  to  what  had  been  proved,  and  was  also  a  misstatement 
as  to  what  had  been  testified  to  by  the  plaintiff. 

The  defendant  objected  to  the  following  question  as  leading:  "What  would 
you  have  done  as  to  crossing  that  bridge  but  for  what  was  said  to  you  by  Mr. 
Joiner  about  going  and  putting  up  your  horse,  and  about  your  daughter  hav- 
ing gone  over?"  The  defendant  objected  also  to  the  testimony  contained  in 
the  answer  to  this  question,  but  states  no  ground  of  objection. 

R.  F.  Lyon  and  W.  T.  Jones,  for  pLiintlfl  in  error.  D,  H.  Pope  and  9.  J. 
Wright,  contra. 

GuLRKE,  J.  The  record  in  this  case  presents  23  assignments  of  error.  Five 
of  these,  to-wit,  the  fourth,  fifth,  sixth,  seventh,  and  eighth,  relate  to  the  rul- 
ings and  conduct  of  the  judge  pending  the  introduction  of  the  evidence;  16» 
to-wit,  the  first,  ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth, nineteenth,  twentieth,  twenty-first, 
twenty-second,  and  twenty-third,  to  the  charge  of  the  court,  and  two,  to-wit, 
the  second  and  third,  to  the  verdict.  We  will  pass  upon  these  assignments 
in  the  order  stated,  except  that,  for  reasons  which  will  appear  obvious,  we 
shall  decide  nothing  as  to  the  verdict. 

1.  The  complaint  on  the  fourth  assignment  of  error  is  that  the  defendant's 
right  to  cross-examine  the  plaintiff  was  abridged  by  the  court.  We  find,  on 
reading  the  brief  of  eviiv-nce,  that  this  complaint  is  without  merit.  It  ap- 
pears simply  that  some  colloquy  occurred,  between  the  judge  and  the  leading 
counsel  for  the  defendant,  about  the  propriety  of  a  question  which  the  latter 
asked  the  plaintiff,  in  which  the  judge,  after  some  hesitation,  allowed  the 
question.    Nothing  was  said  by  the  judge  to  the  injury  of  defendant. 

2.  What  is  here  said  about  the  fourth  assignment  of  error  applies  also  to 
the  fifth,  which,  indeed,  relates  substantially  to  the  same  matter. 

3.  The  sixth  assignment  of  error  is  not  well  taken.  The  evidence  to  which 
it  refers,  and  which  was  allowed  over  defendant's  objection,  was  directly  re- 
sponsive to  a  question  propounded  by  his  counsel.  It  may  be  added,  too, 
that  the  question  was  in  line  with  several  others  which  immediately  pre- 
ceded it. 

4.  It  is  aUeged,  In  substance,  in  the  seventh  assignment,  that  the  judge,  in 
passing  upon  the  admissibility  of  some  testimony  tendered  by  plaintiff,  re- 
ferred, by  way  of  explaining  his  judgment,  to  certain  facts  as  already  in  evi- 
dence. The  defendant  says  that  this  is  error,  because  it  involves  an  expres- 
sion of  opinion  by  the  judge  that  the  facts  recited  by  him  were  proved;  and, 
further,  because  the  judge  misstated  these  facts  as  exhibited  in  the  testimony. 
The  latter  objection  appears,  on  an  inspection  of  the  brief  of  evidence,  to  be 
unfounded.  The  judge  stated  correctly  wliat  the  witness  in  question  had  tes- 
tified. The  other  objection  rests  upon  a  confused  notion  of  evidence  and 
proof.  "The  word  evidence,  in  legal  acceptation,"  says  Greenleaf,  "includes 
all  the  means  by  which  any  alleged  matter  of  fact,  the  truth  of  which  is  sub- 
mitted to  investigation,  is  established  or  disproved.  This  term,  and  the  word 
*  proof,'  are  often  used  Indifferently,  as  synonymous  with  each  other;  but  the 
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latter  is  applied  by  the  most  accurate  logicians  to  the  effect  of  evidence,  and 
not  to  the  medium  by  which  truth  is  established.''  1  Greenl.  Ev.  §  1.  Should 
a  judge  declare  what  has  been  proved,  he  would  violate  a  statute  of  this  state, 
and  usurp  the  functions  of  the  jury;  but  there  are  many  purposes  for  which 
he  may  riffhtly  state  matters  which  are  in  evidence.  Reinhart  v.  Miller^ 
22  Ga.  408;  Johnson  v.  State,  30  Ga.  426;  Green  v.  State,  43  Ga.  368;  De 
Saulles  V.  Leake,  56  Ga.  865;  Patterson  v.  State,  68  Ga.  292. 

5.  The  question  excepted  to  as  leading,  in  the  eighth  assignment  of  error, 
does  not  appear  to  us  to  be  open  to  this  criticism,  when  taken  in  connection 
with  the  antecedent  examination  of  the  witness.  The  matters  in  the  ques- 
tion which  might  have  imparted  to  it  this  character,  had  already  been  fully 
disclosed  by  the  witness.  The  testimony  set  out  in  this  assignment  as  objec- 
tionable cannot  be  considered  by  this  court,  as  no  ground  of  objection  Is  men- 
tioned. The  rule  that  the  ''bill  of  exceptions  shall  specify  plainly  the  decision 
complained  of,  and  the  alleged  error,''  is  not  complied  with  where  a  party  ex- 
cepts to  testimony  without  giving  any  reason  why  it  should  not  be  received. 
Code.  §  4251:  Ingram  v.  Little,  14  Ga.  178,  184. 

6.  We  come  now  to  a  long  series  of  exceptions  to  the  charge  of  the  court. 
It  is  alleged  in  the  first  assignment  of  error  that  the  court  failed  to  give  to  the 
jury  certain  written  instructions  therein  set  out,  and  which  were  duly  pre- 
sented to  the  judge.  We  think  the  request  was  properly  refused.  It  is  the 
4iuty  of  the  judge  to  explain  to  the  jury  what  is  meant  by  ordinary  care,  but 
he  cannot  rightfully  direct  them  that  certain  facts  recited  by  him  do,  or  do 
not,  constitute  ordinary  care  in  a  given  case.  Negligence  and  diligence  are 
questions  for  the  jury,  to  be  determined  in  each  case  upon  its  own  facts,  and 
the  judge  would  invade  its  province  should  he  declare  when  either  is  proved. 
Baston  v.  Railroad  Co.,  60  Ga.  339,  341;  Redding  v.  Railroad  Co.,  74  Ga. 
885, 886.  The  court  has  qualified  this  rule  to  the  extent  only  of  deciding  that, 
where  the  law  Itself  requires  the  performance  of  any  act,  the  judge  may  in- 
struct the  jury  that  due  diligence  would  require  the  doing  of  such  act.  Rail- 
road Co.  V.  Wyly,  65  Ga.  120. 

7.  In  respect  to  the  other  complaints  against  the  charge  of  the  court,  we 
are  of  opinion  that,  with  one  exception,  they  are  not  just.  This  exception  re- 
lates to  so  much  of  the  charge  as  is  copied  in  the  ninth  assignment  of  error. 
The  language  is  as  follows:  '*That  the  duty  of  a  toll-bridge  keeper,  imposed 
by  law,  is  to  use  ordinary  care  and  diligence  in  putting  and  keeping  his 
bridge  in  such  safe  condition  as  that  any  one  may  cross  over  it  safely  and  with- 
out injury,  who  exercises  ordinary  care  and  diligence  on  their  part  in  so 
crossing.  If  any  damage  should  occur  by  reason  of  the  neglect  or  careless- 
ness, or  the  bad  conduct  x>f  the  toll-bridge  keeper,  he  would  be  liable,  pro- 
vided the  party  who  is  crossing  exercised  ordinary  care  and  diligence  in  so 
crossing. "  The  last  sentence  of  this  instruction  is  taken,  substantially,  from 
section  690  of  the  Code  of  this  state,  the  whole  of  which  is  as  follows:  *' Any 
proprietor  of  any  bridge,  ferry,  turnpike,  or  causeway,  whether  by  charter 
or  prescription,  or  without,  or  whether  by  right  of  owning  the  lands  on  the 
stream, are  bound  to  prompt  and  faithful  attention  to  all  their  duties  as  such; 
and  if  any  damage  shall  occur  by  reason  of  non-attendance,  neglect,  careless- 
ness, or  bad  conduct,  he  is  bound  for  all  damages,  even  if  over  and  beyond 
the  amount  of  any  bond  that  may  be  given."  We  think  that  so  much  of  the 
charge  as  refers  to  the  bad  conduct  of  a  toll-bridge  keeper  is  error,  not  be- 
cause it  is  not  law,  but  because  it  was  inapplicable  to  the  case  being  tried. 
What  the  case  was,  must  appear  from  the  pleading.  The  plaintiff,  in  his 
declaration,  sues  for  a  breach  of  duty  committed  against  him  by  the  defend- 
ant while  he  was  acting  in  the  capacity  of  keeper  of  a  toll-bridge,  and  the 
plaintiff  was  a  traveler  over  such  bridge.  What  the  breach  of  duty  was,  is 
clearly  set  forth.  It  is  charged  to  have  consisted  solely  in  the  negligent  fail- 
ure of  the  defendant  to  keep  his  bridge  in  a  safe  condition  for  travel.    No 
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other  departure  by  defendant  from  his  obligations  is  intimated.  Certainly  no 
bad  conduct  is  alleged  against  him.  Yet  with  this  case  stated  on  paper,  by 
plaintiff,  as  all  that  he  claimed,  the  Judge  informed  the  jury  that,  if  any  dam- 
age occurred  to  plaintiff  by  reason  of  the  deglect  or  carelessness,  or  the  "bad 
conduct**  of  the  defendant  as  the  keeper  of  a  toU-bridge,  he  could  recover 
therefor,  thus  presenting  as  a  distinct  cause  of  action  *'bad  conduct''  on  de- 
fendant's part.  We  are  constrained  to  regard  this  language  as  inappropriate, 
and  likely,  under  the  peculiar  facts  of  this  litigation,  to  have  misled  the 
Jury.  The  Judgment  of  the  court  below  is  therefore  reversed,  and  a  new  trial 
ordered. 
Jodgmeut  reveiBed. 


WHITABnEB  O.  8TATB. 
(Supreme  Oouii  of  Chorffia.    March  26, 1S87.) 

1.  HiTEDBB— BviDsirGB— Rn  Gbbta 

Upon  the  trial  of  an  indictment  for  murder,  where  the  proof  failed  to  show  any 
nnderBtaoding  between  the  deceased  and  one  R.  in  relation  to  an  aaeanlt  upon  the 
accused,  evidence  of  a  difficulty  between  the  accused  and  R.,  Which  occurred  a  short 
time  before  the  shooting,  bat  not  in  the  presence  of  the  deceased,  was  properly 
njected. 

2.  Impbaohmbut  or  WxTNase— Goivtbadictobt  SrATSMBRis— EvrnsNCB  bt  Ck>-D8FJBNDAiiT. 

In  order  to  lay  the  foundation  for  impeachment,  the  state  Questioned  a  co-de- 
fendant, who  was  a  witness  for  the  defendant,  and  had  testified  in  his  behalf,  rela- 
tive to  former  statements  which  were  in  direct  conflict  with  the  testimony  he  gave 
at  the  trial.    BM^  that  for  this  purpose  the  evidence  was  properly  admitted. 

8.  Dtiitg  Dbolabatiohs— Impending  Death. 

Where  the  proof  does  not  show  that  the  declarations  of  the  deceased  were  made 
with  the  consciousness  that  he  was  in  the  article  of  death,  sach  declarations  are 
properly  excluded  from  the  evidenoe.> 

4.  Crtminal  PBAcnca—lNSTBUcnoNS— Justifiable  Homicide— Manslaughter. 

As  there  was  nothing  in  the  evidence  which  would  authorize  a  charge  to  the  jury 
upon  the  principles  announced  in  Code  Qa.  {|  4334, 4335,  relative  to  jostifiable  homi- 
cide, or  upon  the  subject  of  involuntary  manslaughter,  the  failure  of  the  court  so 
to  do  was  not  error. 

Error  to  superior  court,  Pulton  county;  Marshall  J.  Clarke,  Judge. 
QartreU  <&  LadaoTh  for  plaintiil  in  error.    C.  D.  ffill,  Sol.  Gen.,  for  the 
State. 

Hall,  J.  Asa  Whitaker  -was  indicted  Jointly  with  Chapman  SIcott,  Evans 
Harris,  and  Jim  Sheely,  for  the  murder  of  William  Drakeford,  and  being 
found,  on  his  trial,  guilty  of  voluntary  manslaughter,  he  made  a  motion  for 
new  trial,  which  was  overruled ;  and  thereupon  he  excepted,  and  brought  the 
case  to  this  court. 

The  first  four  grounds  of  the  motion  are  the  usual  grounds,  that  the  verdict 
is  contrary  to  the  evidence,  etc.  The  amended  motion  contains  the  special 
pounds,  which  are:  (1)  That  the  court  erred  in  rejecting  testimony  as  to  a 
difficulty  between  the  defendant  and  Frank  Robinson,  which  occurred  a  short 
time  before  the  shooting  of  McDonald,  the  uncle  of  the  deceased,  William 
Di^eford.  This  testimony  was  rejected  because  it  did  not  appear  that  the 
deceased  was  present  at  the  occurrence,  or  that  it  had  any  connection,  imme- 
diate or  remote,  with  the  shooting  of  Drakeford  by  the  defendant;  the  de- 
fendant's attorney  stating,  when  csdled  upon,  that  he  did  not  expect  to  show 
that  Drakeford  entered  into  any  combination  with  Robinson  to  attack  the  de- 

^  As  to  the  conditions  requisite  for  the  admission  of  dying  declarations  in  evidence, 
aee  State  v.  Newhouse,  (La.)  2  Soath.  Rep.  7d9,  and  note ;  Laker  v.  Com.,  (Ky.)  6  S.  W. 
Bep.  354;  People  v.  Bamirez,  (Cal.)  15  Pac.  Rep.  33. 
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f endant.  Defendant's  counsel  insisted  that,  although  the  transaction  preceded 
the  difficulty  with  McDonald  and  his  party,  including  Drakeford,  it  was  part 
of  the  res  gestas;  that  the  testimony  was  relevant  to  show  the  peaceable  dispo- 
sition of  the  defendant,  and  to  show  the  circumstances  under  which  the  de- 
fendant left  the  house,  and  the  intentions  with  which  he  left;  and  that  it  was 
admissible  to  rebut  the  idea  that  there  was  a  conspiracy  between  the  defend- 
ant and  the  others,  three  of  whom  were  jointly  indicted  with  him;  and  also  to 
show  the  reasonableness  of  the  fears  under  which  the  defendant  acted.  (2) 
Because  the  court  erred  in  admitting,  over  defendant's  objection,  testimony 
of  his  co-defendant  Scott  as  to  his  conversation  with  another  defendant, 
Harris,  while  they  were  confined  in  the  guard-house.  This  examination  was 
had,  as  the  court  certifies,  for  the  purpose  of  laying  the  foundation  to  impeach 
this  witness,  and  was  admitted  for  that  purpose,  and  that  purpose  only.  (3) 
Because  the  court  erred  in  ruling  out  the  dying  declarations  of  Drakeford. 
(4)  Because  there  was  error  in  failing  to  charge  the  jury  as  to  the  law  of  in- 
voluntary manslaughter,  and  in  not  giving  them  in  charge  sections  4334, 4335, 
Code,  viz.,  that  all  other  instances  which  stand  upon  the  same  footing  of 
reason  and  justice  as  those  enumerated  shall  be  justifiable  homicide;  and 
that,  the  homicide  appearing  to  be  justifiable,  the  person  indicted  shall,  upon 
the  trial,  be  fully  acquitted  and  discharged. 

The  case  made  by  the  evidence  was  briefly  this:  On  the  night  of  the  twen- 
ty-fourth of  December,  1885,  an  entertainment  was  given  by  Bomar,  at  a  house 
on  Martin  street,  in  the  city  of  Atlanta,  to  what  was  known  as  the  ** Nickel 
Club."  The  defendant  and  his  party  did  not  belong  to  this  club,  and  went 
to  the  entertainment  without  any  invitation,  either  from  Bomar  or  any  mem- 
ber of  the  club.  They  assembled  in  the  street  outside  of  the  house,  and  con- 
ducted themselves  in  a  somewhat  riotous  and  disorderly  manner.  One  of  the 
windows  of  the  room  in  which  the  guests  were  assembled  was  broken  by  a 
stone  thrown  against  it,  which  greatly  alarmed  the  women.  Shortly  before 
this  the  defendant  had  entered  the  house,  where  he  got  into  an  altercation 
and  fight  with  Frank  Bobinson.  Drakeford  was  not  present  at  this  fight. 
Shortly  after  it  occurrred  the  defendant  was  requested  by  Bomar  to  leave  the 
house,  and  did  so,  joining  his  party  in  the  street.  Afterwards  McDonald  and 
others  belonging  to  the  club  came  from  the  house  to  the  street,  where  some 
altercation  took  place,  when  the  defendant  procured  a  pistol  from  Scott  and 
shot  McDonald,  giving  him  a  wound  in  the  face.  Thereupon  the  friends  of 
McDonald  rallied  and  made  pursuit,  with  a  view,  as  they  alleged,  to  arrest 
the  defendant  for  the  shooting  of  McDonald.  The  defendant  turned  upon 
his  pursuers,  and  shot  Drakeford,  giving  him  a  wound  from  which  he  died  a 
day  or  two  afterwards.  After  thU  occurrence  he  fied,  and  some  six  months 
after  his  fiight  he  was  arrested  in  Jacksonville,  Florida,  and  brought  back  to 
Atlanta  to  answer  for  this  offense.  His  co-defendants  Scott  and  Harris 
were  arrested  on  the  morning  after  the  difficulty,  and  lodged  in  the  city  bar- 
racks in  different  cells.  Scott  was  sworn,  and  testified  on  the  trial  of  the  de- 
fendant as  one  of  his  witnesses.  The  evidence  he  gave  was  in  favor  of  the 
defendant;  and  the  state  propounded  questions  to  him  with  a  view  to  lay  the 
foundation  for  impeaching  his  evidence,  by  showing  that  he  elsewhere,  to- 
wit,  while  he  was  confined  in  the  barracks,  made  statements  directly  in  con- 
flict with  the  testimony  which  he  gave  on  the  trial.  The  questions  propounded 
to  him  by  the  state  were  allowed  for  this  purpose,  and  this  purpose  only;  and 
this  brings  us  to  a  consideration  of  the  second  special  ground  of  the  motion 
for  new  trial. 

1.  At  an  early  period  in  the  history  of  this  court  it  was  held  that  when  a 
party  seeks  to  impeach  the  testimony  of  a  witness,  on  the  ground  that  he  has 
made  contradictory  statements,  it  is  incumbent  on  him  to  announce,  when  so 
required,  the  statements  he  seeks  to  contradict,  that  the  court  may  judge  of  its 
materiality.    The  testimony  offered,  avowedly  to  impeach  the  credit  of  a  wit- 
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iiess  by  showing  contradictoiy  statements,  cannot,  in  the  argument  before 
the  jury,  be  used  for  a  wholly  different  purpose.  Williams  v.  Chapman^  7 
Ga.  467.  The  authority  of  this  case  has  been  frequently  recognized  and  acted 
upon  in  subsequent  rulings  of  this  court.  It  is  only  necessary  to  remark  that 
the  witness  was  subsequently  impeached  by  proving  contradictory  statements 
at  the  time  and  place  alleged  in  the  foundation  laid  to  impeach  him.  There 
was  no  question  as  to  the  materiality  of  the  evidence  sought  to  be  impeached, 
and  it  does  not  appear  that  it  was  used  on  the  trial  for  any  other  purpose  or 
in  any  other  manner  than  that  for  which  it  was  avowedly  offered,  viz.,  to  im- 
peach the  witness  and  destroy  his  credit. 

2.  In  the  absence  of  proof  tending  to  show  an  understanding  between  the 
deceased  and  his  party  and  Robinson,  in  relation  to  an  assault  upon  the  pris- 
oner, and  the  deceased  being  absent  at  the  time,  evidence  of  what  occurred 
between  Robinson  and  the  prisoner  viras  inadmissible,  and  was  properly  re- 
jected by  the  court. 

3.  It  does  not  appear  from  the  testimony  of  Lula  Ck)llier  or  Waterloo  Bul- 
lock, who  were  the  witnesses  offered  to  prove  dying  declarations  of  the  de- 
ceased, that  at  the  time  the  alleged  declarations  were  made  the  declarant  was 
conscious  that  he  was  in  the  article  of  death.  That  essential  fact  their  state- 
ment leaves  altogether  in  doubt.  That  is  certainly  the  condition  upon  which 
such  declarations  are  to  be  admitted.  Code,  §  3781,  and  citations;  MitcJulVs 
Case,  71  Ga.  128,  141.  The  court  is  to  determine  whether  the  foundation  for 
such  evidence  has  been  laid;  and,  according  to  the  testimony  in  this  case,  we 
think  he  could  have  reached  no  other  conclusion  than  he  did.  To  the  first  of 
these  witnesses  the  deceased  said:  "Well,  I  am  shot;  I  may  get  over  it,  and 
I  may  not;"  "but  it  seemed,"  said  the  witness,  "from  the  way  he  spoke, 
that  he  must  have  thought  he  was  going  to  die. "  The  other  witness,  Water- 
loo Bullock,  was  not  more  certain,  as  to  the  consciousness  of  the  dying  man 
of  his  condition,  than  was  the  former.  To  this  witness  he  said:  "I  may  die; 
I  do  not  think  I  will  ever  get  over  this.  I  may  live,  but  it  is  a  doubtful  case. " 
These  witnesses  testified  that  they  visited  Drakeford  on  the  afternoon  before 
he  died,  and  were  there  between  4  and  5  o'clock;  and,  after  seeking  to  lay  the 
foundation  for  the  admission  of  dying  declarations,  the  witness  Lula  CoUier 
offered  to  testify  to  a  long  conversation  between  her  and  Drakeford  as  to 
the  difficulty,  where  it  began,  that  he  had  nothing  to  do  with  it,  that  his  uncle 
was  shot,  and  he  was  running  after  the  man,  etc.  This  was  excluded.  All 
the  preceding  cases  ai*e  reviewed  in  MitcTieWs  Case,  and  we  do  not  think  that 
it  will  appear  from  any  of  them  that  dying  declarations  have  been  admitted, 
unless  the  testimony  showed  that  the  person  making  them  was  conscious  of 
his  condition,  and  believed  he  was  in  the  article  of  death.  In  this  case  it  is 
very  far  from  appearing  that  he  had  such  consciousness.  The  statements 
made  by  the  dying  man  to  Gifford,  between  4  and  5  o'clock  on  the  evening 
previous  to  his  death,  were  admitted  as  dying  declarations.  He  said :  "I  am 
going  to  die;  I  cannot  live."  The  witness  replied:  "Pshaw,  you  won't;  you 
won't  die;  you  are  not  seriously  hurt."  "Yes,"  he  said,  "I  cannot  live." 
The  dying  declarations  thus  given  in  evidence  related  strictly  to  the  cause  of 
his  death,  and  to  the  persons  who  inflicted  the  fatal  wound.  Neither  of  the 
other  witnesses  were  present  at  this  time,  and  this  testimony  throws  no  light 
as  to  his  consciousness  of  his  condition  at  the  time  It  was  claimed  he  made 
declarations  to  them. 

4.  There  was  nothing  in  the  evidence  which  would  authorize  a  charge  upon 
the  subject  of  involuntary  manslaughter,  even  had  the  attention  of  the  court 
been  called  to  it,  and  he  had  been  requested  to  give  such  a  charge;  nor  was 
there  anything  in  the  evidence  involving  principles  announced  in  sections 
4834,  4335,  Code,  (which  relate  simply  to  other  instances  which  stand  upon 
the  same  footing  of  reason  and  justice  as  those  enumerated,)  which  will  justify 
the  homicide. 
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5.  There  is  nothing  in  the  general  grounds  of  the  motion.  The  evidence 
fully  sustained  the  verdict,  if,  indeed,  it  would  not  have  sustained  one  finding 
the  defendant  guilty  of  a  higher  offense. 

Judgment  affirmed. 

Smith,  Adm'r,  and  others  9.  Cutler  and  others. 
{Supreme  (Jowrt  o/  Georffia.    March  19,  1887.) 

1.  CJoTTBXB— Action  at  Law  by  Conbbkt— Injuwotion  by  Third  Pebsorb. 

Where  both  parties  to  an  action  tft  law  are  content  with  the  jarisdiction,  and  de- 
sire the  action  to  proceed,  a  court  of  eqaity  will  not  enjoin  it  at  the  ioBtanoe  of 
third  persona,  without  very  imperative  reasons. 

2.  JuDQMBNT— By  Collusion— Collateral  Attack. 

If  the  action  should  result  in  a  collusive  judgment,  such  judgment  will  be  open 
to  attack  whenever  and  wherever  it  may  comeln  conflict  with  the  rights  or  the  in- 
terest of  third  persons. 
8.  Trustee— Liability— Non-Rbbmtanob  of  Unfounded  Claims. 

A  trustee  under  bond  wiU  be  liable  upon  his  bond  for  any  injury  to  the  benefici- 
aries resulting  from  Ills  failure  to  resist  ux^ust  or  unfounded  claims  against  the  es- 
tate be  represents. 
4.  Administrators— Foreign  and  Domhbtio— Action  by  Foreign  Administrator. 

Though  there  be  a  domestic  administrator  with  the  will  annexed,  a  foreign  ad- 
ministrator, duly  qualified  at  the  testator's  domicile,  may  brin^  suit  in  Georgia  for 
any  cause  of  action  accruing  to  him  respecting  property  in  this  state,  but  not  for 
causes  of  action  which  had  accrued  to  the  testator.^ 
6.  Injunction— Continuing  Temporary  Injunction— Final  Hearing. 

A  temporary  injunction,  which  seems  harmless  for  the  present,  against  interfere 
ing  with  stocks,  debentures,  dividends,  and  interest,  though  of  doubtful  necessity, 
may  be  left  to  stand  until  further  order  of  the  chancellor,  or  till  the  final  hearing. 
(Syliabua  by  the  Court.) 

Error  to  superior  court,  Chatham  county;  Adams*  Judge. 

Denmark  &  Adams,  for  plaintiff  in  error.    Qeo.  A,  Meroer,  for  defendants. 

Bleckley,  C.  J.  Upon  an  administrator's  bond  two  actions  were  brought* 
both  of  them  against  the  principal  and  the  administrator  with  the  will  an- 
nexed of  the  surety,  the  surety  having  died  testate.  The  plaintiff  in  one  was 
the  wife  of  said  administrator  with  the  will  annexed,  and  in  the  other  his 
brother-in-law.  The  surety  died  domiciled  in  New  Jersey.  The  chief  bene- 
ficiaries under  his  will  were  his  daughter  and  granddaughter.  His  executors 
qualified  in  New  Jersey.  Afterwards,  administration  with  the  will  annexed 
was  granted  in  Georgia,  not  to  either  of  the  executors,  but  to  a  third  person. 
Certain  of  the  assets  of  the  estate  consisted  of  stock  in  two  railroad  companies 
in  Georgia,  and  some  debentures  or  certificates  of  indebtedness  issued  by  one 
of  the  railroad  companies;  and  upon  these  assets  dividends  and  interest  had 
accrued  and  are  now  accruing.  The  present  bill  was  filed  by  the  legatees 
named  in  the  will  of  the  surety,  and  it  seeks  to  enjoin  the  common-law  ac- 
tions, and  also  to  prevent  any  interference  by  the  administrator  in  Georgia 
with  the  stock,  the  certificates,  or  debentures,  and  with  the  dividends  and  in- 
terest accrued  and  accruing  therefrom.  A  restraining  order,  which  finally  be- 
came an  injunction  by  reason  of  the  refusal  of  a  motion  to  vacate  it,  was 
granted  as  to  both  objects;  and  the  present  writ  of  error  is  prosecuted  to  re- 
verse this  grant  of  injunction.  The  bill  alleges  that  the  common-law  actions 
are  founded  upon  claims  which  are  not  just,  that  there  is  a  good  defense  to 
them,  and  that  the  administrator,  being  the  husband  of  one  of  the  plaintiffs, 
and  the  brother-in-iaw  of  the  other,  will  not  make  the  defense;  and  the  com- 

>  Respecting  right  of  foreign  executors  and  administrators  to  maintain  suit,  see  Lewis 
V.  Adams,  (Cal.)  11  Pac.  Rep.  S33,  and  note;  Moore  v.  Jordan,  (Kan.)  13  Pao.  Rep.  337; 
Cheney  v.  Stone,  29  Fed.  Rep.  885. 
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plainants  want  to  obtain  control  of  that  defense*  so  as  to  urge  it  and  defeat 
the  actions. 

1 .  They  have  no  right  to  do  this.  The  administrator  could  pay  these  claims 
if  he  thought  proper,  just  as  he  could  retain  a  debt  due  to  himself,  or  which 
lie  claimed  as  due  to  himself.  He  has  a  legal  right  to  deal  with  demands 
against  the  estate  as  he  thinks  he  ought,  acting,  of  course,  at  bis  peril.  There 
is  no  policy  of  the  law  to  prevent  an  administrat^or  from  being  friendly  with 
creditors,  any  more  than  with  the  heirs  or  legatees.  The  law,  as  announced 
from  this  bench  years  ago,  considers  that  an  estate,  like  eveiything  else,  is 
generally  better  off  in  the  hands  of  its  friends  than  in  the  hands  of  its  ene- 
mies. Moody  T.  Moody,  29  Qa.  622.  It  allows,  subject  to  certain  rules  of 
precedence,  any  one  interested  to  obtain  letters  of  administration,  and,  if  per- 
sons interested  do  not  choose  to  take  letters,  they  are  permitted  to  nominate 
the  administrator.  Code,  §  24d4.  It  is  not  expected  or  intended  (as  a  gen- 
eral rule)  that  the  representative  of  any  estate  shall  be  disinterested.  On  the 
contrary,  the  law  contemplates  an  interested  party  to  represent  the  estate;  and 
the  representative  can  pay  a  debt  to  himself,  or  his  wife,  or  any  relative;  or 
he  can  forbear  to  pay  if  he  chooses ;  the  law  trusts  him  to  determine  who  ought 
to  be  resisted,  and  who  not.  Thus,  the  relationship  between  the  plaintiffs  in 
the  common-law  actions  and  the  administrator  is  no  ground  for  interference 
by  injunction.  If  the  administrator  could  pay  himself,  he  could  pay  his  wife. 
Why  not?  And  if  he  has  a  right  to  pay  any  debt  he  recognizes,  who  has  a 
right  to  compel  him  to  litigate  and  resist  the  payment?  Here  are  parties  at 
peace  among  themselves.  Other  parties  come  in  and  seek  to  inaugurate  a  state 
of  war.  Let  them  wait  until  their  own  interest  is  prejudiced  or  periled  by 
the  result  of  the  proceedings,  and  then  they  can  be  heard.  My  own  opinion 
is  that  a  judgment  in  favor  of  the  wife,  when  it  is  obtained,  will  conclude 
nobody  but  the  husband.  It  will  make  little  or  no  difference  in  the  standing 
of  her  claim  as  to  other  persons.  I  do  not  know  the  fact  judicially,  because 
as  a  judge  I  am  a  bachelor,  but  as  a  private  individual  I  know  that  a  man  is 
no  more  capable  of  resisting  his  wife  than  he  is  of  resisting  himself.  Indeed, 
he  is  rather  less  able  to  deny  her  suit  than  to  defend  against  his  own.  A 
judgment  obtained  in  amicable  litigation  by  a  wife  against  her  husband  is 
mere  matter  of  form.  To  carry  on  such  litigation  is  to  play  a  sort  of  comedy» 
but  we  cannot  permit  these  new  parties  to  intervene  and  convert  it  into  a 
tragedy.  Let  the  wife  plaintiff  and  the  husband  defendant  coquette  at  will. 
There  is  nothing  serious  in  the  outcome,  and  it  should  abide  the  general  rule 
that  where  both  parties  to  an  action  at  law  are  content  with  the  jurisdiction, 
and  desire  the  action  to  proceed,  a  court  of  equity  will  not  enjoin  it,  at  the 
instance  of  third  persons,  without  very  imperative  reasons.  And  a  fortiori 
should  the  action  between  brother-in-law  and  brother-in-law  be  left  to  the 
operation  of  the  same  general  rule. 

2.  The  apprehended  judgments  at  law  will,  if  collusive,  be  utterly  harm- 
less to  these  complainants,  because,  if  collusive,  the  complainants  can  attack 
them  anywhere  and  everywhere.  A  collusive  judgment  is  open  to  attack 
whenever  and  wherever  it  may  come  in  conflict  with  the  rights  or  the  interest 
of  third  persons.  Fraud  is  not  a  thing  that  can  stand,  even  when  robed  in 
a  judgment. 

3.  Treating  the  common-law  suits  as  involving  matter  for  real  litigation, 
of  course  the  administrator  is  bound  to  make  as  good  defense  as  he  can  or 
ought  to  make;  and,  if  he  fails  in  this  duty,  he  will  be  responsible  upon 
his  bond  for  the  consequences.  If  judgments  are  rendered  that  ought  not  to 
be  rendered,  and  if  they  hurt  these  complainants,  the  administrator  will  be 
Uable  upon  his  bond.  They  do  not  allege  that  there  is  any  insolvency  or  in- 
sufficiency of  this  bond.  So  they  are  in  no  danger.  A  trustee  under  bond 
will  be  liable  upon  his  bond  for  any  injury  to  the  beneficiaries  resulting  from 
bis  failure  to  resist  unjust  or  unfounded  claims  against  the  estate  he  repre- 
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sents.    The  injunction,  therefore,  ought  not  to  have  been  granted  as  to  these 
common-law  actions. 

4.  With  respect  to  the  other  element,  according  to  the  aUegations  of  the 
bill,  these  stocks  and  debentures  are  under  the  control  of  the  foreign  execu- 
tors. The  bill  alleges  that  the  dividends  are  to  their  credit  on  the  books  of* 
the  railroad  corporations.  These  (Georgia  assets,  as  we  understand  the  bill, 
have  been  reduced  to  possession  by  the  foreign  executors,  and  they  are  now 
controlling  them.  It  is  suggested  that  they  can  not  maintain  action  in  relation 
to  them,  because  there  is  no  domestic  administrator,  but  we  think  they  can. 
Though  there  be  a  domestic  administrator  with  the  will  annexed,  a  foreign 
administrator  duly  qualified  at  the  testator's  domicile  may  bring  suit  in 
Georgia  for  any  cause  of  action  accruing  to  him  respecting  property  in  this 
state,  but  not  for  causes  of  action  which  had  accrued  to  the  testator.  Cer- 
tainly, foreign  administrators  or  executors,  as  such,  may  have  possession  and 
control  of  property  in  this  state,  and  when  they  liave,  our  courts  are  open  to 
them  for  its  protection. 

5.  If  the  bill  states  the  facts  correctly,  the  foreign  executors  can  sue  for  the 
interest  and  dividends  that  have  accrued  since  they  reduced  the  stocks  and 
debentures  to  possession;  so  there  is  no  absolute  need  of  an  injunction  to  hold 
off  the  Georgia  administrator.  But  the  beneficiaries  (the  complainants)  are 
by  the  terms  of  the  will  entitled  to  the  income  of  these  assets,  and  the  bill 
shows  they  are  dependent, — one  of  them  is  young,  needing  means  of  education, 
etc. ;  they  are  dependent  on  the  prompt  receipt  of  these  dividends  for  current 
expenses.  While  we  can  see  no  absolute  necessity  for  the  injunction,  either 
as  to  corpus  or  income,  yet  the  injunction  appears  to  be  doing  no  harm.  A 
temporary  injunction  which  seems  harmless  for  the  present,  against  interfer- 
ing with  stocks,  debentures,  dividends,  and  interest,  though  of  doubtful  neces- 
sity, may  be  left  to  stand  until  further  order  of  the  chan<^or,  or  till  the  final 
Ji  earing. 

Many  very  interesting  questions  have  been  argued  ably  and  instructively, 
i3ut  we  do  not  find  it  necessary  to  decide  any  of  them  at  present;  and  from 
;some  experience  I  will  assure  counsel  that  a  decision  pronounced  upon  mere 
-ad  m^rtm  injunction  is  a  very  unsatisfactory  light  by  which  to  control  grave 
tind  important  litigation.  There  is  not  pressure  enough  upon  the  court.  In 
order  to  get  good  law  from  a  court,  you  have  to  put  on  pressure,  and  con- 
strain it  to  deal  with  the  exact  questions  in  their  ultimate  form.  In  the  rec- 
ord as  discussed  are  points  which  ought  to  be  postponed  until  they  have  to 
be  adjudicated,  with  a  view  to  control  the  ultimate  destiny  of  the  case;  and 
it  would  be  improper  in  us,  under  the  comparatively  slight  pressure  which 
we  feel  in  disposing  of  this  injunction,  to  undertake  to  rule  them.  We  ac- 
cordingly leave  them  open. 

The  injunction  is  modified  so  far  as  to  relieve  the  common-law  actions  from 
its  operation,  and  to  that  extent  the  judgment  below  is  reversed* 


GmxER  and  others  v.  Smith,  Adm'r,  and  others. 

(Supreme  Court  of  Georgia,    June  14,  1S87.) 

RmcoVAL  OF  Gausibs— CiTizxNSHip— Necebsabt  Pabty  Omittbd. 

Where,  after  striking  one  of  the  parties  from  the  bill,  the  remaining  complain- 
ants are  all  citizens  of  one  state  and  the  defendants  citizens  of  another,  the  state 
court  cannot  refuse  a  timely  application  for  removal  to  the  federal  ooart,  notwith- 
standing the  party  so  stricken  from  the  bill  may  appear  to  be  a  necessary  purty  to 
the  suit. 

See  Smith  v.  Cuyler,  anUy  406. 

Error  to  superior  court,  Chatham  county;  Adams,  Judge. 
Qeo.  A,  Mercer,  for  plaintiffs  in  error.    A.  22.  Zatoton  and  Denmark  «§ 
AdamHf  for  defendants. 
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Hall,  J.  Johnston,  as  the  administrator  of  A.  H.  Cuyler,  as  this  litiga- 
tion originally  stood,  was  interested  on  the  same  side  of  the  case  with  Mrs. 
Cuyler.  The  defendants  in  the  bill  were  citizens  of  (Georgia,  Mrs.  Cuyler  was 
a  citizen  of  New  Jersey,  and  Johnston,  the  administrator,  was  likewise  a  citi- 
zen of  Georgia.  The  court  refused  the  transfer  of  that  case  when  it  was  orig- 
inally up.  The  complainants  submitted  to  that  judgment,  but  amended  by 
striking  Johnston  as  a  party  from  the  bill.  That  left  the  parties  on  opposite 
sides  of  the  case.  We  do  not  think,  inasmuch  as  this  application  was  made 
in  time,  that  this  removal  upon  a  second  application  ought  to  have  been  re- 
fused. The  parties  were  wholly  citizens  of  the  one  state  on  one  side,  and 
wholly  citizens  of  another  state  on  the  other  side.  So  far,  then,  as  they  ap- 
peared in  the  record,  they  were  in  a  condition  to  remove  the  case.  It  is  true, 
it  is  said  that  Johnston,  as  administrator  of  Cuyler,  would  be  a  necessary 
party  to  that  litigation;  that  they  could  not  get  along  without  him.  While 
that  may  be  true,  we  do  not  conceive  that  it  is  a  question  for  us  to  pass  upon. 
These  facts  give  Jurisdiction  to  the  circuit  court  of  the  United  States.  That 
court  is  to  pass  upon  it;  and  if  they  find  they  cannot  get  along,  they  will 
doubtless  make  such  a  disposition  of  the  case  as  will  relieve  them  from  con- 
sidering it;  they  will  remand  it.  As  yet  we  have  no  right  to  look  into  that 
question,  as  I  conceive.  For  these  reasons,  we  must  order  this  case  reversed; 
and  I  state  that  I  have  less  hesitancy  in  giving  it  that  course,  because  our 
jurisdiction  over  it  is  not  final,  nor  is  it  plenary.  It  certainly  is  not  final; 
and  if  we  allow  the  case  to  go  to  that  court,  it  will  hasten  its  termination. 
.Judgment  reversed. 


Lamab  and  others  v,  McDaniel»  Governor. 
(Supreme  Q>wt  0/  Georgia,    May  9,  1887.) 

1.  PRANCHiaB  —  WATEKTirQ  Plaor—Dxtty  09  Pbopbibtob  TO  Maihtain  Roasb  ahd 

Bbidou. 

Under  Georgia  act  March  19, 1869,  i  1,  aathorizing  defendant  to  improve  the  Indian 
Spring  reserve  for  the  purpose  of  making  it  an  agreeable  watering  place,  provided 
that  ample  roads  and  paths,  permitting  easy  ingress  and  egress  to  and  rrom  the 
sprinj;,  shall  at  all  times  be  kept  open  for  public  use,  and  the  proviso  of  section  3 
that  he  shall  not  be  prevented  ironi  building  bridges  acroes  streams  adjacent  to  the 
spring,  he  is  not  obliged  to  construct  and  repair  roads  and  bridges  outside  the 
boundaries  of  the  reserve  to  afford  access  to  it  from  the  public  highway. 

2.  CoNTiiiUANC*— Application  hot  Made  for  Delay— Fact  must  be  Stated. 

A  showing  for  a  continuance  which  fails  to  state  that  it  is  not  made  for  delay  only, 
or  that  the  moving  party  expects  to  have  the  benefit  of  the  services  of  counsel,  absent 
•  on  account  of  sickness,  at  tne  next  term,  is  defective,  and  Justifies  a  refusal  of  the 
'  continuance. 

Error  to  superior  court,  Butts  county;  Boynton,  Judge. 

Bacon  <&  Rutherford^  Dessau  &  Bartlett,  W,  W.Anderson,  and  A.  2>.  ffam-» 
.mo7id,  for  plaintiffs  in  error.  Clifford  Anderson,  Atty.  Gen.,  for  defendant 
in  error. 

Hall,  J.  This  was  a  suit  at  the  instance  of  the  governor  of  the  state  of 
Georgia,  against  Henry  J.  Lamar  and  his  co-defendant,  Bryan,  brought  to 
forfeit  their  control  to  the  management  of  the  reservation  at  the  Indian 
spring.  It  was  instituted  under  a  resolution  of  the  general  assembly  ap- 
proved September  23,  1883.  This  resolution  was  based  upon  information, 
-conveyed  by  the  report  of  the  attorney  general  of  the  state,  that  "the  lessee 
or  agent"  of  the  state  in  charge  of  the  Indian  Spring  reserve  had  violated  the 
law  under  which  that  reserve  was  put  in  his  charge,  by  "subletting"  the  same; 
and  that  the  "sublessee"  had  failed  to  perform  the  duty  required  by  the  act 
under  which  the  original  agent  or  lessee  went  into  possession.  The  object 
of  the  suit,  which  was  against  the  original  agent  and  the  party  claiming  pos- 
session under  hjjn,  was  to  forfeit  their  claims  and  recover  poBsession  of  the 
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property  for  the  state,  or  to  rescind  the  agreement  under  which  Lamar  and 
his  tranBferee  claimed  the  right  in  question.  On  the  trial  of  the  case  it  was 
insisted  that  it  was  the  dutj  of  the  defendants,  the  original  agent,  and  the 
party  holding  under  him,  to  provide  and  keep  open  at  all  timea  and  in  rea- 
sonably good  condition,  roads  or  paths  of  ample  width,  admitting  easy  ap- 
proach for  tbe  public  to  and  from  the  spring  to  the  public  highway;  and,  if  it 
was  necessary  in  order  to  provide  this  accommodation  for  the  public  to  con- 
struct bridges  over  the  adjacent  stream,  then  it  was  their  duty  to  build  and 
keep  in  safe  condition  such  public  paths  or  roads,  of  ample  width  and  easy  ap- 
proach, to  and  from  the  spring  to  the  public  thoroughfare.  And  so  the  court 
charged  the  Jury,  and  refused  to  charge  on  defendants'  written  request  that 
Lamar  was  not  bound  to  furnish  bridges  to  the  spring  outside  of  the  reserve; 
and,  further,  that  he  was  not  bound  to  remove  or  ameliorate  any  dangerous 
places  outside  of  the  reserve.  The  court  charged  as  above  set  forth,,  and  re- 
fused to  charge  as  requested.  To  this  charge  and  refusal  to  charge  excep- 
tion is  taken  in  the  fourth  and  fifth  ground  of  the  motion  for  new  triaL 

We  think  that  the  charge  as  given,  and  the  refusal  to  charge  as  requested, 
was  error.  Lamar  held  possession  under  a  legislative  act,  approved  March 
19, 1869,  entitled  *' An  act  to  authorize  improvements  to  be  made  on  the  re- 
serve at  the  Indian  spring,  to  protect  the  same  from  trespass, "  and  for  other 
purposes  therein  mentioned.  The  preamble  to  the  act  recites  that  Lamar  was 
in  at  the  time  of  its  passage,  under  a  purchase  from  John  G.  Park,  to  whom 
tbe  privilege  had  been  granted  by  an  act  assented  to  on  the  thirtieth  of  De- 
cember, 1847;  that  Lamar  was  desirous  of  making,  under  certain  conditions, 
other  and  additional  improvements  on  the  reserve,  for  the  purpose  of  making 
the  grounds  more  useful,  attractive,  and  pleasant,  and  the  spring  a  more 
agreeable  watering  place.  The  first  section  of  the  act  authorized  him  to  con- 
struct, and  have  made  at  his  own  expense,  such  improvements,  structures, 
and  inclosures  as  he  might  desire,  upon  the  10  acres  reserved  and  belonging 
to  the  state  at  and  around  Indian  spring;  and  to  plant  sudi  trees,  shrubbery 
or  growth;  to  make  such  roads,  promenades,  walks,  flower-gardens,  on  such 
portions  of  ground  as  he  might  select  as  best  adapted  for  the  purpose,  pro- 
vided the  free  use  of  tbe  water  at  the  spring  by  any  person  should  not  be 
prevented;  and  roads  or  paths  of  ample  width,  admitting  an  easy  approach  to- 
and  from  the  spring,  should  at  all  times  be  kept  open  for  public  use;  and  also- 
a  sufficient  place  immediately  around  the  spring  for  the  use  and  accommoda- 
tion of  visitors.  The  second  section  of  the  act  granted  to  him,  "his  heirs  and' 
representatives,*'  the  right  and  privilege  of  using  the  grounds  on  the  reserve 
that  had  been  or  might  be  improved  or  embellished  by  him  or  them  for  and 
during  the  term  of  80  years,  and  of  repairing,  adding  to,  and  keeping  in  or- 
der, any  such  improvements  as  he  or  they  during  the  said  term  might  con- 
struct or  have  made  thereon.  The  last  proviso  in  the  third  section  of  the  act 
declared  that  he  should  not  he  prevented  from  building  ice-houses,  summer^ 
houses,  buildings  for  hobby-horses,  houses  for  plays  or  amusements  not  for- 
bidden by  law,  sheds  for  the  accommodation  and  amusement  of  visitors,  houses 
for  bakery,  ice-cream,  sweet-meats,  and  a  bridge  or  bridges  across  the  streams 
adjacent  to  the  spring.  A  former  proviso  of  this  section  prohibited  the  erec- 
tion of  a  hotel  or  other  similar  buUding  to  be  let  for  rent.  The  section  itself 
declares  that,  for  the  purpose  of  protecting  said  spring  and  reserve  from  tres- 
pass by  persons  intruding  thereon  and  destroying  timbers  or  otherwise,  the 
said  Henry  J.  Lamar  be,  and  is  hereby,  appointed  agent  on  behalf  of  the  state 
to  prevent  the  same;  and  that,  if  he  shall  neglect  or  decline  at  any  time  prop- 
erly to  attend  thereto,  the  governor  for  tl^e  time  being  shall  appoint  some 
other  suitable  person  such  agent,  with  authority  for  the  full  performance  of 
such  agency.  This  act  licenses  Lamar,  his  heirs  and  representatives,  to  make 
certain  improvements,  and  to  enjoy  certain  privileges,  upon  condition  that 
he  shall  perform  certain  duties  and  render  to  the  state  such  services  as  are- 
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therein  specified.  Among  other  things,  it  was  his  duty  to  keep  open  roads  or 
paths  on  the  reserve,  of  ample  width  to  admit  an  easy  approach  to  and  from 
the  spring,  for  the  use  and  accommodation  of  the  public.  The  terms  of  the  act 
limit  his  power  to  make  roads,  promenades,  walks,  etc,  to  the  10  acres  reserved 
and  belonging  to  the  state,  at  and  around  the  spring,  as  also  other  buildings, 
enumerated  in  the  various  sections  of  the  act,  together  with  a  bridge  or  bridges 
across  the  stream  adjacent  to  the  spring.  The  erection  of  these  bridges  are 
privileges  conferred,  and  not  duties  imposed.  His  obligations  to  the  state  in 
that  respect  were  performed,  if  roads  and  bridges  of  ample  width  to  afford  an 
easy  approach  to  and  from  the  spring  were  at  M  times  kept  open  for  the  pub- 
lic use  on  the  reserve.  He  was  not  compelled,  in  our  judgment,  to  go  beyond 
tlie  boundaries  of  the  reserve,  to  open  and  keep  In  repair  the  roads  and  paths 
between  the  boundaries  and  the  public  highway  for  the  accommodation  of 
those  visiting  the  spring,  nor  was  he  under  obligation  to  erect  bridges  across 
contiguous  streams  outside  of  the  reserve  to  facilitate  access  to  the  spring. 
He  had  the  privilege  of  doing  this,  and  it  was  optional  with  him  to  exercise 
that  privilege,  or  to  let  it  alone.  So  we  think  there  was  error  in  refusing  to 
give  the  charge  embodied  in  the  fifth  ground,  and  in  giving  that  embodied  in 
the  f ourtii  ground  of  the  amended  motion  for  a  new  trial.  And  on  this  ground 
alone  we  reverse  the  judgment. 

We  think  there  was  no  error  in  refusing  to  continue  this  case;  for  the  rea- 
son that  the  showing  made  for  continuance  was  defective,  in  that  it  failed  to 
stato  that  the  showing  was  not  made  for  delay  only,  or  that  the  defendants  ex- 
pected to  have  the  benefit  of  the  services  of  counsel,  absent  from  sickness,  at 
the  next  term  of  the  court. 

The  question  as  to  the  ruling  about  disclaimer  of  title  need  not  now  be  con- 
sidered, as  tliere  will  be  anotlier  hearing  of  the  case,  when  it  can  be  passed 
upon  in  all  its  aspects  and  bearings. 

Whether  the  governor  can  still  exercise  the  right  of  removing  Lamar  from 
his  agency,  and  appointing  another  agent,  or  whether  the  transfer  of  posses- 
sion and  control  by  Lamar  to  Bryan  is  a  violation  of  the  contract,  we  do  not 
determine.  We  see  no  objection  to  the  legislature's  transferring  this  right 
of  removal  from  the  executive  to  the  courts,  and  are  of  opinion  that  the  latter 
question  should  be  passed  upon  by  the  court  and  jury  under  the  facts  which 
may  be  developed  on  the  trial. 

Judgment  reversed. 

Kational  Ezohange  Bank  of  Augusta  v.  Gbanitevillb  Manuf'q  Co. 

{Supreme  Qnari  of  Oeorgia.    March  SI,  1887.) 

1.  Plkdge  bt  Faotob— Dblivebt  of  Wabxhoube  Rboeiptb^Bona  Fide  Pubchaseb. 

An  action  of  trover  was  brought  by  the  pledgee  of  a  quantity  of  cotton,  against  a 

Sarchaser  from  the  pledgeor,  who  was  a  factor  or  warehouseman.  Held^  that  the 
eli  very  of  the  warehouse  receipts  for  the  property  pledged  was  not  such  a  delivery 
of  the  property  as  is  required  by  Code  Ga.  }  2138,  to  constitute  the  bailment  valid 
as  against  a  bona  fide  purchaser  for  value,  without  notice ;  and  was  not  such  a  con- 
veyance of  title  to  the  property,  nor  the  rig])t  of  possession  thereof,  as  will  enable 
the  pledgee  to  maintain  the  action.^ 

2.  Same— Lie:t  of  Factob— Assignmeitt  in  Weitiwo. 

Under  Code  Qa.  }  1996,  in  order  to  constitute  the  pledge  of  a  lien  of  a  factor  upon 
a  consignment  of  cotton,  valid  as  against  a  botia  fide  purchaser  for  value,  without 
notice,  an  assignment  thereof  in  writing  must  be  made  to  the  pledgee. 

Error  from  superior  court,  Richmond  county;  Roney,  Judge. 

Foster  &  Lamar,  for  plaintiff  in  error.    Harper  ds  Bro.,  for  defendant. 

Hall,  J  M.  A.  Stovall,  a  factor,  a  warehouseman,  and  commission  mer- 
chant, transferred,  and  constructively  delivered,  by  warehouse  receipts  in  the 

^See  note  at  end  of  case. 
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usual  form,  26  bales  of  cotton  to  the  National  Exchange  Bank  of  Augusta,  as 
a  pawn  or  pledge  for  the  payment  of  a  certain  sum  advanced  by  the  bank  to 
«aid  Stovall.  This  cotton  belonged  to  a  customer  of  the  warehouse,  and  was 
never  removed  from  the  actual  custody  of  the  warehouseman,  or  its  location 
changed.  Stovall  had  made  advances  on  it,  for  which  he  claimed  a  factor's 
lien.  The  cotton  thus  pledged  or  pawned  was  subsequently  bought,  paid  for, 
taken  possession  of,  and  removed  by  theGraniteville  Manufacturing  Company, 
who  had  no  notice  of  the  pledge  made  by  Stovall  to  the  bank.  The  bank 
brought  trover  against  the  manufacturing  company  for  the  recovery  of  this 
property,  and  upon  the  trial  the  defendant  in  the  action  of  trover  had  a  ver- 
dict, which  was  rendered  by  the  judge  on  an  agreed  statement  of  facts,  with- 
out the  intervention  of  a  jury.  From  that  judgment  this  writ  of  error  is 
prosecuted. 

Various  questions  have  been  made  and  argued  before  this  court,  but  the 
only  one  which  we  And  it  necessary  to  determine  is  whether  the  plaintiff,  as 
pawnee  or  pledgee,  had  obtained  by  that  transaction  such  a  title  as  would  en- 
able it  to  recover  in  trover  against  a  bona  fide  purchaser  for  value,  and  with- 
out notice,  either  actual  or  constructive,  of  its  claim  or  lien.  Whether  this 
transaction  amounted  to  a  complete  pledge  or  pawn,  consummated  by  the  de- 
livery of  such  possession  to  the  pawnee  as  the  article  pledged  was  capable  of, 
we  deem  it  unnecessary  to  determine,  as  between  the  parties  to  such  pledge. 
The  Code,  §  2138,  makes  the  delivery  of  the  property  pledged  essential  to  the 
baihnent;  declaring,  further,  that  promissory  notes  and  evidences  of  debt 
msiy  be  delivered  in  pledge;  but  providing,  in  express  term,  that  the  delivery 
of  title  deeds  shall  create  no  pledge. 

In  Bank  v.  Nelsan,  38  Ga.  391,  this  court  held  that  an  agent  for  the  sale 
-of  goods  could  not,  as  against  the  owner,  pledge  or  mortgage  them  to  a  third 
party,  to  secure  advances  made  on  his  own  account;  and  that  to  constitute  a 
pledge  or  pawn,  under  the  Code,  there  must  be  a  deposit  of  the  thing  pawned; 
and  that  this  cannot  be  dispensed  with  by  a  written  agreement  that  the  party 
making  the  pledge  wiU  be  the  bailee  of  the  pawnee.  This  section  of  the  Code 
is  considered  and  passed  upon  in  this  case,  with  the  result  above  announced, 
(pages  398-402,)  in  an  able  judgment  pronounced  by  McCat.  J.  It  should 
be  remembered,  too,  that  this  was  laid  down  in  a  suit  between  the  owner  of 
the  goods  and  the  pawnee.  In  that  case,  however,  there  does  not  appear  to 
have  been  any  advance  made  by  the  factor  upon  the  goods  pledged;  and  that 
circumstance  distinguishes  it  somewhat  from  the  case  under  consideration. 
That  this  pawn,  if  perfected  by  delivery,  and  if  the  pawner  had  the  title  to  the 
property,  and  the  right  to  pledge  it,  created  a  lien  in  favor  of  the  pnwnee  for 
the  money  he  advanced  when  it  was  thus  pawned,  is  clear;  but  the  pawn  did 
not  convey  title  to  the  pawnee.  Code,  §  2141.  It  is  also  true  the  pawnee,  if 
he  had  possession,  might  transfer  his  debt,  and  with  it  the  possession  of  the 
thing  pawned ;  and  in  that  case  the  transferee  from  him  would  stand  precisely 
in  his  situation.  Id.  g  2143.  That  the  warehouseman  who  made  tliis  pawn 
had  a  lien  upon  the  property  pledged  tor  his  advances,  and  that  he  might  trans- 
fer that  lien,  is  unquestioned;  but,  in  order  to  make  that  transfer  of  the 
lien  effectual  in  the  hands  of  the  transferee,  the  assignment  had  to  be  made  in 
writing,  and  it  could  not  be  made  otherwise.  See  Code,  §  1996,  and  citations. 
There  was,  however,  no  attempt  made  by  Stovall  to  pledge  or  pawn  anything 
but  the  property  itself.  The  defendant,  the  GraniteviUe  Manufacturing  Com- 
pany, found  the  cotton  in  the  warehouse,  and  purchased  it  without  notice  of 
any  of  these  incumbrances.  It  had  no  notice  of  any  actual  or  visible  change 
of  the  possession  of  the  property  from  the  pawner  to  the  pawnee.  And  althuugh 
the  plaintiff  might,  in  equity,  have  succeeded  to  the  lien  of  the  pawner  upon 
the  property,  yet  the  defendant  was  a  bona  fide  purchaser  of  the  goods  claimed 
to  be  pledged,  for  value,  without  notice,  or  without  any  circumstances  being 
brought  to  its  notice  which  should  have  put  it  upon  inquiry. 
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In  Fraaer  v.  Jackson,  46  Ga.  621,  this  coart  held  that  a  dona ./Zc^ purchaser 
of  the  absolute  title  to  personal  property,  without  notice  of  any  unforeclosed 
statutory  lien  upon  it,  takes  the  same  divested  of  any  such' lien;  that  our  stat- 
utory lien  laws  secure  priority  of  judgment  to  favored  ciasses  of  debts  out  of 
certain  property  of  the  person  who  incurred  the  debts.  But  when  such  prop- 
erty passes  into  the  hands  of  a  bona  fide  purchaser  without  notice,  and  before 
foreclosure,  it  is  no  longer  the  property  of  the  person  Incurring  the  debt,  and, 
not  having  gone  into  the  possession  of  one  affected  with  notice,  the  lien  is  lost. 
The  same  principle  is  announced  and  adjudged  in  Beall  v.  Butler,  54  Ga.  48. 

But  even  if  this  had  been  a  valid  transfer  of  StovalFs  lien  to  the  plaintiff, 
we  do  not  think  that  it  could  have  maintained  trover  against  the  defendant 
for  the  recovery  of  the  property.  No  title  was  conveyed  to  the  plaintiff  by 
this  transaction.  To  enable  the  plaintiff  to  maintain  trover,  he  must  have 
either  a  general  or  special  property  in  the  chattel,  and  the  actual  possession, 
or  the  right  of  possession.  It  is  questionable,  to  say  the  least,  if  this  is  not 
one  of  the  cases  in  which  actual  possession  is  essential  to  create  such  special 
property  in  the  thing  pawned  as  to  entitle  the  plaintiff  in  any  case  to  main- 
tain  this  action.  The  general  property  in  the  goods  pawned  remains  in  the 
pawner,  but  the  pawnee  has  a  special  property  for  the  purposes  of  the  bail- 
ment. Code,  §  2142.  And  this  special  property  gives  him  a  right'of  action 
against  any  one  interfering  with  his  possession.  Id.  §  2141.  It  is  undeniably 
true  that  trover  is  founded  on  a  conjoint  right  of  property  and  possession,  and 
that  any  act  of  ttie  defendant  which  negatives,  or  is  inconsistent  with,  such 
right,  amounts  in  law  to  a  conversion.  Liptrot  v.  Holmes,  1  Kelly,  381.  The 
plaintiff  in  this  case  had  neither  title  nor  such  possession  as  that  which  the 
law  contemplates,  when  the  defendant,  by  a  fair  sale,  acquired  the  property^ 
and  as  would  give  the  right  to  maintain  the  suit.  There  was  no  error  in 
holding  that  the  action,  under  these  circumstances,  could  not  be  maintained. 

It  is  perhaps  necessary  to  remark  that  we  have  purposely  abstained  from 
considering  any  other  questions  than  such  as  were  essential  to  the  final  dispo- 
sition of  the  case  made  upon  the  record.  Although  invoked  to  do  so,  we  must 
respectfully  decline,  as  we  do  not  conceive  that  we  have  the  authority  to  re- 
spond to  such  an  invitation. 

The  following  authorities  are  cited  In  the  brief  of  counsel  for  the  plaintifT 
in  error:  Bank  v.  Nelson,  88  Ga.  391,  402;  Colquitt  v.  Bmith,  65  Ga.  341; 
Manning  v.  MitcTierson,  69  Ga.  451;  HUlyer  v.  Brogden,  67  Ga.  24;  Mere- 
dith V.  Knott,  84  Ga.  225;  Patten  v.  Baggs,4S  Ga.  178;  Hardeman  v.  Bat- 
tershy,  58  Ga.  36;  TUon  v.  Howard,  hi  Ga.  410;  Story,  Bailm.  (6th  Ed.)  § 
297,  p.  272,  citing  2  Term  R.  462;  Jeioett  v.  Warren.  12  Mass.  300;  Badlam 
V.  Tucker,  1  Pick.  389,  396;  Whitaker  v.  Sumner,  20  Pick.  405;  Tuxworth 
V.  Moore,  9  Pick.  347,  349;  Tawnahill  v,  Tuttle,  61  Amer.  Dec.  481;  Casey 
V.  Cavaroc,  96  U.  S.  477;  Coleb.  Coll.  Secur.  §  420,  p.  565,  citing  Bank  v. 
Hihhard,  48  Mich.  118,  11  N.  W.  Rep.  834;  Cochran  v.  Ripy,  13  Bush,  495; 
Greenbaum  v.  Megibben,  10  Bush,  419;  8tampo/ski  v.  Steffens,  79  111.  305; 
Presbytei'ian  Church  v.  Emerson,  66  111.  270;  ParshaU  v.  Eggert,  54  N.  Y. 
18-21;  Horr  v.  Barker,  8  Cal.  614;  Bank  v.  Walbridge,  19  Ohio  St.  424; 
Shepardson  v.  Cary,  29  Wis.  42,  44;  Story,  Bailm.  (6th  Ed.)  §  299,  p.  274; 
Macomber  v.  Parker,  14  Pick.  497,  505,  509;  Hays  v.  Riddle,  1  Sanf.  248; 
Coleb.  Coll.  Secur.  531,  558;  Code,  §§  2059,  2091,  2094,  2129,  2139,  2141, 
3080;  2  Add.  Torts,  692,  1292;  Adams  v.  O'Connor,  1  Amer.  Rep.  137;  De 
Wol/r.  Gardner,  12  Cush.  19;  Bank  v.  Hibbard,  42  Amer.  Rep.  465;  Papot 
V.  Gibson,  7  Ga.  5^,  534;  Gibson  v.  Stevens,  8  How.  399;  Cochran  v.  Ripy, 
13  Bush,  495;  Bank  v.  Wilder,  20 Reporter,  625;  Braintree  v.  Battles,  HVt. 
400;  Batiiel  v.  Sioift,  54  Ga.  114;  Armory  v.  Delamirie,  1  Smith,  Lead.  Cas. 
696,  701,  703;  Harpes  v.  Harpes,  62  Ga.  394;  Lockhart  v.  Railroad,  73  Ga. 
472;  Scott  v.  Singer,  54  Ga.  689;  Miller  v.  Surls,  19  Ga.  333;  Wiece  v.  Mar- 
but,  55  Ga.  613;  Griffl/n  v.  Sheffield,  77  Amer.  Dec.  649;  Grifiin  v.  Sheffield,  38 
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Miss.  359;  Code,  §  2111;  Warner  v.  Martin,  11  How.  225,  226;  Dauhigny  v. 
Duval,  5  Term  B.  604;  McCombie  v.  Davies,  6  East,  538,  7  East,  5;  SChitty, 
Commer.  Law,  193;  Coleb.  Coll.  Secnr.  §  409,  p.  550,  citing  Bank  y.  Boyce, 
78  Ky.  42:  Donald  v.  Suokling,  L.  R.  1  Q.  B.  699;  Johnson  v.  8tear,  15  C. 
B.  (N.  S.)  330;  Newberry  v.  Trowbridge,  18  Mich.  267;  J?W^^«  ▼.  Railroad, 
6  Allen,  246;  Clark  y.  Dearborn,  103  Mass.  335;  HTiitney  v.  Beckford,  105 
Mass.  267;  CAJn^rj^  y.  Fia^^,  5  Hurl.  A;  N.  287;  Brierly  v.  Kendall,  17  Q.  B. 
937;  Halliday  y.  HolgaU,  L.  B.  3  Exch.  299;  Baj2^  y.  Colby,  66  Amer.  Dec. 
755;  Anderson  y.  Baker,  60  Ga.  600;  McCalla  y.  CtorAc,  55  Ga.  53;  Daniel 
y.  firt^(/%,  54  Ga.  114, 115;  Code,  §§  2112,  2143;  Tyus  y.  JSu^^,  43  Ga.  529, 
533;  Stafford  y.  Mercer,  42  Ga.  556;  1  Benj.  Sales,  13,  29,  30;  Bank  y.  Nel- 
son, 38  Ga.  398;  Code,  8  2639;  Seago  y.  Pomeroy,  46  Ga.  230,  231;  Xjmes 
y.  State,  Id.  210;  Flanders  y.  Maynard,  58  Ga.  63;  Compton  y.  Cassada,  54 
Ga.  74;  Ingram  y.  Xi^^,  14  Ga.  185;  JSo&itfon  y.  Care]/,  8  Ga.  530. 

Cited  in  brief  for  defendant  in  error:  Bank  y.  Nelson,  38  Ga.  391;  ^ZZen 
y.  Bank,  120  U.  S.  20,  7  Sup.  Ct.  Bep.  460;  Story,  Ag.  §§  224,  225.  389; 
Bowie  y.  Napier,  10  Amer.  Dec.  641;  Story,  Sales,  §  104;  Jones,  Pledges, 
329, 330;  Code,  §  2138;  Datds y.  Meyer,  1 S.  W.  Bep.  95,  (Ark.  June  19, 1886;) 
Code,  §  1593;  Frazer  y.  Jackson,  46  Ga.  621;  Beall  v.  Butler,  ^  Qa.  43;  Kol- 
lock  y.  Jtuskson,  5  Ga.  153;  HatcTier  y.  Comer,  73  Ga.  418;  Story,  Ag.  §g  87, 
93,  94;  2  Add.  Cont.  §  547;  Dias  y.  Chickering,  54  Amer.  Bep.  770;  Crocker 
y.  Crocker,  31 N.  Y.  507 ;  Wooster  y.  SJiertoood,  25  N.  Y.  278;  Jones,  Pledges, 
§  47;  Code,  §  2189;  Kennedy  y.  Zm,  72  Ga.  39;  1  Add.  Torts,  g  537;  Code,  § 
2204;  2  Greenl.  Ey.  307. 

Judgment  affirmed. 

NOTE. 

Plsdqb— DBLiysBT.— For  the  purpose  of  a  pledge,  poeseerion  may  pass  without  act- 
ual delivery  of  the  property.  Tiie  aeliyery  oi  a  recognized  symbol  of  title,  such  as  a 
bill  of  lading;  or  warehouse  receipt,  is  sufficient.  Bank  y.  Wilder,  (Minn.)  24  K.  W. 
Rep.  699;  Dirigo  Tool  Ck).  v.  Woodruff,  (N.  J.)  7  Atl.  Rep.  126.  The  delivery  of  the 
key  of  a  building  containing  goods  is  a  delivery  of  the  goods ;  and  chattels  onoe  deliy- 
ered  may  be  returned  for  a  special  or  temporary  purpoise,  without  destroying  the  lien 
of  the  pledgee.  Dirigo  Tool  Co.  v.  Woouruff,  fupra^  And  it  is  held  that  the  owner 
of  goods,  if  a  warehouseman,  can  pledge  the  same  by  issuing  and  delivering  his  own 
warehouse  receipt  to  the  pledgee.  Easton  v.  Hodges,  18  Fed.  Rep.  677 ;  Hibbard  v. 
Bank,  (Mich.)  11  N.  W.  Rep.  884;  Bank  v.  Wilder,  fMinn.)  24  N.^¥.  Rep.  699.  But 
where  a  private  warehouseman  issued  receipts  for  his  own  property,  in  his  own  ware- 
house, as  security  for  his  indebtedness,  held,  that  the  person  to  whom  they  were  deliv- 
ered acquired  no  title  as  against  other  creditors.  Adams  v.  Bank,  2  Fed.  Rep.  174. 
And  the  provision  of  the  Maryland  statute  of  1876,  c.  262,  that  storage  receipts  shall 
transfer  complete  title  to  the  property  therein  mentioned,  to  a  bona  fide  holder,  is  held 
not  to  apply  to  a  storage  receipt  issued,  by  way  of  pledge,  by  a  person  not  a  ware- 
houseman, for  his  own  property,  in  his  own  possession.  Thurber  y.  Oliver,  28  Fed. 
Rep.  224.  Where  goods  were  pledged  for  an  indebtedness,  with  power  of  sale,  but  only 
samples  were  delivered  to  the  creditor  to  &cilitate  sales,  neld  not  a  sufficient  delivery 
to  constitate  a  pledge.    Id. 

Bamb— CoBPORATB  SiooK.— To  oonstltute  a  valid  pledge  of  corporate  stock,  in  the  ab- 
sence of  statutory  provisions,  a  mere  handing  over  of  the  certificate  is  not  sufficient ; 
there  must  be  a  transfer  on  the  books  of  the  company,  or  a  power  of  attorney  author- 
izing a  transfer,  or  some  contract  in  writing  by  which  the  holder  may  compel  a  trans- 
fer. Nisbit  V.  Bank  A  Trust  Co.,  12  Fed.  Rep.  686.  Civil  Code  Dak.  {  898,  provides 
that  no  transfer  of  shares  of  corporate  stock  shall  be  good,  except  between  the  parties, 
until  the  transfer  is  entered  on  the  books.  Held,  that  a  pledgee  of  stock,  indorsed,  bat 
not  transferred  on  the  books,  had  priority  over  a  subsequent  judgment  creditor  of  the 
pledgeor,  who  bought  the  stock  in  at  execution  sale,  with  knowledge  of  the  pladjKO. 
Van  Cise  y.  Bank,  (Dak.)  88  N.  W.  Rep.  897. 

Menken  v.  Crrr  of  Atlanta.    (Two  Caaee.) 

{Supr&me  Court  of  Oeorgia,    March  9,  1887.) 

1.  Iktozioatino  Liquors— Local  Option— Pbopbbty  AprvcTBD— Vbbtsd  Riohtb. 

The  local  option  act  of  the  state  of  Georgia  (Bess.  Laws  Ga.  1884-85,  p.  121)  beinc 
consticutionai,  as  a  valid  exercise  of  the  police  power,  it  follows  that  the  incidentiu 
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effects  npon  tbeyalne  of  property,  sncb  as  a  brewery  and  its  fiztares,  resalting  from 
the  iDability  of  tbe  owners  to  a()jnst  their  old  business  to  tbe  new  law,  if  tbey  can 
be  called  damage  at  all,  are  damnum  absqiie  ir^uria.  The  law  does  not  take  or  dam- 
age tbeir  property  for  the  use  of  the  pabliCi  bat  only  preventa  them  from  taking 
or  damaging  tbe  pablic  for  their  nae.^ 

S.  Sams— CoBFOBATioNS. 

The  express  saving  of  vested  rights  in  the  local  option  act  embraces  previously  ac- 
quired rights  to  seliby  virtue  of  a  license  already  taken  out  and  paid  for,  but  com- 
prehends no  right  either  to  obtain  a  new  license,  or  to  sell  without  a  license, 
whether  on  the  part  of  natural  persons  or  corporations.  The  act  is  not  a  scheme 
for  stopping  the  sale  of  liquors  hy  natural  persons,  and  leaving  the  business  to  be 
carried  on  by  chartered  companies. 

8.  8am»-6al«  of  Liquob  OBTAnrxn  bbvobs  Pasbaob  or  Local  Optiov  Law. 

The  fact  that  one  who  keeps  liquor,  to  be  sold  in  an  illegal  manner,  obtained  it 
previous  to  the  putting  in  operation  of  the  local  option  act,  does  not  affect  his  legal 
Uability  for  the  violation  of  a  dty  ordinance,  subsequently  passed,  prohibiting  the 
sale  of  liquor. 

Appeal  from  superior  coart,  Fulton  county.   Mabshall  J.  Clarke,  Judge. 

For  the  facts  in  these  cases,  see  the  decision  on  certiorari,  Menketi  y.  City 
i^ Atlanta,  2  S.  £.  Rep.  559. 

W.  D,  Ellis  and  Hoke  db  Burton  Smith,  for  plaintiff  in  error.  /.  B,  Good- 
win,  /.  T,  Pendleton,  and  C  D.  HUl,  Sol.  Gen.,  for  defendant 

Hall,  J.  All  the  questions  made  in  these  cases  are  efPectually  disposed  of 
in  the  decision  in  Menken^s  Case,  2  S.  E.  Bep.  559,  which  has  just  been  ren- 
dered; and  had  they  not  been,  then  we  think  they  were  previously  disposed 
of  in  the  case  of  Hill  v.  Mayor  of  Dalton,  72  Oa.  814,  and  in  the  cases  of 
Tfiom  y.  City  cf  Atlanta,  and  Mayson  y.  City  of  Atlanta,  determined  at  a 
preyious  term  of  the  court.  In  one  of  these  cases — perhaps  in  both — it  \& 
shown  that  the  liquor  kept  to  be  sold  in  an  illegal  manner  was  obtained  pre- 
yious to  tbe  putting  in  operation  of  the  local  option  act  in  the  county  of 
Fulton.  In  regard  to  that,  we  remark  that,  in  yiew  of  tlie  peculiar  circum- 
stances of  each  of  these  cases,  that  fact  makes  not  the  slightest  difference  as  to 
their  legal  liability  to  answer  for  a  yiolation  of  the  ordinance.  Tliey  were  not 
authorized  before  the  adoption  of  the  act  to  sell  the  liquors  by  retail  without  a 
license,  any  more  than  they  were  after  the  passage  of  the  act.  They  kept  them 
on  hand,  as  the  evidence  in  both  cases  shows,  for  the  purpose  of  illegal  sale,  by 
retailing  them.  The  sales  that  they  actually  made  were  evidence  of  that  pur- 
pose, or  else  we  have  been  yery  greatly  mistaken  in  the  application  we  haye 
made  in  former  cases  of  the  very  ordinance  in  question,  and  also  of  the  ordi- 
nance of  tbe  town  of  Dalton  in  tbe  Case  of  Hill,  The  judgment  rendered  by 
the  late  chief  justice  on  that  case  is  particularly  commended  to  the  profession 
and  to  the  public  for  its  clear  and  convincing  reasoning,  and  the  sound  prin- 
ciples of  law  which  it  announces,  and  which  sustain,  not  only  that,  but  the 
judgments  rendered  in  these  cases.  There  was  no  error  in  refusing  to  sanction 
the  certiorari  in  either  case. 

The  distinction  between  the  offenses  defined  by  this  ordinance  and  those 
enacted  by  the  state  law,  making  a  party  amenable  to  the  city  authorities  for 
an  infraction  of  its  ordinance,  and  to  the  courts  of  the  state  for  a  violation  of 
the  public  law,  is  pointed  out,  not  only  by  the  foregoing,  but  by  tbe  follow- 
ing, cases:  Williams  y.  City  of  Augusta,  4  Ga.  509;  Floyd  y.  Commissioners, 
14  Ga.  854;  Mayor,  etc.,  y.  Hussey,  21  Ga.  80;  Karwisch  y.  Atlanta,  44  Ga. 

>That  legislation  which  prohibits  the  mann&cture  and  sale  of  intoxicating  liquors 
without  awarding  compensation  for  damages  arising  to  property,  such  as  breweries, 
acquired  previous  to  the  enactment  of  such  legislation,  is  a  deprivation  of  property 
without  due  process  of  law,  see  State  v.  Walruff;  26  Fed.  Hep.  178.  See,  also,  McLane 
y.  Leicht,  (Iowa.)  29  N.  W.  Rep.  327.  But  see  Weil  v.  Calhoun,  26  Fed.  Bep.  865;  £z 
parte  Kennedy,  (Tex.)  8  S.  W.  Kep.  Hi,  and  note. 
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204;  McRea  v.  Mayor,  etc,,  59  Ga.  168;  Rothschild  v.  Darien,  69  Ga.  603; 
De  Qraffenreid's  Case,  72  Ga.  212. 
Judgment  affirmed  in  both  cases. 


Savannah,  P.  &  W.  By.  Co.  tj.  Collinb, 

{Supreme  Oawrt  of  Georgia,    February  26, 1887.) 

1.  Damaobb— Evidence— Provinob  or  Jubt. 

In  an  action  against  a  railroad  company  for  the  loss  of  goods  shipped  by  It.  de- 
fendant's agent  testitied  that,  at  the  time  of  the  shipment,  plaintiff's  hnsband,  with 
wliom  the  agreement  for  shipment  was  made,  stated  that,  it'  the  goods  were  lost^  the 
company  woald  have  to  pay  him  $25.  The  court  charged,  in  substance,  that  un- 
less It  appeared  that  both  the  husband  and  the  agent  had  authority  to  make  such 
valuation,  and  actually  agreed  upon  it,  it  would  not  be  binding  upon  plaintiff. 
Held^  that  the  Jury,  in  ascertaining  the  value  of  the  goods,  might  properly  consider 
such  testimony,  and  that  the  charge  withdrew  it  from  their  consideration,  and  was 
erroneous. 

2.  Byidbncb— Pabol— Ambiououb  Tsbmb. 

Defendant,  a  railroad  company,  on  receiving  for  transportation  certain  articles 
addressed  to  a  point  beyond  its  line,  gave  the  following  receipt :  **•  •  •  Re- 
ceived from  J.  •  •  •  the  following  articles  for  shipment  to  W.,  Cedar  Keys, 
Fla. :  1  bdl.  bedding.  [Name,]CareR.R.Agt.,  Callahan.  [Signed]  D.,  Agt."  In  an 
action  to  recover  for  the  loss  of  the  goods,  held,  that  the  words,  **  Care  R.  R.  Agt.» 
Callahan,''  are  ambiguous,  and  that  they  may  be  explained  by  parol  evidence.^ 
8.  Cabriebs— Of  Goods— Liability. 

Where  a  receipt  for  shipment  given  by  a  railroad  company  specified  a  bundle  of 
bedding  as  the  goods  to  be  transported,  and  it  did  not  appear  that  other  artieLea  con> 
tained  in  the  bundle  were  mentioned  or  known  to  the  company's  agent,  the  com- 
pany, in  case  of  the  loss  of  the  bundle,  is  liable  only  for  the  value  of  the  bedding. 

Error  from  superior  court,  Decatur  county;  Bower,  Judge. 

Action  against  a  railroad  company  for  loss  of  goods  shipped  by  it. 

The  charge  complained  of  in  the  twelfth  ground  of  the  motion  for  a  new 
trial,  referred  to  in  the  opinion,  was  as  follows: 

"It  is  true  that  if  a  contract  is  made,  specifying  the  amount  of  damages 
that  is  to  be  paid  in  case  the  goods  are  lost  in  shipment,  if  the  party  had  au- 
thority to  make  a  contract  as  to  the  amount  of  damages  to  be  paid  in  case  the 
goods  are  lost,  then  the  railroad  would  be  liable  only  for  the  agreed  amount  of 
damages  shown  in  the  contract.  You  will  look  to  the  evidence  to  see  if  there 
was  any  such  contract.  If  the  only  statement  on  the  part  of  one  of  the  par- 
ties was  that,  'If  you  lose  these  goods,  you  will  have  to  pay  me  $25  for  them/ 
and  it  was  not  accepted  as  the  true  damages  by  the  other  party,  it  would  not 
amount  to  a  contract;  and,  further,  it  must  appear  that  the  agent  had  the 
authority  to  assess  the  damages,  in  case  the  goods  were  lost,  at  less  than  the 
real  value  of  the  goods.  The  mere  fact  of  a  party  being  agent  to  carry  goods 
for  another,  and  deliver  them  to  a  railroad  for  shipment,  of  itself  does  not  au- 
thorize him  to  settle  the  value  of  the  goods  at  less  than  their  actual  value  in 
case  the  goods  are  lost.  If  you  believe,  from  the  evidence,  that  Collins  speci- 
fied that  $25  should  be  paid  for  the  goods  in  case  the  goods  were  lost,  and  the 
railroad  failed  to  accept  these  terms;  or  if  you  believe  from  the  evidence  that 
the  railroad  agent  had  no  authority  to  accept  the  goods  for  shipment  at  less 
than  their  actual  value, — it  would'not  be  a  binding  contract,  so  far  as  to  fix- 
ing the  damages  by  contract. 

'* Unless  there  is  some  evidence  showing  that  J.  D.  Collins,  as  agent  of  the 
woman,  had  authority  to  make  a  contract  making  the  damages  below  the  act- 
ual value  of  the  goods,  no  such  contract  made  by  him  would  be  binding.     The 

>  As  to  the  admissibility  of  parol  testimony  to  explain  an  ambiguity  in  a  written  in- 
strument, see  Mellen  v.  Ford.  28  Fed.  Rep.  639,  snd  note;  Young  v.  Young,  (Vt.)  10  Atl, 
Rep.  628;  Seavey  v  Shurick.  (Ind.)  11  X.  E.  Rep.  597  ;  Myers  v.  Tibbals,  (Cal.)  13  Pac. 
Rep. 005;  Beason  v.  Kurz,  (Wis.)  29  N.  W.  Kep.  230,  and  note. 
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fact  that  Collins  was  only  the  agent  of  the  woman  to  ship  the  goods,  if  you 
should  find  that  to  be  the  fact,  would  not  authorize  him  to  make  a  contract 
for  damages,  in  case  the  goods  are  lost,  at  less  than  their  actual  value,  and 
the  shipper  of  the  goods  would  not  be  bound  by  such  a  valuation." 
D.  A.  Russell,  for  plaintiff  in  error.    John  E.  Donalson,  contra, 

Blandford,  J.  Tliere  are  several  assignments  of  error  in  the  record. 
The  plaintiff  in  the  court  below  relied  upon  the  following  writing  to  show 
the  contract  between  herself  and  the  railroad  company: 

"Station  No.  23,  October  15,  '81. 

•*  Received  from  J.  D.  Collins,  in  good  order,  the  following  articles  for  ship- 
ment to  W.  P.  Jackson,  Cedar  Keys,  Fla. :    1  bdl.  bedding. 

''[Name,]    Care  R.  R.  Agt.,  Callahan. 

[Signed]  "D.  M.  Mitohbll,  Agt.** 

The  defendant  proposed  to  show  by  the  agent  the  meaning  of  the  words  in 
said  writing,  "CareR.  R.  Agt.,  Callahan."  This  the  court  refused  to  allow ; 
and  this  is  the  first  assignment  of  error. 

1.  Whether  a  railroad  company  is  liable  to  carry  or  transport  goods  to  a 
point  of  destination  over  and  beyond  the  terminus  of  its  road  depends  upon 
the  contract  between  the  parties.  This  contract  may  be  either  express  or  im- 
plied, but  it  is  always  necessary  to  ascertain  what  is  the  contract  between  the 
f)arties.  If  the  contract  is  in  writing,  and  there  be  ambiguity  about  the  same, 
then  parol  evidence  is  admissible  to  explain  the  meaning  of  the  ambiguity ; 
not  to  vary  the  writing,  but  for  the  purpose  of  siscertaining  its  meaning. 
This  writing,  as  it  appears  to  us,  is  ambiguous.  The  words  therein,  "Care 
R.  R.  Agt.,  Callahan,"  were  certainly  inserted  for  some  purpose  or  object. 
They  had  some  meaning;  and  what  was  the  meaning?  We  think  that  it  was 
competent  for  the  defendant  to  show  the  meaning  of  these  words  by  parol  ev- 
idence; and  if  it  appeared  from  such  testimony  that  the  words  meant  that  the 
goods  were  to  be  delivered  to  a  railroati  agent  of  another  road  at  Callahan, 
and  that  the  defendant  was  only  bound  for  such  delivery,  then  we  think  the 
ambiguity  would  be  explained,  and  there  would  be  no  liability  upon  the  rail- 
road company.  So  we  think  that  the  ruling  of  the  court  on  the  second  ground 
of  the  motion  for  new  trial  upon  this  point  was  error.  Falvey  v.  Railroad^ 
75  Ga. ;  Berry  v.  Cooper,  28  Ga.  548;  Code,  §  2070. 

2.  The  witness  Mitchell  had  testified  that  Collins,  the  shipper,  did  not  dis- 
close that  he  was  agent  for  his  wife,  Mary  A.  Collins,  at  the  time  the  ship- 
ment was  made,  and  that  Collins  had  stated  at  the  time  that,  if  the  goods 
were  lost,  the  company  would  have  to  pay  him  $25.  The  charge  of  the  court, 
as  complained  of  in  the  twelfth  ground  of  the  motion  for  new  trial,  annihi- 
lated this  evidence.  This  testimony  was  proper  to  be  considered  by  the  jury 
in  ascertaining  the  value  of  the  goods  lost,  if  for  no  other  purpose;  and4;he 
court,  by  its  instructions  to  the  jury,  withdrew  from  their  consideration  this 
evidence. 

3.  It  IS  alleged  by  the  plaintiff  in  error  that  the  verdict  is  contrary  to  law 
and  evidence;  and  it  appears  from  the  record  that,  in  estimating  the  plaintiff's 
damages,  the  jury  found  an  amount  over  and  above  the  value  of  the  bedding; 
that  is,  they  found  the  value  of  certain  wearing  apparel,  which  it  is  alleged 
was  wrapped  up  with  the  bedding.  We  do  not  think  the  jury  were  justified 
in  finding  the  value  of  this  wearing  apparel.  By  the  terms  of  the  receipt 
given  by  the  defendant  to  the  plaintiff,  the  goods  to  be  transpoi-ted  were  one 
bundle  of  bedding;  and  to  allow  a  recovery  for  the  value  of  other  articles 
would  seem  to  go  beyond  the  contract  between  the  parties.  The  railroad  com- 
pany only  agreed  to  transport  one  bundle  of  bedding.  There  was  no  agree- 
ment to  transport  wearing  apparel ;  and  it  does  not  appear  that  the  articles  of 
wearing  appaxel  sued  for  and  recovered  in  this  case  were  mentioned  to  the 
agent  of  the  railroad  company,  or  that  he  knew  that  the  same  were  embri^oed 
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in  the  bundle  of  bedding.  So  we  think  that  the  verdict  was  wrong  in  tliis 
respect,  and  contrary  to  law,  and  the  court  was  wrong  in  thus  ruling  upon 
tliat  point. 

These  are  the  three  material  assignments  of  error.  No  others  need  be  con- 
sidered by  this  court;  and,  from  what  has  been  said,  a  new  trial  must  neces- 
sarily result.    Judgment  reversed. 


Blackman  r>.  State. 

(Supreme  Qmrt  of  Georgia,    May  9,  1887.) 
1.  Cbiminal  pRAoncE— Rjcmarks  of  Counbkl— Failure  of  Defendant  to  Call  Wrr- 


Upon  an  indictment  for  murder,  the  defendant,  before  the  jnry  was  impaneled, 
made  a  motion  for  a  continuance  on  the  ground  of  the  absence  of  witnesses,  and 
setting  forth,  in  bis  motion,  what  he  expected  to  prove  by  them.  The  witnesses 
were  sent  for,  but  were  not  called  upon  to  testify.  In  his  argument  to  the  jury, 
the  attornejr  for  the  state,  against  the  objection  of  defendant's  counsel,  commented 
upon  the  failure  of  the  defendant  to  prove  what  he  said  he  could  prove  by  the  wit- 
nesses, and  insisted  that  this  failure  was  evidence  of  guilt.   Seld^  reversible  error. 

2.  Same— I  NOTRucTioifB— Power  of  Court  to  Commute  Death  Sentence. 

Upon  an  indictment  for  murder,  the  court  instructed  the  jury  that  the  legal  effect 
of  a  verdict  of  "guilty  "  *'  would  be  that  the  defendant  would  be  deprived  of  his 
life,  unless  the  court  should  see  fit  to  commute  it;  for,  in  cases  of  circumstantial 
evidence,  the  law  of  our  state  first  allows  the  jury,  if  they  should  find  the  accused 
guilty,  to  reduce  the  penalty  to  imprisonment  in  the  penitentiary  for  life ;  and  even 
after  the  lury  should  say  tliat  the  defeuJant  ought  to  hang,  if  such  should  be  their 
verdict,  tne  court  can,  if  he  sees  proper,  change  that  verdict^  and  8j>are  a  man's  life, 
by  imprisoning  him  in  the  penitentiary  for  life.  That  is  a  question,  however,  en- 
tirely ror  the  court,  and  does  not  arise  unless  your  verdict  should  be  as  just  stated." 
Held,  that  the  instruction  was  to  be  condemned,  but  that  it  was  not  such  error  as 
would  justify  a  reversal. 

3.  Same— Exceptions— Objectionable  Portion  of  Charge  should  be  Designated. 

It  is  the  duty  of  the  party  excepting  to  a  portion  of  an  instruction  to  separate  the 
portion  which  is  not  law  from  that  which  fs. 

Error  to  superior  court,  Schley  county;  Fort,  Judge. 

B,  F,  Hinton,  /.  8.  McKoikle,  J,  C,  Matthews,  and  J5.  ff.  WilkinsoTh  for 
plaintiff  in  error.  Clifford  Anderson,  Atty.  Oen.,  C.  B.  Hudson.  Sol.  Qen,, 
B.  A,  Hawkins,  and  B,  Q,  Simmons,  for  the  State. 

Hall,  J.  Blackman  was  indicted  and  found  guilty  of  the  murder  of  S.  J. 
Tondee,  and  sentenced  to  death.  This  is  the  second  conviction  and  sentence 
of  that  character.  The  first  was  set  aside  by  this  court  because  the  case  was 
too  precipitately  brought  to  trial,  wlien  it  was  apparent  that  it  was  impossi- 
ble for  the  defendant,  after  the  recent  appointment  of  his  counsel,  to  make  a 
suitable  preparation  for  his  trial.  As  to  the  character  of  this  homicide  there 
can  be  no  doubt.  It  was  unquestionably  a  deliberate,  cold-blooded  murder, 
committed  by  an  assassin  who  evidently  laid  in  wait  for  the  purpose  of  wreak- 
ing his  vengeance  upon  the  deceased.  No  one  saw  the  perpetrator  of  the 
deed,  and  the  evidence  connecting  the  defendant  with  the  transaction  is  en- 
tirely circumstantial.  Upon  his  conviction  the  second  time,  he  made  a  mo- 
tion for  a  new  trial  upon  some  30  grounds.  It  is  only  necessary  to  consider 
a  few  of  them. 

The  first  we  shall  notice  is  the  seventh  ground  of  the  motion,  viz.:  "That 
the  court  eiTed  in  charging  the  jury  as  follows:  'There  are  comparatively 
ifow  offenses  which  under  our  humane  law  are  punishable  with  death;  but 
the  grave  offense  charged  against  this  prisoner  is  one  for  which  life  may  be 
forfeited,  and  the  Jury  are  to  determine,  after  they  shall  have  first  determined 
the  question  of  guilt  or  innocence,  tiie  question  of  life  or  liberty.  If  tlie 
jury  shall  be  of  the  opinion  that  there  are  circumstances  in  the  case  which 
require  that  the  defendant  should  be  imprisoned  in  the  penitentiary  for  life. 
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or  if,  as  a  mere  matter  of  grace  or  favor,  in  this  case,  you  should  think  that 
-was  a  proper  verdict,  you  should  say:  "We,  the  jury,  find  the  prisoner 
uuilty,  and  recommend  that  he  be  imprisoned  in  the  penitentiary  for  life." 
But  if  you  should  be  of  opinion  that  there  are  no  circumstances  which 
could  appeal  to  your  mercy,  t;..  t  there  are  none  which,  looking  to  the  best  in- 
terests of  society,  require  the  exercise  of  clemency,  or  if  there  should  be  no 
other  legal  reason,  such  as  the  court  has  told  you  would  be  in  your  province, 
and  should  be  of  opinion  that  this  w^as  a  case  in  which  to  inflict  the  extreme 
penalty  of  the  law,  then  you  will  write  your  verdict:  "  We,  the  jury,  find  the 
defendant  guilty.*'  The  legal  effect  of  this  verdict  would  be  that  the  defend- 
ant would  be  deprived  of  his  life,  unless  the  court  should  see  fit  to  commute; 
for,  in  case  of  circtimstantial  evidence,  the  law  of  our  state,  in  its  great  hu- 
manity, firat  allows  the  jury,  if  they  should  find  the  accused  guilty,  to  re- 
duce the  penalty  to  imprisonment  in  the  penitentiary  for  life;  and  even  after 
the  jury  should  say  that  the  defendant  ought  to  hang,  if  such  should  be 
their  verdict,  the  court  can,  if  he  sees  proper,  change  that  verdict,  and  spare 
a  man*s  life,  by  imprisoning  him  in  the  penitentiary  for  life.  That  is  a 
question,  however,  entirely  for  the  court,  and  does  not  arise  unless  your  ver- 
dict should  be  as  just  stated.'"  The  criticism  that  the  attorney  general 
makes  upon  this  exception  to  the  charge  is  that  a  portion  of  it  is  undoubtedly 
law,  but  he  insists  (and  thereby  implies  that  there  must  be  a  doubt  as  to  an- 
other  portion  of  it)  that  it  was  the  duty  of  the  party  excepting  to  separate 
that  which  was  law  from  that  which  under  the  circumstances  was  not  law, 
and  was  not  applicable.  This  objection,  it  seems  to  us,  is  just  and  proper. 
We  understand,  however,  that  it  is  only  the  latter  part  of  the  charge  that  the 
defendant's  counsel  claimed  to  be  erroneous,  in  which  the  court  told  the  jury 
that  they  ^ad  nothing  to  do  with  his  discretion  as  to  the  punishment  in  a  cer- 
tain event;  that  it  was  a  question  solely  for  the  judge;  and  if  they  bad  noth- 
ing to  do  with  it,  why  did  he  lay  it  before  them?  This  may  liave  had  the 
effect  to  lessen  their  sense  of  responsibility,  at  least  to  divide  that  responsibil- 
ity with  the  presiding  judge.  While  we  would  not  reverse  the  csise  for  an 
error  of  this  sort,  we  think  the  practice  a  bad  one,  and  that  the  court  will 
b^t  discharge  its  duty  by  reading  the  jury  the  law  which  gives  them  power 
over  the  subject  of  the  commutation  of  the  death  penalty.  Time  and  again 
we  have  said  that,  and  we  repeat  it.  Indeed,  we  reversed  one  case  because 
we  thought  the  court  had  by  his  instructions  abridged  the  powers  of  the  jury 
in  that  respect.  This  charge  does  not  abridge  the  powers  of  the  jury  in  any 
such  way,  and,  while  we  think  it  had  better  have  been  omitted,  we  will  not 
interfere  with  the  judgment  of  the  court  on  that  ground. 

There  are  a  number  of  other  grounds  in  this  motion  for  new  trial  upon  which 
we  think  it  unnecessary  to  remark,  for  the  reason  that  on  another  hearing 
the  errors  complained  of,  if  any  exist,  (which  we  think  is  very  doubtful,  ex- 
cept as  to  one  ground  alone,  upon  which  the  new  trial  is  granted,)  will  not 
occur. 

On  the  twenty-third  ground  of  this  motion  we  shall  be  compelled  to  send 
this  case  back  for  another  hearing.  That  ground  complains  that  the  court, 
despite  the  objection  of  the  defendant's  counsel,  permitted  Edgar  M.  Butt, 
Esq.,  one  of  the  counsel  for  the  state,  to  refer  in  his  argument  to  what  the 
prisoner  in  his  motion  for  continuance  said  he  could  prove,  and  to  mention 
that  the  defendant  had  failed  to  prove  what  he  said  he  could  prove,  and  to 
insist  upon  this  before  the  jury  as  an  evidence  of  guilt.  On  the  margin  of 
the  paper  containing  this  ground  of  the  motion  there  is  the  following  note, 
signed  by  the  judge:  "Defendant  made  a  motion  for  continuance  on  account 
of  absent  witnesses;  the  court  delayed  the  case  and  sent  for  and  procured  the 
absent  witnesses;  they  were  not  introduced,  and  Judge  Butt" — here  the  note 
ends.  It  undoub4^]y  shows  that  he  had  not  reached  the  end  of  what  he  in- 
tended to  state;  he  probably  intended  to  add  more,  but  the  record  does  not 
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show  what  it  was.  Now,  this  defendant^  as  appears  from  the  record*  had 
made  a  motion  to  continue  ttiis  case  for  the  absence  of  certain  witnesses,  bj 
whom  he  expected  to  prove  that  he  was  not  near  the  scene  of  the  homicide 
at  the  time  it  took  place.  These  persons  were  sent  for.  They  appeared,  but 
he  failed  to  introduce  them.  This  motion  was  made,  it  will  be  remarked,  be- 
fore the  jury  was  impaneled,  and  was  probably  made  in  writing,  or,  if  made 
omlly,  there  was  no  evidence  of  it  before  that  jury;  and  it  was  certainly  a 
very  damaging  circumstance  to  allow  counsel  to  proceed  and  argue  the  icuilt 
of  the  prisoner  from  his  failure  to  produce  these  witnesses;  and  when  the 
court's  attention  was  called  to  this  subject,  he  should  have  promptly  reproved 
the  proceedings,  and  admonished  the  jury  that  it  was  improper,  and  that  they 
should  give  it  no  attention;  but  this  he  seems  to  have  declined.  Unless  this 
was  a  case  of  circumstantial  evidence  so  strong  as  to  imperatively  demand  the 
finding  the  jury  made,  we  can  easily  see  how  injury,  and  great  injury,  might 
have  resulted  to  this  defendant  from  such  a  course  of  proceeding.  The  de- 
fendant may  be  guilty,  and  may  have  been  proven  to  be  guilty,  but  his  guilt 
could  be  establislied  only  by  legal  testimony  properly  introduced  to  the  jury 
by  witnesses  with  whom  he  was  entitled  to  be  confronted. 

Has  the  defendant  had  a  fair  trial  with  none  but  legal  testimony  before  the 
jury?  We  think  not;  we  cannot  undertake  to  say  what  influence  the  cir- 
cumstances improperly  Insisted  upon  in  the  argument  may  have  had  upon  the 
jury;  and  a  new  trial  is  therefore  granted,  solely  upon  the  twenty-tliird  ground 
of  the  motion.    Judgment  reversed. 


Fms  Ass'n  of  Philadelphia  and  others  d.  FLBiofiNCk 

(Suprems  Court  nf  Qeargia.    May  9, 1887.) 

1.  Falbb  Impbisokkxnt— Malicious  Abbsst— Bzcbbsivb  Dahaobb. 

When,  in  an  action  for  damages  for  malicious  arrest,  the  evidence  does  not  show 
that  there  was  any  actual  arrest  or  detention,  or  any  indignity  practiced  upon  the 
person  arrested,  or  his  character  in  any  way  affected,  or  that  he  was  detained  for 
more  than  one  day,  a  verdict  of  $1,000  &  excessive. 

2.  Same— EviDBNCE — Reputatiow  of  Plaihtiff. 

lu  an  action  for  malicious  arrest,  evidence  is  not  admissible  to  sustain  the  repn- 
tation  of  the  plaintiff  before  any  attempt  has  been  made  to  assail  it. 

8.  Same— Pbivjlbqbd  Commtthioatiohs— Ebbonboub  Admission  at  Fobmbb  Tbiai^ 

The  fact  that  certain  correspondence  between  an  attorney  and  his  client  had  been 
admitted  in  evidence  upon  a  former  trial,  in  violation  of  tiie  rule  relating  to  co|ifi- 
dential  communications,  does  not  justify  a  repetition  of  the  error  at  a  subsequent 
trial. 

i.  Same— Extent  of  Pbivilbge. 

The  court  admitted,  over  the  defendant's  objections,  the  correspondence  between 
its  attorney  and  its  agents.  Beld,  that  the  rule  ezdudinic  contidential  comraunica^ 
tions  between  an  attorney  and  his  client  extends  also  to  the  clerk  or  agent  of  either, 
under  Code  Ga.  {  3798,  and  that  to  admit  such  correspondence  was  error. 

6.  Same— EviDBNOB. 

The  attorney  for  an  insurance  company  employed  an  officer  to  detain  F.  from 
leaving  the  city,  in  order  that  his  testimony  migiit  be  had  in  an  investigation  be- 
fore the  grand  jury  wherein  one  G.  was  charged  with  arson  of  his  insured  property. 
Beldf  that  in  an  action  for  malicious  arrest  and  false  imprisonment,  brought  by  F. 
against  the  insurance  company,  evidence  of  the  fact  that  Q.,  hi  a  suit  subsequently 
brought  upon  the  policy,  had  recovered  a  judgment  against  th^  company,  was  irrel- 
evant, and  was  improperly  admitted. 

6.  Samb. 

G.,  who  was  suspected  of  having  set  Are  to  his  house  in  order  to  obtain  the  in- 
surance, brought  suit  against  the  company  under  bis  policv,  and  recovered  a  judg- 
ment. B.,  a  detective,  acting  under  the  orders  of  C,  the  attorney  of  the  company, 
detained  F.,  who  was  about  to  leave  for  his  home  in  a  distant  city,  in  order  that  his 
testimony  might  be  had  upon  the  trial.  In  an.actlun  brought  by  F.  against  the  in- 
surance oomx>any  for  false  imprisonment;  Mdj  that  the  court  erred  in  excluding  the 
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testimony  of  C,  who  offered  to  testify  as  to  the  circumstances  of  the  employment 
of  B.,  and  that  the  company  had  refiised  to  authorise  the  institution  of  any  crimi- 
nal proceedings  against  G . 

7.  SaMB— ABBSST  BT  AOBMT— tiOOPS  of  ElfPZiOTXBKT—IirmUCTIOirB. 

In  an  action  for  malicious  arrest  and  false  imprisonment,  the  court  refused  to 
charge  the  jury  that  *'the  act  of  a  servant,  in  the  line  of  his  duty,  alone  binds  a 
principal.  Directions  of  an  attorney  to  stop  a  witness,  about  to  leave  the  city,  do 
not  instify  an  arrest;  and  such  action,  if  it  had,  was  not  in  the  line  of  duty  of  Ruoh 
servant  or  attorney  so  as  to  bind  hia  dient."  SeUi,  that  the  charge  should  have 
been  given. 

8.  Sams—Adviox  of  Counsex;— Inbtbuotions. 

The  court  refused  to  instruct  the  jury  that  ''the  advice  of  counsel  goes  before 
the  jury  as  a  circumstance  in  the  case  which  should  weigh,  with  other  circumstan- 
ces, according  to  the  facts,  to  relieve  the  defendants,  or  make  the  damages  nominal, 
or  make  them  more  or  less."  Held  that,  as  far  as  the  instruction  advises  the  jury 
that  the  advice  of  counsel  might  reUeve  the  defendant  from  liability,  it  is  not  law, 
bat  with  that  exception  the  charge  was  a  proper  one.^ 

Error  to  superior  court,  Richmond  county;  Ronst,  Judge. 
Frank  H,  Miller,  for  plaintiff  in  error.     William  S.  Flemming  and  Fat- 
ter <§  Lamar,  for  defendant. 

Haix,  J.  Flemming  was  a  detective  in  the  police  service  of  the  city  of 
Augusta.  This  defendant,  with  other  companies,  had  effected  insurance  ut)on 
the  house  of  a  person  by  the  name  of  Qoss.  That  house  was  burned.  They 
believed,  or  affected  to  believe,  that  it  was  consumed  for  the  purpose  of  get- 
ting the  insurance,  and  they  resisted  the  payment  of  the  loss  upon  that 
ground.  Flemming,  who,  according  to  the  terms  of  his  employment  by  the 
city  of  Augusta,  could  take  no  reward  for  such  service,  was  employed  to 
work  up  the  case.  He  did  work  it  up  to  a  certain  point;  and  then  be  left  the 
city  of  Augusta  and  removed  to  Savannah,  where  he  changed  his  business, 
ceasing  to  act  as  a  policeman  or  detective.  At  this  point  another  detective, 
named  Bagby,  from  Atlanta,  took  charge  of  the  case.  While  the  investiga- 
tion of  this  alleged  arson  was  pending  before  the  grand  jury,  Mr.  Flemming 
came  from  his  home  in  Savannah  to  Augusta,  and,  after  having  attended  to 
the  matter  that  called  him  there,  he  started  to  return.  Mr.  Carroll,  who 
liad  been  the  counsel  for  this  company,  informed  Bagby  that  he  wanted 
Mr.  Flemming  before  the  grand  jury,  and  asked  him  to  go  and  stop  him. 
Bagby  found  Flemming  at  the  depot,  about  to  leave,  and  he  said  to  him,  "I 
want  you  in  that  Goss  case,"  or  something  to  that  effect.  Flemming  consid- 
ered it  an  arrest  by  Bagby.  Ko  authority  to  make  the  arrest  was  shown  or 
demanded.  Flemming  expressed  regret,  84iying  he  had  paid  his  fare  to  the 
city  of  Savannah,  and  was  anxious  to^et  iheie.  Bagby  went  to  the  ticket 
agent,  who  refunded  Flemming's  fare.  Flemming  then  accompanied  Bagby 
down  the  street  to  the  police  head-quarters.  On  the  way,  Flemming  said  to 
a  person  he  met,  ''I  am  under  arrest. "  Before  reaching  the  police  head-quar- 
ters, he  met  Mr.  Carroll,  who  had  been  in  conference  with  him  about  tiie  ar- 
son case  frequently  before  this  time.  Flemming  mentioned  to  him  that  he 
was  disappointed  in  not  going  to  Savannah.  Mr.  Carroll  told  him  that  he 
would  make  that  all  right;  but  nothing  was  said  as  to  his  having  been  ar- 
rested by  Bagby.  When  he  got  to  police  head-quarters,  however,  he  in- 
formed the  chief  of  police  that  he  was  under  arrest;  and  Bagby  said,  *'  Yea." 
Christian,  the  chief  of  police,  said,  **1  will  be  responsible  for  him."  Bagby 
then  went  up  stairs  in  the  same  building  to  see  the  solicitor  general,  from 
whom  he  procured  a  subpcsna,  which  was  immediately  served  upon  Flem- 
ming; and  after  the  subpcena  was  served  upon  him,  he  went  at  large,    Flem- 

^Asto  bow  far  the  advice  of  counsel  conefHtutea  a  defense  in  actions  for  maliclons 
proieculion,  see  Moore  v.  Railroad  Co.,  (Minn.)  33  N.  W.  Rep. 334,  and  note;  Railroad 
Co.  V.  Hunt,  (Vt.)  7  Atl.  Rep.  277,  and  note;  Walker  v.  Camp,  (Iowa,)  27  N.  W.  Rep. 
800,  and  note. 
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ming  did  not  think,  until  after  all  this  had  occurred,  to  ask  by  what  authority 
he  was  arrested.  He  sued  these  corporations,  and  obtained  a  verdict  of 
•1,000  for  malicious  arrest  and  false  imprisonment.  A  motion  for  new  trial 
was  made  upon  a  great  many  grounds,  and  was  oy^roled.  Upon  some  of 
the  grounds  of  the  motion,  we  think  it  should  have  been  granted ;  but,  before 
examining  the  special  grounds,  we  prefer  to  take  a  wider  and  larger  yiew  of 
this  case. 

1.  The  provisions  of  law  relating  to  malicious  arrest  are  intended  to  protect 
and  remunerate  those  who  have  been  wantonly  abused  under  color  of  author- 
ity. If  such  authority  is  assumed  for  purposes  of  oppression  and  wrong,  such 
action  should  be  upheld.  But  we  capitally  doubt  whether  any  case  was  made 
here  at  all;  and  we  are  not  very  well  satisfied  that  any  damage  was  incurred 
on  account  of  the  action  complained  of.  It  is  clear  that  if  any  arrest  was 
made  at  all,  or  if  there  was  any  compulsory  detention  of  the  party  alleged  to 
have  been  arrested,  it  was  constructive  rather  than  an  actual  arrest  and  de^ 
tention.  It  certainly  does  not  appear,  from  the  beginning  to  the  end  of  this 
transaction,  that  any  arrest  was  ever  contemplated  by  Mr.  Bagby ;  and  if  he 
did  make  an  arrest,  it  was  a  trespass  for  which  lie  alone  was  personally 
responsible.  Flemming  had  never  been  charged  with  any  crime  in  connec- 
tion with  this  buniing  that  the  grand  Jury  was  investigating;  and  he  knew, 
or  ought  to  have  known,  that  he  was  wanted  only  for  one  purpose,  which  was 
to  testify.  He  had  never  disobeyed  any  subpoena,  because  he  had  never  been 
served  with  one  to  appear  and  testify  before  the  grand  jury,  and  was  therefore 
not  in  contempt  of  any  process  of  the  court.  If  Bagby  acted  in  this  way,  he 
was  acting  beyond  the  scope  of  his  instructions  and  Hk'  business  he  was  em- 
ployed  to  transact.  We  do  not  very  clearly  perceive  how  his  conduct  in  this 
mutter  was  ratified  by  this  company,  or  any  of  its  agents.  Flemming  "was 
kept  away  from  his  home  only  a  single  day.  He  was  not  treated  with  any  in- 
dignity, or  placed  under  any  unusual  restraint,  even  for  a  small  portion  of 
that  dny.  It  was  not  shown  that  his  character  was  in  the  least  affected;  and 
we  certainly  think  that,  if  this  company  was  liable  at  all,  the  finding  against 
it  was  so  excessive  as  to  betray  bias  in  favor  of  the  plaintiff,  or  prejudice 
against  the  defendant  in  the  original  suit^  or  else  show  that  the  jury  misap- 
prehended the  law  applicable  to  the  transaction. 

2.  The  third  ground  of  the  motion  for  new  trial  is  the  first  special  ground 
we  shall  notice.  Flemming  was  allowed  in  testifying  to  put  his  character  in 
issue,  and  to  state  that  he  had  never  been  accused  of  crime,  and  to  sustain  bis 
reputation  by  such  testimony,  when  his  character  had  not  been  assailed.  Ob- 
jection being  made  to  the  evidence,  it  was  overruled,  and  we  think  improp- 
erly. We  think  it  was  improper  to  allow  him  to  make  this  statement,  be- 
cause the  defendant  had  not  assailed,  or  given  notice  of  an  intention  to  assail, 
his  character. 

8.  The  next  ground  requiring  any  notice  is  the  fifth  ground  of  the  motion  for 
new  trial,  which  relates  to  certain  confidential  communications  between  an 
agent  of  this  company — ^their  adjuster,  Mr.  Prioleau — and  Mr.  Carroll,  who 
was  then  acting  as  their  attorney.  The  objection  to  it  was  that,  in  forcing 
the  production  of  this  correspondence,  they  were  violating  the  confidence  that 
existed  between  client  and  attorney,  and  which  was  protected  under  the  law. 
That  far,  we  think,  there  was  error,  and  that  this  testimony  ought  to  have 
been  repelled.  These  letters,  it  seems,  had,  under  these  circumstances,  been 
put  in  evidence  on  a  former  trial;  and  for  that  reason  the  court  allowed  them 
to  go  in  evidence  on  this  trial,  over  the  defendants*  objection.  The  reason, 
it  seems  to  us,  was  insuilicient.  If  error  was  committed  on  the  former  triaU 
it  should  have  been  corrected  rather  than  persisted  in  on  the  present  occasion. 

4.  There  was  a  suit  brought  against  the  company  by  this  assured,  John  M. 
Goss,  and  he  had  a  recovery  Hgainst  them .  Timt  proceeding,  over  the  objection 
of  this  defendant,  was  allowed  to  go  in  evidence.    We  are  at  a  loss  to  see 
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what  possible  issue  this  evidenoe  could  have  illustrated.    We  think  the  evi- 
dence was  not  admissible,  because  it  was  irrelevant  and  impertinent. 

5.  Again,  Carroll,  the  attorney,  was  sworn  in  the  case,  and  he  offered  to 
testify  as  to  the  circumstances  of  the  employment  of  Bagby,  and  that  the  com- 
pany had  refused  to  authorized  the  institution  of  any  criminal  prooeedinga^ 
against  Gross.  That  testimony,  when  offered,  was  excluded.  We  think  lb. 
was  pertinent  and  proper,  and  should  have  been  admitted.  Bagby's  instrao^- 
tioDB  came  from  Mr.  Carroll,  who  knew  that  the  company  had  refused  to  pros* 
eoute  or  have  anything  to  do  with  this  prosecution.  The  plaintiff^s  com- 
plaint was  of  the  joint  action  of  Carroll  and  Baghy,  and  in  reply  it  was  ad^ 
missible  to  show  by  Carroll  how  he,  Bagby,  and  Prioleau  understood  the  mati- 
ter.  The  evidence  was  admissible  to  show  good  faith  on  the  part  of  the  com*- 
pany,  and  that  they  neither  knew  nor  authorized  the  proceedings,  and  to  re- 
but a  statement  of  Twiggs  as  to  what  Carroll  had  said.  Twiggs  had  testifiedt 
to  certain  expressions  of  Carroll  upon  this  subject,  which  Carroll  denied  hav- 
ing used;  and  he  wanted  to  show  what  was  the  r^l  truth  of  the  matter.  At 
all  events,  it  was  admissible  to  mitigate  the  damages,  by  showing  want  of 
malice,  if  not  to  defeat  the  action. 

6.  Again,  Carroll  wrote  to  certain  agents  of  this  company,  residing  in  the' 
city  of  Louisville,  for  instructions  in  reference  to  this  case,  and  communi- 
cated with  them  cohfldeniially.  They  objected  to  the  admission  in  evidence 
of  confidential  communications  between  their  agent  and  attorney.  The  letter 
was  admitted  over  their  objection ;  and  that  is  excepted  to  in  the  eighth  ground 
of  the  motion.  We  think  this  was  inadmissible,  under  the  express  provisions 
of  the  Code,  §  3798,  which  protects  all  such  communications.  Again,  certain 
charges  were  asked  of  the  court,  which  he  refused  to  give,  and  which,  we 
think,  ought  to  have  been  given.  (It  is  fair  to  the  judge  to  say  that  the  gen- 
eral charge  does  not  appear  in  this  record,  so  we  cann(yt  tell  whether  the  re- 
quests were  covered  by  the  charge  or  not.) 

7.  The  court  was  asked  to  cliarge  that  ''the  act  of  a  servant  in  the  line 
of  his  duty  alone  binds  a  principal.  Directions  of  an  attorney  to  stop  a  wit- 
ness about  to  leave  the  city  do  not  justify  an  arrest,  and  such  action,  if  had, 
was  not  in  the  line  of  duty  of  such  servant  or  attorney  so  as  to  bind  his  cli- 
ent."   This  charge  should  have  been  given. 

8.  Again,  complaint  is  made  that  the  court  refused  to  give  this  charge: 
"The  advice  of  counsel  goes  before  the  jury  as  a  circumstance  in  the  case 
which  should  weigh  with  other  circumstances  according  to  the  facts,  to  rs'> 
lieve  the  defendants,  or  make  the  damages  nominal,  or  make  them  more  or 
less."  That  instruction  in  its  entirety  is  not  law.  Whatever  the  advice  of 
counsel  may  have  been,  it  would  not  have  inured  to  the  discharge  of  the  de- 
fendants from  liability ;  but  it  might  have  made  the  damages  merely  nominal, 
or  might  have  mitigated  them,  and,  to  employ  the  language  here  used,  it 
might  have  made  them  more  or  less.  With  the  exception  referred  to,  we  think 
tbBt  is  a  proper  charge. 

This  disposes  of  all  the  special  exceptions  made  to  the  ruling  and  charge  of 
the  court  which  we  think  it  necessary  to  notice,  and  for  these  reasons  we 
tiiink  there  ought  to  be  another  hearing  of  this  case.    Judgment  reversed. 


Page  o.  Blacksheab. 

{Sfiprenu  Court  of  Georffia.    May  9,  1887.) 

DXSS — OOKVKTAKCS  IV  SATISFACriOlf  OF  DrBT — EFFBOT  OF  INVALIDITY — AoCOUHTIffa^ 

A  debtor  put  in  possession  of  the  land  of  a  creditor,  in  satisfaction  of  his  debt,  I9 
entitled,  if  the  deed  whereby  the  posi^^bsion  is  transferred  to  him  is  not  effective,  to 
the  position  of  a  creditor  in  possession,  and  to  show  what  he  had  actually  received 
08  rent;  that  he  had  used  every  exertion  to  get  all  the  laud  was  worth ;  and  that  h« 
was  compelled  to  make  substantial  improvements  on  the  profierty. 

Error  from  superior  courts  Laurens  county;  Wibbeb,  Judge. 
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W,  A.  Lo/tan,  Hightower  <&  Felder,  and  Hines  dk  Rogers,  for  plaintiff  in 
error.    John  M.  Stubbs,  D.  M.  Roberts,  andrJ..  F.  Daley,  for  defendant 

Hall,  J.  This  was  a  statutory  action  for  the  recovery  of  a  plantation 
containing  a  number  of  lots  of  land  in  the  county  of  Laurens,  which  it  was 
alleged  had  been  sold  by  Blackshear  to  Page.  The  abstract  of  title  appended 
to  this  action  shows  that  the  plaintiff  had  more  than  20  years'  possession  as 
legatee  or  devisee,  under  the  will  of  the  plaintiff's  father,  prior  to  the  time 
of  Page's  entering  into  possession  of  the  same.  On  the  trial  of  the  case  this 
state  of  facts  was  developed:  In  1875,  Blackshear  was  very  much  involved  in 
debt,  and  was  indebted,  among  others,  to  J.  W.  Lathrop,  of  the  city  of  Savan- 
nah, in  a  large  amount.  Lathrop  had  reduced  his  debt  to  judgment  in  the 
circuit  court  of  the  United  States,  and  was  about  to  levy  upon  Blackshear's 
land  to  realize  his  money.  Blackshear  applied  to  Page  and  Hicks  to  take  up 
this  judgment,  and  they  consented  to  do  so  if  he  would  make  Uiem  each  an 
absolute  deed  to.  half  of  the  land,  which  was  to  operate  as  security  for  the  pay- 
ment of  the  debt.  In  June,  1875,  they  took  up  the  execution,  and  the  con- 
tract in  reference  to  the  deed  was  thereupon  carried  into  effect.  The  deed 
executed  by  Blackshear  to  P^ge  was  for  halt  of  this  land,  consisting  of  be- 
tween 2,0(i0  and  3,000  acres  of  land.  It  was  admitted  that  in  its  origin  this 
deed  was  held  merely  as  security  for  the  payment  of  the  portion  of  the  debt 
due  to  Page.  Blackshear  remained  in  possession  of  the  land  the  balance  of 
the  year  1875,  until  1878,  wiien  he  allowed  Page  to  take  possession  of  the 
portion  deeded  to  him,  with  the  understanding  that  the  use  of  the  land  for 
that  year  should  go  in  payment  of  the  interest  on  the  debt  due  by  him  to  Page. 
Page  held  up  that  arrangement  during  the  year  1878.  Early  in  1879  these 
parties  met  together,  and  had  an  adjustment  of  their  affairs.  It  seems  that 
Cicero  S.  Guyton  had  a  claim  in  judgment  agaiast  Blackshear,  amounting  to 
the  sum  of  $850,  and  which,  at  Blackshear's  instance.  Page  and  Hicks  paid. 
Then,  as  they  alleged,  he  agreed  to  relinquish  his  right  to  redeem  this  land, 
and  he  put  Page  in  possession  as  owner  of  the  portion  of  the  land  formerly 
convey^  by  deed  to  him,  and  Hicks  in  possession  of  the  part  formerly  con- 
veyed to  him  by  the  deed.  Upon  the  introduction  of  this  deed  in  reply  to 
Blackshear's  claim  of  title,  Blackshear  attacked  it  upon  two  grounds,  insist- 
ing that  it  was  usurious  in  its  origin,  and  that,  from  long  indulgence  on  his 
part  in  the  use  of  opium  and  whisky,  his  will  power  had  become  impaired, 
and  that  in  aid  of  this  transaction  Page  brought  whisky  to  Blackshear's 
house,  and  that  he  indulged  in  it  and  was  not  at  himself  when  the  settlement 
was  made.  This  arrangement,  however,  was  acquiesced  in  for  nearly  three 
years  after  this  Anal  settlement  was  made,  before  this  suit  was  instituted. 

The  evidence  leaves  it  very  doubtful  whether  there  was  usury  in  the  trans- 
action at  its  inception.  It  also  leaves  in  doubt  Blackshear's  incapacity  from 
intoxication,  or  stupor  from  the  use  of  opium,  to  transact  business  on  the 
day  the  final  surrender  was  made^  On  both  these  points  the  testimony  was 
conflicting.  There. was  probably  evidence  enough  to  have  justified  the  jury  in 
finding  as  they  did,  and  to  have  sustained  the  judge's  refusal  to  disturb  the 
verdict  upon  either  of  these  grounds.  After  the  evidence  was  introduced. 
Page  filed,  an  equitable  plea,  insisting  that  if  the  issues  thus  raised  were 
found  against  him,  Blackshear  should  account  to  him  for  the  money  he  had 
advanced,  with  the  interest  thereon,  he  offering  to  credit  him  with  what  he 
had  received  in  money  and  rents.  There  was  proof  on  the  trial  as  to  the 
value  of  the  rents.  Page  offered  to  show  what  he  had  actually  i^ecelved  for 
rent  during  the  time  the  land  was  in  his  exclusive  control,  and  this  offer  was 
objected  to,  and  the  evidence  repelled  by  the  court.  He  offered,  further,  to 
show  that  he  used  every  exertion  to  get  all  that  the  land  was  worth ;  and  this 
WHS  likewise  objected  to,  and  rejected.  He  had  previously  shown  that  he  was 
compelled  to  erect  buildings,  dig  wells,  and  put  up  a  large  amount  of  fencing 
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to  protect  the  crops.  Upon  the  rejection  of  this  eridence  by  the  court  error 
is  assigned;  and  this  makes  the  only  question  in  the  case  seriously  insisted 
upon  by  this  counsel  before  this  court. 

We  think  this  evidence  was  admissible.  Had  Page  been  an  ordinary  mort- 
gagee, that  is,  in  the  sense  of  the  term  as  generaUy  understood,  and  gone  into 
possession  as  such,  then  the  rule  of  accountability  for  rents  received  by  him, 
as  laid  down  in  the  authorities,  is  this:  *"  A  mortgagee  in  possession  under  an 
ordinary  mortgage,  although  liable  to  account  for  the  rents,  is  not  obliged  to 
account  according  to  the  actual  value  of  the  land,  nor  is  he  bound  by  any 
proof  that  the  land  is  worth  so  much,  unless  it  can  be  proved  that  he  made  so 
much  out  of  it,  or  might  have  done  so  but  for  his  own  willful  default;  as  if 
without*  cause  he  turned  out  a  sufficient  tenant  who  held  it  at  so  much  rent, 
or  refused  to  accept  a  tenant  who  wonld  have  given  so  much  for  it.  This 
limited  protection  accorded  to  the  mortgagee  is  so  accorded  to  him  because  it 
is  by  the  laches  of  the  mortgagor  that  he  lets  the  land  lapse  into  the  hands  of 
the  mortgagee  by  the  non-payment  of  the  money;  therefore,  except  as  above 
mentioned,  when  the  mortgagee  enters,  he  is  only  accountable  for  what  lie  act- 
ually receives,  and  is  not  bound  to  take  the  trouble  of  making  the  most  of 
another's  property;  and,  above  all,  the  mortgagee  is  not  bound  to  work  or  to 
keep  working  at  a  speculative  profit  the  minerals  in  the  land  mortgaged." 
Snell,  £q.  308.  See,  also,  Coote,  Mortg.  18  Law  Lib.  top  p.  152,  marginal, 
355;  2  Jones,  Mortg.  1123;  Hogan  v.  Stone,  1  Ala.  496;  Boiling  v.  Lersner, 
26  Grat.  61;  Morris  v.  Budloug,  78  N.  Y.  556;  Thornhrough  v.  Baker,  2 
White  &  T.  Lead.  Gas.  Eq.  (pt.  2,)  1979,  top  p.  *1077,  English  notes.  This 
is  in  the  case  of  an  ordinary  mortgagee,  but  a  different  and  more  liberal  rule 
prevails  where  the  mortgagee  has  gone  into  possession  under  the  impression 
that  the  equity  of  redemption  has  been  barred. 

In  this  case  there  is  a  further  question  which  may  entitle  Mr.  Page,  even 
if  he  should  be  held  to  be  simply  a  mortgagee,  to  more  favorable  considera- 
tion. He  went  in  there  by  the  consent  of  this  party,  under  the  impression, 
according  to  his  account  of  this  matter,  that  he  was  the  actual  owner  of 
this  land.  He  was  using  it  in  that  way,  and  was  permitted  to  use  it  in  tliat 
way.  It  certainly  was  not  fraudulent  to  go  into  possession  under  a  deed 
which  was  merely  infected  with  usury;  and  unless  he  got  Blackshear  drunk, 
or  partially  so,  for  the  purpose  of  securing  this  end,  and  obtaining  his  land 
at  an  under- valuation,  it  would  seem  that  he  might  not  be  held  accountable 
for  rent  at  all.  We  do  not,  however,  decide  that  question,  but  merely  refer 
to  the  case  of  Harper's  Appeal,  64  Pa.  St.  315,  in  which  it  is  very  fully  dis- 
cussed by  Shakswood,  J.,  and  which  is  well  worthy  of  consideration,  because 
it  gives  all  the  learning  on  this  subject  in  all  aspects  in  which  it  can  be  con- 
sidered. It  is  a  leading  and  celebrated  case;  and  he  gives  the  rule  as  we  have 
laid  it  down  here.  On  this  ground,  and  this  ground  alone,  viz.,  the  rejection 
of  this  testimony,  the  judgment  of  the  court  below  is  reversed. 

Bleckley,  C.  J.,  {conferring,)  In  order  to  prevent  any  misapprehension 
hereafter  with  respect  to  the  exact  bearing  of  the  decision  in  this  case,  I  wish 
to  explain  that  it  does  not  involve  any  holding  that  this  deed,  if  infected  with 
usury,  would  be  available  as  a  mortgage.  The  ruling  touching  the  measure 
of  accountability  for  rent,  as  I  concur  in  it,  (and  I  understand  this  to  be  the 
view  of  the  whole  coui-t,)  is  that  Page,  having  been  put  in  possession  with 
some  reference  to  this  debt,  either  to  hold  the  land  with  the  debt  open,  or  to 
liold  it  in  payment  of  the  debt,  is  at  least  entitled  to  the  position  of  a  creditor 
in  possession.  If  the  deed  is  not  effective,  then  he  can,  in  accounting  for 
rents,  fall  back  upon  his  bare  possession,  that  possession  having  been  ac- 
quired originally  as  creditor,  and  with  the  dcbtor^s  consent.  It  did  not  need 
either  a  conveyance  or  a  mortgage  to  support  it  and  give  It  character;  all  It 
needed  was  a  debt,  and  the  consent  of  the  debtor. 


Digiti 


zed  by  Google 


426  SOUTHEASTERN  BEPORTEB.  [Ga. 

After  the  conclusion  of  the  concurring  opinion  of  Blscklet»  C.  J.,  Justice 
Hall  added: 

1  should  have  stated  that*  taking  for  the  plaintiff  the  most  f^Torable  view 
of  the  case  made  by  him,  he  is  io  the  position  of  a  party  whose  weakness  has 
been  taken  advantage  of  by  shrewd  traders.  He  can  rescind  this  contract, 
and  have  an  account  taken,  and  it  would  perhaps  have  been  beiiter  for  him 
to  have  resorted  in  the  first  instance  to  a  court  of  equity,  in  which  all  the 
rights  of  the  parties  could  have  been  adjusted.  He  has  sought  equity,  and  he 
ought  to  be  made  to  do  equity;  he  ought  to  be  treated  exactly  as  if  he  were  in 
a  court  of  equity;  and  if,  upon  this  settlement  that  is  to  take  place,  the  deed 
should  be  found  to  be  usurious,  or  if  it  was  obtained  by  artifices  or*fraudu- 
lent  practices,  it  should  be  rescinded;  and  in  that  event  there  should  be  a  set^ 
tlement  of  mutual  accounts  between  the  parties,  upon  equitable  principles. 
That  is  all  I  meant  to  say  as  to  the  question  of  equitable  mortgage  in  connec- 
tion with  this  decision.  I  did  not  intend,  and  do  not  now,  to  enter  into  a 
consideration  of  that  question.    Judgment  reversed. 


BiCHMOND  &  D.  B.  Co.  V.  Howard. 

{Supreme  Court  qf  Georgia.    March  21,  1887.) 

1.  EVIDSNCB— BufiDSN  OF  PbOOF. 

To  say  that  the  burden  of  proving  a  fact  is  on  the  plaintiff  implies  that  there  is 
no  burden  on  the  defendant  to  establish  the  non-existence  of  such  fact. 

2.  Neolioence— Contributory— Provincb  of  Jury, 

Failure  of  the  injured  party  in  the  use  of  ordinary  care,  by  untimely  stepping 
upon  a  railroad  track  at  a  public  crossing,  is  no  complete  bar  to  the  recovery  of 
damages,  unless,  by  the  use  of  ordinary  care,  the  consequences  due  to  the  negli- 
gence of  the  other  party  could  have  been  avoided;  and  whether  they  oould  or  not 
is  a  question  for  the  jury. 

3.  Same. 

The  court  cannot  point  out  to  the  jury  specifically  the  ways  of  the  prudent ;  the 
laws  supposing  these  ways  better  known  to  the  jury  than  to  the  judge.  It  is  not 
incumbent  upon  the  court  to  instruct  the  jury  that  it  is  the  duty  oi  one  who  atr 
tempts  or  intends  to  cross  a  railroad  track  to  use  his  senses  of  hearing  and  seeing 
before  stepping  on  the  track.^ 

4.  Same— Ordinary  Garb. 

Ordinary  care  is  that  care  which  every  prudent  man  observes;  and  to  describe  it 
as  synonymous  with,  or  about  ec^uivalent  to,  common  prudence,  is  not  misleading, 
especially  when  this  exposition  is  applied  alike  to  the  conduct  of  both  parties. 

5.  Trial— Instructions— REPEnpiTioN. 

Points  and  principles  suiBdently  covered  by  the  general  charge  need  not  be  re- 
peated. 

6.  Appeal— Sufficiency  of  Verdict. 

As  matter  of  stem  legal  duty,  this  court  yields  its  strong  doubts  of  the  correct^ 
nessof  the  verdict 
{Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clark,  Judge. 
Hopkins  cfe  Gl&iin^  for  plaintiff  in  error.    Gartrell  dt  WrighU  Btgby  dk  Dor- 
sey,  and  Harrison  dk  Peeples^  for  defendant  in  error, 

Blecklict,  C.  J.  A  widow  brought  an  action  against  the  railroad  company 
for  the  homicide  of  her  husband.    The  trial  was  liad  upon  very  voluminous 

1  As  to  the  province  of  court  and  jury  in  considering  questions  of  negligence,  see  Dwver 
V,  Railway  Co.,  (N.  J.)  7  Atl.  Rep.  417;  Iron  Co.  v.  Panning,  (Pa.)  6  Atl.  Rep.  578; 
Canal  Co.  v.  Webster,  (Pa.)  Id.  841;  Moynihan  v.  Whidden,  (Mass.)  9  N.  £.  Rep.  645; 
Railroad  Co.  v.  O'Connor,  (III.)  9  N.  £.  Rep.  263;  Bums  v.  Railroad  Co.  (Iowa,)  SON. 
W.  Rep.  29;  Barbo  v.  Baasett,  (Minn.)  29  N.  W.  Rep.  198,  and  note;  Hoye  v.  Railway 
Co.,  (Wi8.j  29  N.  W.  Rep.  647;  Rush  v.  Railway  Co.,  (Kan.)  12  Pac  Rep.  682;  Nichols 
V.  Railroad  Co.,  (Ky.)  2  8.  W.  Rep.  181. 
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evidence.  The  Jury  found  a  verdict  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  on  various  giounds.  The  motion  was  denied,  and  that  is  the 
basis  of  this  writ  of  error. 

1.  Among  the  grounds  of  the  motion  for  a  new  trial  was  one  which  com- 
plained that  the  judge  declined  to  give  a  request  in  charge  to  the  jury,  which 
request  sought  to  protect  the  defendant  against  the  burden  of  proof  as  to  the 
negative  of  certain  propositions.  The  court,  instead  of  giving  that  request, 
gave,  in  its  general  diarge,  instructions  thnt,  to  recover,  it  was  necessary  for 
the  plaintiff  to  prove  the  affirmative  of  these  propositions;  in  other  words,  the 
court  told  the  jury  that  the  burden  of  proving  these  things  was  upon  the 
plaintiff.  There  is  nothing  in  this  ground  of  the  motion.  To  say  that  the 
burden  of  proving  a  fact  is  on  the  plaintiff  implies  that  there  is  no  burden 
on  the  defendant  to  establish  the  non-existence  of  such  fact. 

2.  Another  request  to  charge  whs  denied.  By  doubtless  an  unconscious  in- 
genuity this  request  omits  an  essential  element  of  correctness.  It  submits  to 
the  jury  whether  a  specific  act  would  be  consistent  or  inconsistent  with  ordi- 
nary diligence;  but  it  fails  tp  refer  it  to  the  jury  to  determine  whetlier  the  de- 
ceased could,  by  the  exercise  of  ordinary  diligence,  have  avoided  the  conse- 
quences of  tlie  defendant's  negligence.  ''If  you  believe,  from  the  evidence, 
that  the  dead  man  stepped  on  the  track  a  few  feet  in  front  of  the  engine  or 
tender,  and  that,  if  he  had  looked  before  stepping  on,  he  could  have  seen  the 
engine  in  time  not  to  step  on  the  track,  and  that  in  thus  stepping  on  the  track 
be  was  not  in  the  exercise  of  ordinary  care,  then  the  plaintiff  cannot  recover, 
and  it  would  be  your  duty  to  find  for  the  defendant.  '*  This  request  stakes  the 
whole  case  upon  a  step;  and,  while  it  refers  to  the  jury  the  question  as  to 
whether  the  taking  of  that  step  was  a  deviation  from  ordinary  care,  it  does 
not  refer  to  the  jury  the  question  as  to  whether  the  observance  of  ordinary 
care  would  have  enabled  the  stepper  to  avoid  the  consequences  of  tlie  defend- 
ant's negligence.  This  step  may  have  been  chargeable  to  the  deceased  to  re- 
duce the  damages,  as  an  act  of  contributory  negligence.  But  the  request  did 
not  limit  it  in  any  such  manner;  it  extends  it  over  the  whole  case. and  makes 
it  the  basis,  or  seeks  to  make  it  the  basis,  of  defeating  all  recovery.  Failure 
of  the  injured  party  in  the  use  of  ordinary  ciire,  by  untimely  stepping  upon  a 
railroad  track  at  a  public  crossing,  is  no  complete  bar  to  the  recovery  of  dam- 
ages, unless,  by  the  use  of  ordinary' care,  the  consequences  due  to  the  negli- 
gence of  the  other  party  could  have  been  avoided.  Code,  §§  2972, 9084.  And 
whether  they  could  or  could  not  is  a  question  for  the  jury.  The  court  was 
virtually  asked  to  decide  that  question,  and  very  properly  declined  to  do  it. 

3.  Still  another  request  made  and  declined  is  equally,  if  not  more,  ingenuous ; 
the  ingenuity  being  again,  as  we  take  it  for  gi*anted,  perfectly  unconscious. 
The  request  was  this:  '*When  one  attempts  or  intends  to  cross  a  railroad 
track,  it  would  be  his  duty,  before  stepping  on  the  track,  to  use  his  senses  of 
hearing  and  seeing;'and  if  he  fails  to  do  it,  and  you  believe  that  in  such  fail- 
lire  he  was  not  in  the  exercise  of  ordinary  care,  and  that  ordinary  care  required 
him  to  look  and  listen,  and,  if  he  had  done  so,  he  would  have  avoided  the  in- 
jury, then  your  verdict  should  be  for  the  defendant."  it  requires  some  study 
of  this  compact  body  of  language  to  reach  the  infirmity  which  it  covers  over. 
The  equivalent  of  it  I  have  endeavored  to  present  in  a  more  diffuse  and  ex- 
panded form.  It  will  be  noticed  that  the  request  says,  **  When  one  attempts,  '* 
etc.;  making  the  proposition  perfectly  universal.  Expressing  that  universal- 
ity in  its  full  compass,  the  request  will  run  about  this  way:  In  all  cases,  and 
under  all  circumstances,  it  is  the  duty  of  any  and  every  person,  when  he  at- 
tempts or  intends  to  cross  a  railroad  ti^ack,  to  use  his  senses  of  hearing  and 
seeing,  before  stepping  upon  the  track.  If  any  person  in  any  case,  or  under 
any  circt^mstances,  fails  to  do  it,  and  if  you  believe  (now,  since  I  have  defined 
the  duty  of  all)  that  in  such  failure  he  was  not  in  the  exercise  of  ordinary 
care,  and  if  you  believe  that  ordinary  care  required  him  to  look  and  listen. 
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<(and  I  have  just  told  you  that  all  must  look  and  listen,)  and  if  you  bf'lfeve 
further  that,  had  he  looked  and  listened,  he  would  have  avoided  the  injury, 
then  your  verdict  should  be  for  the  defendant. 

What  is  the  concrete  substance  of  all  this  ?  It  is  that  the  plaintiff's  husband 
was  bound  to  look  and  listen  before  stepping  on  the  track;  and  if  he  failed  to 
4o  so,  and  was  killed,  but  would  not  have  been  killed  had  he  not  failed,  his 
widow  cannot  recover.  That  which  is  everybody's  duty  under  all  circum- 
stances, certiiinly  must  be  included  in  all  the  degrees  of  diligence,  even  the 
lowest,  and  the  omission  of  it  must  be  a  failure  in  ordinary  care;  and  so  the 
classification  by  the  jury,  either  of  the  duty  or  of  the  omission,  would  be  of 
no  moment  or  materiality.  After  the  court  has  classed  a  thing  as  duty,  how 
•could  the  jury  fail  to  class  it  as  diligence,  and  its  omission  as  want  of  dili- 
gence? The  precise  thing  which  every  man  is  bound  to  do  before  stepping 
upon  a  railroad  track  is  that  which  every  prudent  man  would  do  under  slni- 
ilar  circumstances.  If  prudent  men  would  look  and  listen,  so  must  every  one 
else,  or  take  the  consequences,  so  far  as  the  consequences  might  have  been 
avoided  by  that  means.  The  court  cannot  instruct  the  jury  what  a  prudent 
man  would  do;  for,  in  legal  contemplation,  the  jury  know  it  better  than  the 
€ourt.  If  instructions  on  that  subject  had  to  be  given,  the  jury  would  be  the 
instructors,  and  the  court  the  instructed;'*  that  is,  the  jury  would  charge  the 
judge  on  that  part  of  the  case,  rather  than  receive  a  charge  from  him.  It  is 
not  for  the  court  to  teach  the  jury  the  ways  of  the  prudent  man,  but  to  warn 
them  of  the  duty  on  the  part  of  all  others  to  make  their  ways  like  his.  The 
court  cannot  point  out  to  the  jury  specifically  the  ways  of  the  prudent;  the 
law  supposing  those  ways  better  known  to  the  jury  than  to  the  judge.  It  is 
not  incumbent  upon  the  court  to  instruct  the  jury  that  it  is  the  duty  of  one 
who  attempts  or  intends  to  cross  a  railroad  track  to  use  his  senses  of  hearing 
4ind  seeing  before  stepping  on  the  track. 

4.  In  tiie  course  of  his  very  able,  excellent,  and  perspicuous  chaise,  the 
judge  instructed  the  jury  that  ordinary  care  was  synonymous  with,  or  meant 
4ibout  the  same  thing  as,  common  prudence;  and  this  is  complained  of  in  the 
motion  for  a  new  trial.  Ordinary  care  is  that  care  which  every  prudent  roan 
observes;  and  to  describe  it  as  synonymous  with,  or  about  equivalent  to,  com- 
mon prudence,  is  not  misleading,  especially  when  this  exposition  is  applieil 
alike  to  the  conduct  of  both  parties,  and  it  was  so  applied  in  this  case.  The 
railroad  company  got  the  benefit  of  it,  because  the  jury  were  told  that,  if  the 
railroad  company  had  observed  ordinary  care, — ordinary  and  reasonable  care, 
in  the  sense  of  common  prudence, — ^the  company  was  not  liable  for  this  in- 
jury. On  the  other  hand,  it  was  stated  that,  if  the  deceased  observed  the  like 
<»re,  the  company,  if  negligent,  would  not  be  excused  from  the  consequences 
of  its  negligence.  In  one  aspect,  it  looks  as  if  this  is  too  free  a  translation  of 
the  phrase  "ordinary  care,"  but  accepting  the  word  "common"  in  its  ordinary 
meaning  it  is  about  equivalent  to  "ordinary,"  and  lexiccJgraphers,  I  believe, 
so  pronounce.  And,  usually,  words  are  to  be  taken  in  tlieir  ordinary  signifi- 
cation.   Code,  g  4. 

6.  Several  other  requests  to  charge  were  refused;  but,  in  looking  at  the 
charge  as  given,  we  find  that  it  substantially,  and  in  apt  terms,  covers  all  of 
the  requests  that  are  material,  and  that  announce  sound  law.  For  that  rea- 
son the  failure  to  give  them  is  no  cause  for  a  new  trial. 

6.  The  facts  of  the  case  are  very  numerous,  and  somewhat  complicated. 
The  witnesses  were  in  conflict;  especially  about  the  speed  of  the  train,  and 
some  other  material  facts.  The  general  impression  produced  upon  the  mind 
by  reading  the  whole  evidence,  consisting  of  some  200  pages  in  print,  is  that, 
in  all  probability,  this  railroad  company  observed  due  diligenee* — in  all  prob- 
ability; but  it  is  not  certain,  and  there  is  evidence  to  warrant  the  jury  in  find- 
ing as  they  did.  To  reach  their  finding,  they  had  to  run  over  and  set  aside 
a  great  deal  that  was  stated  by  witnesses ;  but  we  cannot  absolutely  pronounce, 


Digiti 


zed  by  Google 


Ga.}  MARABLE  V.  MAYER.  42^ 

as  a  legal  Judgment,  that  they  violated  their  duty  in  so  doing.  Cut  away  a 
considerable  portion  of  the  defendant's  evidence,  or  all  of  it,  and  there  is  am- 
ple to  found  the  verdict  on:  cut  away  the  plain tifTs evidence  relating  to  dili- 
£^nce,  and  there  is  ample  left  for  successful  defense.  But  when  the  two  are 
combined,  and  fused  together,  diiferent  minds  would  probably  differ  touching 
the  effect  of  it  as  a  whole.  Its  effect  upon  my  own  mind  is  that  the  company 
was  probably  not  at  fault;  but  this  is  a  mere  perhaps.  The  jury  liave  found 
to  the  contrary,  and  the  court  below,  who  was  near  to  them, — nearer  to  the 
case  than  we  are, — upheld  their  finding;  and,  because  we  are  constrained  by 
ibe  law,  (for  all  the  members  of  the  court  share  in  the  doubt,)  we  affirm  the  | 
judgment.  As  matter  of  stern  legal  duty,  this  court  yields  its  strong  doubts 
of  the  correctness  of  the  verdict.    Judgment  affirmed. 


Marablb  v.  Maysr  and  others. 
{Supreme  Court  of  Georgia,    April  12,  1887.) 

1.  MoBTOAOEs— AcnoN  FOB  Maliciodb  Forbclosubx. 

In  an  action  for  maliciously  foreclosing  certain  roorteages,  the  declaration,  so  far 
as  it  related  to  malice  and  want  of  probable  cause,  and  to  the  termination  of  the 
foreclosure  suit,  alleged  that  defendants  bad  foreclosed  certain  mortgages  given  to 
secure  an  unsatisfied  claim  against  plaintiff,  and  had  levied  on  and  sold  the  mort- 
gaged proi)erty.  thereby  injuring  plaintiff's  businera;  that  one  of  such  mortgages 
was  given  in  consideration  of  defendants'  agreement  to  give  plaintiff  indulgence, 
and  that  defendants  refused  Airther  indulgen^.  Held  that,  as  there  was  no  aver- 
ment of  circumstances  sufficient  to  satisfy  a  reasonable  man  that  defendants  had  no 
icround  for  proceeding  but  their  desire  to  Injure  plaintiff,  and  no  averment  that  the 
foreclosure  proceedings  had  terminated  favorably  to  plaintiff,  the  declaration  waa 
bad  on  demurrer. 

2.  8ahe. 

In  an  action  for  maliciously  foreclosing  a  mortgage,  want  of  probable  cause  can- 
not be  Inferred  from  the  existence  of  malice.^ 

Error  from  superior  court,  Floyd  county;  Branham,  Judge. 

This  appeal  is  from  a  judgment  sustaining  a  demurrer  to  the  declaration  in 
an  action  to  recover  damages  for  the  malicious  foreclosure  of  certain  mort- 
gages.   The  material  allegations  of  the  declaration  are  stated  in  the  opinion. 

Henry  Walker,  (by  brief,)  for  plaintiff  in  error.  Wright^  Meyerhardt  & 
Wright,  for  defendants. 

Hall,  J.  In  Wilcox  v.  McKemie,  75  Ga.  78,  we  held  that  an  action  to  re- 
eover  damages  for  suing  out  and  levying  an  attachment,  and  for  instituting 
proceedings  to  obtain,  and  serving,  summons  of  garnishment,  could  not  be 
maintained  without  alleging  and  proving  malice  and  want  of  probable  cause ; 
and  that  in  the  absence  of  such  proof  a  nonsuit  was  properly  awarded;  that 
actions  for  criminal  prosecution  and  civil  suits  require  substantially  the  same 
allegations  and  proof.  The  declaration  in  this  case  fmliMl  tn  r^Ufigpftithfrr  a 
want  of  probable  cause  or  that  the  suit  on  which  the  action  was  founded  had 
terminated  in  favor  of  the  plaintiff.  For  the  want  of  such  allegation  it  was 
demurrable,  because  it  set  out  no  cause  of  action ;  and  the  court  committed 
no  error  in  sustaining  the  defendant's  demurrer  thereto,  and  dismissing  the 
suit.  Code,  §  2982.  It  is  essential  to  allege  circumstances  sufficient  to  sat- 
isfy a  reasonable  man  that  the  plaintiff  in  the  original  suit  had  no  ground  for 
proceeding  but  his  desire  to  injure  the  plaintiff  in  this  action.  The  declara- 
tion shows  that  the  defendants,  who  were  plaintiffs  in  the  original  suit,  held 

'  ^Upon  the  question  of  what  is  evidence  of  want  of  probable  cause,  see  Taylor  v.  Rice, 
27  Fed.  Rep.  264,  and  note;  Clements  v.  Odorless  Excavating  Apparatus  Gc>.,  (Md.)  10 
Atl.  Rep.  442,  and  note;  Heap  v.  Parish,  dud.)  3  N.  E.  Rep.  649,  and  note;  Moore  v. 
Railroad  Ck>.,  (Minn.)  83  N.  W.  Rep.  334;  Bell  v.  Keepers,  (Kan.)  14  Pac.  Rep.  542; 
McKulty  V.  Walker,  (Miss.)  1  South.  Rep.  66. 
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an  unsatisfied  claiin_agai2i8t  the  plaintiff  in  this  suit,  which  he  had  ^ven 
them  mortgages  to  securejnthat  they  had  foreclosed  their  mortg^es,  and 
caused  the  property  so  mortgaged  to  be  levied  on;  that  "they  rerused  to  grant 
fuither  Indulgence,  and  thereby  injured  his  business.  There  is  no  allegation 
that  that  suit  was  at  an  end,  otherwise  than  such  as  may  be  inferred  from 
the  statement  that  the  property  had  been  sold,  and,  if  that  is  to  be  deemed  a 
termination  of  the  suit,  then  it  ended  unfavorably  to  the  plaintiff;  nor  is 
there  any  averment  that  the  plaintiff  had  suffered  other  damage  than  was 
likely  to  ensue  from  the  execution  of  the  process  against  his  property,  and  the 
sale  of  the  same  under  the  levy  at  the  time  such  sale  was  made.  That  these 
allegations  as  made  are,  without  more,  insufficient  to  maintain  the  action,  see 
Code,  §  2983.  Malice  mayLbe-lnferred  from  the  total  want  of  probabla-cause. 
but,  e  converao^  a  total  want  of  probable  cause  cannot  be  inferred_from  the 
eyiatfiTin^  of  the  most  express  maliceT  The  original  suit  must  De  enaed  f a- 
vorably  to  the  plaintiff,  before  the  right  of  action  accrues.  Code,  §§  2987, 
2989,  and  citations  under  each;  Cook  v.  Walker^  30  Ga.  519;  Ventress  v. 
Rosser,  73  Ga.  535,  (head-note  3,)  540,  541. 

If  it  be  insisted  that  the  breach  of  the  agreement,  alleged  to  have  been  en- 
tered into  by  the  parties  when  the  second  mortg^e  was  executed,  (to  give 
indulgence  to  the  plaintiff,  and  in  consideration  of  the  indulgence  that  the 
mortgage  was  in  fact  executed,)  will  maintain  thfs  action,  then  it  is  sufficient 
to  reply  that  the  mortgage  contains  no  such  stipulation,  and  there  is  no  alle- 
gation that  it  was  left  out  of  the  conveyance  in  consequence  of  oversight, 
accident,  mistake,  or  fraud.  Parol  evidence  would  not  be  admissible  to  sup- 
ply the  omission  of  such  a  condition,  except  upon  one  of  the  foregoing 
grounds.  Without  more,  it  would  seem  that  a  resoit  to  such  evidence  would 
be  indispensable,  in  order  to  show  this  state  of  facts,  unless  some  contem- 
poraneous writing  setting  forth  the  agreement  should  be  alleged ;  but  as  there 
is  no  direct  averment  of  these  facts,  or  any  other  from  which  they  can  be  legit- 
imately inferred,  the  declaration  is  in  this  respect  fataUy  defective.  Judg- 
ment affirmed. 


Adams  v.  Eatherly  Hardware  Co. 

{Supreme  Ckmrt  of  Georgia,    May  4,  1887.) 

1.  WiTNBBB— COMPETKWCY— TBAN8ACTION8  WITH  DSOBASBD  PEBSONS. 

In  an  action  against  a  partnership  for  goods  sold,  plaintiffs  were  allowed,  over 
objection,  to  testify  to  the  circumstances  of  an  alleged  contract  which  they  claimed 
had  been  entered  into  by  them  witli  a  member  of  a  drm  in  the  firm's  behalf,  which 
member  was  deceased  at  the  time  of  the  trial.  Held  error.  Code  Ga.  ^  3854,  sab. 
1,  which  prescribes  that,  where  one  of  the  original  parties  to  the  contract  or  cause 
of  action  in  issue  or  on  trial  is  dead,  the  other  party  shall  not  be  permitted  to  tes- 
tify, is  declaratory  of  the  common  law ;  and  the  witnesses,  being  incompetent  before 
its  passage,  could  acquire  no  compet-ency  under  its  provisions.^ 

2.  Partnbbsrxp— Actions  against— Individual  Cbbdit. 

In  an  action  against  a  partnership  for  goods  sold,  where  the  defense  la  that  goods 
sold  to  an  individual  member  of  a  firm  were  sold  on  his  private  account,  it  is  er- 
ror for  the  court  to  reject  letters^  offered  in  evidence  by  the  defendant,  which  were 
written  by  the  plaintiff  to  a  third  party,  and  were  to  the  effect  that  the  account  was 
against  the  individual  member  of^  the  firm. 

Error  from  superior  court,  Clay  county;  John  T.  Clarke,  Judge. 
A,  Hood,  (by/.  H.  Lumpkin,)  W.  D,  Kiddoo,  and  Clarence  WUson,  for 
plaintiff  in  error.    No  appearance  for  defendants. 

^  As  to  the  admissibility  of  evidence  relating  to  transactions  with  deceased  persons, 
see  Insurance  Co.  v.  Watson,  SO  Fed.  Rep.  633,  and  note;  Hinckley  v.  Hinckley,  (Mc.) 
9  Atl.  Rep.  897,  and  note;  Witthaus  v.  Shack,  (N.  Y.)  11  N.  E.  Rep.  649;  Duryea  v. 
Granger's  EsUte,  (Mich.)  33  N.  W.  Rep.  730,  and  note;  Shipp  v.  Davis,  (Ga.)  2  S.  B. 
Rep.  649.  and  note;  Harris  v.  Bank,  (Fla.)  1  South  Rep.  140,  and  note;  Smith  v.  Css- 
well,  (Tex.)  4  8.  W.  Rep.  848,  and  note. 
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Blakdfobp,  J.  The  question  Id  this  case  was  whether  certain  goods  had 
been  sold  by  the  Eatherly  Hardware  Company  to  G.  L.  Laney  individually,  or 
to  0.  L.  Laney  &  Co.  Upon  the  trial  of  the  case,  Eatherly  and  another  mem- 
ber of  the  firm,  (the  Eatherly  Hardware  Company.)  over  objection  of  the  de- 
fenttant,  were  allowed  to  testify  that  these  goods  had  been  sold  to  Laney,  and 
how  it  came  that  they  treated  with  Laney  individually,  and  not  with  Laney 
&  Co.  Laney  being  dead,  it  was  objected  that  this  testimony  was  inadmis- 
sible.    The  court  overruled  that  objection  and  allowed  the  testimony. 

1.  We  think  the  court  was  wrong.  Under  the  act  of  1866,  Laney  being  dead, 
these  parties  were  incompetent  witnesses.  They  were  incompetent  at  com- 
mon law,  and  oould  only  be  competent  under  the  statute;  yet,  by  the  provis- 
ions of  the  act  of  1866,  which  prescribes  that  where  one  of  the  original  parties 
to  the  contract  or  cause  of  action  is  dead,  the  other  party  shall  not  be  permit- 
ted to  testify,  the  law  is  left  just  where  it  stood  before  the  passage  of  the  act. 
For  this  reason  we  think  that  the  court  erred.  Furthermore,  we  think  the 
testimony  itself  was  inadmissible.  They  testi  fied  as  to  what  took  place  in  their 
own  minds;  to  conclusions  they  had  arrived  at.  Their  impressions  were  al- 
lowed to  go  to  the  jury.     This  was  improper  testimony. 

2.  The  defendant  introduced,  or  offered  to  introduce,  in  evidence  certain 
letters  written  by  the  Eatherly  Hardware  Company  to  Peterson  &  Co.,  which 
tended  to  show  that  the  goods  were  sold  to  Laney,  and  not  to  Laney  &  Co. 
Those  letters  stated  that  the  account  was  against  C.  L.  Laney,  and  directed 
Peterson  &  Co.  to  protect  their  rights.  The  court  rejected  the  letters.  We 
think  this  was  error.  This  testimony  tended  to  show  that  the  goods  were 
sold  to  Laney  individually,  and  the  court  erred  in  rejecting  it. 

3.  Another  ground  of  the  motion  was  in  regard  to  newly-discovered  evi- 
dence, part  of  which  was  a  certain  telegram  which,  if  introduced  in  evidence, 
would  have  shown  conclusively  that,  while  the  goods  were  originally  charged 
to  Laney  &  Co.,  yet,  Laney  having  informed  the  Eatherly  Hardware  Com- 
pany of  the  dissolution  of  the  firm,  and  that  the  goods  were  being  purchased 
by  himself,  they  ratified  it  as  a  sale  to  Laney  individually,  and  made  him 
their  deljtor,  and  not  Laney  &  Co.  On  another  trial  of  the  case  this  evidence 
can  be  admitted,  and  will  show  very  clearly  that  there  is  no  liability  on  the 
part  of  Adams  as  surviving  partner  of  Laney  &  Co. 

We  think  the  court  below  erred  in  refusing  to  grant  a  new  trial,  and  the 
judgment  is  reversed. 

Phillips,  Jr.,  v.  City  of  Atlanta. 

{Supreme  Court  of  Oeorgia,     March  18,  1887.) 

1.  Licesbs— MmrioiPAL  Power— Pa wnbrokebs. 

Unless  there  ia  a  manicipal  ordinance  authorizing  it,  the  recorder  cannot  Im- 
pose a  fine  for  engajdng  in  the  business  of  a  pawnbroker  without  license ;  but  a 
valid  ordinance  on  the  subject  may  be  enforced  in  that  way.  There  is  no  ordi- 
nance in  the  record. 

2.  Certiorari — PRAoricB. 

While  a  traverse  of  the  answer  stands  undisposed  of,  it  is  error  for  the  court  to 
hear  a  certiorari  upon  its  merits,  and  render  a  final  judgment  dismissing  the  writ, 
and  affirming  the  judgment  of  the  magistrate,  whose  answer,  as  to  certain  matters 
of  fact,  is  alleged  to  be  false. 
{B^OabvM  by  the  Omari,) 

Error  from  superior  court,  Fulton  county;  Righabd  H.  Clark,  Judge. 
John  C.  Caldwell  and  W.  R,  Hodgson,  for  plaintiff  in  error.    /.  B.  Good- 
tDi7i  and  /•  T.  Pendleton^  for  defendant. 

Blecklet,  C.  J.  Phillips  was  summoned  to  answer  before  the  recorder 
for  engaging  in  the  business  of  a  pawnbroker  without  registering  or  obtain- 
ing a  license.    His  counsel  demurred  to  the  summons  as  not  clmrging  any 
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offense  legally  punishable  by  fine,  and  the  demurrer  was  overruled.  Evidenco 
was  heard,  and  a  judgment  rendered  inflicting  a  fine  of  $300.  A  oertiorctri 
to  the  superior  court  was  obtained,  and  to  that  a  return  by  the  recorder  wa^ 
made.  A  (portion  of  that  return,  as  to  material  facts,  was  traversed.  Tlis^t 
traverse  was  never  disposed  of.  The  judge  of  the  superior  court,  the  traverse 
b  ing  on  the  record,  undisposed  of,  heard  and  determined  the  case  on  its  mer- 
its, dismissed  the  certiorari,  affirmed  the  judgment  of  the  recorder,  and  en- 
tered up  a  judgment  upon  the  certiorari  bond  against  Phillips,  and  his  secu- 
rity on  that  bond,  for  the  amount  of  the  fine. 

1.  As  to  the  point  that  the  demurrer  should  have  been  sustained,  we  hoJd 
merely  this:  Unless  there  is  a  municipal  ordinance  authorizing  it,  the  recorder 
cannot  impose  a  fine  for  engaging  in  the  business  of  a  pawnbroker  without  a 
license,  but  a  valid  ordinance  on  the  subject  may  be  enforced  in  that  way. 
Code,  §  2137.  There  is  no  ordinance  in  the  record.  We  are  inclined  to  thi  n  k 
that  it  was  incumbent  upon  the  recorder,  if  he  rested  his  judgment  overrul- 
ing the  demurrer  upon  an  ordinance  of  the  city,  to  make  a  return  of  thatordi- 
nance  in  answer  to  the  writ  of  certiorari.  If  the  petition  disclosed  that  thei-e 
was  an  ordinance,  it  would  have  been  the  duty  of  the  petitioner  to  set  it 
out.  But  the  demurrer  went  upon  the  theory  that  there  was  none;  and»  if 
there  were  none,  of  course  the  petitioner  could  not  set  it  out.  If  the  demur- 
rer was  properly  overruled,  the  authority  for  overruling  it  must  have  been 
some  ordinance;  and  this  makes  the  question  whether  there  was  such  an  or- 
dinance. We  are  inclined  to  think  it  was  a  matter  for  the  city  to  show, 
rather  than  the  petitioner,  because  the  petitioner's  theory  is  that  there  was  no 
such  ordinance. 

2.  With  regard  to  the  action  of  the  court  in  disposing  of  the  certiorari  while 
a  traverse  of  the  recorder's  return  was  pending,  there  can  be  no  question  of 
its  irregularity ;  and  we  think  it  of  sufficient  importance  to  remand  the  case. 
The  traverse  is  either  material  or  immaterial.  If  immaterial,  it  ought  to  have 
been  demurred  to  by  the  city,  and  put  out  of  the  case;  if  material,  the  isaue 
formed  upon  it  should  have  been  tried  by  a  jury.  Code,  §  4066.  The  court 
seems  to  have  assumed  that  the  traverse  was  true;  but  there  is  no  statement 
in  tlie  record  that  it  was  admitted  to  be  true,  or  that  it  was  dealt  with  in  any 
regular  manner  whatever.  If  it  was  admitted  true,  the  admission  ought  to 
have  gone  into  the  record,  so  that  the  court  could  know,  and  we  could  know 
in  reviewing  it^  decision,  exactly  the  state  of  facts  upon  which  the  certiorari 
had  to  be,  or  ought  to  be,  determined.  It  cannot,  as  some  suppose,  be  of  little 
consequence  to  observe  regularity  in  judicial  proceedings.  It  is  a  mistake  to 
attempt  to  reach  the  end  of  controversy  in  any  way  except  the  way  prescribed 
by  law.  The  art  of  administering  justice,  if  an  art  at  all,  is  obliged  to  be 
important.  It  has  been  practiced  for  ages,  and  is  one  of  the  institutes  of  all 
civilized  countiies.  To  let  go  form  and  regularity  is  to  confess  before  the 
world  that  the  profession  of  the  law  is  a  needless  profession.  The  essential  dif- 
ference between  courts  of  law  and  other  instrumentalities  for  administering 
justice  is  that  courts,  aided  by  lawyers,  know  how  to  do  it;  other  people  do 
not.  When  the  truth  of  a  magistrate's  return  is  traversed,  the  first  business 
in  order  is  to  dispose  of  the  traverse.  That  being  done,  you  are  ready  for  the 
main  work.  So  long  as  the  traverse  stands  undisposed  of,  the  case  is  not  ripe 
for  hearing  upon  the  merits,  and  no  such  hearing  should  be  had.  There  may 
or  may  not  be  in  this  record  enough  to  uphold  the  judgment  affirming  the  re- 
corder's judgment,  but  the  recorder's  judgment  never  has  been  properly  re- 
viewed. The  case  was  not  in  a  condition  to  deal  with  finally  at  the  time  the 
judgment  of  affirmance  was  pronounced. 

Tliere  ought  to  be  another  hearing.    Judgment  reversed. 
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Washington,  O.  &  W.  R.  Co.  v.  Casenove  and  others. 

[Supreme  Court  of  AppeaU  of  Virginia,    September  Term,  1887.) 

1.  Bailboad  Companies— Municipal  Aid— Indkmnitt  Bondb. 

A  county  issued  and  delivered  its  bonds  to  a  railroad  company,  upon  conditions, 
for  the  performance  of  which  the  company  eave  a  bond  of  indemnity,  secured  by 
a  deed  of  trust.  For  a  breach  of  the  conditions,  the  coupons  remained  unpaid  in 
the  hands  of  a  bona  fide  purchaser  from  the  company.  J3eW,  that  by  the  contract 
of  indemnity  the  railroad  company  virtually  became  the  principal  debtor,  and  the 
county  the  surety,  and  that  the  creditor  had  the  right  of  substitution  to  thebenefita 
of  the  security  given  by  the  principal  debtor,  for  the  indemnity  of  the  surety. 

2.  Sams. 

The  defendant  railroad  com|>any  purchased  from  another  company,  under  a  dek 
cree  of  court,  certain  property  upon  which  there  was  a  lien  ot  a  deed  of  trust, 
executed  by  the  grantor  to  secure  the  performance  of  certain  conditions  which- 
were  the  consideration  of  the  issuance  of  bonds  by  a  county  to  the  grantor.  The 
decree  under  which  the  property  was  sold  adjudged  the  lien  so  created  to  be  a  valid 
and  subsisting  one,  and  the  purchaser  bought  subject  thereto.  In  an  action  upon 
the  past-due  coupons,  brougnt  by  the  boTta  fide  purchaser  of  the  bonds,  held  that,  the 
bonds  being  njpon  their  face  negotiable,  the  purchaser  of  the  property  could  not 
contest  the  validity  of  the  bonds,  and  thus  relieve  the  property  of  the  lien  of  the 
trust  deed. 
8.  Same— Municipal  Aii>— Validity  of  Bonds— Rbs  Adjudicata. 

Where  a  county  files  a  cross-bill  admitting  the  validity  of  certain  of  its  bonds, 
but  asking  to  be  relieved  of  its  obligation  to  pay  the  same,  excepting  as  against 
bona  fide  holders^  for  value,  and  without  notice,  because  of  a  failure  of  the  condi^ 
tions  upon  which  they  were  issued,  the  effect  of  a  dismissal  thereof  upon  demur- 
rer, when  it  appears  that  the  demurrer  was  sustained  upon  grounds  going  to  the* 
merits  of  the  question  raised  by  the  pleading,  is  to  declare  that  the  county  Uf 
bound ;  and  such  decree  is,  as  between  the  same  parties,  a  final  determination  of 
the  question. 

4.  Same. 

Tlie  validity  of  certain  bonds  issued  by  the  defendant  county,  having  been  reo- 
o^iized  in  a  former  trial,  without  objection  bv  the  county,  and  the  decree  recog- 
nizing such  validity  having  been  twice  affirmed  in  the  supreme  court,  the  county, 
in  a  suteeqnent  suit,  is  bound  by  those  decrees,  and  cannot  again  raise  the  question 
of  the  validity  of  the  bonds. 

5.  Same— Municipal  Aid— Validity— Owwsbship. 

Upon  appeal  from  the  judgment  of  the  lower  court  determining  the  validity  of  a 
certain  deed  of  trust,  it  was  objected  that  the  court  should  not  have  ordered  a  sale 
of  the  property  thereunder  until  the  ownership  of  the  bonds  for  which  the  trust 
deed  had  oeen  given  as  security  had  been  determined.  Held,  that  the  objection 
was  not  a  valid  one,  as  the  circuit  court,  in  whose  custody  the  bonds  were,  had  ap- 
pointed special  commissioners  to  audit  the  bonds,  and  they  had  been  reported  in 
the  names  of  the  said  commissioners,  and  for  the  further  reason  that  the  supreme 
court  had  settled  the  question  of  ownership  in  another  suit,  since  the  appeal  from 
the  decree  of  sale  was  taken. 

Appeal  from  circuit  court,  Clarke  county. 

At  the  October  term,  1865,  of  the  county  court  of  Clarke  county,  Virginia^ 
held  on  the  twenty-second  day  of  that  month,  it  was  ordered  by  said  court 
tliHt  a  vote  be  taken  on  the  twenty-fourth  day  of  November,  1855,  on  the 
question  of  subscribing  $100,000  to  the  capital  stock  of  the  Alexandria,  Lou- 
doun  &  Hampshire  Railroad  Company,  on  the  following  conditions,  to- wit ^ 
(1)  That  the  company  should  make  the  town  of  Berry ville  a  point  in  the  lo- 
cation of  said  road;  (2)  that  the  subscription,  as  well  as  the  state's  subscrip- 
tion consequent  thereon,  should  be  expended  in  the  county  of  Clarke.  The 
vote  was  accordingly  taken  on  the  day  named,  and  at  the  next  December  term 
the  court  examined  the  poll-books,  decided  that  three-fifths  of  those  who  voted 
were  in  favor  of  the  subscription,  entered  its  decision  of  record,  and  ordered 
the  justices  to  be  summoned  to  attend  at  the  next  June  court  to  carry  out  th9 
wislies  of  the  voters.  At  the  next  June  court,  1856,  a  majority  of  the  justices 
being  present,  it  was  ordered  that  the  subscription  of  $100,000  be  made  by 
Hugh  M.  Nelson,  who  was  appointed  agent  for  that  purpose;  and  D.  H.  Mc- 
v.3s.E.nos.  10,11— 28 
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Guire,  George  W.  Bradfleld,  and  Tread  well  Smith  were  appointed  agents  to 
negotiate  a  loan  to  pay  the  installments  of  said  subscriptions  as  they  became 
due. 

At  the  June  term,  1858,  of  said  court,  the  agents  formerly  appointed  to  ne- 
gotiate such  loan  not  having  performed  that  duty,  the  court  appointed  T.  P. 
Pendleton  and  four  others  named  in  the  order,  (any  three  of  whom  were  au- 
thorized to  act,)  to  negotiate  a  loan  or  loans,  for  and  in  the  name  of  said 
county,  for  the  sum  of  $100,000,  to  pay  said  subscription.  The  said  agents 
were  authorized  by  said  order  to  execute  and  deli  ver,  in  the  name  of  the  county, 
bonds  in  such  sums  as  they  might  deem  expedient,  and  in  such  forms  as  they 
should  be  advised  to  be  necessary  and  proper  to  carry  out  the  purposes  of  the 
order:  provided,  that  the  bonds  should  not  be  payable  in  larger  installments 
than  $16,000  per  annum,  the  first  three  of  which  should  not  exceed  $6,000 
per  annum;  and  provided  that  said  company  should  give  bond,  with  satisfac- 
tory security,  conditioned  that  the  said  company  should  pay  interest  at  6  per 
cent,  per  annum  on  said  sum  of  $100,000  until  the  road  should  be  commenced 
and  under  construction  in  said  county  of  Clarke,  and  that  the  said  road  should, 
by  a  continuous  and  unbroken  connection,  extend  fromthecity  of  Alexandria, 
through  the  county  of  Clarke,  by  the  town  of  Berryville;  and,  further,  to  in- 
demnify and  save  harmless  the  said  county  from  the  payment  of  any  part  of 
said  installments  before  the  said  road  should  be  commenced  and  under  con- 
struction in  said  county  of  Clarke. 

The  said  agents,  on  the  sixth  day  of  August,  1858,  took  from  the  stud 
Alexandria,  Loudoun  &  Hampshire  Bailroad  Company  its  bond  in  the  penalty 
of  $500,000,  conditioned  to  indemnify  said  county  against  the  payment  of  any 
interest,  or  the  principal  of  said  bonds,  until  the  road  should  be  commenced 
and  under  construction  in  said  county,  and  to  construct  said  road,  by  con- 
tinuous and  unbroken  connection,  from  the  town  of  Alexandria,  through  the 
county  of  Clarke,  by  way  of  Berryville.  In  order  to  secure  the  performance 
of  all  the  conditions  of  said  bond,  the  said  company  on  the  same  day  executed 
a  deed  of  trust  on  its  road,  depots,  stations,  etc.,  from  Alexandria  to  Clarke's 
Gap  inclusive,  and  on  its  franchise.  The  action  of  the  said  agents  was  sub- 
sequently ratified,  and  their  report  approved  at  the  February  term,  1859. 

After  the  execution  of  the  deed  of  trust,  August  6,  1858,  the  Alexandria, 
Loudoun  &  Hampshire  Railroad  Company,  by  authority  of  law,  changed  its 
corporate  name  to  the  Washington  &  Ohio  Railroad  Company,  and  afterwards 
in  a  creditors'  suit  brought  against  said  company  by  Henry  Lewis  et  al.  in  the 
circuit  court  of  the  city  of  Richmond,  the  said  property  and  franchises  of  the 
company  were  sold  to  the  Washington,' Ohio  &  Western  Railroad  Company. 
The  said  sale  was  made  under  a  decree  made  in  the  creditors'  suit,  in  which  the 
lien  of  the  trust  deed  given  by  the  Alexandria,  Loudoun  So  Hampshire  Rail- 
road Company  was  recognized  as  a  first  lien  on  the  property  so  sold,  and  in 
which  it  was  decreed  that,  the  principal  of  the  bonds  "not  l>eing  yet  due,  the 
sale  to  be  made  by  this  decree  will  be  subject  to  the  lien  of  this  deed  of  trust, 
and  the  same  cannot  and  will  not  now  be  enforced."  The  said  conveyance 
was  made  in  accordance  with  the  decree,  and  conveys  all  the  property,  rights, 
and  franchises  of  the  Washington  &  Ohio  Railroad  Company  to  the  Washing- 
ton, Ohio  &  Western  Railroad  Company,  "subject,  however,  as  is  especially 
provided  in  the  decree  under  which  this  sale  is  made,  to  the  lien  of  a  deed  of 
trust  executed  August  6,  1858,  upon  the  property  hereby  conveyed,  to  secure 
a  bond  executed  by  the  Alexandria,  Loudoun  &  Hampshire  R.  R,  Co.  in  the 
penalty  of  $500,000,  conditioned  that  the  said  company  will  indemnify  the 
county  of  Clarke,  Ya.,  against  the  payment  of  any  interest  on  certain  bonds 
.  issued  by  the  county  of  Clarke  to  the  said  company/' 

In  the  suit  brought  by  Lewis  against  the  Washington  &  Ohio  Railroad  Com- 
pany, the  county  of  Clarke  filed  its  cross-bill,  April  14,  1879,  wherein  it  ac- 
knowledged fully  the  validity  of  the  proceedings  attending  and  connected 
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with  the  issuing  of  the  bonds,  and  the  legality  of  the  whole  transaction,  but 
asks  '*  to  be  entirely  discharged  from  liability  for  the  same,  except,  it  may  be, 
8o  far  as  they  have  passed  into  the  hands  of  bona  fide  holders,  for  value,  and 
without  notice  of  the  conditions  and  stipulations  on  which  they  were  sub- 
scribed to  said  railroad  company,  and  then  only  so  far  as  the  property,  corpo- 
rate rights,  franchise,  and  other  assets  of  said  company  may  prove  insuttioient 
for  their  payment."  This  relief  is  asked  on  the  ground  of  alleged  laches  and 
delay  on  the  part  of  the  railroad  company  in  pertorming  its  part  of  the  con- 
tract, and  its  alleged  insolvency  rendering  it  impossible  for  it  to  comply  there- 
with. The  defendant  railroad  company  demurred  to  the  cross-bill,  alleging 
as  grounds  therefor  ''that  the  said  bill,  if  true,  contains  no  matter  of  equity 
whereon  this  court  can  ground  any  decree,  or  give  complainant  relief  against 
this  defendant. "  To  this  cross-bill  the  defendant  also  filed  its  answer,  in 
which  it,  too,  recognized  and  maintained  the  validity  of  the  whole  transaction, 
and  of  the  notes  and  coupons,  and  resisted  the  attempt  on  the  part  of  the  county 
to  have  the  contract  rescinded;  alleging,  among  other  things,  that,  whatever 
might  be  the  fact  with  regard  to  the  solvency  of  the  company,  it  was  solvent 
as  regards  this  transaction,  because  of  the  security  it  had  given  for  the  per- 
formance of  its  conditions,  being  its  bond  and  deed  of  trust,  ''which  is  a  first 
lien  on  the  road,"  and  a  valid  and  subsisting  security,  and  that  it  was  better 
security  at  the  time  of  the  filing  of  the  answer,  1879,  then  when  given  in  1858. 
The  cross-bill  was  dismissed  upon  the  demurrer.  By  a  previous  decree  in  the 
same  case  the  court  had  recognized  the  binding  effect  of  the  bond  and  deed  of 
trust,  by  ordering  the  payment  of  the  matured  coupons  by  the  receiver  in 
charge  of  the  property  of  the  railroad  company. 

The  Washington  &  Ohio  Railroad  Company  had  hypothecated  $33,600  of  the 
Clarke  county  bonds,  and  had  remaining  $1,000,  when  the  decree  of  sale  of  all 
its  property  was  rendered  in  the  I^ewU  Case,  81  Ya.  416.  The  WashingtoUi 
Ohio  &  Western  Railroad  Company  claimed  title  to  this  $34,600  in  bonds  by 
virtue  of  the  decree  and  sale  and  conveyance  of  the  former's  property.  The 
circuit  court  of  the  city  of  Richmond  had  decreed  that  the  bonds  rightfully  be- 
longed to  the  latter  company  upon  payment  of  the  debts  for  which  they  were 
hypothecated.  Since  the  appeal  of  this  case,  the  supreme  court  of  appeals  has 
affirmed  the  decision ;  and  by  the  same  decree  it  was  ordered  that  the  special 
commissioners,  in  whose  hands  the  bonds  were,  should  audit  and  prove  them 
in  this  suit,  and  hold  them  for  the  benefit  of  whoever  might  prove  to  be  en- 
titled to  them;  and  in  obedience  to  that  decree  the  commissioners  presented 
them  to  be  audited  in  this  suit,  and  they  were  audited  in  their  names. 

The  petitioner  sues,  in  behalf  of  herself  and  other  bondholders,  for  default 
in  pa3'ment  of  the  interest  coupons,  claiming  they  are  bona  fide  holders  for 
valuable  consideration,  and  asking  to  be  substituted  to  the  rights  of  the  county 
under  said  deed  of  trust,  and  that  the  lien  thereof  be  enforced. 

Barton  &  Boyd,  for  appellant.  Chas.  E.  Stuart,  Holmes  Conrad,  8,  J, 
C.  Moore,  and  M,  McCormick,  for  appellees. 

Lbwis,  p.  Assuming  that  the  bonds  issued  and  delivered  by  the  county 
of  Clarke  to  the  Alexandria,  Loudoun  &  Hampshire  Railroad  Company  in 
August,  1858,  and  the  contemporaneous  bond  of  indemnity  and  deed  of  trust 
executed  by  the  company  to  indemnify  the  county,  are  valid  and  binding  ob- 
ligations, the  court  is  of  opinion  that  the  complainant  in  the  court  below,  as 
the  bona  fide  holder  of  certain  of  the  bonds  and  past-due  coupons,  is  entitled 
to  have  the  deed  of  trust  enforced  for  her  benefit,  as  prayed  in  the  bill;  for, 
by  the  contract  of  indemnity,  the  company  became  virtually  a  principal 
debtor,  and  the  county  merely  a  surety,  until  performance  of  the  conditions 
therein  mentioned.  Those  conditions  have  not  been  performed,  and  many 
of  the  coupons  are  due  and  unpaid,  though  payment  has  been  demanded.  So 
that  the  complainant,  and  all  persons  in  like  case  with  her,  have  thus  become 


Digiti 


zed  by  Google 


436  BOUTHEASTERN  REPORTER.  fVa. 

entitled,  upon  the  equitable  principle 'of  substitution,  to  the  benefit  of  the 
security  given  by  the  principal  debtor  for  the  indemnity  of  its  surety,  the 
county.  Indeed,  the  principle,  ad  announced  by  this  court,  is  that,  "to  pre- 
vent the  surety  from  being  first  harassed  for  the  debt  or  liability,  and  then 
turning  him  around  to  seek  redress  from  the  collateral  security  given  by  the 
principal,  a  court  of  equity  will  authorize,  and  even  encourage,  the  creditor 
to  claim,  through  the  medium  of  the  surety,  all  the  rights  he  has  thus  ac- 
quired, to  be  exercised  for  his  benefit,  and  in  discharge  of  his  obligations. " 
Hopewell  v.  Bank,  10  Leigh,  214.  And  the  creditor  is  entitled  to  the  benefit 
of  the  security,  though  he  did  not  originally  rely  upon  it,  or  even  know  of  its 
existence.  Sheld.  Subr.  §  154;  3  Pom.  Eq.  Jur.  §  1419;  Bering  v.  Barl  of 
Winchehea,  1  Lead.  Cas.  Eq.  (Amer.  Notes,)  173;  Roberta  v.  Colvin,  3  Grat. 
858;  Mauser  v.  King,  76  Va.  731. 

It  is  essential,  however,  to  the  right  of  substitution,  that  the  surety  be 
bound  for  the  debt  or  liability  sought  to  be  enforced  And  upon  this  ground 
it  is  contended  here  that  the  right  does  not  exist;  because,  as  alleged,  the 
instruments  above  mentioned  are  not  valid  obligations  and  do  not  bind  the 
county.  It  would  be  strange  if  the  appellant  company,  which  purchased 
subject  to  the  lien  of  the  deed  of  trust,  and  subject  to  which  its  property, 
rights,  and  franchises  were  conveyed  to  it,  could  now,  in  a  court  of  equity, 
successfully  resist  the  claims  of  creditors  secured  by  that  deed,  on  the  ground 
that  the  deed  itself  is  void.  Yet  such,  in  effect,  is  its  contention;  claiming, 
as  it  does,  that  the  bonds  in  question  are  void  as  against  the  county  of  Clarke, 
and  therefore  that  the  deed  of  trust,  given  to  indemnify  the  county,  is  not  en- 
forceable in  this  suit.  But,  clearly,  this  defense  cannot  avail,  for  three  rea- 
sons: First,  because  the  purchase  was  made  under  decrees  of  the  circuit 
court  of  the  city  of  Richmond,  which  adjudged  the  lien  to  be  valid  and  sub- 
sisting; secondly,  because  a  purchaser  who  assumes  to  pay,  or  who  buys  sub- 
ject to,  a  mortgage,  cannot  afterwards  contest  its  validity,  (1  Jones,  Mortg. 
§  744;)  and,  thirdly,  because  the  bonds  and  coupons,  which  on  their  face  are 
negotiable,  having  been  transferred  for  value  by  the  Alexandria,  I^oudoun  & 
Hampshire  Railroad  Company,  the  property  incumbered  for  the  indemnity  of 
the  county  will  be  treated  in  equity  as  in  the  nature  of  trust  property  for  the 
benefit  of  bona  fide  holders  of  the  bonds  and  coupons,  without  regard  to 
whether  the  bonds,  as  against  the  county,  are  valid  or  not,  {ParkersbuTg  v. 
Brown,  106  U.  S.  487,  1  Sup.  Ct.  Rep.  442.) 

This  is  decisive  of  tlie  case  so  far  as  the  liability  of  the  appellant's  property 
is  concerned.  And  the  case  is  equally  plain  as  respects  the  liability  of  the 
county  of  Clarke.  The  decree  appealed  from  holds  that  the  county  is  liable, 
though  only  secondarily;  but  the  county  denies  that  it  is  liable  at  all.  It  con- 
tends, among  other  things,  that  the  bonds  were  issued  without  lawful  authority, 
and  upon  certain  conditions  which  have  not  been  performed,  and  are  therefore 
void,  even  in  the  hands  of  innocent  holders.  The  bonds  were  signed  by  T. 
P.  Pendleton  and  three  others,  as  agents  of  the  county  of  Clarke,  and  they 
purport  to  have  been  issued  under  certain  orders  of  the  county  court,  made 
"in  conformity  with  the  act  of  the  general  assembly  in  such  case  made  and 
provided."  They  bear  upon  their  face  no  conditions  whatever,  and  in  form 
are  perfect  negotiable  instruments,  as  are  the  coupons  attached.  They  ^^-ere 
delivered  to  the  railroad  company  in  consideration  of  $100,000  of  its  capital 
stock  which  the  county  got.  They  were  subsequently  transferred  by  the  com- 
pany, and  thus  have  found  their  way  into  the  channels  of  commerce,  and  into 
the  hands  of  bona  fide  holders  for  value.  We  do  not  propose,  however,  to 
consider  whether  or  not  they  were  lawfully  issued,  or  what  were  the  circum- 
stances under  which  they  were  issued,  since  that  matter,  as  well  as  every 
other  defense  now  set  up  by  the  county,  is  res  judicata. 

The  bonds  and  coupons  were  audited  in  the  suit  of  Washington  dk  O.  R- 
Co.  V.  Lewis,  (Va.)  2  8.  E.  Rep.  746,  in  the  circuit  court  of  the  city  of  Rich- 
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inond,  and  were  recognized  by  decrees  in  that  suit,  not  only  as  valid  obliga- 
tions, but  as  securtHl  by  a  first  lien  on  the  property  of  the  defendant  com- 
pany. To  that  suit  the  county  was  a  party,  and,  although  the  case  has  been 
twice  brought  to  this  court  on  appeal,  no  objection  to  those  decrees,  on  the 
part  of  the  county,  has  ever  been  made.  Ttie  decrees  in  both  instances  were 
affirmed,  and  the  county  is  now  concluded  by  them.  The  rule  is  that  a  de- 
cree affirming  a  decree  of  a  lower  court  finally  settles,  as  between  the  parties 
to  the  appeal,  all  questions  which  were  or  might  have  been  raised  in  the  ap- 
pellate court.  This  is  a  well-established  rule,  perfectly  understood,  and  upon 
which  this  court,  at  almost  every  term,  is  called  on  to  act.  It  is  undoubt- 
edly a  wise  one,  because  without  it  litigation  would  be  endless;  and  it  ought, 
therefore,  to  be  enforced  whenever  the  occasion  arises. 

The  latest  case  on  the  subject  is  Findlay  v.  Trigg's  AdmW^  ante,  142, 
(recently  decided  at  Wytheville.)  There,  an  exception  was  taken  to  a  com- 
missioner's report,  on  the  ground  that  an  administrator,  a  party  to  the  suit» 
bad  been  improperly  credited  by  the  commissioner  with  certain  payments. 
The  report,  however,  was  confirmed,  and  subsequently  an  appeal  was  taken 
in  the  case;  the  exceptor  being  an  appellee.  The  decrees  appealed  from  were 
affirmed.  Afterwards  the  exceptor,  in  an  independent  suit,  sought  to  hold  the 
administrator  liable  for  the  moneys  with  which  he  had  been  credited  as  afore- 
said. But  this  court  held  that  the  administrator  was  protected  by  the  decree 
of  affirmance,  without  regard  to  whether  or  not  the  exception  in  the  former 
suit  was  well  taken,  and  notwithstanding  it  did  not  affirmatively  appear  that 
the  exception  had  been  formally  brought  to  the  attention  of  the  appellate  court. 
In  the  course  of  its  opinion  the  court  said:  "The  cases  in  support  of  the  prop- 
osition that  a  decree  of  this  court,  affirming  a  decree  of  a  lower  court,  is  a 
final  determination  between  the  parties  and  their  privies  of  all  questions  which 
were  or  might  have  been  raised  on  the  appeal,  are  numerous  and  familiar. 
In  Price  v.  Campbell,  5  Call,  115,  it  was  held  that  the  law  in  such  a  case  sup- 
poses everything  contained  in  the  record  to  have  been  decided  on,  and  that  a 
contrary  doctrine  would  violate  the  wisely-established  rule  that  interest  rei 
puhliccB  res  judicatas  non  rescindi.  Following  this  and  other  previous  decis- 
ions the  court  in  CamphelVs  Ex'rs  T.  CamphelVs  JSx'rs,  22  Grat.  649,  used 
this  language:  <An  appeal  from  a  decree  brings  up  the  whole  proceedings  in 
the  case  prior  to  the  decree,  and  either  party  can  have  any  error  against  him 
in  those  proceedings  corrected  without  the  necessity  of  a  cross-appeal  in  any 
case.  If  a  party  fail  to  complain  of  any  such  error,  and  a  decree  be  made 
upon  the  appeal,  without  correcting  or  noticing  the  error,  such  party  will  be 
concluded  by  the  decree  from  appealing  afterwards;'  "  citing  Insurance  Co. 
V.  Clemmitt,  77  Va.  366;  Bffinger  v.  Kenney,  79  Va.  551;  8tuart  v.  Preston^ 
80  Va.  625. 

;Nor  is  this  the  only  ground  upon  which  the  doctrine  of  resjtuiicata  is  ap- 
plicable here.  The  county  of  Clarke  appeared  in  the  above-mentioned  suit  in 
the  circuit  court  of  the  city  of  Richmond,  and  filed  a  cross-bill,  a  copy  of  which 
is  filed  with  the  record  before  us.  And  in  that  bill  it  was  admitted  that  the 
bonds  were  valid.  Yet,  on  the  ground  that  the  railroad  company  had  not 
fulfilled  its  contract  with  the  county  in  respect  to  the  construction  of  its  road, 
and  for  other  reasons  set  forth,  the  court  was  asked  to  decree  that  the  county 
w^as  no  longer  bound,  except  to  bonaflde  holders  of  the  bonds  and  coupons, 
for  value,  and  without  notice.  Comparing  thecross-biU  with  the  answer  of 
the  county  in  the  present  suit,  we  find  that  the  allegations  of  the  one  are,  in 
alniost  every  particular,  substantially  the  same  as  those  of  the  other,  except 
that  the  answer,  having  less  regard  for  the  rights  of  innocent  holders,  avera 
that  the  bonds  are  absolutely  void.  There  was  a  demurrer  to  the  cross-bill, 
^-liich  was  sustained,  and  the  cross-bill  Wiis  dismissed,  by  a  decree  absolute 
in  its  terms.  Now,  here  was  not  only  a  solemn  admission  that  the  bonds 
^-ere  valid,  but  the  effect  of  the  decree  was  to  adjudge  that  the  county  wets 
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hoimd.  That  was  the  precise  question  raised,  and  necessarily  determined. 
Upon  that  point  tlie  record  leaves  nothing  in  doubt.  For  it  is  not  and  can- 
not be  contended  that  tlie  cross-bill  was  defective  in  form,  or  that  the  court 
was  without  jurisdiction;  nor  does  it  appear  that  the  cross-bill  was  dismissed 
on  any  ground  not  going  to  the  merits,  so  that  the  decree  must  be  held  to 
have  been  rendered  on  the  merits,  and  not  now  to  be  questioned  in  a  subse- 
quent controversy  between  the  same  parties.    Freem.  Judgm.  §§  267,  270. 

In  Durant  v.  JSssex  Co.,  7  Wall.  107,  a  bill  was  in  general  terras  dismissed, 
and  afterwards  the  plaintiff  filed  another  bill  praying  for  the  same  relief.  It 
was  held  that  the  suit  was  not  maintainable.  In  delivering  the  opinion  of 
the  supreme  court,  Justice  Field  said:  "The  decree  dismissing  the  bill  in 
the  former  suit,  being  absolute  in  its  terms,  is  an  adjudication  of  the  merits 
of  the  controversy,  and  constitutes  a  bar  to  any  further  litigation  of  the  same 
subject  between  the  same  parties.  A  decree  of  that  kind,  unless  made  because 
of  some  defect  in  the  pleadings,  or  for  want  of  jurisdiction,  or  because  the 
complainant  has  an  adequate  remedy  at  law,  or  upon  some  other  ground  which 
does  not  go  to  the  merits,  is  a  final  determination.  Where  words  of  qualifi- 
cation, such  as  *  without  prejudice,*  or  other  terms  indicating  a  right  or  priv- 
ilege to  take  further  legal  proceedings  on  the  subject,  do  not  accompany  the 
decree,  it  is  presumed  to  be  rendered  on  the  merits."  See,  also,  Hughes  v. 
U.  S,,4:  Wall.  237;  RuAsell  v.  Place,  94  U.  S.  606;  Crommell  v.  County  of 
Sac,  Id.  351;  Chrisman^sAdm'xv,  Harman,  29  Grat.  494;  BlackwelV s  Adni' r 
y,  Bragg,  78  Va.  529;  Wilchery,  Robertson,  Id.  602;  Wither' s  Adm'r  v. 
Sims,  80  Va.  651;  Wilson's  ExW  v.  Deen,  121  U.  S.  525,  7  Sup.  Ct.  Rep. 
1004. 

It  only  remains  to  notice  an  assignment  of  error  in  the  petition  for  appeal, 
to  the  effect  that  it  was  error  to  decree  a  sale  of  the  property  before  the  owner- 
ship of  certain  of  the  bonds,  as  to  which  there  was  a  controversy,  had  been  de- 
termined. There  is  nothing,  however,  in  this  objection.  The  controversy, 
since  this  appeal  was  taken,  has  been  settled  by  this  court  on  an  appeal  from 
a  decree  of  the  circuit  court  of  the  city  of  Richmond,  and  thus  the  objection, 
if  ever  valid,  has  been  obviated.  But  the  objection  was  never  valid,  for  it  ap- 
pears that,  after  the  present  suit  was  commenced,  the  said  circuit  court,  in 
whose  custody  the  bonds  were,  appointed  special  commissioners  to  audit  them 
in  this  suit,  which  was  done,  and  they  are  reported  in  names  of  the  said  special 
commissioners.  So  that  the  case  is  not  within  the  principle  decided  in  Ogden 
V.  Brown,  ante,  236,  (at  the  present  term.) 

We  find  no  error  in  the  decree  appealed  from,  and  the  same  must  be  af- 
firmed. 


HoRNicB*s  Adm'b  v.  Ebebsolb. 

{Supreme  Court  of  Vvrginia,    September  Term,  1887.) 

OovsNAKT— Writing  wot  uitdbr  Skait-Rifbrbitcb  to  Sbalbd  Coktract. 

By  a  writing  under  seal,  the  parties  thereto  agreed  to  exchange  certain  lands 
upon  terras  not  therein  specified,  and  by  another  writing,  referring  to  the  former, 
$5<X)  was  agreed  to  be  paid  as  the  consideration  for  the  exchange.  The  latter  writ- 
ing was  not  under  seal.  Held,  nevertheless,  that  an  action  of  covenant  would  lie  to 
recover  the  money. 

A,  R.  Pendletonf  for  appellant.  /•  /.  Williams  and  Barton  eft  Boyd,  for 
appellee. 

Lact,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  ooort  of 
Frederick  county,  rendered  at  the  November  term,  1886.  The  case  is  as  fol- 
lows :  On  the  twenty-second  day  of  July,  1873,  Horner  and  Ebersole  entered 
into  a  contract  to  exchange  certain  lands  in  Iowa,  on  the  one  hand,  for  certain 
lands  in  the  county  of  Warren,  state  of  Virginia,  upon  terms  to  be  agreed  be- 
tween them,  and  executed  this  contract  under  seal;  and  on  the  same  day 
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agreed,  in  writing,  upon  the  terms  of  exchange,  referring  therein  to  the  first 
agreement;  and  Ebersole  agreed  to  paj  $500  as  the  difference  in  the  value  of 
the  two  farms,  he  to  give  his  notes  to  Horner  for  his,  when  tlie  deeds  were 
given  as  exclianged  between  one  Brosius  (the  legal  owner  of  one  tract)  and 
Ebersole.    This  written  agreement  was  signed,  but  was  not  under  seal. 

The  exchange  of  lands  was  carried  out,  but  the  $500  was  not  paid  by  Eber- 
sole. So,  on  the  sixth  day  of  October,  1884,  Horner^sadministrator>-Horner 
being  dead — instituted  an  action  of  covenant  on  the  two  agreements,  therein 
treating  them  as  parts  of  one  transaction.  The  defendant,  at  the  trial,  de- 
murred to  the  declaration,  and  the  court  sustained  the  demurrer.  The  plain- 
tiff asking  leave  to  amend  his  declaration,  such  leave  was  granted,  and  no  final 
judgment  was  rendered  at  that  term.  The  same  course  was  taken  on  tlie 
amended  decJaration;  that  being  demurred  to  and  the  demurrer  sustained, 
and  leave  given  to  amend,  and  the  case  continued.  At  the  next  term,  and 
the  third  trial,  the  second  amended  declaration  was  demurred  to,  and  the  de- 
m urrer  sustained.  The  plaintiff  declined  to  amend  farther,  and  there  was  ren- 
dered a  final  judgment  for  the  defendant.  Whereupon  the  plaintiff  applied 
for  and  obtained  a  writ  of  error  to  this  court. 

The  ground  upon  which  the  demurrer  was  sustained  by  the  circuit  court  is 
stated,  in  argument,  to  be  that  the  first  writing  did  not  comprise  a  promise 
to  pay  the  $500,  nor  any  other  sum;  and  the  agreement  to  pay  this  in  the 
second  writing,  not  being  under  seal,  covenant  would  not  lie  thereon.  As 
has  been  said,  the  two  writings  were  made  on  the  same  day,  between  the 
satne  parties,  and  concerning  the  satne  subjecUmatter ;  one  referred  to  the 
other,  and  neither  was  a  complete  agreement  standing  alone.  They  were  not 
intended  to  stand  alone,  but  were  dependent  upon  each  other,  one  referring 
to  the  other.  While  neither  one  taken  alone  would  make  a  complete  contract, 
both  taken  together  they  constitute  one  agreement.  We  think  these  were 
dependent  agreements, -constituting  one  contract,  and  timt  the  action  of  cov- 
enant does  lie,  and  is  the  proper  form  of  action  upon  them,  taken  together, 
for  any  breach  of  any  agreement  found  in  either,  either  for  the  exchange  of 
the  lands  or  for  the  payment  of  the  money  agreed  to  be  paid  as  the  difference 
between  the  parcels  of  land;  that  the  declaration  was  in  proper  form,  and  the 
demurrer  should  have  been  overruled.  The  circuit  court  erred  in  its  judg- 
ment sustaining  the  demurrer  to  the  second  amended  declaration;  and  for 
that  cause  the  said  judgment  will  be  reversed  and  amended,  and  the  case  re- 
manded for  a  new  trial,  to  be  had  in  the  circuit  court  of  Frederick  county. 

We  have  said  nothing  upon  the  action  of  the  circuit  court  upon  the  de- 
murrer to  the  first  de<^ration,  and  the  first  amended  declaration.  The 
plaintiff  having  waived  his  right  to  appeal  as  to  these  rulings,  and  having 
elected  to  amend  his  declaration,  these  orders  of  the  circuit  court  are  not  sub- 
ject to  review  here.  See  the  case  of  Darra/GutU  v.  Railroad,  2  S.  £.  Rep.  511, 
and  the  cases  there  cited. 

Beversed  and  remanded. 


Cleaver  and  others  v.  Mathews  and  others. 
{Bttpremt  Court  of  Appeaii  of  Virginia.    September  Term,  1S87.) 

MOBTGAOB — FORKCLOSUBB— PlEADIKQ, 

In  a  suit  to  restrain  a  sale  of  lands  under  a  deed  of  trust  given  to  secure  an  un- 
paid balance  of  purchase  money,  complainants,  the  mortgagors,  claimed  credit  as 
against  such  balance  for  damages  for  the  cutting  of  timber  upon  a  portion  of  the 
lands,  which  portion  they  alleged  had  been  conveyed  by  their  vendor,  a  defendant 
in  the  suit,  to  other  persons,  prior  to  the  conveyance  Uiereof  to  them.  The  bill  did 
not  state  that  plaintiffs  had  been  deprived  of  any  portion  of  the  lands,  or  that  the 
cutting  took  place  after  the  conveyance  to  them,  or  that  it  had  been  done  by  their 
vendor.    Held,  that  the  bill  was  demurrable  for  lack  of  certainty  and  precision. 
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2.  Sawe—Forbclosubb— Plea  DING— Dkfkitsb  at  Law. 

In  a  suit  by  mortgas:orR  to  restrain  the  sale  of  lands  cotnprised  in  a  deed  of  trust 
given  by  them  to  a  trnsteo  for  tlieir  vendor,  who  had  since  become  insolvent,  to 
secure  a  balance  of  the  purchase  money  thereof,  they  claimed  credit,  ad  againstsuch 
balance,  for  damages  for  the  cutting  of  timber  upon  the  land.  Held,  that  the  cut- 
ting was  a  mere  trespass,  the  subject  of  an  action  at  law,  and  that  not  even  the  in- 
solvency of  the  vendor,  or  the  fact,  if  true,  that  he  had  himself  been  guilty  of  the 
trespass,  would  confer  jurisdiction  upon  a  court  of  equity. 

3.  8ahb— Foreclosure — Sale — ^Advertisement. 

Tiie  trustee  under  a  mortgage  deed  of  trust  advertised  for  sale  the  whole  of  the 
lands  comprised  in  the  deed,  although  the  proceeds  of  one  lot  alone  would  have 
been  sufficient  to  satisfy  the  claim.  Hefd  that,  while  he  was  only  entitled  to  sell 
such  portions  as  were  necessary  to  satisfy  the  debt,  yet  as  it  could  not  be  known 
with  certainty  until  the  property  was  actually  offered  how  much  would  be  neces- 
sary, he  might  properly  advertise  the  whole. 

This  was  an  appeal  from  a  decree  of  the  drcait  court  of  Frederick  county, 
dissolving  an  injunction  and  sustaining  a  demurrer  to  the  bill  of  the  com- 
plainants, who  were  the  appellants  here.  The  bill  averred  that,  in  September, 
1883,  the  appellants  entered  into  a  written  contract  with  the  appellee  Math- 
ews to  purchase  two  contiguous  tracts  of  land,  one  containing  about  68 
acres,  the  other  about  three  acres,  at  a  stipulated  price;  that  when  the  con- 
tract was  entered  into,  the  vendor  agreed  to  furnish  a  plat  of  the  land  show- 
ing its  metes  and  bounds;  that  a  deed  conveying  the  land,  with  general  war- 
ranty, was  made,  but  not  until  the  summer  of  1884,  and  that  the  plat  was 
not  delivered  until  November,  1885;  that  prior  to  the  date  of  the  contract 
above  mentioned,  Mathews  had  contracted  to  sell,  and  did  sell,  four  acres  of 
the  68-acre  tract  to  one  Boyer,  and  put  him  in  possession  thereof,  though 
no  deed  to  Boyer  was  made;  that  afterwards  Boyer  sold,  and  delivered  pos- 
session of,  the  said  four  acres  to  W.  and  J.  Hottell,  who  in  turn  sold  the 
same  to  ShuU ;  that  at  the  time  the  complainants  bought  the  land  they  had  no 
notice  of  the  sale  to  Boyer,  and  that  when  the  deed  and  plat  were  delivered 
to  them  all  the  timber  had  been  cut  from  the  said  four  acres. 

It  was  also  averred  that  the  complainants,  under  their  contract,  were  not 
entitled  to  possession  of  the  land  until  March,  1884,  and  that  they  were  igno- 
rant of  the  exact  boundaries  of  the  land  until  the  plat  was  delivered,  when, 
for  the  first  time,  they  became  acquainted  with  them;  that  they  then  ascer- 
tained that  the  said  four  acres  were  embraced  in  their  contract,  and  in  the 
deed  of  Mathews  to  them ;  and  that  by  reason  of  the  timber  having  been  cut, 
they  had  sustained  great  loss,  etc. 

It  was  also  averr^  that  Mathews  was  insolvent,  and  that  the  trustee,  in 
the  deed  of  trust  executed  on  the  land,  and  another  parcel  of  10  acres  by  the 
complainants,  to  secure  the  payment  of  the  purchase  money,  had  advertised 
the  land  for  sale;  that  all  the  land  conveyed  by  the  deed  of  trust  had  been  ad- 
vertised, whereas  the  68-acre  tract  alone  was  amply  sufficient  to  pay  the  bal- 
ance of  purchase  money  remaining  unpaid;  that  the  printed  advertisement 
of  sale  niisdescribed  the  last>mentioned  tract,  it  being  described  therein  as 
having  been  conveyed  to  Mathews  by  deed  from  E.  H.  Boyd  and  B.  T.  Bar- 
ton, special  commissioners,  and  M.  L.  Boyce,  whereas  it,  in  fact,  had  been 
conveyed  by  Boyd  and  Barton,  special  commissioners,  and  G.  L.  Boyer.  And 
the  prayer  of  the  bill  was  that  the  sale  be  enjoined;  that  the  complainants  be 
allowed  a  credit  on  the  balance  due  by  them  to  the  amount  of  the  loss  sus- 
tained by  them  as  aforesaid;  and  for  general  relief.  An  injunction  was 
awarded,  and  afterwards  the  defendants  demurred  to  the  bill,  and  at  the 
hearing  the  injunction  was  dissolved,  and  the  demurrer  was  sustained,  with 
leave  to  the  complainants  to  (lie  an  amended  bill.  They  declined,  however, 
to  do  so;  and  upon  their  application,  an  appeal  was  allowed  by  one  of  the 
judges  of  this  court. 

jR.  Ii»  Pendleton,  for  appellants.     Harrison  dk  Byrd,  for  appellees. 
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L.EWIS,  J.    We  are  of  opinion  that  the  decree  is  plainly  right.    The  bill  is 
demurrable  on  several  grounds.    In  the  first  place,  it  lacks  certainty  and  pre- 
cision.    It  complains  that  the  timber  on  four  acres  of  the  land  has  been  cut; 
bat  it  does  not  charge  that  the  cutting  was  done  after  the  land  was  purchased 
by  the  complainants;  and  for  aught  there  is  alleged  to  the  contrary,  it  may 
have  been  done  before  that  time.    That  it  was  subsequently  done  is  altogether 
a  matter  of  inference.    But,  assuming  that  it  was  subsequently  done,  the  re- 
sult is  the  same;  for,  at  most,  it  amounts  to  a  mere  trespass  on  the  land, 
wliich  is  not  even  charged  to  have  been  done  by  Mathews.    Indeed,  the  in- 
ference is  that  it  was  done  by  Boyer,  or  the  Hottells,  orShull,  or  all  of  them, 
and  not  by  Mathews.    Nor  is  this  all.    The  suit  is  not  brought  to  obtain  com- 
pensation for  a  deficiency  in  the  stipulated  quantity  of  the  land,  for  there  has 
been  no  deficiency.    It  is  conceded  that  the  complainants  got,  and  are  in  pos- 
session of,  all  the  land  for  which  they  contracted.    So  that  the  case  is  simpjj 
this :    The  complainants  are  seeking  by  a  suit  in  equity  to  set  off  against  the. 
unpaid  balance  of  purchase  money  the  unliquidated  damages  they  have  sus-I 
talned  by  reason  of  the  trespass  or  trespasses  aforesaid,  which  cannot  be  done.\ 
Their  remedy,  if  they  have  been  injured  as  they  claim,  is  at  law.    A  suit  in  ( 
equity  cannot  be  changed  into  an  action  of  trespass;  nor  would  the  fact  of  the  ( 
insolvency  of  the  vendor  give  jurisdiction  to  the  court  of  equity  to  enter  such  | 
a  decree  as  is  prayed  for,  even  if  the  injury  complained  of  had  been  caused  by  I 
the  acts  of  the  vendor  himself.    Robertson  v.  Hogsheads^  8  Leigh,  667;  Bm-  * 
ard  V.  Houston,  119  U.  S.  347,  7  Sup.  Ct.  Rep.  249;  Bank  v.  Thornton,  2 
S.  E.  Rep.  193. 

As  to  the  misdescription  of  the  land  in  the  trustee's  advertisement  of  sale,  it 
is  sufficient  to  say  that  that  question  is  no  longer  a  practical  one  in  the  case. 
The  sale  was  enjoined  upon  the  filing  of  the  bill,  and  when  the  injunction  was 
dissolved  the  proposed  time  of  sale  had  passed.  Another  advertisement  will, 
therefore,  be  necessary  before  the  land  can  be  sold,  and  when  that  is  made, 
the  mistake  in  the  first  (which  was  doubtless  a  typographical  error)  can  be  - 
corrected,  or  rather  avoided. 

Complaint  is  also  made  of  the  decree,  because  all  the  land  was  advertised 
for  sale  by  the  trustee,  whereas  the  allegation  of  the  bill,  admitted  to  be  true 
by  the  demurrer,  is  that  the  68-acre  tract  alone  is  amply  sufficient  to  pay  the 
unpaid  balance  of  purchase  money  secured  by  the  trust  deed.  The  statute 
provides  that  a  trustee,  under  circumstances  like  the  present,  shall  sell  the 
property  conveyed,  "or  so  much  thereof  as  may  be  necessary."  Code  1873, 
c.  113,  §  6.  And  it  is  therefore  improper,  ordinarily,  for  the  trustee  to  sell 
more  than  is  sufficient  to  satisfy  the  secured  debt.  But  this  does  not  forbid 
his  advertising,  in  his  discretion,  the  whole  of  the  trust  subject;  for,  before 
the  property  is  actually  offered  for  sale,  it  cannot  always  be  known  with  cer- 
tainty how  much  it  will  be  necessary  for  him  to  sell.  The  presumption  is 
that  the  trustee  will  do  his  duty;  and  in  the  present  instance,  he  having  ad- 
vertised the  land  in  parcels,  the  presuuiption  is  that,  when  the  sale  is  made, 
no  more  of  the  land  will  be  sold  than  is  necessary  under  all  the  circumstances, 
having  regard  to  the  interests  of  all  parties. 

Upon  a  similar  question  in  MichU  y,  Jeffries,  21  Grat.  334,  the  court  said: 
''We  do  not  mean  to  say  that  he  [the  trustee]  must  sell  precisely  so  much  as 
may  be  sufficient  to  satisfy  the  purposes  of  the  trust,  and  no  more.  It  may 
be  difficult  or  impossible  to  do  this,  and  it  may  in  fact  be  a  breach  of  trust  to 
do  it.  He  cannot  so  divide  and  sell  the  land  as  to  do  unnecessary  injury  to 
the  owner.  He  is  the  agent  of  both  parties,  and  must  consult  and  respect 
the  rights  of  both.  The  sale  of  a  pait  of  a  tiact  of  land  may  injuriously  af- 
fect the  sale  or  value  of  the  balance;  and  it  may  be  the  duty  of  the  trustee  to 
sell  the  whole  tract,  or  more  of  it  than  is  required  for  the  purposes  of  the  trust, 
especially  if  desired  by  the  owner  of  the  land  to  do  so.    By  duly  considering 
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the  rights,  interests,  and  wishes  of  the  parties,  an  intelligent  and  faithful 
trustee  will  rarely  find  any  difficulty  in  the  discharge  of  his  trust." 
The  decree  is  affirmed. 


City  of  CJonyers  o.  Kibk  and  others. 
{Supreme  Comi  of  Georgia.    April  IS,  1887.) 

1.  Municipal  Corporations*— Covtbacib  of— AuTHORiry. 

A  iiuiuicipal  corporation  can  make  a  cash  contract  for  current  supplies,  such  as 
lamps  and  gasoline  for  lighting  the  streets,  through  its  appropriate  omoers  or  oom- 
mittees,  as  effectually  as  by  formal  order  or  resolution  entered  on  its  minutes. 

2.  Same. 

Such  a  contract,  if  not  authorized  or  confirmed  in  the  mode  commonly  practiced, 
may  become  obligatory  by  implied  ratification,  as  by  taking  the  frnits  of  Uie  con- 
tract and  enjoying  them  /or  a  considerable  time,  without  notice  of  objection. 

3.  Samr. 

The  facts  of  this  case,  taken  most  strongly  in  favor  of  the  prevailing  party,  as  they 
must  be  after  verdict,  do  not  show  any  purpose  or  intention  to  create  a  debt.  The 
debt  resulted  from  a  breach  of  the  contract;  not  from  the  making  of  it.  Against 
paying  a  debt  so  originating  there  is  no  constitutional  impediment. 

4.  Appeal— Harmless  Error— Evidence. 

That  the  book  of  minutes  of  the  corporation  was  excluded  as  evidence  will  not 
warrant  a  new  trial :  the  facts  which  they  were  offered  to  prove  having  been  estab- 
lished by  other  testimony. 

5.  Trial— Verdict— Polling  Jury. 

That,  on  polling  the  jury,  some  of  them,  after  answering  that  the  verdict  was 
their  verdict,  added  that  they  hesitated  to  agree  to  it,  and  had  given  their  assent  re- 
luctantly and  with  doubt,  will  not  vitiate  the  finding. 
{Syllabus  by  the  Court,) 

Error  from  superior  court,  Bockdale  county;  Boynton,  Judge. 
Oeo.  W.  Oleaton  and  A.  M.  Helms,  for  plaintiff  in  error.    /.  If.  Qlenn^  for 
defendants. 

Bleckley,  C.  J.  This  is  a  light  case.  The  city  of  Conyers  was  lighted 
with  kerosene.  It  had  a  street  committee,  consisting  of  two  members,  who 
arranged  with  Elirk  &  Co.  to  supply  lamps  to  consume  gasoline,  instead  of 
kerosene;  and  also  a  barrel  of  gasoline  to  be  used  in  the  lamps.  There  were 
6  lamps,  costing  $8  each,  and  the  gasoline  cost  something  less  than  910;  the 
whole  bill  amounted  to  about  $57  or  $58.  These  lamps  were  put  up.  The 
marshal  took  charge  of  them,  and  kept  them  lighted.  They  were  used  for  a 
month,  and  until  the  supply  of  gasoline  was  exhausted.  Shortly  after  that 
time,  the  city  council  met,  deliberated  upon  the  question,  and  passed  a  resolu- 
tion declaring  that  they  rejected  the  lamps,  and  directing  the  mayor  to  give 
notice  to  Kirk  &  Co.  to  that  effect.  The  notice  was  given,  either  afterwards 
or  before,  (I  rather  think,  from  the  record,  that  it  was  given  the  day  before.) 
Kirk  &  Co.  brought  suit,  and  were  met  with  two  defenses, — one,  that  the 
lamps  and  illuminating  material  had  not  been  bought  by  the  city;  and  the 
other,  that,  if  bought,  they  did  not  perform  up  to  warranty.  To  these  pleas 
an  allegation  was  added  that  the  lamps  had  been  tendered  back ;  but  the  de- 
fenses were  (1)  that  no  purchase  had  been  made;  and  (2)  that,  if  made,  there 
was  a  breach  by  the  plaintiffs,  and  the  consideration  had  therefore  f^led. 

1.  It  is  agreed  that  the  city  con  Id  not  make  any  contract  through  the  street 
committee,  or  the  chairman  of  that  committee,  who  was  the  chief  actor  in  the 
matter;  that  the  regular  system  of  contracting  was  to  have  matters  examined 
by  committees,  and  reported  to  council  in  assembled  meeting,  and  there  de- 
termined in  a  formal  way,  and  entered  upon  the  minutes.  It  is  insisted  that 
these  committeemen  were  not  the  agents  of  the  city  for  making  this  contract* 
if  tliey  made  any,  and  therefore  the  city  is  not  bound  by  it.  A  municipal  cor- 
poration can  make  a  cash  contract  for  current  supplies,  such  as  lamps  and 
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gasoline  for  lighting  the  streets,  through  its  appropriate  officers  or  committeea* 
as  effectually  as  by  formal  resolution  entered  on  Its  minutes. 

2.  Under  the  evidence,  we  think  that  these  committee  men  had  the  power 
to  represent  the  corporation;  but,  if  they  had  not,  there  was  ratification. 
Such  a  contract,  if  not  authorized  or  confirmed  in  the  mode  commonly  prac- 
ticed, may  become  obligatory  by  implied  ratification,  as  by  taking  the  fruits 
of  the  contract  and  enjoying  them  for  a  considerable  time,  without  notice  of 
objection. 

3.  Against  this  view  of  ratification,  and  all  theory  of  implied  contract,  the 
counsel  urged  upon  us,  rather  shyly  and  cautiously,  the  suggestion  that  the  con- 
stitution would  protect  the  city  against  this  claim  by  virtue  of  the  limitation 
which  it  puts  upon  municipal  corporations  touching  the  power  to  create  debts. 
The  facts  of  this  case,  taken  most  strongly  in  favor  of  the  prevailing  party, 
as  they  must  be  after  verdict,  do  not  show  any  purpose  or  intention  to  create 
a  debt.  The  debt  resulted  from  a  breach  of  the  contract;  not  from  the  mak- 
ing  of  it.  Against  paying  a  debt  so  originating,  there  is  no  constitutional 
impediment.  When  a  cash  purchase  is  made,  there  is  no  expectation  that  any 
debt  will  exist,  and  there  was  no  such  contemplation  in  this  case.  If  we  take 
the  evidence,  as  we  do,  most  favorably  for  the  plaintiffs,  there  was  no  inten- 
tion that  any  debt  should  arise.  It  was  contemplated  that  payment  should 
be  made  as  soon  as  the  articles  were  delivered;  and  the  reason  indicated  in 
the  record  why  payment  was  not  then  in  fact  made  was  the  accidental  ab- 
sence of  the  city  treasurer  from  his  office.  So  that  this  debt  (and  it  is  a  debt 
now)  became  such,  not  by  virtue  of  making  the  contract,  but  by  virtue  of 
breaking  the  contract;  and  surely  there  never  can  be,  and  never  will  be,  any 
law  against  paying  a  debt  which  arises  from  default  in  mtiking  a  cash  pay- 
ment at  the  time  the  debtor  ought  to  have  made  it, — the  cash  sufficient  for 
the  purpose  being  then  in  the  debtor's  treasury.  See  Mayor  of  Rome  v.  ifc- 
WiUiams,  67  Ga.  106. 

4.  One  ground  of  the  motion  for  a  new  trial  is  that  the  corporation  books 
were  excluded  from  the  jury  as  evidence.  The  books  would  show  that  there 
had  been  no  contract  formally  authorized  by  the  city  council,  and  also  show 
the  final  determination  of  the  council  in  regard  to  rejecting  the  lamps.  The 
books  were  probably  admissible, — we  do  not  see  why  they  were  not;  but  tl)0 
evidence  came  in  by  parol,  and  there  was  before  the  jury  both  the  fact  that 
the  contract  was  not  authorized  upon  the  books,  and  the  fact  that  a  resolve 
had  passed,  and  notice  been  given,  that  the  council  finally  determined  not  to 
have  the  lamps.  It  follows  that,  if  an  error  was  committed  in  rejecting  the 
books,  it  was  utterly  immaterial. 

5.  That,  on  polling  the  jury,  some  of  them,  after  answering  that  the  verdict 
was  their  verdict,  said  that  they  hesitated  to  agree  to  it,  and  had  given  their 
assent  reluctantly  and  with  doubt,  will  not  vitiate  the  finding.  It  is  fortu- 
nate in  this  world  that  doubt  does  not  destroy  things,  because  it  is  impossible 
to  free  the  human  mind  from  doubt.  There  ought  to  be  doubt;  it  is  good  to 
doubt  in  proportion  to  the  degree  of  uncertainty.  A  jury  may  arrive  at  their 
vei-dict  bypassing  through  grave  and  perplexing  doubt;  just  as  we  often  rule 
the  law  from  this  bench  after,  and  sometimes  with,  doubt  the  most  painful 
and  distressing.  On  doubt  in  civil  cases,  see  Schnell  v.  ToomeVf  56  Ga.  170, 
and  cases  cited:  Cassidy  v.  Clark,  62  Ga.  411. 

6.  Touching  the  question  whether  the  lamps  came  up  to  representation  or 
warranty,  there  was  evidence  to  justify  the  jury  in  thinking  they  did ;  and  so 
there  was  evidence  to  uphold  the  verdict  throughout.    Judgment  affirmed. 
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CoLEMAi?  and  others  v.  Jenkins. 
(Supreme  Court  of  Georgia,    April  18, 1887.) 
Pledge— DiscHABGB. 

When  one  one  gets  his  due  ignorantly,  if  he  is  not  hurt  by  his  ignorance,  it  is 
-the  same  as  if  he  acted  with  knowledge.  Thus,  where  a  negotiable  promissory 
note  was  transferred  before  maturity  as  collateral,  and  was  afterwards  paid  off  in 
property,  not  to  the  holder,  bnt  to  the  payee,  who  collected  without  authority, 
and  who,  after  converting  the  property  into  money,  transmitted  the  proceeds  to 
the  holder  as  his  own  money,  and  the  holder  applied  the  same  to  the  sepured  debt 
onlv,  not  applying  it  also  to  the  collateral,  and  not  knowing  that  he  was  dealing 
with  a  fimd  deriv^  from  the  collateral,  this  was  a  dutcharge  of  the  collateral  debt, 
notwithstanding  such  ignorance  on  the  part  of  the  holder. 
iByUahus  by  the  Court.) 

Error  from  superior  court,  Baldwin  county;  Lawbon,  Judge. 
Whitfield  &  Allen  and  /  H.  Lumpkin,  for  plaintiffs  in  error.    D.  B.  Bath 
ford,  for  defendant. 

Blecelet,  C.  J.  In  May,  1884,  Jenkins  made  his  note  for  $135  to  Palmer 
or  bearer,  due  in  November  thereafter,  and  gave  a  mortgage  upon  land  to  se- 
cure it.  Palmer,  being  indebted  to  Coleman  &  Co.  in  the  sum  of  $2,700,  de- 
livered to  them  this  note  and  mortgage,  with  various  others,  as  collateral  se- 
curity; the  delivery  being  made  before  maturity  of  the  note  and  mortgage. 
Jenkins  was  not  informed  of  this  disposition  of  his  paper,  and,  thinking  that 
Palmer  was  still  the  holder,  paid  off  the  same  to  Palmer  in  cotton  during  the 
fall  of  1884.  Palmer  converted  the  cotton  into  money,  and  remitted  the  same 
(not  separately,  but  in  a  check  for  a  larger  sum)  to  them;  which  check  they 
received  and  credited  to  him  on  his  indebtedness.  He  did  not  inform  them 
tlmt  he  had  collected  anything  from  Jenkins,  and  they  were  not  otherwise 
aware  of  the  fact,  nor  did  he  have  authority  from  them  to  make  the  collection. 
After  the  collateral  note  matured,  and  was  thus  paid  off  to  Palmer,  and  while 
a  balance  of  $1,600  was  still  due  from  Palmer  to  Coleman  &  Co.,  they  com- 
menced statutory  proceedings  against  Jenkins  to  foreclose  the  mortgage.  To 
these  proceedings  Jenkins  pleaded  payment.  On  the  trial,  the  facts  above 
stated  appeared  in  evidence,  and  a  verdict  was  rendered  for  Jenkins.  Cole- 
man &  Co.  moved  for  a  new  trial,  and,  the  motion  being  overruled,  this  writ 
of  error  was  brought.  The  question  is  whether  the  payment  to  Palmer  in 
cotton,  together  with  his  remittance  to  Coleman  &  Co.  of  the  proceeds  of  the 
cotton  so  paid,  discharged  the  debt  between  Jenkins,  the  mortgagor,  and  Cole- 
man &  Co.,  the  holders  of  the  note  and  of  the  mortgage. 

It  will  be  perceived  that  there  was  no  new  credit  given  to  Palmer  inconse- 
quence of  this  collateral.  There  was  no  increase  of  the  debt  for  which  it  was 
pledged  to  Coleman  &  Co. ;  but  that  debt  remained  the  same,  except  in  so  far 
as  it  was  reduced  by  the  proceeds  of  this  very  collateral,  together  with  other 
payments  made  by  Palmer.  If,  therefore,  Coleman  &  Co.  had  known  that 
this  money  came  from  Jenkins,  they  would  have  made  precisely  the  applica- 
tion of  it  that  they  did  make.  It  would  have  gone  to  reduce  Palmer's  debt  to 
them,  as  it  did  go.  The  only  difference  is  that,  had  all  the  facts  been  known, 
they  would  have  credited  it  to  Jenkins  as  well  as  to  Palmer.  The  collateral 
was  pledged  on  the  debt  as  a  whole,  and  not  to  secure  any  particular  part  of 
it,  and  the  payment  was  applied  in  reduction  of  the  whole  debt,  and  did  not 
leave  Coleman  &  Co.  less  secure  as  to  any  particular  part  of  it  than  they  were 
before.  Moreover,  there  is  no  suggestion  that  the  money  derived  from  the 
sale  of  the  cotton  was  less  than  the  full  amount  of  the  debt  Jenkins  owed. 
And  all  this  money  was  covered  by  the  check  remitted  by  Palmer  to  Coleman 
-&Co. 

Now,  there  is  high  authority  for  saying  that  "he  that  is  robbed,  not  know- 
ing what  is  stolen,  let  him  not  know  it,  and  he's  not  robbed  at  alL"    This, 
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though  good  dramatic  law»  would  perhaps  not  hold  in  real  life.  But  another 
less  poetic  proposition  is  both  sound  and  applicable  to  business :  He  that 
thinks  he  is  robbed,  but  having  in  his  own  purse  what  bethought  was  stolen, 
is  not  robbed  at  all.  When  one  gets  his  due  ignorantly,  if  he  is  not  hurt  by 
his  ignorance,  it  is  the  same  as  if  he  acted  with  knowledge.  Thus,  where  a 
negotiable  promissory  note  was  transferred  before  maturity  as  collateral,  and 
was  afterwards  paid  off  in  property,  not  to  the  holder,  but  to  the  payee,  who 
collected  without  anthority,  and  who,  after  con  verting  the  property  into  money, 
transmitted  the  proceeds  to  the  holder  as  his  own  money,  and  the  holder  ap- 
plied the  same  to  the  secured  debt  only,  not  appl3ring  it  also  to  the  collaterals 
and  not  knowing  that  he  was  dealing  with  a  fund  derived  from  the  collateral, 
this  was  a  discharge  of  the  collateral  debt,  notwithstanding  such  ignorance 
on  the  part  of  the  holder.    Judgment  aiBrmed. 


Hill  o.  John  P.  Ejmo  Manuf'o  Ck>. 

(Supreme  Cbwrt  qf  Qwrgia,    March  29.  1887.) 

1.  CoirraAcw— AjfBioriTT. 

The  written  contract  between  the  parties  is  ambignons  in  respect  to  the  T>art  the 
plaintitf  stipulated  to  take  in  the  matter  of  purchasing  machinery ;  the  anibiguitv 
Deins  lodgeid  in  these  expressions :  **  Details  of  machinery  for  builders  of  same  & 
purchase  machinery  placed  in  plans,  with  driving.  Advice  and  information  as  to 
purchase,  products  for  manufacture  <ft  any  assistance  of  the  kind  useful.  Mutual 
understanaing  in  matters  of  discretion  and  correspondence  to  required  extent.  All 
advantages  of  every  kind  In  nrices  and  discounts  to  inure  to  the  Mfg.  Company.*' 
It  is  uncertain  whether,  b^^  this  phraseology,  the  plaintiff  took  UDon  himself  the 
duty  of  negotiating  for  the  purchase  of  machinery  as  the  active  and  responsible 
commercial  agent  of  the  companv,  or  whether  he  stipulated  only  to  furnish  de- 
tailed plans  and  si)ecifications,  and  assist  by  giving  information  and  advice;  and 
to  do  so  without  sharing  in  an^  saving,  from  prices  or  discounts,  to  which  his  serv- 
ices, information,  or  advice  might  contribute. 

2.  Sams. 

Parol  evidence  is  admissible  to  explain  a  patent  ambiguity ;  but,  where  the  words 
or  phrases  are  not  technical,  a  witness  cannot,  as  an  expert  or  otherwise,  give  his 
opinion  of  the  instrument. 

3.  Same. 

A  party  to  a  contract  cannot,  by  proving  what  he  said  or  wrote  to  a  third  person 
after  the  contract  was  entered  into,  show  either  what  it  means,  or  what  he  under- 
stood It  to  mean.    Such  evidence  is  not  admissible. 

4.  Same. 

The  party  who  wrote  the  contract,  and  was  the  author  of  the  ambiguity,  has  the 
burden  of  explaining  it,  when  he  seeks  to  take  the  benefit  of  a  construction  favor- 
able to  himself;  and,  if  he  does  not  clear  np  the  meaning  beyond  doubt,  judg- 
ment must  be  g^ven  against  him. 

6.  Sams. 

Where  a  written  contract  has  an  apparent  meaning  at  variance  with  its  real  mean- 
ing, it  may  bind  the  author  of  the  ambiguity  contrary  to  its  real  meaning,  if  this 
meaning  was  so  obscurely  expressed  that  the  other  party  was  likely  to  be  misled, 
and  was  misled,  and  if  the  circumstances  entitled  him  to  timely  notice  of  his  mis- 
take, and  notice  was  not  given. 

{^fiaJtniM  by  the  Oourt,) 

Error  from  superior  court,  Richmond  county;  Roney,  Judge. 
Frank  H,  Miller  and  C.  C  Jones,  Jr.,  for  plaintiff  in  error.    Foster  cfe  Xo- 
tnar  and  /.  C,  C,  Black,  for  defendant. 

Bleckley,  G.  J.  This  corporation,  being  about  to  construct  a  cotton-mill, 
employed  Hill,  who  was  a  civil  and  mechanical  engineer,  to  furnish  plans, 
and  superintend  the  construction.  It  appears,  also,  that  he  was  skilled  in 
the  purchase  of  machinery,  having  had  much  experience  in  that  line  of  bus- 
iness, as  well  as  in  the  more  direct  line  of  his  professioB.  The  contract  ap- 
pears to  have  been  agreed  upon  orally  between  Hill  and  the  president  of  the 
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corporation.  The  terms  of  it  were  reduced  to  writing  by  the  president  ad- 
dressing a  letter  to  Hill  asking  him  to  define  the  kind,  nature,  and  extent  of 
the  services  that  he  was  to  render,  and  naming,  as  the  price  for  the  whole, 
$3,500.  Hill  replied  to  this  letter,  giving  first  a  general  statement  of  the 
services,  and  then  entering  into  details  at  some  length.  This  letter  seems  to 
have  been  satisfactory  to  £)th  parties,  and  the  duties  of  Hill  as  engineer  and 
superintendent  commenced;  but,  before  they  had  proceeded  very  far,  some 
correspondence  took  place  between  him  and  the  president  with  regard  to  pur- 
chasing machinery,  and  this  resulted  in  instructions  from  the  president  to 
Hiil  to  make  the  purchases.  He  thus  became  the  active  and  responsible  party 
in  conducting  negotiations,  and  effecting  purchases  of  machinery,  and  also 
some  supplies  for  the  mill.  There  was  nothing  said  about  compensation  I'or 
these  services,  and,  when  they  were  all  finished,  the  parties  compared  notes, 
and  ascertained  that  they  were  at  a  misunderstanding  with  respect  to  whether 
these  services  were  rendered  under  the  written  contract,  or  by  employment 
outside  of  that  contract.  Failing  to  adjust  the  matter  themselves,  Hill 
brought  his  action  against  the  company  for  more  than  $4,000  as  compensa- 
tion for  these  services.  That  action  went  to  trial,  and  the  letters  were  intro- 
duced in  evidence,  and  much  other  evidence  was  introduced;  after  which  the 
court  granted  an  order  of  nonsuit;  and  that  judgment  is  the  one  now  under 
review. 

1.  We  have  attentively  considered  the  letters  embracing  the  written  con- 
tract, and  find  that  Hill's  letter  is  ambiguous  in  respect  to  the  part  which  he 
stipulated  to  take  in  the  matter  of  purchasing  machinery;  the  ambiguity  being 
lodged  in  these  expressions:  "Details  of  machinery  for  builders  of  same  A 
purchase  machinery  placed  in  plans,  with  driving.  Advice  and  informa- 
tion as  to  purchase,  products  for  manufacture  &  any  assistance  of  the  kind 
useful.  Mutual  underatanding  in  matters  of  discretion  and  correspondence 
to  required  extent.  All  advantages  of  every  kind  in  prices  and  discounts  to 
inure  to  the  Mfg.  Company."  It  is  uncertain  whether,  by  this  phraseology, 
he  took  upon  himself  the  duty  of  negotiating  for  the  purchase  of  machinery 
as  the  active  and  responsible  commercial  agent  of  the  company,  or  whether  he 
stipulated  only  to  furnish  detailed  plans  and  speciiications,  and  assist  by  giv- 
ing information  and  advice,  and  to  do  so  without  sharing  in  any  saving  from 
prices  or  discounts  to  which  his  services,  information,  or  advice  mi^ht  con- 
tribute. 

2.  The  plaintiff,  recognizing  that  the  contract  was  ambiguous,  offered  evi- 
dence with  a  view  to  clear  it.  Among  the  evidence  offered  was  the  testimony 
of  a  witness  who  was  a  manager  of  a  machine-shop,  and  skilled  in  the  manu- 
facture of  machinery,  and  in  milling  and  mi  11 -engineering.  He  had  had 
large  and  very  long  experience  in  producing  machinery,  and  in  selling  it. 
This  witness  was  asked  to  interpret  the  contract  as  an  expert,  and  his  evi- 
dence was  rejected.  Parol  evidence  is  admissible  to  explain  a  patent  ambigu- 
ity; but,  where  the  words  or  phrases  are  not  technical,  a  witness  cannot,  as 
an  expert,  give  his  opinion  of  the  meaning  of  the  instrument.  We  do  not 
think  there  are  any  words  or  terms  in  this  contract  which  are  used  out  of  the 
ordinary  sense  of  language.  The  phraseology  is  elliptical,  and  doubtfully 
connected.  There  is  uncertainty  as  to  the  separation  of  the  words  into  sen- 
tences. Whether  there  are  two  sentences  where  the  punctuation  indicates  but 
one  seems  uncertain.  But  we  do  not  know  of  any  class  of  persons  recognized 
by  the  law  as  specially  skilled  in  construing  ambiguous  writings.  It  might 
be,  and  perhaps  would  be,  a  useful  employment;  but  we  do  not  know  that 
anybody  has  taken  it  up  as  a  business  to  ascertain  the  doubtful  meaning  of 
men  who  do  not  write  with  clearness.  Obscure  style  is  a  literary  defect,  and 
we  are  not  aware  of  any  peculiar  fitness  of  a  maker  of  machinery,  or  dealer 
in  machinery,  for  solving  literary  problems.  We  think  the  court  was  right 
in  excluding  the  testimony. 
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3.  The  same  witness  was  ofifered  to  prove  the  meaning  of  the  instrument, 
or  else  the  plain  tiff  ^s  understanding  of  its  meaning,  by  what  the  plaintiff  had 
written  about  it  to  the  witness,  or  rather,  perhaps,  by  an  Inference  which  the 
witness  had  drawn  from  a  letter  which  he  had  received  from  the  plaintiff. 
This  also  was  excluded.  A  party  to  a  contract  cannot,  by  proving  what  he 
said  or  wrote  to  a  third  person  after  the  contract  was  entered  into,  show  either 
what  it  means,  or  what  he  understood  it  to  mean.  Such  evidence  is  not  ad- 
missible. 

4.  We  recognize  that  the  party  who  wrote  the  contract,  made  it  ambiguous, 
and  executed  it  in  that  condition  must  explain  the  ambiguity,  in  order  to  ob- 
tain a  construction  of  it  in  his  favor  The  author  of  the  ambiguity  has  the 
burden  (j^  explaining  it  when  he  seeks  to  take  the  benefit  of  a  construction 
favorable  to  himself;  and,  if  he  does  not  clear  up  the  meaning  beyond  doubt, 
the  doubt  must  be  given  against  him.    Code,  §  2757. 

5.  But  suppose  that  he  does  clear  up  the  doubt;  suppose  that,  by  extrinsic 
evidence,  he  makes  it  appear  that  the  real  meaning  of  this  contract  was,  as  he 
contends,  that  it  did  not  include  the  services  for  which  he  now  prosecutes  his 
action, — ^it  will  not  follow  with  certainty  that  he  ought,  for  this  reason,  to 
recover.  Where  a  written  contract  has  an  apparent  meaning  at  variance 
with  its  real  meaning,  it  may  bind  the  author  of  the  ambiguity  contrary  to  its 
real  meaning,  if  this  meaning  was  so  obscurely  expressed  that  the  other  party 
was  likely  to  be  misled,  and  was  misled,  and  if  the  circumstances  entitled  him 
to  timely  notice  of  his  mistake,  and  notice  was  not  given.  This  is  simply  the 
expression,  in  another  form,  of  the  rule  of  the  Code,  that  where  the  parties 
understand  the  contract  differently  between  themselves,  and  one  knows  that 
the  other  understands  it  in  a  particular  sense,  that  sense  is  the  one  in  which 
it  shall  be  interpreted  and  administered.  Code,  §  2756.  In  this  case,  if  Mr. 
Hill,  in  replying  to  the  president's  letter,  put  a  meaning  upon  the  surface, 
and  another  under  the  surface,  though  the  one  under  the  surface  be  the  true 
one;  if  the  president  looked  alone  to  the  surface  meaning,  and  was  justifiable 
in  looking  to  that  meaning;  and  if,  in  subsequent  dealings,  such  as  giving 
and  receiving  orders  to  go  on  to  purchase,  Mr.  £U11  had  enough  to  apprise  him, 
or  to  excite  Inquiry,  as  to  how  the  president  understood  the  contract,  and  did 
not  give  the  president  notice  of  his  mistake,  but  went  on  and  rendered  the 
service  under  circumstances  that  made  it  unfair  dealing  not  to  give  such  no- 
tice» — ^then  he  ought  not  to  recover.  All  this,  however,  is  matter  for  the 
jury.  They  should  determine,  under  the  evidence,  intrinsic  and  extrinsic, 
what  the  contract  really  meant,  and  then  what  construction  the  president  of 
the  mill  liad  a  right  to  put  on  it.  If  its  apparent  meaning  was  such  as  to  mis- 
lead with  reference  to  its  true  meaning,  and  if  it  did  mislead,  and  the  presi- 
dent acted  upon  a  misconstruction,  and  Mr.  Hill  had  reason  to  think  that  he 
did  act  upon  it  in  giving  orders  to  go  on  and  purchase,  and  Mr.  Hill  went  on, 
but  said  nothing  about  his  expecting  any  compensation  for  rendering  these 
services,  then  Mr.  Hill  ought  not,  and  cannot,  collect  anything  for  them. 
But  if  an  illusory  meaning  does  not  lie  upon  the  surface  in  such  a  way  as  to 
mislead,  or,  if  it  does,  but  did  not  mislead,  or  if  it  did  mislead,  and  Mr.  Hill 
had  no  reason  to  think  or  apprehend  that  it  probably  had  done  so,  then  there 
is  no  legal  obstacle  to  a  recovery. 

The  court  erred  in  granting  a  nonsuit.    Judgment  reversed. 


MiMs  and  another  «.  Wight. 
(ffupreme  Court  of  Georgia,    February  8,  1887.) 

HOXBBTKAD — ^MORTGAOE — FORECLOSURE. 

A  husband  and  wife  executed  a  deed  of  a  homestead  set  apart  under  Const.  Ga. 
1868,  to  secure  a  sum  of  money  borrowed  from  the  grantee.  The  land  was  after- 
waids  deeded  by  this  grantee  to  the  plaintiff,  who  advanced  a  further  sum  to  re- 
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deem  the  land  from  an  execntion  sale  under  a  ladgment  obtained  previoas  to  the 
I  constitution  of  18H8.  It  was  agreed  that  the  land  should  be  reconveyed  to  the 
debtor  upon  payment  of  theamount  owing  by  him.  Tlie  property  was  subsequently 
conveyed  to  the  wife  by  the  creditor,  and  she  gave  hacklier  notes  and  a  mortgage 
upon  the  premises  as  security  for  a  debt  contracted  by  the  husband  previous  to  the 
conveyance.  In  an  action  for  the  foreclosure  of  the  mortgage,  held,  that  the  chil- 
dren had  no  such  interest  in  the  homestead  estate  as  could  be  atfected  by  the  fore- 
closure; and  that  the  mother,  not  olfering  to  rescind  the  contract,  but  still  holding 
the  deed  of  conveyance,  was  estopped  from  denying  her  title  to  the  land  when  the 
mortgage  was  made,  and  was  in  no  condition  to  dispute  the  foreclosure. 

Error  from  superior  court,  Decatur  county;  Simmons,  Judge. 
D.  A.  Russel  and  McQill  ilk  O'Neal^  for  plaintiffs  in  error.    0.  Q.  Gurley 
and  /.  H.  Lumpkin,  for  defendant. 

Blandford,  J.  Wight  Instituted  a  proceeding  to  foreclose  a  mortgage  upon 
certain  lands,  which  had  been  executed  and  delivered  to  him  by  Mrs.  Marga- 
ret A.  Mims,  to  secure  certain  notes  held  by  Wight  against  her.  Minnie  Mims 
and  others,  the  children  of  Margaret,  appeared  and  filed  a  plea  to  this  foreclos- 
ure, in  which  they  alleged  that  in  1872  their  father,  W.  R.  Mims,  applied  to 
the  ordinary,  and  had  set  apart,  as  a  homestead,  the  said  land  in  said  mort- 
gage mentioned,  and  that  they  were  the  beneficiaries  in  said  homestead  es- 
tate; thai  afterwards  their  father  and  mother  borrowed  from  one  Trulock 
$300,  and  they  executed  a  deed  to  Trulock  to  secure  the  note  given  for  this 
money;  that  Trulock  transferred  the  title  and  the  note  to  George  A.  Wight; 
that  Wight  entered  on  this  deed  a  memorandum  that  he  was  to  make  W.  K. 
Mims  and  Margaret  A.  Mims  a  bond  for  title  to  this  land,  and  that  after  this 
there  were  certain  fl.  fas.  issued  upon  judgments  founded  upon  claims  against 
W.  B.  Mims,  which  existed  prior  to  the  constitution  of  1868,  and  that  said 
Mims  entered  into  a  contract  with  McGill  &  O'Neal,  and  Babbitt  &  War- 
field,  that  the  lands  mentioned  were  to  be  sold  under  said  execution,  and  that 
they  were  to  purchase  the  same ;  that  he  afterwards  borrowed  from  CJeorge 
A.  Wight  JW50,  in  order  to  pay  McGill  &  O'Neal  and  Babbitt  &  Warfield  the 
money  which  they  had  thus  paid,  in  ord(*r  to  protect  the  homestead  estate, 
and  consented  that  McGill  &  O'Neal  and  Babbitt  &  Warfield  should  convey 
to  George  A.  Wight  the  said  lands;  that  Mims  became  indebted  to  George  A. 
Wight  in  another  sum  of  money, — about  01,500;  that  he  paid  Wight  out  of 
the  proceeds  of  the  homestead  estate  the  money  which  he  had  borrowed  from 
him  to  pay  McGill  &  O'Neal  and  Babbitt  &  Warfield;  that  Wight  then  in- 
duced Mrs.  Margaret  A.  Mims  to  give  her  notes  to  him  for  the  money  for 
which  W.  R.  Mims  had  become  indebted  to  him,  and  in  consideration  thereof 
he  made  a  deed  of  conveyance  of  the  land  to  Margaret  A.  Mims,  and  took  from 
her  the  mortgage  in  question  to  secure  the  notes  thus  given.  This  plea  was 
demurred  to,  the  court  sustained  the  demurrer,  and  dismissed  the  same.  Mrs. 
Margaret  A.  Mims  then  filed  substantially  the  same  plea  to  the  foreclosure, 
without  offering  to  i-escind  the  contract  between  herself  and  Wight.  This  plea 
was  also  demurred  to,  and  the  court  sustained  the  demurrer  to  the  same,  and 
dismissed  her  plea,  and  this  is  excepted  to;  and  these  are  the  two  errors  which 
are  assigned  and  insisted  on  by  the  plaintiff  in  error  in  this  Ciise. 

1.  The  children  of  Mims  could  not  be  affected,  as  to  any  interest  which  they 
had  in  the  homestead  estate,  by  proceedings  to  foreclose  the  mortgage  in  favor 
of  Wight  against  their  mother;  and  their  plea  constituted  no  legal  obstacle 
to  the  foreclosure  of  said  mortgage.  So  we  think  that  the  court  did  right  in 
sustaining  the  demurrer  to  this  plea,  and  dismissing  the  same. 

2.  The  plea  which  was  filed  by  Mrs.  Mims  being  in  effect  the  same  as  that 
filed  by  her  children,  she  not  offering  to  rescind  the  contract,  but  holding  to 
the  deed  of  conveyance  made  by  Wight  to  her,  she  was  not  in  a  condition  to 
dispute  the  foreclosure,  on  the  part  of  Wight,  of  this  mortgage.  The  reason 
stated  in  the  plea  constituted  no  legal  defense,  under  the  circumstances,  to  the 
foreclosure  of  the  mortgage.    Whatever  rights  she  may  have  had  in  the  home- 
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stead  property,  or  her  children,  could  not  be  affected  by  the  foreclosure  of  this 
mortgage,  and  slie  was  estopped  by  her  mottgage  from  denying  that  she  liad 
the  title  to  this  land  when  she  made  the  same.  So  we  think  that  the  court 
committed  no  error  in  striking  this  plea;  and  for  these  reasons  we  affirm  the 
judgment  of  the  court  in  this  case. 


Gborgia  R.  R.  &  Baneinq  Co.  v.  Phillips. 

{Supreme  Cknari  of  Georgia,    April  19,  1887.) 

Appbai^— RsYiBW  OP  Eyidbrcb. 

In  an  action  to  recover  daniaRes  for  the  killing  of  a  horse  by  the  cars  of  defend- 
ant company,  its  engineer  testified  that  he  was  m  the  exercise  of  all  ordinary  care 
and  diligence  In  running  the  train,  and  did  everything  in  his  power  to  avoid  the 
accident.  £vidcfnoe  was  given  in  rebattal  of  this,  which,  although  not  of  a  con- 
vincing character,  tended  in  a  measure  to  rebut  iiis  account,  and  to  sustain  the 
presumption  of  n^ligence  raised  by  law.  The  jury  found  in  &vor  of  the  plain- 
tiff.   Hffd^  that  the  verdict  would  not  be  disturbed  on  appeal. 

Error  from  superior  court,  Baldwin  county;  Lawbon,  Judge. 
Jo$.  B.  Cumming,  Whitfield  ^  Allen,  and  /.  ff.  Lumpkin,  for  plaintiff 
in  error.    C  P.  Crat^ford,  for  defendant. 

Hall,  J.  Phillips  brought  suit  against  the  Greorgia  Railroad  &  Banking 
CoDQpany  to  recover  damages  for  the  killing  of  his  horse  by  the  running  of  its 
cars.  The  case  was  tried  twice,  and  there  were  two  verdicts  in  favor  of  the 
plaintiff.  The  first  was  set  aside  upon  the  general  grounds  of  the  motion,  that 
it  was  contrary  to  law,  evidence,  etc.,  and  a  new  trial  ordered.  A  motion 
wais  made  to  set  aside  the  second  verdict,  upon  the  same  grounds,  and  the 
court  was  asked  to  grant  another  new  trial,  which  he  refused. 

It  is  clear,  from  the  evidence,  that  the  horse  was  killed  by  the  running  of 
the  cars  of  the  railroad  company;  indeed,  that  fact  is  not  contested.  The 
railroad,  in  order  to  rebut  the  presumption  arising  from  this  injury,  attempted 
to  show,  and  did  show,  by  its  engineer,  that  he  was  in  the  exercise  of  all  or- 
dinary care  and  diligence  in  running  the  train,  and  did  everything  in  his  power 
to  avoid  th^  casualty.  Evidence,  however,  was  given  in  rebuttal  of  this  state- 
ment, and,  although  that  evidence  was  not  of  a  very  convincing  cliaracter, 
still  it  tended  in  some  measure  to  contradict  his  account  of  the  occurrence, 
and  to  sustain  the  presumption  of  negligence  which  the  law  raised  against 
the  company  upon  proof  of  the  killing  of  the  animal.  Adding  the  interest, 
the  second  jury  found  about  the  same  amount  as  the  foruier  jury  did  in  the 
case;  and  while  we  might  not  have  concurred  in  the  verdict,  had  we  been  of 
the  jury,  we  are  not  at  liberty  to  place  ourselves  in  their  position.  It  was 
within  their  province  to  pass  upon  tlie  questions  submitted,  and,  under  the 
settled  rules  of  the  court,  we  shall  be  compelled,  especially  where  there  have 
been  two  concurring  verdicts,  to  afiirm  this  judgment.  But  we  do  not  allow 
the  damages  which  the  defendant  in  error  asked  for  bringing  this  case  here» 
as  he  insists,  for  delay  only.  He  has  already  gotten  all  and  perhaps  more 
than  he  should,  under  the  circumstances,  have  received.    Judgment  affirmed. 


Lows  «.  BxjBKB  and  others. 
(BnprmHe  Qhirt  nf  Georgia,    March  28,  1887.) 

TSKAHOT  IN  GOMMOV—ACCOUim  BETWKBN  GO-TBNAKn— BALS  OF  LaKD. 

Where  matter  of  aoooant  against  an  insolvent  co-tenant  for  past  profits  of  the 
land  is  involved,  and  where  partition  of  the  premises  cannot  be  made  without  a 
sale,  equity  has  jurisdiction  to  decree  partition  and  account. 
Kquitt— Plbadiitg — Dkmubbsb. 

A  demurrer  going  to  the  whole  bill  should  be  overruled  if  any  part  of  the  bill  be 
sostainable.  Thus,  where  the  bill  is  good  as  to  account  and  partition,  though  it 
may  be  bad  as  to  the  attack  it  makes  upon  a  judgment  lien  on  the  premises,  the 
bill  will  not  be  dismissed.  ^  i 
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'Z.  EftBOB,  Wbit  of— Whbh  Lin. 

A  writ  of  error  lies  to  a  judgment  overruling  a  demurrer  to  the  whole  bill,  aot- 
^withstanding  the  complainants  may  have  proceeded  to  a  hearing  and  obtained  a 
decree,  and  though  the  decree  be  not  excepted  to,  nor  any  motion  made  for  a  new 
\riatl, 

{SyUahui  by  ihs  CbuH.) 

Error  from  superior  ooart,  Jetferson  county;  Gabswell,  Judge. 
Whigliam  <&  Hudson  and  J.  2>.  Ashton,  by  brief,  for  plaiotifl  im  error. 
Qambie  <&  Hunter^  by  brief,  for  defendants. 

Bleoklby,  G.  J.  There  were  five  shares  in  certain  realty  belonging  to 
tenants  in  common.  The  owners  of  three  of  the  shares  filed  a  bill  against 
the  owners  of  the  other  two.  The  bill  alleged,  among  other  things,  that  one 
of  the  defendants  had  been  in  exclusive  possession  of  the  property  ever  since 
the  death  of  a  named  tenant  for  life,  and  had  taken  all  the  profits;  also  that 
this  co-tenant  was  unable  to  respond  to  the  complainants  for  their  interest  in 
the  profits,  having  no  property  beyond  the  amount  exempt  under  the  home- 
stead laws.  It  further  alleged  that  the  premises  owned  in  common  could  not 
be  divided  in  kind,  but  would  have  to  be  sold.  It  prayed  for  partition  by 
sale,  and  for  account.  Another  element  of  the  bill  was  that  the  co-tenant  in 
possession  had  purchased  a  certain  judgment  against  the  estate  from  which 
this  land  came,  and  was  seeking  to  enforce  the  judgment  by  levy  upon  the 
land ;  and  the  judgment  was  attacked  by  the  bill  as  invalid,  because  founded 
on  a  note  made  by  the  executor  many  years  after  the  death  of  the  testator; 
and  it  was  one  object  of  the  bill  to  declare  the  land  free  from  the  lien  of  the 
judgment.  The  bill  was  demurred  to  generally, — the  whole  bill.  There  was 
no  separate  demurrer  to  any  particular  part  of  it,  or  to  any  portion  of  the  re- 
lief prayed  for.  The  demurrer  was  overruled.  The  case  then  proceeded  to  a 
hearing,  and  a  final  decree  was  rendered  in  favor  of  the  complainants.  This 
decree  was  rendered  at  the  same  term  of  the  court  at  which  the  demurrer  was 
overruled.  The  decree  was  not  excepted  to,  nor  was  any  motion  made  for  a 
new  trial;  but  one  of  the  defendants,  within  proper  time,  sued  out  a  writ  of 
eiTor  to  the  judgment  overruling  the  demurrer,  and  it  is  that  wht  of  error 
we  are  now  adjudicating. 

1.  Where  matter  of  account  against  an  insolvent  co-tenant  for  past  profits 
of  the  land  is  involved,  and  where  partition  of  the  premises  cannot  be  made 
without  sale,  equity  has  jurisdiction  to  decree  partition  and  account.  The 
element  of  account  and  insolvency  will  give  equity  jurisdiction,  because  there 
is  no  way,  by  mere  petition  at  law,  to  obtain  an  accounting,  whereas  the 
method  of  equity  is  to  take  the  account.  Gode,  §  3183;  Boygs  v.  Chambers^ 
"9  Ga.  1.  In  distributing  the  proceeds  of  sale,  it  will  deduct  out  of  these  pro- 
•ceeds,  from  the  share  of  the  party  who  has  to  account,  a  sufficient  amount  to 
4;over  the  due  share  of  the  co-tenants  in  the  income  of  the  property.  Bines 
T.  Munnerlyn^  57  Ga.  32;  Amett  v.  Munnerlyn,  71  Ga.  14.  I  will  mention 
also  another  feature  that  perhaps  made  it  proper  for  this  case  to  be  dealt  with 
by  equity  lather  than  at  law.  One  of  the  complainants  is  an  infant,  (  Royston 
T.  RoysUm,  13  Ga.  429,)  and  sues  by  prochein  ami;  not  by  r^y^lar  guardian. 
On  looking  at  the  statute,  (Gode,  §  3997,)  we  find  that  provision  is  made  to 
have  partition  for  an  infant  when  represented  by  a  guardian,  but  there  seems 
to  be  none  where  the  Infant  has  no  guardian,  and  is  represented  by  next 
friend,  as  in  this  instance.  But  this  consideration  is  not  essential  to  our 
ruling. 

2.  A  demurrer  going  to  the  whole  bill  should  be  overruled  if  any  part  of 
the  bill  be  sustainable.  Thus,  where  the  bill  is  good  as  to  account  and  parti- 
tion, though  it  may  be  bad  as  to  the  attack  it  makes  on  a  judgment  lien  on  the 
premises,  the  bill  will  not  be  dismissed.  We  do  not  enter  into  the  case  so  far 
as  this  judgment  lien  is  concerned;  for  if  that  subject-matter  ought  to  b* 
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•eUminatod,  the  demurrer  Bboald  have  gone  to  that  part  of  the  bill  alone,  and 
•to  the  relief  sought  respecting  it.  The  demurrer  being  to  the  whole  bill,  and 
there  being  good  matter  for  equity  to  deal  with,  it  was  proper  to  overrule  the 
^demurrer.  MeLarm  v.  Steapp,  1  £el.  6a.  376;  HaOehurat  v.  Railroad  Co., 
43  Oa.  13. 

3.  A  motion  was  made  here  to  dismiss  the  writ  of  error  upon  the  ground 
that  the  case  was  brought  up  on  the  demurrer,  and  not  on  the  decree;  there 
being  no  motion  for  a  new  trial,  and  no  exception  to  the  decree.  On  that 
point  wejule  this:  A  writ  of  error  lies  to  a  Judgment  overruling  a  demur- 
rer to  the  whole  bill,  notwithstanding  the  complainants  may  have  proceeded 
to  a  hearing  and  obtained  a  decree,  and  though  the  decree  be  not  excepted  to, 
uor  any  motion  made  for  a  new  trial.  The  complainants,  after  the  overrul- 
ing of  the  demurrer,  proceeded  at  their  peril.  A  reversal  of  the  Judgment  on 
the  demurrer  would  have  defeated  the  whole  proceeding,  including  the  sub* 
sequent  decree.  There  was  no  release  of  errors  on  the  put  of  the  defendants 
in  the  bill.  Biffhy  v.  Potoell,  16  Ga.  91;  Taylor  v.  Holland,  20  6a.  11. 
The  complainants  procured  the  decree  to  be  made,  not  the  defendants.  The 
complainants  could  not  release  an  error  committed  against  the  defendants. 

We  find  no  obstruction  in  the  way  of  reviewing  the  judgment  on  the  de- 
murrer, and  that  Judgment  is  affirmed. 

BooBSis,  Adm'r,  o.  Booebs  and  others. 

{SupretM  Oourt  of  Oeorgia.    April  7, 1887.) 

a.  "Will—Ambiguity— Parol  Eyiobhob. 

A  testator  devised  **  all  the  land  contained  in  eighty-one,  west  side  of  the  old  nrn 
•f  Flat  creek."  It  appeared,  however,  that  he  had  never  owned  nor  claimed  title 
to  lot  81,  or  any  part  of  it,  bnt  that  he  did  own  lot  70,  which,  in  other  respects,  ful- 
filled the  description  of  the  devise.  Held,  the  land  being  perfectly  described  by  its 
location,  the  mere  erroneous  use  of  the  wrong  lot  number  would  not  render  the 
devise  inoperative;  and  parol  evidence  was  admissible  to  explain  the  ambigaitv, 
tinder  Ck)de  Ga.  {  2457,  which  provides  that,  **  when  called  upon  to  construe  a  wiU, 
•he  court  may  hear  parol  evidence  of  the  circumstances  surrounding  the  testator  at 
the  time  of  its  execution.  So  the  court  may  hear  parol  evidence  to  explain  all  am- 
biguities, both  latent  and  patent. "> 
a.  8amb— Pbobatb  or— Bill  iv  Equitt. 

A  paper  purporting  to  be  the  will,  under  which  the  devisees  claimed,  but  having 
BO  entry  of  record  or  probate  thereon,  though  coming  from  the  ordinary's  office 
Into  whose  hands  it  was  shown  that  it  went  at  the  death  of  the  testator,  is  not  suffi- 
cient proof  of  the  probate  and  record  of  the  instrument  to  maintain  a  bill  in  equity 
by  the  devisees  thereunder. 
S.  Saxb— Bill  ih  Equity— Exhibit  or  Will— Pbobatb. 

A  demurrer  to  a  bill  in  ec^uity,  on  the  ground  that  it  contained  no  direct  allega- 
tion that  the  paper  exhibited  to  it  as  a  copy  of  the  will  under  which  suit  was 
brought  had  ever  been  proven,  is  properly  overruled,  when  it  appears  that  such  in- 
ference was  warranted  from  the  paper  itself,  and  from  the  foot  that  the  defendant 
was  acting  thereunder  as  administrator  with  the  will  annexed. 
4.  Vxw  Tbiait-Ovbbbuliko  Dbkqbbbb. 

A  judgment  overruling  a  demurrer,  though  erroneous,  cannot  be  made  the  basis 
of  a  motion  for  a  new  trial. 

Appeal  from  superior  court,  Hall  county;  Estbs,  Judge. 
W.  L.  HarUr  and  M.  L.  Smithy  for  plaintiff  in  error.    Claud  Betes,  for 
defendants. 

Haix,  J.  Jacob  Rogers  died  many  years  ago,  leaving  a  paper  purporting 
to  be  bis  last  will  and  testament.    To  his  wife  was  bequeathed  a  life-estate 

>  As  to  the  admissibility  of  parol  evidence  to  explain  an  ambiguity  arising  from  the 
niisdescription  of  the  subject  of  a  will,  see  Decker  v.  Pecker,  (ill.)  12  N.  E.  Rep.  750, 
and  note.  See,  also.  Couch  v.  Eastham,  (W.  Va.)  8  8.  S.  Rep.  23;  Young  v.  xoung, 
^t.)  10  Att.  B«p.  52S. 
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in  most  of  hia  property.  She  died  leoentlj.  The  questions  in  this  case  arise 
principally  upon  the  sixth  item  of  the  wili,  which  is  as  follows:  "To  the  chil- 
dren of  my  son  George,  I  will  and  bequeath  the  south  half  of  lot  of  land  Ko^ 
80,  on  the  east  side  of  Flat  creek,  being  the  other  half  of  the  same  lot  given 
to  William  and  Ointha,  and  also  the  south  half  of  lot  of  land  No.  65.  A1m>,  all 
the  land  contained  in  eighly-one,  west  side  of  the  old  run  of  Flat  creek. "  That 
portion  of  lot  79  lying  on  the  west  side  of  the  old  run  of  Flat  creek  was  of- 
fered for  sale  by  the  administrator  with  the  will  annexed  of  Jaoob  Rogers. 
The  children  of  George  Rogers,  who  were  the  devisees  named  in  ,the  will, 
thereupon  filed  their  bill,  claiming  that  there  was  a  lot  bequeathed'to  them, 
incorrectly  described  as  number  81,  lying  on  the  west  side  of  the  old  run  of 
Flat  creek.  To  tliis  bill  the  administrator  demurred  on  two  grounds:  (1)  That 
there  was  no  equity  in  it;  and  (2)  that  the  remedy  at  law  was  plain,  adequate, 
and  complete.  This  demurrer  was  overruled.  The  parties  went  to  trial  with- 
out having  answered  the  bill,  and,  on  the  trial,  there  was  a  verdict  finding  for 
the  complainants  in  the  bill  the  portion  of  lot  No.  79  lying  west  of  the  old  run 
of  Flat  creek  as  the  subject  of  the  devise  that  the  testator  had  made  to  them* 
It  appeared  from  the  evidence  (indeed,  there  was  no  contradiction  on  that 
point)  that  the  testator  never  in  his  life-time  owned  lot  81,  nor  any  part  of 
it.  It  also  appeared  that,  at  the  time  of  making  his  will,  the  old  run  (that  is, 
the  original  bed  of  the  creek)  did  not  extend  to  lot  81,  but  ran  through  the 
entire  length  of  lot  79. 

1.  We  will  first  consider  this  demurrer.  It  did  not  appear  by  any  direct 
allegation  in  the  bill  that  the  paper  exhibited  to  it  as  a  copy  of  the  last  will 
and  testament  of  Jacob  Rogers  had  ever  been  proven.  This  might  perhaps 
have  been  inferred  from  the  paper  itself,  and  from  the  fact  that  the  defendant 
was  acting  as  the  administrator  with  the  will  annexed  of  Jacob  Rogers.  We 
think,  therefore,  that  the  demurrer  was  properly  overruled  on  that  ground. 
But  even  if  there  had  been  error  in  this,  the  defendant  cannot  avail  himself 
of  it  in  this  court,  for  the  reason  that  he  took  no  exception  to  the  judgment 
overruling  the  demurrer,  except  as  set  forth  in  the  first  ground  of  the  motion 
for  new  trial,  viz.,  that  the  court  erred  in  not  sustaining  the  demurrer.  ''The 
overruling  of  the  demurrer,  even  if  wrong,  is  no  ground  for  a  new  trial.  If 
the  cause  of  demurrer  be  such  that  the  demurrer  should  have  been  sustained 
instead  of  overruled,  that  cause  may  be  such  as  to  be  availed  of  in  a  motion 
to  arrest  the  judgment.  If  it  cannot  be  made  use  of  to  arrest  the  judgment, 
it  cannot  be  made  use  of  at  all.  It  certainly  cannot  be  made  use  of  to  get 
another  jury  trial. "  QHffln  v.  Justicea  of  t?ie  Inferior  Courts  17  Ga.  97.  We 
therefore  hold  that  the  defendant  takes  nothing  by  this  assignment  of  error. 

2.  The  next  ground  of  the  motion  relates  to  the  power  of  the  court  to  ap- 
ply the  will  to  the  subject  of  the  devise  that  was  really  intended  by  the  testa- 
tor. Counsel  treated  this  bill  as  an  attempt  to  reform  the  will  by  correcting 
a  mistake  in  it.  But  such  is  not  our  view  of  its  purport  and  object.  It  is 
governed  by  the  well-known  maxim  falsa  demonstratio  non  nooett — mere 
false  description  does  not  make  an  instrument  inoperative.  Various  in- 
stances are  given  by  the  books  of  the  application  of  this  rule  to  all  instru- 
ments, wills  as  well  as  deeds  and  others,  together  with  its  limitations.  The 
real  meaning  of  the  rule  is  that  it  applies  to  a  mere  erroneous  descripti<m  of 
the  person  or  thing  in  a  written  instrument.  ''And  the  rule  respecting  it 
may  be  thus  stated  and  qualified,"  says  Mr.  Broom,  in  his  Legal  Maxims, 
(page  629:)  ''As  soon  as  there  is  an  adequate  and  sufficient  definition,  with 
convenient  certainty,  of  what  is  intended  to  pass  by  the  particular  instru- 
ment, a  subsequent  erroneous  addition  will  not  vitiate  It."  Now  was  this 
land  described  by  its  location  without  the  addition  of  the  number  81?  We 
think  so,  especially  when  resort  is  had  to  the  circumstances  surrounding  the 
testator  at  the  time  of  his  death.  It  was  the  testator's  land;  it  was  located 
on  the  west  side  of  the  old  run  of  Flat  creek.    '*£ighty-one'^-was  mere  sur- 
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plusage, — it  would  have  been  sufSciently  described  without  it.  He  could  not 
Jiave  intended  lot  81,  as  he  never  owned  it,  never  claimed  title  to  it,  and  it 
was  in  the  possession  of  other  parties;  and  unless  this  land  was  designed  for 
these  devises,  it  could  not  pass.  TItey  could  take  nothing  under  that  particular 
'devise, — ^nothing  further  than  their  interest  in  the  other  lands  mentioned  in 
the  devise.  This  additional  bequest  would  have  taken  no  effect.  "I  agree, " 
obaerves  Fatteson,  J.,  in  a  leading  case.  TTiomas  v.  Thomas,  6  Term  B.  (577, 
''to  the  doctrine  tha.i  falsa  demonstratio  non  nocet;  but  that  is  only  where 
the  words  of  the  devise,  exclusive  of  that  falsa  demonstratio,  are  sufficient 
of  themselves  to  describe  the  property  intended  to  be  devised;  reference  be- 
ing had,  if  necessary,  to  the  situation  of  the  premises,  to  the  names  by  which 
they  have  been  known,  or  to  other  circumstances  properly  pointing  to  the 
meaning  of  the  description  in  the  will.  *  *  *  The  foregoing  observations 
are,  in  the  main,  applicable,  not  only  to  wills,  but  to  other  instruments; 
so  that  the  characteristic  of  cases  strictly  within  the  above  rule  is  this:  that 
the  description,  so  far  as  it  is  false,  applies  to  no  subject,  and,  so  far  as  it  is 
true,  it  applies  to  one  subject  only;  and  the  court,  in  these  cases,  rejects  no 
words  but  those  which  are  shown  to  have  no  application  to  any  subject. " 
Broom,  Leg.  Max.  6^,  683. 

Again,  in  other  cases,  this  doctrine  is  laid  down,  (Id.  681,  632:)  *'If  the 
thing  released  or  devised  has  substance  and  certainty  enough,  tne  untrue 
description  is  of  no  avail.  In  the  case  of  Selwood  v.  MUdmay,  3  Yes.  306, 
the  testator  devised  to  his  wife  part  of  his  stock  in  the  4  per  cent,  annuities 
of  the  Bank  of  England,  and  it  was  shown  by  parol  evidence  that,  at  the  time 
he  made  his  will,  he  had  no  stock  in  the  4  per  cent,  annuities,  but  that  he 
had  had  some,  which  he  had  sold  out,  and  of  which  he  had  invested  the  prod- 
uce in  long  annuities.  It  was  held  in  this  case  that  the  bequest  was,  in  sub- 
stance, a  bequest  of  stock,  using  the  words  as  a  denomination,  not  as  the 
identical  corpus  of  the  stodi ;  and,  as  none  could  be  found  to  answer  the  de- 
scription but  the  long  annuities,  it  was  decided  that  such  stock  should  pass, 
rather  than  the  will  be  altogether  inoperative.  Again,  in  another  case,  *'a 
testatrix,  by  her  will,  bequeathed  several  legacies  to  different  individuals,  of 
3  per  cent,  consols  standing  in  her  name  in  the  Bank  of  England;  but,  at  the 
.  date  of  her  will,  as  well  as  at  her  death,  she  possessed  no  such  stock,  nor 
stock  of  any  kind  whatever.  It  was  held  that  the  ambiguity  in  this  case 
being  latent,  evidence  was  admissible  to  show  how  the  mistake  of  the  testar 
trix  arose,  and  to  discover  her  intention.  *  *  *  On  the  same  principle, 
in  the  case  of  a  lease  of  a  portion  of  a  park,  described  as  being  in  the  occupa- 
tion of  S.,  and  lying  within  certain  specified  abuttals,  with  all  houses,  etc., 
belonging  thereto,  and  which  are  now  in  the  occupation  of  S.,  it  was  held 
that  a  house,  situated  within  the  abuttals,  but  not  in  the  occupation  of  S., 
would  pass. "  Instances  of  this  kind  may  be  multiplied  to  a  very  great  ex- 
tent^ and  there  are  quite  a  number  on  the  brief  of  counsel  in  this  case.  In 
addition  to  this,  the  Code  provides  in  express  terms  (section  2457)  that, 
"  when  called  upon  to  construe  a  will,  the  court  may  hear  parol  evidence  of 
the  circumstances  surrounding  the  testator  at  the  time  of  its  execution.  So 
the  court  may  hear  parol  evidence  to  explain  all  ambiguities,  both  latent  and 
patent."  See,  also,  section  3801.  We  therefore  think  there  was  no  error  in 
the  charge  and  ruling  of  the  court  upon  this  question. 

3.  But  there  is  another  question  in  this  case  upon  which  we  shall  be  com- 
pelled to  reverse  this  judgment.  There  was  no  will  offered  in  evidence  that 
had  been  admitted  to  probate  and  record.  The  original  will  was  offered  for 
the  single  purpose  of  showing  that,  after  the  death  of  the  testator,  the  words 
*^ seventy-nine''  contained  in  the  sixth  item  had  been  erased  from  the  body  of 
the  will,  and  the  words  "eighty-one"  substituted  therefor.  This  paper  came 
out  of  the  ordinary  ^s  office,  but  was  not  proved,  and  had  no  entry  of  record  or 
probate  thereon,  and  it  was  not  admissible  for  any  other  purpose  than  that  for 
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which  it  was  offered.  The  complainantB  had  no  right  to  maintain  their  bill 
without  showing  probate  of  the  will  und^  which  they  claimed.  This  was 
not  done;  and  the  objection  on  that  ground  was  fatal  to  their  claim,  and  should 
haye  been  sustained.  There  was  error  in  overruling  this  objection,  and  allow- 
ing the  case  to  proceed  without  this  proof.  It  may  be  that  the  original  will 
was  proven.  It  is  true  that  it  came  out  of  the  hands  of  the  ordinary,  and  it 
was  shown  that  it  went  into  the  hands  of  the  ordinary  at  the  death  of  the  tes- 
tator; but  that  does  not  sufficiently  identify  the  probate  and  record  of  tbe 
original  will  offered  and  received  in  evidence.  Upon  this  ground,  therefore, 
we  shall  have  to  order  this  judgment  reversed. 


Wbbt  and  others  o.  Bandlb. 
{BugireiM  Oowi  qf  Oeorgia.    April  18, 1887.) 

WlUr-GOKSTBUOnOV. 

A  testator,  by  an  item  of  his  will,  gave  to  his  wife  certain  personal  properbr.  and 
then  deolured  as  follows :  *  'Also  lena  fier  daring  her  life  "  oertam  other  personal  prop- 
erty, "  then  to  be  equally  divided  between  Bmily's  and  Matilda's  children.  I  lend 
her  the  Watts  tract  of  land/' — and  in  tbe  same  connection  enumerated  articles  of 
personal  property  not  before  alluded  to.  In  another  item  he  declared :  **  I  give  to 
my  daughter  Emily  the  land  I  bought  of  Oarey  Watts,*'— and  then  in  another  iteok 
declared:  **  I  give  to  Emily  and  Matilda  all  ttie  property  I  have  lent  their  mother^ 
after  her  death."  Beld,  the  context  of  the  will  making  it  apparent  that  the  worda 
*'all  the  property"  were  used  by  the  testator  in  a  restricted  sense,  and  to  apply 
only  to  propnty  otherwise  undisposed  of,  there  psssed  under  that  item  simply  the 

Eersonal  prepay  remaining  undisposed  of  after  the  termination  therein  of  the 
fe-estate  given  the  wife,  and  that  the  daughter  Emily,  subject  to  the  wife's  lilb> 
estatCb  took  a  fee-simple  in  the  Watts  tract  of  land. 

Error  from  superior  court,  Greene  county;  Lawson,  Judge. 
H.  T.  (&  £r.  B.  Lewis,  for  plaintiff  in  error.    /.  S.  BiUups  and  John  C. 
Rart,  for  defendant. 

Hall,  J.  Richard  Asbury  executed  his  last  will  and  testament  in  the  year 
1843.  Two  years  thereafter  he  added  to  this  will  a  codicil.  He  died  in  the 
year  18^,  and  his  will  was  proved,  and  letters  testamentary  were  issued  to 
the  executor  named  in  the  will,  and  he  entered  at  once  upon  the  administra- 
tion of  the  estate. 

There  are  three  items  in  the  will  which  it  will  be  necessary  to  consider,  in 
order  to  determine  the  question  made  by  this  record.    They  are  as  follows  : 

*'ltem  2.  I  give  to  my  beloved  wife,  Sarah,  the  negroes  I  got  by  her,  Kitty 
and  Frank;  also  lend  her  during  her  life  Jesse  and  Bob;  then  to  be  equally 
divided  between  Emily's  and  Matilda's  children.  I  lend  her  the  Watts  tract 
of  land,  three  horses,  three  cows  and  calves,  one  yoke  of  oxen  and  cart,  three 
beds  and  furniture,  a  sufficiency  of  household  and  kitchen  furniture  for  com- 
mon use,  also  pork,  com,  and  fodder  enough  for  one  year." 

"Item  12.  I  give  to  my  daughter  Emily  the  land  I  bought  of  Carey  Watts». 
Eliza  and  her  two  children,  Washington,  Guilford,  Jordan,  and  Bhody,  and 
all  the  property  put  in  her  possession.  Also,  at  my  death,  the  land  I  bought 
of  Boone.  Alfred,  and  Montfort,  and  the  Geer  tract.  And.  at  the  death  of  my 
wife,  the  land  I  have  lent  her.  If  H.  A.  Bandle  is  willing  to  pay  $2.25  per 
acre,  he  may  have  the  land  from  the  Fearce  tract  on  the  side  of  Bethune*s 
spring  branch,  next  to  his  house." 

''Item  14.  I  give  to  Emily  and  Matilda  all  the  property  I  liave  lent  their 
mother,  after  her  death. " 

Tbe  question  arises  upon  the  twelfth  and  fourteenth  items  of  the  will,  in 
respect  to  the  Watts  tract  of  land,  which  by  item  second  had  been  loaned 
to  Mrs.  Asbury.  It  is  insisted  by  the  complainants  that  these  items  12  and 
14  are  absolutely  inconsistent  with  each  other.    This  is  denied  by  the  re- 
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spondent;  and  the  oontroversy  turns  opon  the  force  and  effect  to  be  given  to 
the  words  ''all  the  property,"  as  used  in  this  last-mentioned  item  of  the  will. 
The  complainants  insist  that  they  are  to  be  taken  in  their  broadest  sense; 
and  the  respondent,  that  they  were  used  by  the  testator  in  a  restricted  sense, 
so  as  to  exclude  from  their  operation  the  lands  and  negroes  disposed  of  by 
the  second  item  of  the  will.  We  agree  with  the  respondent's  interpretation 
of  these  words  in  the  will*  and  think  that  the  words  "all  thepropeity"  were 
used  in  the  restricted  sense  above  mentioned,  and  that  this  is  apparent  from 
the  frequent  employment  of  these  terms  in  a  similar  oonnection  in  nearly  all 
the  other  bequests  in  this  long  will,  and  that  it  is  necessary  to  attach  to  them 
this  signification  to  avoid  repugnancy,  and  to  prevent  these  and  other  provi- 
sions of  the  wiU  from  being  inconsistent  and  destructive  of  each  other. 

The  cardinal  rule  for  construing  wills  and  contracts  is  to  ascertain  the  in- 
tention  of  the  testator  in  the  one  case,  and  of  the  parties  in  the  other,  so  that 
the  whole  will  or  contract,  and  every  part  thereof,  may,  so  far  as  they  are  con- 
sistent with  the  rules  of  law,  be  carried  into  effect;  and  so  solicitous  is  the 
law  to  accomplish  this  object  that  it  declares  that  sentences  and  clauses  may 
be  transposed,  connecting  conjunctions  may  be  changed,  and,  even,  in  cases 
where  the  clause  as  it  stands  is  unintelligible  or  inoperative,  and  the  proof  of 
intention  is  dear  and  unquestionable,  it  allows  omitted  words  to  be  supplied; 
but  if  the  clause  as  it  stands  may  have  effect,  it  shall  be  so  construed,  how- 
ever well  satisfied  the  court  may  be  of  a  different  testamentary  intention. 
Code,  §  2456.  This  intention  may  be  ascertained  by  resorting  to  the  context 
to  asc^iain  the  sense  in  which  a  particular  phrase  or  expression  or  term  has 
been  used  by  the  testator.  This  is  a  familiar  and  undisputed  rule  of  law.  If 
it  be  possible  to  ascertain  from  the  will  itself  what  the  intention  of  the  testa- 
tor was,  resort  should  not  be  had  to  extraneous  circumstances,  although  in 
cases  of  ambiguity,  either  latent  or  patent,  and  in  cases  of  extreme  doubt,  the 
circumstances  attending  the  testator  at  the  time  of  the  execution  of  this  will 
may  be  resorted  to,  in  order  to  ascertain  what  he  meant  by  certain  expres- 
sions used  in  the  various  clauses  of  his  will.  But  this,  as  before  stated,  is  to 
be  avoided,  if  it  be  possible  to  ascertain  that  intention  from  the  instrument 
Itself.  The  law  on  the  subject  of  inconsistent  clauses  in  wills  or  contracts  or 
deeds  is  well  laid  down  in  our  Code:  ''If  two  clauses  in  a  deed  be  utterly  in- 
consistent, the  former  must  prevail, "  but  in  a  will  it  is  otherwise, — there 
the  latter  must  prevail.  Code,  §  2576.  "But  the  intention  of  the  parties 
should,  if  possible,  be  ascertained  and  carried  into  effect,  so  as  to  render  the 
whole  instrument  operative."  Code,  8  2697.  This  can  scarcely  be  consid- 
ered an  open  question  in  this  court,  u  was  very  carefully  examined  and  de- 
termined, upon  full  discussion  and  deliberation,  in  the  case  of  Maxwell  v. 
Hoppie,  70  6a.  160.  There  the  question  arose  upon  a  post-nuptial  settle- 
ment, and  we  laid  down  this  doctrine:  "The  cardinal  rule  in  the  construc- 
tion of  contracts  is  to  ascertain  the  intention  of  the  parties;  and  if  that  inten- 
tion is  clear  and  contravenes  no  rule  of  law,  and  there  are  sufilcient  words  to 
arrive  at  it,  then  it  is  to  be  enforced  irrespective  of  all  technical  or  arbitrary 
rules  of  construction."  Code,  §  2755.  Now,  what  are  the  rules  to  which  we 
may  resort  for  the  purpose  of  ascertaining  and  interpreting  this  intention? 
The  first  which  we  shall  invdLe  is  this:  that  the  construction  which  will  up- 
hold a  contract  in  whole  and  in  every  part  is  to  be  preferred,  and  the  whole 
contract  shotdd  be  looked  to  in  arriving  at  the  construction  of  any  part. 
Code,  §  2757,  par.  8.  "  The  rules  of  grammatical  construction  usually  govern ; 
but  to  effectuate  the  intentiont  th^  may  be  disregarded,  sentences  and  words 
may  be  transposed,  and  conjunctions  substituted  lor  each  other.  In  extreme 
cases  of  ambiguity,  where  the  instrument  as  it  stands  is  without  meaning, 
words  may  be  supplied."  Id.  5.  "And  we  have  seen  that  this  law  applies  to 
wills  as  well  as  to  contracts.  This  benignant  rule  of  interpretation,  which 
has  always  obtained  in  the  cases  of  wills,  has  been  applicable  by  our  Code  to 
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<x>ntract8  in  a  nnmber  of  instances,  especially  to  trust  deeds,  marriage  settle- 
ments, and  other  instruments  of  that  character."  We  add:  80  hard  does 
the  law  strive  to  carry  out  the  lawful  intention  of  parties  to  contracts,  that  it 
will  never  resort  to  the  doctrine  of  repugnant  clauses  in  a  deed,  and  declare 
the  latter  void,  except  in  cases  of  absolute  necessity.  "If  two  clauses  in  a 
deed  be  utterly  inconsistent,  the  former  must  prevail ;  but  the  intention  of  the 
parties  from  the  whole  instrument  sliould,  if  possible,  be  ascertained  and  car- 
ried into  effect. "     Code,  §  2697.    Id.  161. 

In  a  number  of  instances  here,  especially  in  the  third,  fifth,  sixth,  and  some 
otlier  clauses  of  this  will,  it  is  perfectly  apparent  that  the  testator  could  have 
used  the  words  "all  the  property*'  lent  to  their  mother  for  life,  in  no  other 
than  a  restricted  sense.  In  the  third  item  of  the  will  he  provides  for  his 
daughter,  Mrs.  Daniel.  He  gives  her  a  certain  negro  woman  and  her  increase, 
and  '*all  the  property"  he  has  put  in  her  possession,  with  the  money  he  paid 
to  a  certain  estate  mentioned  therein,  and  her  own  notes,  mentioning  the 
amount  he  gave  her  at  a  certain  time,  and  also  all  his  claim  in  the  lands  she 
sold  to  a  person  named.  Again,  in  the  fifth  item  of  the  will,  he  gives  to  a 
designated  person,  on  account  of  his  daughter  Winifred,  certain  negroes,  a 
tract  of  land  that  he  bought  from  Stephen  Fearce,  the  right  made  by  Flour- 
noy,  and  **all  the  property"  he  had  put  in  his  possession.  In  the  sixth  item 
he  makes  provision  for  his  daughter  Betsey;  and  gives  her  $350  to  let  Thomas 
Lynes  have  a  negro,  naming  her,  his  interest  in  the  negroes  he  put  there,  and 
all  the  property  placed  in  her  possession.  Other  items  of  the  will  afford  sim- 
ilar illustrations  of  the  meaning  of  these  terms,  but  these  are  deemed  suffi- 
cient. Now,  he  disposes  of  everything,  after  the  death  of  his  wife,  bequeathed 
to  her  for  life  in  the  second  item  of  the  will ;  that  is  he  gives  two  of  the 
negroes  mentioned  to  her  absolutely,  and  the  other  two  negroes  he  gives  to 
the  children  of  his  two  daughters  Mrs.  West  and  Mrs.  Bandle.  He  goes  on 
and  disposes  of  the  tract  of  land  lent  to  Mrs.  Asbury,  by  giving  it.  at  her 
death,  by  the  twelfth  item,  to  his  daughter,  Mrs.  Bandle.  He  makes  no  dis- 
position whatever  of  the  horses,  the  cattle,  the  household  and  kitchen  furni- 
ture, and  other  personal  property  given  by  this  or  any  subsequent  part  of  the 
will,  until  he  reaches  the  fourteenth  item,  when,  as  we  must  conclude  by 
following  the  established  rules  of  construction,  he  disposes  of  the  remainder 
after  the  life-estate  of  his  wife,  thereby  bequeathing  it  to  his  daughters  Emily 
and  Matilda,  (Mrs.  Bandle  and  Mrs.  Watts.)  To  relieve  the  items  in  question 
of  ambiguity,  why  may  not  the  words,  "other  property  than  that  hereinbefore 
disposed  of,"  be  supplied?  Is  not  that  the  meaning  of  this  will  as  plainly  as 
though  it  had  been  expressed  in  terms?    We  think  so. 

It  is  true  that  the  amended  bill  of  complainants  sets  up  and  relies  on  vari- 
ous extraneous  circumstances  to  show  that  the  testator  might  possibly  have 
entertained  a  different  intention  from  that  we  have  deduced  from  the  several 
items,  as  well  as  the  active  context,  of  the  will;  but  where  that  intention  can 
be  ascertained  from  the  instrument  itself,  we  have  seen  that  there  is  no  neces- 
sity to  resort  to  this  extraneous  evidence  to  explain  the  apparent  ambiguity, 
which  is  cleared  away  by  the  context  of  the  will.  Taking  this  view  of  the 
case,  we  think  there  was  no  error  in  sustaining  the  demurrer  upon  the  last 
ground  taken  therein,  which  directly  brings  up  the  proper  construction  to  be 
placed  upon  these  items  of  the  testator's  will. 

Besides,  it  may  be  remarked  that  the  interpretation  the  court  has  given  to 
the  will  seems  to  be  that  which  the  parties  themselves  placed  upon  it,  and  in 
which  they  have  acquiesced  for  nearly  20  years.  As  before  remarked,  the 
legacy  of  Mrs.  Asbury  was  assented  to  by  the  executor  immediately  after  his 
qualification,  and  she  Went  into  possession  and  enjoyment  of  this  land,  and 
held  it  during  her  life;  and  at  her  death,  her  daughter  Emily,  to  whom  it  was 
bequeathed,  and  her  husband  succeeded  to  its  possession,  and  entered  imme- 
diately on  its  enjoyment,  and  remained  in  undisturbed  and  quiet  possession  of 
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it  for  the  period  just  mentioDed,  without  dissent  from  liny  party,  until  the  fil- 
ing of  this  bill.    Judgment  affirmed. 

BLBGKiiET,  G.  J.,  {conourring,)  I  concur  in  this  Judgment,  and  will  ob- 
serve, in  addition  to  what  has  been  said,  that  there  is  no  presumption  that 
the  testator  disposes  twice  of  the  same  property.  If  a  will  can  be  read  and 
applied  to  the  subject-matter  without  giving  it,  or  any  part  of  it,  a  double  appli- 
cation, it  ought  to  be  done;  and,  following  tliat  guide,  it  is  beyond  all  question 
that  the  testator  intended  Emily  to  take  this  land,  for  he  says  so.  That  part 
of  the  will  is  susceptible  of  but  one  construction.  To  hold  that  another  part 
embraces  the  same  land,  would  involve  the  consequence  that  the  testator  in- 
tended to  dispose  of  the  land  twice.  The  fourteenth  item  of  the  will  is  sim- 
jply  a  residuary  clause  added  to  the  second  and  twelfth  items. 

With  regard  to  ambiguities  the  rule  is,  as  I  understand  it.  that  an  ambiguity 
is  merely  apparent,  unless  it  persists — unless  it  holds  out — until  you  have  ex- 
hausted the  whole  context,  and  resorted  in  vain  to  all  the  provisions  of  the 
instrument;  if  it  persists,  and  you  cannot  resolve  it  by  the  terms  of  the  in- 
strument, then  it  is  a  real  ambiguity,  and  you  are  at  liberty  to  resort  to  ex- 
trinsic evidence*  That  extrinsic  circumstances  are  alleged  in  the  bill,  and 
that  the  demurrer  admits  them  does  not  commit  the  party  or  the  court  to  the 
propriety  of  going  into  them.  The  admission  of  them  by  demurrer  is  only 
that  they  are  true,  not  that  they  are  relevant;  and  as  the  will  can  be  satisfac- 
torily construed  without  their  aid,  they  are  wholly  irrelevant. 


Harrbll  and  others  t.  Hakrell  and  others. 

{SujyreiM  Court  qf  Georgia,    February  28,  1887.) 

^ombbtsad^Wbovqful  Salb— Rigbtb  of  Dxbtoiu 

The  plaintiff  brought  suit  io  equity  to  restrain  the  collection  of  a  Judgment  which 
had  been  rendered  against  him  in  an  action  in  trover,  for  the  conversion  of  exempt 
<property  sold  and  bid  in  by  him  at  an  execution  sale,  made  pending  proceedings  to 
shave  said  property  set  aside,  under  the  homestead  law,  as  exempt.  Betd^  that  the 
-execution  debtor  and  bis  children  were,  under  the  homestead  law,  entitled  to  have 
possession  of  the  money,  and  to  use  and  enjoy  it  as  freely  and  as  Ailly  as  they  might 
nave  used  the  exempt  property  had  it  not  been  wrongfully  sold;  and  that  the 
plainU  if  could  not  have  the  mon^  invested,  and  the  income  only  applied  to  the 
use  of  the  execution  debtor  and  his  children. 

Error  from  superior  court.  Dodge  county;  Kibbee,  Judge. 
W.  McRae,  for  plaintiffs  in  error.    Roberts  dk  Smith,  contra. 

Blegklist,  0.  J.  Certain  personalty,  consisting  of  cattle,  a  horse,  etc., 
-was  sold  under  execution,  pending  an  application  to  have  it  set  aside  under 
Tthe  homestead  laws  as  exempt.  After  the  exemption  was  allowed,  a  recovery 
was  had  in  trover  against  the  purchasers  for  so  much  money;  they  having 
•converted  the  property  to  their  own  use.  See  Harrell  v.  HarrelU  75  Ga.  697. 
Execution  founded  on  this  judgment  having  been  levied  upon  property  of  the 
^defendants,  they  filed  a  bill,  and  prayed  for  an  injunction  and  a  receiver;  the 
theory  of  the  bill  being  that  the  fund  should  be  invested  so  as  to  restrict  the 
l)eneficiariee  to  the  use  of  the  income  only,  and  preserve  the  corpus  for  the 
-complainants,  to  be  theirs  absolutely  when,  in  the  process  of  time,  the  exemp- 
tion estate  shall  be  terminated.  The  injunction  was  granted,  restraining  a 
sale  of  the  property  levied  on. 

What  were  the  rights  of  the  beneficiaries  in  the  exempt  property,  suppos- 
ing that  the  same  had  been  surrendered  by  these  complainants  to  their  pos- 
session as  soon  as  the  order  of  exemption  was  passed;  that  is,  as  soon  as  the 
proceeding  for  exemption  which  was  pending  when  these  complainants  pur- 
chased at  judicial  sale  terminated?  These  rights  were  to  have  the  corpus  of 
the  propert7»  and  the  unrestricted  use  of  it,  just  as  ordinary  owners  are  enti- 
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tted  to  use  their  property  of  »  similar  kindt  with  the  single  exception  that  no 
sale  of  it  could  be  made,  save  in  the  mode  prescribed  by  statute.  The  cattle^ 
might  have  been  all  butchered  and  eaten,  and  the  horse  worn  out,  long  be- 
fore the  exemption  estate  would  expire  by  the  efflux  of  time.  The  recocd 
shows  that  quite  a  number  of  the  beneficiaries  are  children,  some  of  them 
quite  young.  There  is  every  probability  that  before  they  all  attain  majority 
every  one  of  the  animals  would  be  dead  and  gone»  and  it  is  not  unlikely  that 
the  rest  of  the  property, — such  an  article,  for  instance,  as  a  sugar-mill, — 
would  by  wear  and  tear,  become  worthless.  At  all  events,  there  can  be  no- 
doubt  that  the  object  of  the  homestead  and  exemption  laws  is  to  allow  families 
to  have  the  actual  possession  and  use  of  the  specific  property  claimed  and  set 
apart.  What  right,  then,  has  any  one  who  converts  that  property  to  his  own 
use,  contrary  to  the  exemption  right,  to  require  that  the  family  shall  be  in  a. 
worse  condition  by  reason  of  his  wrongful  act  than  it  would  have  been  had 
he  done  them  no  wrong?  If  he  deprives  them  of  their  rightful  custody  anci 
use  of  the  specific  property,  why  should  they  not  have,  in  place  thereof,  th» 
custody  and  use  of  the  money  recovered  from  him  as  damages,  so  that  thejr 
may  use  it  as  freely  as  they  might  have  used  the  property  which  it  represents  t 

In  the  case  of  the  sale  and  purchase  of  land  subject  to  a  pending  application 
for  homestead,  as  in  Kilgare  v.  Beck,  40  Ga.  298,  297,  and  Fairohth  v.  St. 
Johns,  44  Ga.  603,  the  homestead  beneficiaries  are  to  have  the  land  spedficaUy 
for  their  enjoyment,  according  to  the  nature  of  the  property.  In  like  manner, 
in  case  of  the  sale  and  purchase  of  personalty,  they  are  to  have  the  specific  per- 
sonalty for  their  enjoyment,  according  to  the  nature  of  this  species  of  property ; 
and  to  enjoy  it  fully,  according  to  its  nature,  involves  the  right  to  consume  it,  or 
to  wear  it  out.  It  is  the  duty  of  those  purchasing  personalty  subject  to  a  pead* 
ing  application  for  exemption  to  respect  the  exemption  right  as  a  sacred  thio^, 
and  to  surrender  the  property  as  soon  as  the  right  is  established,  and  then 
wait  patiently  for  what  is  left  of  it  when  the  right  becomes  extinct.  If  thejr 
fail  to  take  this  course,  they  must  not  only  submit  to  a  recovery,  but  if  th» 
recovery  be  in  money,  as  in  the  present  case,  must  pay  it.  The  proper  inters 
pretation  of  such  a  recovery  is  that  it  is  only  a  compensation  in  damages  for 
what  the  estate  has  lost  by  the  wrongful  act  done  in  withholding  or  convert- 
ing the  property.  As  to  the  mere  contingent  interest  of  the  wrong-doers,  ia 
the  possible  residue  after  the  exemption  estate  is  exhausted,  that  may  well  bo 
supposed  not  to  have  been  embraced  in  the  recovery;  but,  whether  so  or  not,, 
there  can  be  no  legal  reason  for  allowing  the  wrongful  act  to  work  a  desfouc- 
tion  of  the  right  of  the  beneficiaries  to  possess  and  use  the  corpus, — a  right 
clearly  existing  when  the  wrongful  act  was  committed. 

The  judge  erred  in  granting  the  injunction;  and  we  sum  up  our  rulin^» 
under  the  facts  and  law  of  the  case,  as  follows:  After  a  recovery  in  damages 
for  the  conversion  of  exempt  personalty,  such  as  cattle,  the  benefi<Uaries,  by  • 
their  proper  representative,  are  entitled  to  have  possession  of  the  money,  aad 
to  use  and  enjoy  it  as  freely  as  they  could  or  might  have  used  the  property 
had  it  not  been  converted.  Those  who  converted  the  property,  though  they 
obtained  possession  of  it  by  purchase  at  a  sale  under  a  judgment  against  the 
head  of  the  family,  and  though  one  of  them  was  the  plaintiff  in  that  Judg* 
ment,  and  is  still  a  creditor,  have  no  right  to  have  the  money  invested.  Judg* 
ment  reversed. 


LoEB  «.  Smith  and  others. 
(Si^nretM  Qnai  of  Georgia,    May  9, 1887.) 

Attachmkit— PiBTinoN— TrariicoHT— ArriDAvrp. 

Ck>de  Qa.  {  82d7,  provides  that  the  petitioner  for  an  attachment  against  a  frando^ 
lent  debtor  shall  support  "  his  petition  by  affidavit  or  teatimony  if  he  can  conlroi 
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the  flame."    HeUL,  that  the  fllgnalare  of  the  petitioner  or  witnen,  and  the  Jurat  of 
the  magistrate  annexed  to  the  petition,  are  sufficient  evidence  that  the  oath  waa- 
taken  hj  the  one  and  administered  hj  the  other. 
2.  Sajcs. 

In  attachment  prooeedinRS  against  a  fraudulent  debtor,  under  Code  Qa.  {  8291^ 
the  testimony  given  in  support  of  the  petition  for  the  attachment  must  be  reduced^ 
to  writing. 

8.  Samb— PxTiTioir— Ordbb^Impbachmsnt. 

The  order  of  the  judge  granting  an  attachment  in  Bpedal  proceedings  under  Code 
Ga.  ;  8297»  should  oe  m  writing,  and  can  then  be  attacked  only  by  writ  of  error, 
(Id.  {  3301,)  or  by  application  to  remove,  modify,  or  vacate  the  attachment,  (Id.  ( 
3299 ;)  but  the  grounds  therefor  are  traversable  the  same  as  in  other  attachment, 
proceedings. 

4.  Samb. 

When  the  order  of  the  judge  granting  an  attachment  under  Code  Ga.  {  3297,  is 
not  in  writing,  the  affidavit  or  testimony  upon  which  the  attachment  is  granted  is 
traversable,  and  may  be  attacked  by  motion  to  diamisa,  or  demurrer,  and  may  be- 
attacked  collaterally. 

6.  flAMB— Pbhtioh— Oboithini— Impbacbmbiit. 

A  petition  for  an  attachment  under  Code  Ga.  {  3297,  is  not  vulnerable  to  the  oh«- 
iection  of  insufficiency  in  the  statement  of  the  grounds  therefor,  if  alleged  in  tlie 
language  of  the  statute. 

Brror  from  superior  court,  Decatur  county;  Bowbb,  Judge. 
Donalson  A  Haweg^  GurUy  <ft  Talbot,  and  D.  IT.  Popet  for  plaintiil  in  er- 
ror.   D.  A.  BuiseU  and  Garrard  A  Meldrim,  contra. 

BuBOKLST,  G.  J.  1.  The  questionainvolyed  in  these  cases  arise  upon  a  stat- 
ute enacted  in  1878,  (Oode«  g  d297  et  seq*;)  and  prior  decisions  of  this  oourt 
afford  but  little  light,  if  any,  in  solving  thenoi.  The  statute  proTides  thatr 
''whenever  a  debtor  shall  sell  or  convey  or  conceal  his  property  liable  for  the 
payment  of  bis  debts,  for  the  purpose  of  avoiding  the  payment  of  the  samcr 
or 'whenever  a  debtor  shall  threaten  or  prepare  so  to  do,  his  creditors  may  pe- 
tition the  judge  of  the  superior  court  of  the  circuit  where  the  debtor  resides,, 
if  qualified  to  act,  and,  if  not,  the  judge  of  any  adjoining  circuit,  fully  and 
distinctly  stating  his  grounds  of  complaint  against  such  debtor,  and  praying 
for  an  attachment  against  the  property  of  such  debtor  liable  to  attachmentr 
supporting  his  petition  by  affidavit  or  testimony,  if  he  can  control  the  same." 
Here,  the  petition  in  one  of  the  cases  (and  this  will  serve  as  a  specimen)  was- 
signed  thus:  *^Henry  Benheim,  as  agent  for  H.  Myers  &  Bros.  Hknbt 
BBNHEOi."  And  opposite  to  this  signature,  towards  the  left-hand  margin, 
was  the  jurat,  as  follows:  ''Sworn  to  and  subscribed  before  me,  this  October 
26, 1885,  by  Henry  Benheim,  as  agent  for  said  firm  of  H.  Myers  &  Bros.  A.. 
L«  TOW19SSND,  N.  P.  &  ev  officio  J.  P."  There  was  no  formal  affidavit;  but 
the  signature  to  the  petition  and  the  jurat  just  quoted  followed  immediately 
after  the  petition. 

We  think  the  ftiir  construction  of  the  whole  document,  taken  together,  ia 
that  the  agent  swore  the  truth  of  the  petition.  By  the  terms  '* sworn  to,^'  as 
used  in  the  jurat,  the  magistrate  meant  to  say,  and  did  say  with  sufficient 
certainty^  that  the  petition  was  sworn  to;  and  to  swear  to  an  instrument  of 
writing,  such  as  a  petition,  is  to  declare  on  oath  that  its  contents  are  true. 
We  cannot  doubt  that  the  affiant  could  be  convicted  of  perjury,  in  spite  of  the 
lack  of  a  formal  affidavit,  if  the  contents  of  this  petition  were  not  true.  The 
statute  requires  the  petition  to  be  supported  by  "affidavit  or  testimony."  It 
would  be  no  strain  upon  substance,  though  perhaps  some  on  form,  to  hold  that 
a  sworn  petition  is  an  affidavit;  but  if  not  an  affidavit,  it  certainly  is  ''testi- 
mony." The  important  matter  is  to  have  the  truth  of  the  petition  vouched 
under  the  usual  sanctions,  religious  and  secular,  on  which  the  law  depends- 
for  securing  truth  and  excluding  falsehood;  in  other  words,  to  have  the  pe- 
tition verified.    To  swear  to  a  petition  is  to  affirm  on  oath  that  the  matters  of 
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fact  alleged  therein  are  true.  The  signature  of  the  witness,  and  the  jurat  of 
'the  magistrate  annexed  to  the  petition,  are  sufficient  evidence  that  the  oath 
was  taken  by  the  one,  and  administered  by  the  other.  A  full  and  formal  affi- 
davit is  not  i  ndispensable  to  the  granting  of  an  attachment  by  the  judge  against 
a  fraudulent  debtor,  under  sections  3297, 3298  of  the  Ckxle.  A  petition  sworn 
to  is  sufficient. 

2.  It  will  be  observed  tliat  we  are  not  recognizing  in  these  cases  anything  as 
verification,  but  what  appears  on  the  face  of  the  papers.  The  suggestion  made 
in  the  argument  that  the  "testimony"  exacted  by  the  statute  might  be  oral. 
-and  not  reduced  to  writing  at  all,  yet  be  sufficient,  is  at  variance  with  the 

who]6  scheme  of  the  statute  as  we  understand  it.  In  granting  an  attach- 
ment, the  judge  may  rest  his  decision  on  affidavit,  or  on  other  testimony,  but 
the  statute  contemplates  that  the  testimony  shall  be  in  writing,  and  not  oral. 
Mere  oral  testimony  cannot  be  heard  or  considered.  The  attachment  may  be 
granted  in  the  absence  of  the  defendant,  and  without  notice  to  him.  How  Is 
he  to  have  his  writ  of  error,  and  make  it  available,  without  the  evidence  is  in 
writing,  so  that  he  may  know  what  it  was? 

3.  Tlie  judge  acts  judicially  in  granting  the  attachment,  but  ministerially 
in  issuing  it.  His  order  granting  it  should  be  in  writing,  just  as  any  other 
judgment  which  he  is  authorized  to  render;  and  this  order  is  the  proper  basis 
of  the  attachment,  whether  issued  by  himself,  or  another  magistrate,  or  by 
the  cierk.  The  attachment  is  not  a  judgment,  but  a  writ,  and  for  that  reason 
is  not  self-supporting.  With  a  proper  order  behind  it,  the  testimony  on  which 
the  judge  acted  in  granting  it  is  not  examinable  collaterally,  but  only  by  writ 
of  error  to  his  decision,  or  by  application,  according  to  section  3299  at  the 
'Code,  to  remove,  modify,  or  vacate  the  attachment.  Where,  however,  no  or- 
»der  granting  the  attachment  appears,  the  affidavit  or  other  testimony  stands 
in  place  of  the  order,  and  is  examinable  whenever  and  wherever  the  attach- 
ment is  sought  to  be  used  to  affect  the  rights  of  the  defendant  or  of  third  per- 
sons. If,  when  examined,  the  affidavit  or  testimony  be  foand  sufficient  to 
warrant  the  grant  of  an  attachment  on  the  petition,  the  attachment,  when  is« 
sued  by  the  judge  himself,  will  be  upheld,  notwithstanding  the  lack  of  a  for- 
mal order;  but  if  insufficient,  the  attachment  cannot  be  sustained,  unless  an 

^order  is  produced. 

The  statute  (Code,  8  8298)  does  not  require  the  judge  to  issue  the  attach- 
iment,  but  empowers  him  to  ''grant"  it,  and  then  it  is  to  be  "issued  in  the 
usual  form,  and  directed  as  usual,  and  shall  be  executed  as  existing  laws  pro- 
vide, and  subject  to  existing  laws  as  to  traverse,  replevy,  demurrer,  and  othei* 
modes  of  defense."  The  judge  can  issue  it,  for  he  is  one  of  the  officers  au- 
thorized by  the  general  attachment  law  to  issue  the  writ.  Code,  §§  3265, 
-3269.  But,  no  doubt,  upon  his  order  granting  it,  any  other  officer  miglit  issue 
it  who  can  issue  an  ordinary  attachment.  So,  too,  by  a  special  order  oom« 
manding  the  clerk  to  do  it,  the  clerk  might  issue  it,  for  he  is  the  clerical  serv- 
ant of  the  judge  acting  judicially  at  chambers,  as  well  as  of  the  superior  court, 
^nd  it  is  consonant  to  all  the  analogies  of  practice  for  the  clerk  to  issue  writs 
and  processes,  based  on  judicial  orders,  judgments,  or  decrees,  whether  ren- 
•dered  in  term  or  in  vacation.  It  would  be  no  more  anomalous  for  him  to 
issue  the  writ  of  attachment  in  pursuance  of  the  judge^s  order,  than  to  issue 
the  writ  of  injunction.  Doubtless,  without  a  formal  order  by  the  judge  grant- 
ing the  attachment,  neither  the  clerk,  nor  any  magistrate  save  the  judge  him- 
self, could  issue  the  writ.  For  even  the  judge  to  do  it  without  first  passing 
such  an  order  is  not  proper  practice;  but  as  such  a  practice  has  grown  up  un- 
der the  statute,  it  is  sustainable  where  sufficient  evidence  to  warrant  the  entry 
of  an  order  nunc  pro  tunc  appears  on  the  face  of  the  papers,  but  not  other- 
wise. A  defective  affidavit,  no  order  appearing,  is  ground  for  dismissing  the 
attachment.  Brown  v.  Massman,  71  Ck.  859.  A  motion  to  dismiss  is  in 
the  nature  of  a  demurrer,  and  the  statute  expressly^  lays  open  this  class  of  a^- 
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tachment,  not  only  to  demurrer,  but  to  traverse*  and  all  modes  of  defense 
applicable  to  other  attacliments  under  existing  laws.    Code,  g§  3298,  3300. 

The  decision  of  the  judge,  granting  or  refusing  these  special  attachments, 
is  subject  to  review  by  writ  of  error.  Code,  §  3301.  This  shows  conclusively 
that  such  decision  is  regarded  as  a  judgment.  It  follows  that,  when  a  regu- 
lar order  granting  an  attachment  has  been  passed,  there  is  no  going  behind 
it  to  inquire  into  the  evidence  which  was  before  the  judge  when  he  acted,  ex- 
cept by  writ  of  error  to  his  decision,  or  by  a  motion  to  remove,  modify,  or 
vaciite  the  attachment,  as  provided  for  in  section  3299.  When  there  is  an 
order,  the  law  does  not  require  any  of  the  evidence  on  which  it  was  granted,, 
whether  that  evidence  be  an  affidavit  or  other  testimony,  to  be  set  out  in  the 
attachment  papers.  It  has  to  be  in  writing  in  order  for  the  judge  to  consider 
it;  but,  after  it  is  considered,  it  may  either  accompany  the  attachment  when 
issued,  or  be  filed  in  the  clerk's  office  for  use,  in  case  there  should  be  a  writ  of 
error  sued  out,  or  a  motion  made  to  remove,  modify,  or  vacate.  Indeed,  un- 
less it  is  so  combined  with  the  attachment  papers  as  to  be  inseparable  from 
them,  filing  it  in  the  clerk's  office  is  the  only  appropriate  disposition  to  be 
made  of  it. 

It  may  be  said  that,  where  the  order  is  founded  on  an  affidavit,  not  to  en* 
tertain  a  demurrer  to  the  affidavit  by  motion  to  dismiss  the  attachment  is  to- 
go  counter  to  the  rule  laid  down  in  the  statute,  which  exposes  these  special 
attachments  to  demurrer,  the  same  as  ordinary  attachments.  But  it  is  to  be 
observed  that  an  ordinary  attachment  is  founded  directly  on  affidavit  with  no- 
intervening  judgment;  whereas,  the  special  attachment  is  founded,  not  on 
affidavit,  but  on  the  judgment  embraced  in  the  order.  The  judgment  may  be 
erroneous;  but,  if  so,  there  is  another  way  expressly  pointed  out  to  reach  the 
error.  Indeed,  there  is  a  choice  between  two  other  ways;  and  it  is  only  abid- 
ing by  the  all  but  universal  rule  in  favor  of  judgments,  not  to  attack  them 
for  mere  error  by  going  l)ehind  them,  and  looking  at  the  evidence  by  which 
they  were  rendered,  except  in  some  direct  proceeding  to  reverse,  or  set  them 
aside.  The  order  granting  an  attachment  can  itself,  like  any  other  j  udgment, 
be  demurred  to  as  invalid;  but  it  does  not  vitiate  a  judgment  to  commit  an 
error  in  construing  or  applying  evidence,  or  by  treating  insufficient  evidence 
as  sufficient.  Indeed,  a  judgment  rendered  wholly  without  evidence  stands 
good  until  reversed  in  some  direct  proceeding  for  the  purpose. 

We  have  already  said  that,  in  the  absence  of  a  proper  order,  there  is  the 
same  scope  for  a  demurrer  or  a  motion  to  dismiss  in  one  class  of  attachments^ 
as  another.  And  even  with  an  order,  there  is  the  same  scope  for  traverse. 
The  defendant  may  traverse  the  grounds  of  the  attachment,  notwithstanding 
any  order  that  the  judge  does  or  can  grant.  A  traverse  does  not  seek  to  con* 
vict  the  judge  of  error  in  granting  the  attachment,  but  to  show  that,  on  the 
whole  facts,  without  reference  to  whether  they  were  before  the  judge  or  not, 
the  attachment  is  groundless.  The  difference  is  like  that  between  certiorari 
and  appeal,  which  is  explained  somewhat  in  Abrams  v.  Lang,  60  Ga.  220, 221. 

4.  True  it  is  that  the  statute  requires  the  petitioner  to  state,  in  the  petition 
for  attachment,  fully  and  distinctly  the  grounds  of  his  complaint,  and  this, 
we  think,  has  been  done  in  the  cases  we  are  considering.  The  petition  of  at- 
tachment need  not  ^lege  the  acts  of  the  debtor  in  more  specific  terms  than 
the  language  of  section  3297  of  the  Code;  and  if  a  fraudulent  sale  be  alleged 
the  petition  need  not  allege  that  the  purchaser  had  knowledge  of  the  debtor's' 
fraudulent  intent. 

Judgment  affirmed. 
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Fbamfton  o.  Whkat. 

{Bupreme  Court  of  South  QtroKna.    October  6,  1887.) 

jL  PvBLZo  Laitm— Gbavt  vbom  6tatb--Gollatkbal  Impbachmbht. 

The  failure  of  the  snrveyor  general  to  comply  with  the  provisions  of  4  St.  S.  C. 
602,  requiring  him,  in  laying  off  vacant  lands  lying  on  creeks  and  navigable  rivers, 
to  measure  four  chains  back  from  such  stream  for  every  one  fronting  on  the  same, 
and  declaring  void  all  grants  obtained  on  survevs  not  regulated  by  this  rule,  is  not 
such  a  defect  as  renders  the  grant  absolutely  void  on  its  face,  so  as  to  authorize  the 
court,  in  a  collateral  proceeding  between  private  individuals,  to  declare  it  void. 

X  Sake. 

A  grant  of  land  by  the  state,  regular  on  its  face^  cannot  be  attacked,  in  an  action 
between  private  individuals,  on  account  of  the  failure  of  the  surveyor  general  tu 
properly  lay  off  the  land  prior  to  the  grant. 

McGowAN,  J.  This  was  an  action  to  recover  ''200  acres  of  marsh  land, 
iying  adjacent  to  and  around  Plum  island,  in  the  parish  of  St.  Andrews,  and 
iiK)unded  on  the  north  by  the  marsh  lands  of  W.  W.  McLeod,  east  on  Ashley 
river,  south  by  New  Town  or  James  Island  creek,  and  west  by  other  land's 
of  the  plaintiff.*'  The  plaintiff  alleged  that  in  1882  the  defendant  wrongfully 
entered  said  premises,  and  pat  up  notices  thereon,  and  damaged  plaintiff 
thereby  to  the  extent  of  $250.  The  defendant  answered  denying  that  the 
plaintiff  is  the  owner  of  the  land  described;  but,  on  the  contrary,  claiming 
4hat  she  is  "the  owner  in  fee  and  fully  possessed  of  all  that  tract  of  land  kno w« 
«B  Plum  island,  lying  westward  of  the  mouth  of  New  Town  creek  and  souths 
•ward  of  Ashley  liver,  containing  six  acres  of  high  land  and  two  hundred  acres 
4>f  marsh  land,  embracing  the  marsb  land  adjacent  to  and  around  Plum  isl- 
and, '*  etc.    The  cause  was  heard  before  Judge  Kershaw  and  a  Jury. 

The  plaintiff  introduced  the  following  chain  of  title:  In  1828,  grant  of  ths 
state  to  William  McK.  Parker  for  779  acres  of  marsh  land,  (tx>vering  ths 
•Biarsh  land  in  dispute,)  situate  on  Ashley  river.  New  Town  creek,  and  Wap- 
poo  creek.  (Plat  attached.)  In  1880  William  McK.  Parker,  the  grantee, 
died,  leaving  his  real  property  to  his  wife,  Anna  S.  Parker,  for  life,  and  after 
her  death  to  her  children.  Widow  Anna  S.,  executrix,  applied  to  the  court 
to  sell  the  lands  for  payment  of  debts,  and  under  the  sale  Commissioner  Gray 
csnveyed  to  Sarah  P.  Parker  769j^  acres  of  high  land  and  779  acres  of  marsh, 
bounded  north  on  Wappoo  creek,  etc.  In  1847  Sarah  P.  Parker  devised  her 
plantation  to  her  two  sons,  William  McK.  Parker  and  Edward  L.  Parker. 
In  1851  William  McK.  Parker  and  Edward  L.  Parker  conveyed  to  W.  W. 
McLeod  914|  acres  of  high  land  and  779  marsh  on  James  island.  In  1879  the 
keirs  of  W.  W.  McLeod  had  partition  of  his  estate,  and  there  was  allotted  te 

Anna  M.,  one  of  the  children,  "178  acres  of  high  land  and acres  of 

marsh  land  adjacent  thereto  along  the  Ashley  river  and  James  Island  cut,  ** 
''bounded  north  on  tract  allotted  to  W.  W.  McLeod,  east  on  Ashley  river  and 
James  Island  cut,  south  on  James  Island  cut,  and  ground  of  Begina  L.  Mc- 
Leod," etc  The  plaintiff  also  offered  evidence  tending  to  show  that  W.  W. 
McLeod  purchased  and  owned  the  "Parker  Place"  on  James  island^  and  was 
in  possession  of  the  same,  high  land  and  marsh  land,  until  he  went  into  the 
Confederate  army,  and  died  about  the  close  of  the  war;  that  for  a  short  time 
the  "Freedman's  Bureau"  had  possession  of  it,  but  in  1866,  his  executor, 
William  M.  Lawton,  recovered  possession;  that  in  1869  Anna  M.  married 
James  Frampton,  and  in  1879  the  partition  of  the  estate  took  place,  and  that 
the  marsh  land  in  question  was  within  the  portion  assigned  to  the  plaintiff, 
Mrs.  Frampton ;  and  that  Frampton  and  wife  have  since  that  time  rented  the 
right  to  cut  marsh  upon  it,  until  1882,  when  Mrs.  Wheat,  throdgh  her  hus- 
band, ran  off  the  laborers  who  were  cutting  marsh,  and  claimed  the  land  as 
her  own,  by  posting  up  written  notices,  warning  parties  from  cutting  marsh 
.or  trespassing  thereon,  ete. 
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The  defendant  offered  no  eyidence;  but,  upon  the  close  of  the  plaintiff's, 
moYed  for  a  nonsuit,  which  was  granted,  the  Judge  saying:  **I  must  bold, 
under  the  act  of  the  legislature  m^ing  it  incumbent  upon  the  surveyor  gen- 
<€ial  to  lay  off  four  chains  back  for  every  chain  on  the  river  or  stream  front, 
that  this  grant  is  void;  the  requirements  of  the  act  not  being  done  in  this 
•«ase.  It  is  a  familiar  doctrine  that  prescription  cannot  run  against  the  state 
in  favor  of  a  right  which  the  state  had  no  right  to  grant.  Prescription  is 
presumption  of  a  grant.  If  the  state  has  no  power  to  make  the  grant,  then, 
no  matter  how  long  the  possession  may  be,  you  cannot  presume  that  done 
which  the  law  says  cannot  be  done.  So  I  do  not  see  how  the  plaintiff  here 
•could  hold  under  the  twenty-years  possession,  even  if  it  had  been  m^ule  out. 
I  am  constrained  to  grant  the  nonsuit." 

From  this  order  the  plaintiff  appeals  to  this  court  upon  the  grounds  of  error: 
"(1^  Because  his  honor  erred  in  nonsuiting  plaintiff  on  the  evidence  sub- 
mitted;  (2^  because  his  honor  erred  in  holding  that  the  grant  put  in  evidence 
by  plaintifr,  and  covering  the  land  in  dispute,  was  void  upon  its  face;  (3)  be- 
•cause  his  honor  erred  in  assuming  that  the  state  could  not  make  this  grant, 
and  concluding  from  this  that  plaintiff  could  not  acquire  title  by  prescription 
rto  the  land  in  dispute,"  etc. 

There  was  no  survey  or  plat  of  the  marsh  land  in  dispute,  and  therefore  its 
precise  location  did  not  appear.  It  was  admitted,  however,  that  it  was  em- 
l>raced  in  the  grant  to  William  McK.  Parker  of  1828,  with  its  very  meagcF 
plat  attached.  The  circuit  judge  granted  the  nonsuit  on  the  ground  that  this 
■grant  was  void;  and  therefore  the  only  question  before  this  court  is  whether 
<ki  doing  so  he  committed  error  of  law.  Our  opinion  is  confined  to  that  point 
and  that  alone. 

In  1784,  soon  after  the  state  became  independent  by  the  treaty  of  Paris, 
(1783,)  and  while  there  was  still  much  vacant  land  within  her  borders,  the 
l^slature  passed  an  act  "for  establishing  the  mode  and  conditions  of  survey- 
Sftg  and  granting  the  vacant  lands  within  this  state,"  (4  St.  592;)  the  twelfth 
•section  of  which  was  in  these  words:  "That  on  all  creeks  and  rivers  naviga- 
ble for  shipping  or  boats,  whereon  any  vacant  lands  shall  lie,  the  deputy-sur- 
veyors shall,  and  they  are  hereby  directed  to,  lay  off  the  same  by  measuring 
four  chains  back  from  such  river  and  creek  for  every  one  fronting  on  and 
•bounded  by  the  same;  and  all  surveys  not  made  and  regulated  by  this  rule, 
and  any  grant  which  may  be  obtained  thereon,  are  hereby  declared  to  be  null 
and  void  to  all  intents  and  purposes,"  etc.  In  March,  1785,  and  again  in 
'October  of  the  same  year,  this  act  was  amended  in  certain  particulars,  not, 
^however,  touching  the  matter  of  the  section  above  quoted.  In  1791  another 
-original  act  was  passed  "for  establishing  the  mode  of  granting  the  lands  now 
Tacant  in  this  state,  and  for  allowing  a  commutation  to  be  received  for  some 
lands  that  have  been  granted."  5  St.  168.  The  preamble  of  this  act  declared 
that,  "  whereas,  all  the  valuable  lands  in  this  state  have  already  been  granted, " 
«tc.,  and  it  then  made  certain  provisions  reducing  the  cost  of  taking  out 
grants,  etc.,  but  made  no  reference  to  the  aforesaid  twelfth  section  of  the  pre- 
Tious  act  of  1784.  The  grant  of  1828,  here  in  question,  was  issued  expressly 
and  in  terms  under  this  act  of  1791,  which  made  no  reference  to  the  section 
aforesaid.  We  have  not  been  referred  to  any  authority  that  the  twelfth  sec- 
tion of  the  act  of  1784  was  ever  expressly  repealed,  until'the  adoption  of  the 
•General  Statutes  in  1872,  when  the  whole  act  was  so  repealed,  and  is  no  lon- 
ger the  law  of  the  state.  Nor  have  we  been  referred  to  a  single  case  during 
the  hundred  years  since  its  passage  in  which  the  point  now  before  the  cou^ 
was  made  and  judicial  construction  given  to  the  section.  From  these  cir- 
-eumstances,  and  its  unusual  and  peculiar  provisions,  the  suggestion  was  made 
that  the  section  must,  in  some  way,  have  been  repealed,  or,  at  least,  have  be- 
come obsolete  from  non-user.  But  while  we  think  it  probable  that  it  fell  into 
Misuse  and  was  disregarded,  after  most  of  the  valuable  lands  of  the  state  had 
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been  granted,  nothing  has  appeared  showing  that  it  was  not  in  active  opera- 
tion  in  1828,  when  the  grant  in  question  was  issued.  It  was  also  argued 
from  the  history  of  those  early  times,  and  the  condition  as  to  vacant  lands  of 
the  new  sovereign  state,  that  the  aforesaid  section  was  never  intended  to  ap- 
ply to  the  old-settled  sea-board  portion,  but  to  lands  in  the  upper  i^art  of  the 
state,  then  recently  acquired  from  the  Cherokee  Indians.  But  the  court  could 
not  venture  so  to  alter  and  limit  the  general  terms  of  the  provision. 

In  the  view,  however,  that  the  section  had  not  been  repealed  or  become  ob- 
solete in  1828,  and  applied  to  a  grant  of  marsh  land,  we  cannot  think  that  the 
defendant  had  the  right  to  have  this  grant  declared  void.  The  grant  was 
regular  in  form,  under  the  broad  seal  of  the  state,  and  successive  parties  had 
held  under  it  such  possession  as  the  character  of  the  property  permitted  for 
nearly  60  years,  without  notice  of  any  alleged  defect  in  it.  It  must  be  kept 
in  mind  that  this  is  not  a  proceeding  in  the  court  of  caveats,  or  elsewhere, 
to  have  the  grant  revoked  upon  the  ground  that  it  was  improvidently  or  ille- 
gally issued  by  the  land-office.  But  the  question  arises  in  a  private  suit  be- 
tween parties  claiming  the  land.  It  does  not  clearly  appear  what  title  the 
defendant  sets  up;  but  it  does  appear  that  the  plaintiff,  aud  those  under  whom 
she  claims,  have  held  under  it  as  honaflde  purchasers  for  valuable  considera- 
tion, for  at  least  half  a  century;  and  it  is  not  quite  certain  that  she  could  not 
raise  the  question  whether,  under  these  circumstances,  the  solemn  act  of  the 
state  in  issuing  the  grant  could  be  thus  collaterally  assailed.  See  Polk's  Les- 
see V.  Wendell,  5  Wheat.  293,  and  cases  referred  to. 

But  it  seems  that  there  are  cases,  even  between  private  persons,  in  which  a 
grant  may  be  assailed  as  being  upon  its  face  absolutely  void  as  to  all  the  world; 
as,  for  instance,  where  the  state  has  no  title  to  the  thing  granted,  or  where 
the  officer  has  no  authority  to  issue  the  grant,  etc.  In  such  cases  the  validity 
of  the  grant  is  necessarily  examinable  at  law.  We  do  not  think  that  this 
grant  was  absolutely  void  upon  its  face;  but  as  the  scope  of  the  defendant's 
objection  seems  so  to  regard  it,  we  will  consider  the  question.  There  is  no 
pretense  here  that  the  state  did  not  have  title  to  the  thing  granted,  as  it  did 
not  in  the  case  of  Patterson  v.  Jenks,  2  Pet.  227,  where  the  state  of  Oeorgia 
had  Issued  a  grant  upon  asurvey  of  land,  part  of  which  lay  beyond  the  Georgia 
state  line,  and  upon  the  Indian  hunting-grounds.  It  was  there  held  that  the 
grant  was  void  qttoad  the  lands  which  lay  beyond  the  state  line,  and  as  to  which 
the  state  had  no  right  to  issue  a  grant.  Nor  can  it  be  said  here  that  the  state  had 
no  right  to  issue  the  grant,  for  the  reason  that  the  land  was  marsh.  See 
State  V.  Pacific  Ghuano  Co,^  and  the  case  of  T?ie  Oak  Point  Miner  in  the 
Appendix,  22  S.  0.  50.  Nor  can  it  be  claimed  that  the  officei*.  Gov.  John 
Taylor,  had  no  authority  to  issue  the  grant.  The  premises  were  grantable, 
the  grant  was  by  the  proper  officer,  and  indue  form;  and  we  see  nothing  on 
its  face  to  authorize  the  court,  in  a  collateral  proceeding,  to  declare  it  void. 

It  is  urged,  however,  for  the  defendant,  that  the  grant  was  made  void,  not 
by  anything  upon  its  face,  but  by  a  fact  prior  to  its  issue  in  point  of  time,  and  ly- 
ing behind  it, — ^that  it  was  an  indispensable  prerequisite  that  the  survey  on 
which  it  issued  should  have  been  made  in  accordante  with  the  section  so  often 
referred  to,  which  was  not  done;  that  the  d#puty-surveyor  did  not  ''measure 
four  chains  back  from  the  river,  for  every  one  fronting  on  the  same.  **  How 
was  this  alleged  fact  made  to  appear?  The  court  requires  clear  and  strong 
proof  to  justify  it  in  setting  aside  an  act  of  the  state  authorities,  especially 
where  property  is  held  under  it,  on  the  faith  reposed  in  the  state.  The  de- 
fendant offered  no  evidence,  and  therefore  there  was  no  proof  upon  the  sub- 
ject, unless  the  vague  plat  attached  to  the  grant  furnished  it.  We  do  not 
think  that  was  sufficient  to  rebut  the  presumption  that  the  officera  did  their 
duty.  To  make  out  the  allegation  so  as  to  overthrow  the  grant,  it  seems  to 
us  that  it  was  necessary  to  prove  affirmatively  at  least  two  things:  Firsts  that 
the  surveyor  did  not  locate  the  land  as  required  by  the  section  aforesaid;  and, 
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second,  that  there  were  sufficient  vacant  lands  adjacent  to  the  survey  to  make 
practicable  a  compliance  with  the  provision,  which  manifestly  contemplated 
vacant  lands  sufficient  for  that  purpose,  lying  back  of  the  survey.  Unless 
tht^re  was  such  vacant  land  back  of  this  survey,  we  think  it  was  not  a  case 
for  the  application  of  the  rule  of  the  section;  otherwise,  there  might  be  an  is- 
olated piece  of  vacant  land  lying  on  a  stream,  wliich  could  never  be  located  or 
granted;  and  we  suppose  that  such  could  not  have  been  the  intention  of  any 
part  of  an  act,  the  preamble  of  which  declared  that  "the  granting  of  the  va- 
cant lands  of  this  state  will  be  greatly  conducive  to  its  strength  and  prosperity, 
by  increasing  the  agriculture  and  population  thereof." 

But  the  grant  being  perfectly  fair  upon  its  face,  would  the  testimony  indi- 
cated above  have  been  admissible  for  the  purpose  of  annulling  it?  As  to  all 
acts  necessary  to  be  done  prior  to  the  grant  and  leading  up  to  it,  we  must  as- 
sume that  all  the  officers  did  their  duty.  The  authorities  and  good  policy  con- 
cur in  the  doctrine  "that  the  court  will  not  question  the  validity  of  a  grant 
which  appears  regular  and  legal  on  its  face."  Mounne  v.  Ingram,  1  Brev. 
66;  Trapiet  v.  Wilson,  2  McCord,  191 ;  Huggins  v.  Brewer,  2 Bailey,  26;  Folk's 
Lessee  v.  Wendell,  supra;  Patterson  v.  Jenks,  2  Pet.  227.  In  the  Case  of 
PoWs  Lessee,  Judge  Johnson  of  the  supreme  court  said:  "Long  experience 
had  satisfied  the  mind  of  every  member  of  the  court  of  the  glaring  impolicy  of 
our  admitting  an  inquiry  beyond  the  dates  of  the  grants  under  which  lands 
are  claimed,"  etc.  And  in  the  case  of  Patterson  v.  Jenks,  supra.  Chief  Jus- 
tice Marshall  said :  "Undoubtedly  the  presumption  is  in  favor  of  the  validity 
of  every  grant,  issued  in  the  forms  prescribed  by  law;  and  it  is  incumbent  on 
him  who  controverts  it  to  support  his  objections.  The  whole  burden  of  proof 
lies  on  him;  but,  if  his  objections  depend  on  facts,  those  facts  must  be  sub- 
mitted to  the  jury.  If  opposing  testimony  be  produced,  ttiat  testimony  also 
must  be  laid  before  the  jury;  and  the  court  may  declare  the  law  on  the  fact, 
but  cannot  declare  it  on  the  testimony.  ♦  *  ♦  In  th^osiSQoiPoWs  Lessee 
V.  Wendall,  9  Cranch,  87,  5  Wheat.  293,  this  court  decided  tliat  a  grant  raises 
a  presumption  that  every  prerequisite  has  been  performed ;  consequently  that 
no  negligence  or  omission  of  the  officers  of  government  anterior  to  its  emana- 
tion can  affect  it,"  etc. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  that  the  cause  be  remanded  to  the  circuit  court  for  a  new  trial. 

Simpson,  0.  J.,  and  MoIveb,  J.,  concur. 


Jaudon  and  others  t?.  Duoker  and  others. 

{Supreme  Cburt  of  South  Carolina,    October  6,  1887.) 
Wni*— Lboacibb— Chabge  upon  Rbaltt. 

Testator,  by  the  first  clause  of  his  will,  bequeathed  three  pecuniary  legacfes ;  by 
the  second  clause  he  gave  his  wife  for  life,  with  remainder  over,  his  residence  and 
household  furniture,  and  eight  lots  of  land,  with  the  buildings  thereon  ;  third,  he 
gave  all  the  "rest  and  residue"  of  his  estate,  real  and  personal,  to  his  executor  in 
trust  for  his  two  daughters,  with  fiiU  power  to  sell  and  convey  any  or  all  parts  of 
the  estate  for  the  purpose  of  partition  and  division  as  provided.  Sliortly  before 
his  death,  by  a  codicil,  he  gave  another  pecuniary  legacy.  On  the  settlement  of 
the  estate,  after  giving  the  widow  the  property  specifically  devised,  the  personalty 
was  insufficient  to  pay  the  debts.  Hda^  that  the  pecuniary  legacies  were  a  charge 
upon  the  real  estate,  except  that  specifically  devised  to  the  widow. 

Appeal  from  court  of  common  pleas,  Charleston  county:  Hudson,  Judge* 

McGowAN,  J.    On  January  24,  1884,  Henry  Williams,  of  Charleston,  ex- 
ecuted his  last  will  and  testament,  by  the  first  clause  of  which  he  bequeathed 
^1,000  to  Dorothea  Catrina  Sonnichsen,  and  to  Peter  F.  Sonnichsen  the  same 
amount,  and  to  Boy  Diedrich  Sonnichsen  92,000.    By  the  second  clause  he 
v.3s.E.nos.lO,ll— 30 
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devised  and  bequeathed  to  his  wife,  for  life,  with  remainder  over,  his  resi- 
dence and  household  furniture,  and  eight  lots  of  land,  with  the  buildings 
thereon,  "situate  on  Williams  court  in  Charleston."  And  by  the  third  and 
fourth  clauses  he  provided  as  follows:  "It  is  my  will  that  as  soon  as  possible 
after  my  death  the  rest  and  residue  of  my  estate,  real  and  personal,  shall  be 
divided  into  two  equal  parts,  the  said  division  to  be  made  by  three  appraisers, 
one  to  be  appointed  by  each  of  my  daughters  hereinafter  named,  and  tiie  third 
by  the  trustee  hereinafter  appointed.  One  of  the  said  equal  parts  of  the  rest 
and  residue  I  give,  devise,  and  bequeath  unto  Christopher  6.  Ducker,  his 
heirs,  executors,  administrators,  and  assigns,  upon  the  trusts  nevertheless, 
and  for  the  ends,  uses,  intents,  and  purposes  following,  that  is  to  say:  Upon 
trust  that  he,  the  said  Christopher  G.  Ducker,  shall  and  do  pay  unto  Alice  Bar- 
berry, wife  of  John  B.  Miller,  the  dividends,  interest,  and  annual  product  of 
the  said  one-half  part  of  the  rest  and  residue  when  and  as  the  same  shall  be- 
come due  and  payable,  for  and  during  the  life  of  the  said  Alice  Barberry,  and 
from  and  after  the  death  of  the  said  Alice  in  trust, "  etc.  Precisely  the  same  pro- 
vision was  made  as  to  the  other  moiety  of  "the  rest  and  residue"  of  the  estate, 
in  favor  of  his  other  daughter,  Henrietta  Ann,  wife  of  Luder  Sahlmann,  etc 
In  the  eighth  clause,  the  said  Christopher  G.  Ducker  was  appointed  executor, 
with  full  power  to  sell  and  convey  any  and  all  parts  of  the  estate,  "real  or  per- 
sonal, at  public  or  private  sale,  for  the  purpose  of  making  a  partition  and  di- 
vision of  the  same  as  provided."  On  November  4,  1885,  the  testator  exe- 
cuted a  codicil  to  his  will,  by  which  he  made  an  additional  pecuniary  legacy  of 
91,000  in  favor  of  John  Sonnichsen,  and  on  December  4,  1885,  died. 

The  executor  qualified,  and,  as  we  suppose,  delivered  to  the  widow  the  lots 
and  household  furniture  specifically  devised  and  bequeathed  to  her;  but  find- 
ing that  the  remainder  of  the  personal  property  was  appraised  at  only  81*399.68, 
and  the  claims  against  the  estate  amounted  to  $4,865,  and  the  real  estate  (ex- 
clusive of  that  specifically  devised  to  the  widow)  was  valued  at  $40,340,  he  de- 
clined to  pay  the  several  pecuniary  legacies  given  by  the  will,  upon  the  ground 
that  they  are  only  payable  out  of  the  personalty  of  the  estate,  which  is  not 
even  sufficient  for  the  payment  of  the  debts.  Thereupon  this  proceeding  was 
instituted  for  the  recovery  of  the  legacies;  the  legatees  claiming  that  the  lega- 
cies are  charged  upon  the  real  as  well  as  the  personal  property  of  the  estate, 
except  that  specifically  devised  to  the  widow. 

The  cause  came  on  to  be  heard  by  Judge  Hudson,  who  held,  principally  upon 
the  authority  of  Moore  v.  Davidson^  22  S.  C.  94,  that  the  pecuniary  lega- 
cies are  chaigeable  upon  the  real  as  well  as  the  personal  property  disposed 
of  by  the  residuary  clause  of  the  will;  that  "the  rest  and  residue  of  the  estate, 
real  and  personal, "  which  was  given  to  the  trustee  Ducker  for  the  daughters, 
meant  that  which  might  remain  after  the  specific  provision  for  the  widow  and 
the  legacies  had  been  carved  out  of  the  estate,  etc. ;  and  ordered  the  executor, 
Ducker,  to  pay  the  legacies  within  a  time  named,  or,  in  case  of  his  failure  to 
do  so,  that  so  much  of  the  real  estate  as  might  be  necessary  for  that  purpKise 
be  sold  at  public  outcry,  etc.  From  this  decree  the  defendants  appeal  to  this 
court  upon  the  ground  *'that  the  presiding  judge  erred  in  holding  that  the 
legacies  given  to  the  plaintiffs  in  his  will  by  the  testator,  Henry  Williams,  are 
a  charge  upon  *  the  rest  and  residue'  of  the  real  estate  of  the  said  testator,  *'  et^:. 

In  the  construction  of  a  will,  of  course,  the  first  and  great  object  should  be 
to  ascertain  the  intention  of  the  testator,  and  that  intention  must  be  gathered 
from  the  paper  itself,  assisted,  it  may  be,  by  the  circumstances  which  sur- 
rounded the  testator  at  the  time  of  its  execution,  such  as  the  state  of  his  fam- 
ily, and  condition  of  his  property,  etc.  Now,  if  the  will  of  Henry  Williams 
were  read  to  one  having  no  knowledge  of  the  formal  rules  of  construction, 
but  thoroughly  familiar  with  the  English  language  and  the  proper  force  of 
words,  we  cannot  doubt  his  response  would  be  that  the  testator  intended  the 
specific  gift  to  the  widow  and  the  pecuniary  legacies  first  given  to  be  first  and 
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at  all  events  provided  for  out  of  the  whole  estate,  without  any  reference  what- 
ever to  what  proportion  of  it  was  realty  and  what  personalty,  and  that  only 
what  remained  of  it — "the  rest  and  residue  of  the  estate,  real  or  personal" — 
should  go  to  the  trustee,  Ducker,  for  the  daughters.  It  is,  however,  con- 
tended that,  according  to  certain  rules  of  construction,  the  lands  are  not  the 
proper  fund  from  which  to  pay  money  legacies,  and  that  the  words  so  often 
repeated  in  the  will,  "rest  and  residue  of  my  estate,  real  and  personal/'  are 
not  In  this  state  sufficient  to  charge  the  legacies  upon  the  large  real  estate, 
which  must  all  go  undiminished  to  the  trustee  for  the  two  daughters,  leav- 
ing the  pecuniary  legacies  entirely  unpaid.  We  cannot  agree  that  such  con- 
struction would  carry  out  the  intention  of  the  testator,  or  is  imperatively  de- 
manded by  any  rule  of  interpretation. 

It  may  be  true  that  formal  rules  may  be  useful  in  ascertaining  the  inten- 
tion, but  certainly  not  when  they  defeat  the  manifest  intent.  By  the  old 
English  law  personal  property  was  considered  of  little  consequence  in  com- 
parison with  real  estate,  which  is  more  stable  in  character;  and  there  was  a 
constant  solicitude  to  protect  the  real  estate  for  the  heir;  but  in  later  times, 
and  especially  in  this  country,  personalty  has  increased  in  its  relative  im- 
portance. If  we  must  assume  that  the  testator  knew  the  difference  between 
pecuniary  legacies  and  devises  of  real  estate,  and  the  general  rule  as  to  the 
fund  out  of  which  legacies  should  be  paid,  we  must,  at  the  same  time,  assume 
that,  when  the  codicil  was  executed  in  November,  1885,  just  one  month  be- 
fore his  death,  the  testator  had,  at  least,  such  general  information  of  the  con- 
dition of  his  own  estate  as  to  know  that  it  consisted  almost  entirely  of  lands, 
and  that  unless  the  legacies,  which  he  was  so  careful  to  make,  were  to  be 
paid  out  of  the  proceeds  of  real  estate,  they  would  not  be  paid  at  all. 

So  far  as  concerns  the  intermingling  of  the  two  kinds  of  property,  this  case 
seems  to  us  to  be  identical  with  that  of  Moore  v.  Davidson,  22  S.  C.  92,  cited 
by  the  judge  below.  The  words  in  that  case  were:  "The  remainder  of  my 
property,  both  real  and  personal," — while  in  this  they  are:  "The  rest  and 
residue  of  my  estate,  real  and  personal."  In  delivering  the  judgment  of  the 
court  in  that  case,  Mr.  Justice  McIver  said,  what  applies  with  equal  force  to 
this:  "Nor  is  there  any  warrant  for  applying  the  term  ^remainder'  to  the 
personal  estate  alone.  It  is  true  that,  in  the  absence  of  any  direction  to  the 
contrary,  the  legacies  as  well  as  the  debts  would  be  payable  out  of  the  per- 
sonal estate,  and  the  testator  must  be  presumed  to  have  known  that  this  was 
the  law;  but,  notwithstanding  this,  having,  as  he  did,  the  right  to  make  other 
provision  for  the  payment  of  the  debts  and  legacies,  what  did  he  do?  He 
made  no  distinction  whatever  between  his  real  and  personal  estate;  but,  on 
the  contrary,  blended  it  into  one  common  mass  and  gave  it,  or  rather  what 
remained  of  it,  (after  the  payment  of  the  legacies  and  debts,)  to  his  sons.  His 
language  is  '  I  will  and  bequeath  (my  debts  being  paid)  the  remainder  of  my 
property,  both  real  and  personal,  to  my  sons.'  Where  is  the  warrant  for  con- 
fining the  term  *  remainder '  to  the  personal  property  alone?  The  testator  has 
not  done  so,  but,  on  the  contrary,  according  to  strict  grammatical  construc- 
tion, the  term,  *  remainder '  applies  equally  to  the  real  as  well  as  to  the  per- 
sonal property,"  etc.  Substituting  for  the  word  "remainder"  the  phrase 
"rest  and  residue,"  and  what  is  above  said  applies  precisely  to  this  case. 

But  it  is  urged  that,  in  the  case  of  Moore  v.  Davidson,  there  was  no  pre- 
ceding devise  of  real  estate,  and  the  use  of  the  word  "remainder"  could  have 
reference  only  to  the  diminution  caused  by  the  payment  of  the  legacies; 
whereas,  in  this  case,  there  was  a  preceding  gift  of  both  real  and  personal 
estate  to  the  widow,  and  the  words  "rest  and  residue"  must  be  considered  as 
having  reference  alone  to  that  provision.  We  are  not  able  to  say  that  this 
circumstance  should  absolutely  control  the  construction;  for  the  pregnant 
fact  still  remains  that  the  testator  himself  blended  his  real  and  personal  prop- 
erty together  as  one  mass,  and  that  mass  was  known  to  him  to  be  the  only 
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fund  out  of  which  the  legacies  could  be  paid,  if  paid  at  all.  As  it  seems  to 
us,  the  terms  of  the  will,  construed  in  the  bght  of  the  surrounding  circum- 
stances, show  that  the  testator,  in  disposing  of  his  estate,  considered  it  as  a 
whole,  without  regard  to  nice  distinctions  between  the  realty  and  personalty 
of  which  it  was  composed.     This  he  had  the  right  to  do. 

We  think  this  construction  is  not  in  any  manner  inconsistent  with  the  doc- 
trine announced  in  the  case  of  Laurens  v.  Read,  14  Rich.  £q.  263,  but  on  the 
contrary  is  in  exact  conformity  thereto.  In  that  case  the  le;irned  justice  who 
delivered  the  opinion  of  the  court  undertook  to  arrange  the  cases  in  which 
lands  devised  have  been  charged  with  the  payment  of  legacies  under  six  dis- 
tinct heads,  several  of  which,  as  it  seems  to  us,  would  embrace  this  case,  cer- 
tainly the  sixth,  which  is  stated  as  follows:  ''Where,  at  the  making  of  the 
will,  the  testator  must  have  known  that  the  legacies  could  not  be  paid  with- 
out the  aid  of  the  real  estate.  This  head  is  plainly  illustrated  by  the  case  of 
Nichols  V.  Fostlethwaite,  2  Dall.  131.  To  it  also  may  be  referred  the  case  of 
ffassancleve  v.  Tucker,  2  Bin.  525,  where  it  is  said  that  *  the  personal  estate 
was  nominally  adequate  to  pay  debts  and  legacies,  but  was  really  insufQcient/ 
and,  <  if  the  legacies  were  not  to  be  paid  out  of  the  land,  they  were  a  mock- 
ery of  benevolence,'"  etc. 

The  judgment  of  tills  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  McIver,  J.»  concur. 


Ihlet  v.  Padgett  and  others. 
(Supreme  Cburi  of  South  Carolina,    October  6,  1887.) 

1.  IjfFANCT— Conveyance  by  Minor — Confirmation  after  Majorfty. 

Plaintiff  was  a  tenant  in  couimon  in  remainder  of  a  tract  of  land  with  several 
brothera  and  sisters,  his  mother  owning  the  life-estate.  In  1870  the  mother  and  her 
children,  all  of  whom  appeared  to  be  of  age,  conveyed  the  property*  for  a  valuable 
consideration,  to  defendants'  grantee.  There  was  at  that  time  no  claim  that  plain- 
tiff was  unwilling  to  sign,  or  was  under  age.  The  consideration  was  paid  to  the 
mother's  busband,  and  afterwards  part  of  it  was  put  in  another  farm,  the  title  to 
which  was  taken  in  the  name  of  the  mother,  this  plaintiff,  and  one  sister.  The 
mother  died  in  1885,  and  in  1886  this  action  was  brought  by  plaintiff  to  set  aside  the 
conveyance,  on  the  ground  of  fraud  and  infancy.  No  evidence  of  fraud  was  shown. 
Plaintiff  was  a  few  months  under  age  at  the  time  of  signing  the  deed.  Meld,  that 
plaintiff's  deed  was  voidable  merely,  and  that  he  had  confirmed  it  by  accepting  an 
interest  in  another  farm,  and  acquiescing  in  it  for  14  years  after  attaining  his  nia^ 
jority.^ 

2.  8amb--Convbyancb  by  Infant  Rbmaindbr-Man— Confibxation. 

An  infant'remainder-man,  who  joins  with  a  life-tenant  in  a  conveyance,  is  not 
prechided  f^om  avoiding  his  conveyance  as  soon  as  he  becomes  of  age,  by  the  fact 
that  the  life-tenant  is  cuive,  and  his  failure  to  do  so  will  be  taken  as  evidence  of 
confirmation. 

Appeal  from  court  of  common  pleas,  Hampton  county;  WirHEBSPOON, 
Judfi^e. 

MoGowAN,  J.  Nancy  Ihley  bad  a  life-estate  in  a  plantation  known  as 
"Rice-Hope,"  under  her  father*s  will,  which  gave  it  to  her,  "her  heirs  and  as- 
signs, in  trust,  nevertheless,  that  all  the  productions  of  rent  of  said  land  be 
applied  to  the  use  of  the  said  Nancy  and  her  children  during  the  said  Nancy's 
life-time,  and  at  her  death  to  be  equally  divided  among  her  children,  share 
and  share  alike,  be  they  few  or  many,"  etc.  Nancy  had  a  husband,  S.  L.  Ih- 
ley, and  several  children,  among  whom  was  George  G.  Ihley,  the  plaintiff. 
About  the  year  1870,  Nancy  Ihley  and  her  children,  who  were  aU  grown  up 

1  See  note  at  end  of  case. 
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and  apparently  of  age,  negotiated  a  sale  of  "Rice-Hope*'  to  one  Macon  B.  Al- 
len at  the  price  of  five  dollars  per  acre,  and  in  consideration  thereof  the  mother 
and  all  her  children,  George  C.  and  his  three  sisters,  united  in  a  conveyance 
of  the  plantation  to  him,  under  whom  the  defendants  hold.  At  that  time 
there  was  no  claim  that  the  plaintiff  was  under  age  or  unwilling  to  sign  the 
deed;  but,  on  the  contrary,  he  received  S25  for  going  in  the  night  to  summon 
the  heirs  and  witnesses  who  were  to  sign  the  deed.  It  seems  that  without 
objection  the  purchase  money  was  delivered  to  the  father,  S.  L.  Ihley,  and 
$1,200  of  it,  some  time  after,  was  used  in  the  purchaseof  another  place,  known 
as  "Log  Hall,"  and  the  title  made  to  the  mother  Kancy,  George  C,  the  plain- 
tiff, and  one  of  his  sisters,  jointly,  and  the  family  removed  to  this  new  place, 
and  cultivated  the  same. 

In  1885,  Nancy  Ihley,  the  mother,  died,  and  in  January,  1886,  (Jeorge  C. 
Ihley,  the  youngest  child,  instituted  this  action  to  recover  his  undivided  share 
of  the  "Rice-Hope"  plantation;  alleging  that,  when  he,  with  the  other  chil- 
dren, signed  the  deed  of  "Rice-Hope"  to  Allen  in  1870,  he  was  not  quite  21 
years  of  age,  having  been  born  March  12, 1850,  and  tlie  deed  executed  in  May 
or  June,  1870;  that  he  signed  the  deed  "through  persuasion  and  under  com- 
pulsion," and  had  never  received  anything  for  his  interest;  and  praying  that 
the  conveyance  from  himself  to  Macon  B.  Allen  be  declared  void,  and  the 
same  be  delivered  up  to  be  canceled,  ete. 

The  cause  came  on  to  be  heard  by  Judge  Witherspoon,  who,  having  taken 
the  testimony  which  is  in  the  brief,  decreed  that  the  deed  originally  was  not 
void,  but  merely  voidable;  that  it  was  not  executed  by  the  plaintiff  through 
persuasion  or  compulsion ;  and  that  the  plaintiff,  after  he  attained  his  majority, 
had  confirmed  it  by  accepting  in  lieu  thereof  an  interest  in  the  "Log  Hall" 
place,  and  by  acquiescing  in  the  sale  for  more  than  14  years,  from  March, 
1871,  when  he  came  of  age,  to  January,  1886;  and  he  therefore  dismissed  the 
complaint.  From  this  decree  the  plaintiff  appeals  to  this  court,  upon  the 
ground  "that  his  honor  erred  in  deciding  that  the  plaintiff,  George  C.  Ihley, 
confirmed  the  deed  executed  to  Macon  B.  Allen  of  the  "Rice-Hope"  planta- 
tion during  his  minority  after  he  reached  his  majoilty  by  long  acquiescence, 
and  by  receiving  his  proportionate  share  of  said  plantation,  or  its  equivalent 
in  another  tract  of  land, "  etc. 

Clearly  the  plaintiff  cannot  avoid  his  deed  upon  the  ground  that  there  was 
coercion  or  positive  fraud  practiced  to  induce  him  to  sign  it.  There  is  not 
the  slightest  evidence  either  of  coercion  or  of  fraud  in  obtaining  the  convey- 
ance. His  appearance  did  not  afford  the  evidence  that  he  was  under  age. 
It  was  not  shown  that  he  was  lacking  in  ordinary  capacity.  He  assisted  in 
making  arrangements  for  the  execution  of  the  deed,  and  the  purchaser,  Al- 
len, did  not  know  that  he  was  a  minor.  There  is  no  good  objection  to  the 
deed,  unless  it  arises  out  of  the  fact  that  tlie  plaintiff  was  by  a  few  months 
under  age,  when  he,  together  with  the  other  members  of  the  family,  executed  it. 

Did  the  minority  of  the  plaintiff  when  he  signed  the  deed  make  it,  as  to 
him,  absolutely  void,  or  only  voidable?  Without  going  into  the  question  as 
to  what  acts  of  a  minor  are  absolutely  void  and  what  are  voidable  only,  it  will 
be  quite  sufficient,  for  the  purposes  of  this  case,  to  say  that  it  is  well-estab- 
lished that  "all  gifts,  grants,  or  deeds  made  by  infants  by  deed  or  matter  in 
writing,  and  to  take  effect  by  delivery  of  his  hand,  are  voidable  only  by  him- 
self, his  heirs,  or  those  who  are  entitled  to  his  estate."  Zouch  v.  Parsons, 
3  Burrows,  1794;  Lester  v.  Frazer,  2  Hill,  Ch.  541 ;  Cheshire  v.  Barrett,  4 
McCord,  241.  From  its  very  nature,  a  thing  voidable  only  needs  no  positive 
confirmation,  but  stands  good  until  impeached  by  a  proper  party.  In  the  first 
instance,  confirmation  has  no  proper  application  to  it;  but  when  there  is  an 
effort  to  avoid  the  act,  it  becomes  important  to  inquire  whether  there  has 
been  confirmation;  for,  if  so,  the  matter  has  passed  beyond  the  control  of  the 
party,  and  is  no  longer  voidable. 
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The  plaintiff  here  seeks  to  avoid  his  deed  upon  the  ground  that  he  was  un- 
der age  when  he  executed  it,  and  the  question  is  whether  he  had  already  con- 
firmed it  after  coming  of  age  before  the  application  was  made.  In  the  case 
of  Norria  v.  Vance,  3  Rich.  Law,  165,  it  was  held  that  there  may  be  confir- 
mation of  an  infant's  act  in  either  of  three  ways:  "There  must  be,  after  he  at- 
tains his  majority,  with  a  full  knowledge  of  his  rights,  (1)  acquiescence  from 
which  assent  may  be  fairly  inferred;  (2)  an  adequate  benefit  enjoyed  wbich 
has  grown  directly  or  indirectly  out  of  the  contract;  or  (3)  some  direct  act  of 
express  assent. "  Does  this  case  come  under  any  of  the  heads  of  this  classifi- 
cation ?  We  cannot  say  that  the  evidence  shows  any  direct  act  of  express  as- 
sent by  the  plaintiff  to  the  sale  and  conveyance  of  "Bice-Hope"  after  he  at- 
tained his  majority.  It  does,  however,  appear  that  a  part  of  the  price  of 
"Bice-Hope''  ($1,200)  was  applied  in  the  purchase  of  another  place,  (Xx>|^ 
Hall.)  the  title  to  which  was  executed  to  the  plaintiff,  his  mother,  and  one  of 
his  sisters  jointly;  and  that  they  removed  to  the  new  place  and  resided  there 
many  years,  claiming  it  as  their  own;  and  that  the  plaintiff,  becoming  em- 
barrassed in  his  affairs,  mortgaged  his  interest  therein  to  secure  a  debt  of  liis 
own.  We  cannot  doubt  that  the  plaintiff  was  cognizant  of  these  facts,  and 
enjoyed  his  interest  m  the  new  place,  which  arose  "directly"  out  of  the  sale 
of  "Bice-Hope, "  as,  in  part  at  least,  a  substitute  for  the  place  sold.  See  Hel^ 
ton  V.  Brigg8,  4  Des.  465;  Irvine  v.  Irvine,  9  Wall.  626.  In  the  case  from 
Des.,  which  was  somewhat  like  this,  it  was  said:  "If  Thomas  Briggs  (former 
infant)  did  not  mean,  in  accepting  the  Dobbins  tract  from  his  mother,  to  con- 
firm her  acts,  he  meant  to  commit  a  fraud,  which  the  court  will  not  sanction. 
See  \^Inv)(>od  v.  TwyneA  Ambler,  419;  \Harvey  v.  A$7dey,']  3  Atk.  607;  [Thome 
V.  Thome,']  1  Vern.  182,  and  CecU  v.  Cornea  Salisbury,  2  Vem.  225."  It  is 
urged,  however,  that,  even  if  this  be  so,  the  third  of  Log  Hall  was  not  a  ben- 
efit "adequate"  to  plaintiff's  interest  in  "Bice-Hope,"  and  for  that  reason  its 
acceptance  could  not  operate  as  a  confirmation  of  the  deed  of  the  latter.  While 
it  may  be,  in  order  to  raise  an  implied  assent  by  substitution,  that  the  proper^ 
accepted  should  bear  some  proportion  to  that  sold,  it  should  not  be  overlooked 
that  the  question  is  really  not  one  of  payment,  but  as  to  what  was  the  inten- 
tion of  the  party. 

But  without  regard  to  the  relative  value  of  plaintiff's  interest  in  Log  HaU, 
we  concur  with  the  circuit  judge  that  the  acquiescence  of  the  plaintiff  in  the 
conveyance  to  Allen  was  such  as  "to  authorize  fairly  the  inference  of  his  as- 
sent to  it. "  He  was  20  years  of  age  when  he  voluntarily  signed  the  deed  in 
1870.  Attaining  his  majority  in  1871,  from  that  time  until  1886,  when  he 
instituted  this  proceeding  to  set  aside  his  conveyance, — over  fourteen  years, — 
he  held  his  interest  in  the  Log  Hall  tract  and  acquiesced  in  the  deed  of  *' Bice- 
Hope"  to  Allen.  It  was  very  properly  conceded  in  the  argument  that  acqui- 
escence for  such  a  period  of  time  would  have  been  amply  sufficient  to  make 
out  a  case  of  implied  confirmation,  if  there  had  been  no  insuperable  obstacle 
in  the  way  of  his  avoiding  the  deed  during  the  life  of  his  mother.  But  it  was 
urged  that  there  was  such  obstacle;  that  the  plaintiff,  being  only  a  remain- 
der-man, had  no  right  to  claim  actual  possession  of  any  portion  of  the  "Bice- 
Hope"  plantation,  until  after  the  death  of  Mrs.  Ihley,  the  life-tenant,  and  as 
a  consequence  he  could  not  make  application  to  have  his  deed  annulled  until 
that  time,  (1885,)  and,  that  being  the  case,  it  could  not  properly  be  said  that 
he  "acquiesced"  m  that  which  it  was  out  of  his  power  to  avoid.  It  may  be 
that  the  death  of  the  mother  was  the  time  at  which  the  land  was  to  be  divided 
among  the  children.  But  we  do  net  understand  that  the  plaintiff  was  thereby 
precluded  from  making  application  to  set  aside  his  deed,  signed,  as  alleged, 
when  he  was  under  age,  at  any  time  after  he  attained  his  majority.  The  two 
matters,  in  point  of  time,  are  not  necessarily  identical  He  had  a  saleable  in- 
terest in  "Rice-Hope"  during  the  life  of  his  mother,  and,  having  conv^ed 
that  interest  to  Allen,  we  know  of  no  reason  why  he  could  not  have  assailed 
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the  deed,  executed  when  he  was  under  age,  at  any  time  after  he  come  of  age, 
and  that  whether  his  mother,  the  life-tenant,  was  then  living  or  dead.  In  the 
view  that  it  was  his  intention  to  make  that  question,  it  was  due  to  fair  deal- 
ing to  the  purchasers  and  to  all  concerned,  that  it  should  have  been  made 
promptly  after  he  attained  his  majority.  We  do  not  think  it  could  alter  the 
case,  if,  as  alleged,  the  plaintiff  was  under  the  impression  that  he  could  not 
make  the  question  until  after  the  death  of  his  mother,  the  life-tenant.  He  cer- 
tainly had  full  knowledge  of  all  the  facts;  and,  after  he  had  reached  his  ma- 
jority, he  must,  like  all  other  persons,  be  assumed  to  have  known  the  law ; 
and  if  he  did  not  claim  his  rights,  others  cannot  be  made  to  suffer  the  conse- 
quences. 

We  concur  with  the  circuit  judge  that  the  acquiescence  of  the  plaintiff  in 
his  deed  to  Macon  B.  Allen  for  14  years  after  he  attained  his  majority,  while 
enjoying  his  substituted  interest  in  Log  Hall,  must  be  considered  as  a  con- 
firmation of  the  same.  '*The  rules  with  respect  to  wliat  shall  amount  to  a 
confirmation  of  a  sale  made  by  an  infant,  after  he  attains  full  age,  are  better 
ascertained.  A  very  sliffht  circumstance,  demonstrating  his  assent,  will  bind 
him,  or  any  act  by  which  his  assent  is  manifested.  Thus,  if  an  infant  pur- 
chase land,  and  continue  in  possession  after  he  attains  full  age,  it  will  be  re- 
garded as  a  confirmation  of  the  purchase;  or  if  he  makes  exchange  of  the 
lands,  or  if  he  take  a  lease  rendering  rent  and  continue  in  possession  several 
years  after  he  comes  of  age,  it  is  a  confirmation  of  the  contract  ah  (nitio,  and 
he  is  bound  for  the  rent  in  arrear.  In  short,  any  word  or  action  from  which 
his  assent  to  the  contract  may  fairly  be  deduced,  will  be  regarded  as  a  con- 
firmation."   Cheshire  v.  Barrett,  supra. 

The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  McIveb,  J.,  concur. 

NOTE. 

Inpanct— AvoiDAircs  or  Gontbact.  The  deed  of  an  infiint  may  be  avoided  at  any 
time  after  becoming  of  age,  until  he  la  barred  by  the  statute  of  limitations,  provided 
there  has  been  no  word  or  act  on  his  part  indicating  assent.  Wells  v.  Seixas,  24  Fed. 
Bep.  82.  On  the  other  hand,  that  mere  acquiescence  beyond  a  reasonable  time  after 
minority  ceases  bars  the  right  to  disaffirm,  see  Goodnow  v.  Lamber  Co.,  (Minn.)  18 
K.  W.  Re|>.  283;  O'Brien  y.  Gaslin,  (Neb.)  SO  K.  W.  Rep.  274.  If  an  infant  oontinnes, 
after  arriving  at  full  age.  to  occupy  a  position  which  is  only  explicable  upon  the  suppo- 
sition that  he  intends  to  stand  by  a  contract  executed  during  minority,  such  contract 
wiU  be  deemed  to  be  ratified.    Durfee  ▼.  Abbott,  (Mich.)  28  N.  W.  Hep.  62L 


Glotbb  9.  BuRBRiDOs  and  another. 
{Suprems  Obvrt  qf  South  OaroHna.    October  6,  1887.) 

BaELMKRT— DbPOBIT  or  YALUABLas  IN  SaFS— ObOIKABT  GajBB— iKSTBUOTIOir. 

Plaintiff  deposited  with  defendants,  as  accommodation  depositaries,  a  sum  of 
money,  which  was  sealed  up  in  an  envelope  and  placed  in  their  safe,  and  took  a  re- 
ceipt therefor.  In  an  action  to  recover  the  sum,  the  trial  court,  in  enumerating 
the  matters  which  would  amount  to  gross  no^ligence  so  as  to  make  the  defendants 
liable,  stated  that,  if  the  money  was  abstracted  out  of  the  safe  by  any  etie  of  their 
employes  who  were  occasionally  sent  to  the  safe,  the  defendants  would  be  liable. 
Held  that,  as  the  question  was  whether  defendants  exercised  ordinary  care  in  refer- 
ence to  the  deposit,  this  was  to  be  determined  by  what  was  their  business  habit  in 
r^ard  to  entering  their  safe ;  and  the  question  should  have  been  left  to  the  jury. 
McIvxB,  J.,  dissents. 

Appeal  from  court  of  common  pleas,  Colleton  county;  Kershaw,  Judge. 

McGowAK»  J.  John  W.  Burbridge  and  J.  G.  Lucas  were  merchants  at 
IfValterboro,  under  the  name  and  style  of  "John  W.  Burbridge  &  Co.,"  and 
used  in  their  business  a  steam  and  Marvins'  safe  with  two  keys,  each  mem- 
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ber  of  the  firm  carrying  one.  On  December  14,  1880,  the  plaintiff,  James  S. 
Glover,  being  about  to  leave  the  town,  went  into  their  office,  and  for  con- 
venience and  safety,  deposited  with  John  W.  Burbridge  $200  and  took  from 
him  the  following  acknowledgment:  "8200.  Due  James  S.  Glover  or  bearer 
two  hundred  dollars  left  on  deposit.  [Signed]  JoEtN  W.  Burbridge  &  Co* " 
The  money  was  counted,  put  into  an  envelope  with  Glover's  name  upon  it, 
and  placed  in  one  of  the  pigeon  holes  of  the  safe.  Nothing  more  concerning 
the  matter  appears,  until  after  the  death  of  Lucas,  and  the  settlement  of  bis 
estate;  when,  as  the  plaintiff  states,  he  was  looking  through  a  pocket  book 
for  some  old  notes  and  "found  this  note  among  others,  some  of  which  were 
out  of  date."  He  then,  in  1886,  presented  the  paper  to  John  W.  Burbridge 
for  payment,  which  was  refused;  and  he  thereupon  brought  this  action. 

The  partner,  Lucas,  having  died  in  the  mean  time,  his  executor,  John  P. 
Lucas,  denied  each  and  every  allegation  of  the  complaint,  pleaded  that  his 
testator  was  never  liable  for  the  individual  transaction  of  his  partner;  but,  if 
80,  he  had  fully  administered  the  estate  of  his  testator.  The  surviving  part- 
ner, Burbridge,  admitted  the  deposit,  but  alleged  that  no  consideration  was 
received  for  it;  that  the  money  was  taken  on  deposit  purely  as  a  matter  of 
kindness  and  accommodation  for  a  few  days;  that  the  package  containing  tbe 
money  was  deposited  in  the  safe,  and  was  never  broken  by  either  member  of 
the  firm  or  by  their  authority,  and  that,  if  the  package  was  not  handed  back 
to  the  plaintiff,  it  was  lost  without  negligence  upon  the  part  of  the  firm. 

The  cause  came  on  for  trial  before  Judge  Kershaw  and  a  jury.  The  tes- 
timony is  printed  in  the  brief,  and  it  appears  that  there  was  really  no  evidence 
of  importance  upon  the  point  in  issue,  except  that  of  tlte  parties,  the  plaintiff 
Glover,  and  of  the  surviving  partner,  Burbridge.  The  other  party  to  the 
transaction,  J.  C.  Lucas,  was  dead,  and,  of  course,  his  lips  were  closed.  Under 
the  charge  of  the  judge,  the  jury  found  for  the  plaintiff  $200,  and  the  defend- 
ant appeals  to  this  court  upon  the  following  grounds:  "(1)  Because  his 
honor  charged  the  jury  that,  if  the  money  was  abstracted  by  one  of  the  de- 
fendants' servants,  who  were  occasionally  sent  to  the  safe,  defendants  would 
be  liable  as  naked  depositaries,  which,  it  is  respectfully  submitted,  was  error. 
(2)  Because  his  honor  failed  to  charge  the  jury,  as  requested  by  defend- 
ants, that,  if  the  jury  believed  from  the  testimony  that  no  consideration  of 
any  kind  had  been  given  the  defendants  for  the  instrument  in  writing,  herein, 
sued  on,  the  defense  of  niLdum  pactum  had  been  made  out;  which,  it  is 
respectfully  submitted,  was  error.  (3)  Because  his  honor  failed  to  charge 
the  jury,  as  requested  by  the  defendants,  that  the  gross  negligence  necesaary 
to  charge  defendants  must  amount  to  deceit  or  fraud:  which,  it  is  respectfully 
submitted,  was  error.  (4)  Because  his  honor  failed  to  define  gross  negligence 
to  the  jury;  which,  it  is  submitted,  was  error.  And  at  the  same  time  and 
place  will  move  the  court  to  reverse  the  order  of  his  honor  refusing  to  grant 
the  new  trial  moved  for,  on  the  following  grounds:  (1)  Because  his  honor 
should  have  held  that  there  was  no  evidence  to  sustain  the  verdict.  (2)  Be- 
cause his  honor  should  have  held  that  the  jury  had  disregarded  both  law  and 
facts,  in  their  verdict,  inasmuch  as  there  was  nothing  to  show  either  deceit 
or  fraud  on  the  part  of  the  defendants, "  etc. 

This  is  an  action  at  law.  and  it  surely  cannot  be  necessary  to  repeat,  w^hat 
we  have  so  often  held,  that  this  court  has  no  authority  to  review  a  decision 
of  the  circuit  judge  refusing  to  grant  a  new  trial,  upon  the  alleged  Insuffi- 
ciency  of  the  testimony  as  to  the  facts.  Several  of  the  grounds  of  appeal  al- 
lege that  the  judge  refused  to  charge  certain  "requests"  made.  We  have  not 
been  able  to  find  such  requests  in  "the  case,"  but  from  the  view  which  the 
court  takes  it  will  not  be  necessary  to  consider  any  of  the  grounds  but  the 
first,  viz. :  "  That  his  honor  charged  the  jury  that,  if  the  money  was  abstracted 
by  one  of  the  defendants'  servants,  who  were  occasionally  sent  to  the  safe, 
defendants  would  be  responsible  as  naked  depositaries."    What  the  judge  did 
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say  is  the  following:  "Well,  now,  if  that  is  the  nature  of  the  transaction,  (and 
it  is  for  you  to  say  whether  it  is  or  not,)  then,  though  it  was  not  paid  back 
again,  they  could  not  be  made  responsible  unless  it  appeared  that  they  had 
not  used  even  ordinary  care.  They  would,  in  that  case,  be  liable  for  what  is 
called  gross  negligence. — if  they  used  it  for  their  own  purposes,  or  if  it  was 
abstracted  out  of  the  safe  by  any  one  of  their  servants  or  employ eSr  who  are 
occasionally  sent  to  the  safe,  or  if  it  appeared  to  be  kept  in  such  a  loose 
and  careless  manner  as  to  amount  to  gross  negligence.  Only  in  these  condi- 
tions would  they  be  liable, "  etc.  We  agree  entirely  with  the  announcement 
here  made  of  the  general  principle  that  naked  depositaries  are  only  liable  for 
gross  negligence  or  a  lack  of  ordinary  care.  But  we  think  that  in  enumer- 
ating the  matters  which  would  amount  to  gross  negligence,  the  rule,  as  ap- 
plied to  employes  sent  to  the  safe,  was  stated  somewhat  too  positively  and 
broadly.  In  the  connection  here,  the  question  was  not  whetlier  a  principal 
is  responsible  for  the  criminal  act  of  his  servant,  or,  if  so,  to  what  extent; 
but  it  was  simply  whether  the  defendants  exercised  ordinary  care  in  refer- 
ence to  the  deposit,  which,  as  it  seems  to  us,  was  to  be  determined  by  what 
was  their  business  habit  in  regard  to  entering  their  safe.  When  the  plaintiff 
voluntarily  made  the  defendants  his  accommodation  depositaries  for  a  day  or 
two,  he  must  be  taken  to  have  done  so  with  reference  to  the  fact  that  they 
had  a  safe,  and  to  their  known  habits  of  business  in  regard  to  it.  If  it  was 
the  habit  of  the  defendants  occasionally,  as  found  necessary  or  convenient,  to 
send  a  trusty  clerk  to  the  safe  with  a  key,  we  can  hardly  suppose  that,  by  ac- 
cepting the  deposit,  they  bound  themselves  to  a  higher  degree  of  care  than 
they  habitually  exercised  in  their  own  business,  and  in  reference  to  their  own 
cash.  The  very  question  was  as  to  ordinary  care, — whether  the  occasional 
sending  of  a  trusty  clerk  to  the  safe  was  under  the  circumstances  less  than 
ordinary  care,  and  necessarily  gross  negligence.  "When  the  bailment  is  for 
the  sole  benefit  of  the  bailor,  the  law  requires  only  slight  diligence  on  the 
part  of  bailee,  and  of  course  makes  him  answerabl^  only  for  gross  neglect." 
Story,  Bailm.  §  23.  "If  goods  deposited  are  stolen  by  the  servants  of  a  private 
depositary,  without  gross  negligence  on  his  own  part,  he  is  not  chargeable 
any  more  than  he  would  be  if  the  theft  were  by  a  stranger."  Story,  Bailm. 
§  88;  Foster  v.  J5an/c,  17  Mass.  479.  "The  fidelity  which  the  depositary 
ought  to  apply  to  the  care  of  the  thing  confided  to  him,  should  be  the  same 
which  he  applies  to  the  care  of  his  own."    Id.  §  65. 

In  any  view  that  can  be  taken,  it  seems  to  us  that  the  question  was  not  one 
purely  of  law,  but,  to  a  large  extent  at  least,  one  of  fact,  and  should  have 
been  left  to  the  jury.  The  judgment  of  this  court  is  that  the  judgment  of 
the  circuit  court  be  reversed,  and  the  cause  remanded  to  the  circuit  court  for 
a  new  trial. 

Simpson,  C.  J.    I  concur  in  the  result. 

McIVEB,  J.  I  dissent.  It*  seems  to  me  that  the  paper  sued  on  was  an  or- 
dinary due-biU,  the  additional  words  "money  left  on  deposit"  only  serving  to 
show  the  considemtion.  If  this  be  so,  then  I  am  not  prepared  to  admit  that 
it  was  competent  for  the  defendants  to  show  by  parol  evidence  that  the  con- 
tract was  of  a  different  character.  I  am  inclined  to  think,  therefore,  that  the 
plaintiff  was  entitled  to  recover. 


LowBY,  Adm^x,  etc.,  v,  Jaoeson,  Adm'r,  and  others 
(Supreme  OouH  of  SotOh  Ctiroiina.    October  6,  1887.) 

1  PABTIXfr— MlSJOIlTDEB—DVMUBRBR. 

A  demurrer  to  a  complaint,  alleging  a  defect  of  i)arties  defendant,  can  only  be 
interposed  in  case  of  a  non-joinder  of  necessary  parties,  and  never  in  case  of  a  mis- 
joinaer. 
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2.   AonON— JOIKDXB  OF  GAXmSB— DSKUBBKB. 

Where,  in  an  action  against  the  heir  of  a  deceased  debtor,  to  which  the  adminis- 
trator of  the  debtor  is  made  a  party,  some  of  the  facts  stated  in  the  complaint  would 
constitute  a  cause  of  action  against  the  administrator,  but  it  is  manifest  that  such 
facta  are  stated,  not  for  the  purpose  of  furnishing  a  cause  of  action  against  such  ad- 
ministrator, but  to  show  tnat  plaintiff  has  a  cause  of  action  against  the  heir,  the 
statement  of  such  facts  does  not  render  the  complaint  amenable  to  the  objection 
that  two  causes  of  action  have  been  improperly  united. 

8.  DncsNT  AND  DnsTHiBunoN— Hsxb's  Liabiutt  fob  Dkbts— Aotioh  bt  Cbbditob— 
Pabtibb. 

Under  the  practice  of  South  CSarolina,  the  administrator  of  a  deceased  debtor  is 
a  proper  party  defendant  to  an  action  by  a  creditor  against  the  heir  of  the  debtor  on 
account  of  real  estate  descended. 

4.  Samb— Hbib's  Liabilitt— Action  bt  Cbbditob. 

In  an  action  against  an  heir  for  the  debt  of  the  ancestor,  on  account  of  real  estate 
descended,  there  is  no  necessity  for  any  "allegation  of  any  promise,  undertaking, 
contract,  agreement,  obligation,  or  liability,  express  or  implied/'  on  the  part  of 
the  heir,  to  pay  the  debt. 

6.  Plbading— Dbmubbbb—Joibdbb  m. 

A  joint  demurrer  must  fail  as  to  all,  unless  it  can  be  sustained  as  to  all  who  join 
in  the  demurrer,  even  though  it  might  be  good  if  interposed  by  one. 

6.  Samb^-Demubbbb— Plbading  Ovbb— GoNDrrioirs. 

Under  Ck>de  8.  C.  {  103,  providing  that,  **  after  the  decision  of  a  demurrer,  the 
court  shall  •  •  •  allow  the  party  to  plead  over  upon  such  terms  as  are  just," 
the  question  of  what  terms  are  just  is  one  of  fact,  and  is  determinable  by  the  circnit 
judge  as  a  matter  addressed  to  his  discretion. 

7.  Husbabd  and  Wifb— Actions  bt— Pabtibb. 

Under  Code  8.  G.  1 135,  which  provides  that,  "  when  a  married  woman  is  a  party, 
her  husband  must  be  joined  with  her,  except  that,  when  the  action  ooncerns  her 
separate  property,  she  may  sue  or  be  sued  alone,"  in  an  action  agjainst  her  as  heir, 
for  the  debt  of  her  ancestor,  on  account  of  real  estate  descended,  ner  husband  may 
be  joined  as  a  party  defendant. 

Appeal  from  court  of  common  pleas,  Chesterfield  county ;  Wallace,  Judge. 

MolTEB,  J.  Inasmucli  as  the  questions  presented  by  this  appeal  arise  un- 
der a  demurrer,  a  brief  statement  of  the  pleadings  becomes  necessary.  The 
allegations  of  the  complaint  are  substantially  as  follows:  (1)  That  said  Alex- 
ander May  made  his  note  under  seal  to  Alfred  M.  Lowry,  dated  twenty-ninth 
of  December,  1859,  and  payable  one  day  after  date,  for  the  sum  of  •48.91; 
(2)  that  Alexander  May  died  intestate  some  time  in  the  year  1860,  seized  and 
possessed  of  certain  real  estate,  and  that  letters  of  administration  upon  his  es- 
tate were  duly  committed  to  the  defendant  Jackson;  (3)  that  there  was  a  judg- 
ment for  a  large  sum  of  money  against  said  Alexander  May,  remaining  un- 
paid at  the  time  of  his  death,  and  that,  owing  to  the  destruction  of  the  rec- 
ords, in  March,  1865,  it  has  long  since  been  impossible  to  ascertain  what 
amount  of  assets  went  into  the  hands  of  said  Jackson,  as  administrator  as 
aforesaid,  although,  in  response  to  repeated  demands  made  by  said  Alfrod  M. 
Lowry  in  his  life-time  upon  said  Jackson  for  payment  of  said  note,  the  said 
Jackson  always  declared  that  the  aforesaid  judgment  was  more  than  sufficient 
to  exhaust  all  the  personal  assets  of  the  estate  of  said  Alexander  May;  (4) 
that  judgments  for  large  amounts  have  been  recovered  against  said  Jackson 
individually,  which  are  still  unpaid,  and  his  property  liable  to  execution  is 
wholly  insufficient  for  the  payment  thereof,  and  that  the  said  Jackson  is  be- 
lieved to  be  wholly  insolvent;  (5)  that  said  Alexander  May  left  surviving  him, 
as  his  heirs  at  law,  his  widow,  Susannah,  and  his  two  children,  Peter  and  the 
defendant  Mary,  who  has  since  intermarried  with  the  defendant  David  T. 
Bedfeam;  (6)  that  some  time  in  the  year  1861,  the  said  Peter  May  died  intes- 
tate, leaving,  as  his  sole  heirs  at  law,  his  mother,  Susannah,  and  his  sister, 
the  defendant  Mary,  and  that  the  said  Susannah  died  intestate  in  1875,  leav- 
ing as  her  sole  heir  at  law  the  defendant  Mary,  and  administration  of  her  per^ 
sonal  estate  has  been  duly  conmiitted  to  the  defendant,  MuUoy ;  (7)  that  the 
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land  of  which  the  said  Alexander  May  died  seized  consisted  of  two  tracts,-^ 
one  in  the  state  of  North  Carolina,  and  the  other  in  South  Carolina,  Chester- 
field county,  of  which  a  particular  description  is  given,  and  that  the  South 
Carolina  tract  largely  exceeds  in  value  the  amount  now  due  on  the  said  note, 
and  that  there  never  has  been  any  partition  of  the  same;  (8^  that,  after  the 
death  of  said  Alexander  May,  his  above-named  heirs  at  law  held  and  occupied 
the  said  land  as  tenants  in  common  until  the  death  of  Peter,  when  the  same 
was  held  in  common  by  the  said  Susannah  and  the  defendant  Mary,  with  her 
husband,  until  the  death  of  said  Susannah,  since  which  time  it  has  been  In 
the  possession  of  the  defendants  Mary  H.  Bedfearn  and  David  T.  Bedfeam; 
(9)  that  Alfred  M.  Lowry  died  intestate  in  1877,  and  administration  of  his  per- 
sonal estate  has  been  duly  committed  to  the  plaintiff;  (10)  that  no  part  of  the 
said  note  has  been  paid;  (11)  that  the  judgment  obtained  against  Alexander 
May  in  his  life-time,  hereinbefore  mentioned,  has  been  paid  by  lapse  of  time» 
if  not  otherwise,  and,  so  far  as  known  to  plaintiff,  there  is  now  no  other  debt 
due  by  the  estate  of  Alexander  May  remaining  unpaid,  except  the  note  here- 
inbefore mentioned.  Wherefore  the  plaintiff  demanded  judgment  against  the 
said  Mary  H.  Bedfeam,  and  her  husband,  David  T.  Bedfeam,  for  the  amount 
due  on  said  note,  on  account  of  the  real  estate  descended  to  the  said  Mary  and 
now  in  the  possession  of  herself  and  husband;  (2)  that  said  tract  of  land  be 
sold,  and  the  proceeds  thereof  be  applied  to  such  judgment,  and  the  costs  of 
these  proceedings ;  (3)  for  general  relief. 

To  this  complaint  tne  defendants  Jackson,  as  administrator  as  aforesaid,  and 
Bedfearn  and  wife  filed  a  joint  demurrer,  upon  the  folio  wing  grounds :  (1) 
Because  there  is  a  defect  of  parties  defendant,  in  that  Bedfearn  and  wife  are 
in  no  way  liable  on  the  note  sued  upon.  (2)  That  "several  causes  of  action 
have  been  improperly  united,  in  that  plaintiff  brings  her  action  to  recover 
against  the  defendant,  Stephen  Jackson,  as  administrator  on  a  note  alleged  to 
have  been  executed  to  her  intestate  by  the  intestate  of  said  Jackson,  and  in 
the  same  action  seeks  to  recover  against  the  defendants  Mary  H.  Bedfeam  and 
David  T.  Bedfearn  the  amount  of  the  said  note,  on  the  ground  that  they  are 
in  possession  of  lands  of  the  estate  of  the  intestate  of  said  Jackson.  The  last 
cause  of  action  being  one  which  does  not  arise  out  of  the  same  transaction  as 
that  against  the  defendant  Jackson,  as  administrator  as  aforesaid,  nor  out  of 
transactions  connected  with  the  same  subject  of  action,  and  being  none  of 
those  which  by  law  may  be  united  in  the  same  complaint  therewith. "  (3)  Be- 
cause "the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  these  defendants  Mary  H.  Bedfearn  and  David  T.  Bedfearn,  in 
that  there  is  no  allegation  of  any  promise,  undertaking,  contract,  agreement, 
obligation,  or  liability,  express  or  implied,  in  law  or  in  equity  to  pay  the  amount 
of  the  note  sued  upon." 

The  circuit  judge  overruled  the  demurrer,  with  leave  to  the  defendants  to 
answer  within  20  days,  upon  the  payment  of  the  costs  which  had  accrued  up 
to  that  time,  and  the  defendants  appealed  substantially  upon  the  grounds  set 
out  in  the  demurrer,  as  well  as  upon  the  additional  grounds  that  David  T. 
Bedfeam  was  in  no  view  of  the  case  a  proper  party,  and  that  the  judge  erred 
in  attaching,  aft  a  condition  precedent  of  the  leave  to  answer,  the  requirement 
that  defendants  should  pay  the  costs. 

It  is  clear  that  the  first  ground  of  demurrer — ^f  or  d^ect  of  parties  defendant — 
cannot  be  sustained,  even  if  it  be  conceded  that  the  two  Bedf earns  were  not 
proper  parties.  Defeat  of  parties,  as  the  word  imports,  means  too/?t^,  and 
not  too  many.  Hence,  as  is  said  in  Pom.  Bem.  §  ^:  "  A  demurrer  alleging 
this  particular  objection  can  only  be  interposed,  therefore,  in  case  of  a  non- 
joinder of  necessary  parties  plaintiffs  or  defendants,  and  never  in  case  of  a 
m^joinder.  The  word  <  defect'  is  taken  in  its  literal  sense  of  *  deficiency,' 
and  not  in  a  broader  sense  as  meaning  any  error  in  the  selection  of  parties. 
Upon  this  point  the  courts  are  nearly  unanimous. ''   In  fact,  as  it  appears  from 
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the  note  (3)  to  section  287,  this  construction  is  now  universal,  as  the  case  in 
Wisconsin  which  held  the  contrary  has  since  been  overruled,  and  the  court  in 
that  state  is  now  in  harmony  with  all  the  other  states. 

As  to  the  second  ground  of  demurrer,  it  seems  to  us  to  be  based  upon  a  mis- 
conception of  the  complaint.  For  it  does  not  there  appear  that  the  plaintiff 
claims  to  have  any  cause  of  action  against  Jackson  as  administrator,  nor  is 
any  judgment  against  him  demanded.  It  is  true  that  some  of  the  facts  stated 
in  the  complaint  would  constitute  a  cause  of  action  against  the  administrator; 
but  it  is  manifest  that  those  facts  are  stated,  not  for  the  purpose  of  furnish- 
ing a  basis  for  a  cause  of  action  against  the  administrator,  but  for  the  purpose  of 
showing  that  the  plaintiff  has  a  cause  of  action  against  Mary  H.  Redfearn  and 
David  T.  Redfearn,  by  reason  of  the  fact  that  the  land  of  the  deceased  debtor 
has  descended  to  the  said  Mary  as  his  heir,  and  that  she,  with  her  husband,  is 
now  in  possession  of  the  same;  and  the  fact  that  there  may  be  allegations  in 
the  complaint  not  necessary  to  support  such  a  cause  of  action,  does  not  render 
it  amenable  to  the  objection  that  two  causes  of  action  have  been  improperly 
united.  So  that  the  real  ground  of  objection  is  that  Jackson,  as  administni- 
tor,  has  been  improperly  made  a  party  to  a  case  in  which  a  cause  of  action 
against  the  Redfearns  is  sought  to  be  enforced.  Now,  even  if  it  should  be 
conceded  that  the  administrator  was  improperly  made  a  party,  that  would  not 
afford  a  ground  for  demurrer,  as  we  have  seen  in  considering  the  first  ground, 
for  that  would  be  an  objection  on  account  of  excess,  and  not  for  d^fecU  of 
parties;  and  as  the  only  question  presented  by  the  appeal  is  whether  the  de- 
murrer was  properly  overruled,  this  view  would  be  sufficient  to  dispose  of  it 
But  we  do  not  desire  to  be  regarded  as  conceding  that  the  administrator  was 
not  a  proper  party.  It  is  true  that,  under  the  former  system  of  pleading,  the 
administrator  was  not  a  proper  party  to  an  action  at  law  against  the  heir,  for 
the  debt  of  the  ancestor,  on  account  of  real  estate  descended;  but  it  was  other- 
wise in  a  proceeding  in  egnity,  where  the  administrator  was  not  only  a 
proper,  but  a  necessary,  party.  Story,  Eq.  PI.  §§  173,  176,  180;  Vernon  v. 
Valk,  2  Hill,  (S.  C.)  257;  Goodhue  v.  Barmoell,  liice  Eq.  289,  recognized  in 
Mohley  v.  Cureton,  2  S.  G.  148.  Now,  since  the  Code  has  substituted  a  totally 
different  system  of  pleading,  and  abolisUed  the  distinction  between  actions  at 
law  and  proceedings  in  equity,  whereby  a  defendant  may  plead  equitable  as 
well  as  legal  defenses  to  the  same  action,  we  do  not  see  why  the  administra- 
tor may  not  be  regarded,  at  least,  as  a  proper  party  to  an  action  against  the 
heir,  for  the  debt  of  the  ancestor,  on  account  of  real  estate  descended,  or  why 
the  heir,  when  sued  alone  in  such  an  action,  may  not  require  that  the  admin- 
istrator shall  be  made  a  party,  {Cleveland  v.  Mills,  9  S.  C.  436,)  in  order  to 
prevent  circuity  of  action,  by  furnishing  the  heir  with  an  opportunity  of  re- 
quiring from  the  administrator,  if  he  desires  it,  an  account  of  the  assets  pri- 
marily appropriated  to  the  payment  of  debts. 

The  third  ground  of  demurrer  cannot  be  sustained.  In  an  action  against 
the  heir  for  the  debt  of  the  ancestor,  on  account  of  real  estate  descended,  there 
is  no  necessity  for  any  "allegation  of  any  promise,  undertaking,  contract, 
agreement,  obligation,  or  liability,  express  or  implied,"  on  the  part  of  the  heir 
to  pay  the  debt.  The  obligation  to  do  so  does  not  arise  from  any  promise  or 
undertaking,  either  express  or  implied,  on  the  part  of  the  heir  to  pay  the  debt, 
but  upon  the  ground  that  he  is  in  possession,  as  heir,  of  certain -property  liable 
for  the  payment  of  the  debt.  This  conclusively  appears  from  the  fact  that  his 
liability  only  extends  to  the  value  of  the  property  descended,  even  though  it 
may  be  much  less  than  the  amount  of  the  debt;  whereas,  if  his  liability  arose 
from  any  promise  or  undertaking  to  pay  the  debt,  it  would  extend  to  the  whole 
amount  of  the  debt,  regardless  of  the  value  of  the  property  which  he  took  by 
descent.  As  to  the  absence  of  any  allegation  of  any  "obligation  or  liability" 
on  the  part  of  the  Redfearns  to  pay  the  debt,  it  is  obvious  that  such  an  allega- 
tion would  be  a  mere  legal  conclusion  from  the  facts  stated,  and  therefore  not 
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only  unnecessary  but  improper,  as  the  well  settled  rule  is  that  facts ,  and  not 
legal  conclusions,  must  be  stated  in  pleadings  under  tlie  Code. 

As  to  the  ground  taken  by  appellant,  that  the  demurrer  should  have  been 
sustained  as  to  David  T.  Kedfearn,  because  he  was  in  no  view  of  the  case  a 
proper  party,  it  would  be  sufficient  to  say  that  the  demurrer  being  joint,  it 
must  fail  as  to  all,  even  though  it  might  be  good  if  interposed  by  one,  unless 
it  can  be  sustained  as  to  all  who  join  in  the  demurrer.  Pom.  Rem.  §  291. 
But  in  addition  to  this,  it  seems  from  section  137  of  the  Code  that  David  T. 
Redfearn  was  a  proper  party.  That  section  provides:  "When  a  married  wo- 
man is  a  party,  her  husband  must  be  joined  with  her,  except  that,  when  the 
action  concerns  her  separate  property,  she  may  sue  or  be  sued  alone, "  though 
neither  the  husband  nor  his  property  can  be  made  liable  for  any  recovery 
against  her  in  such  a  suit.  Now,  conceding  that  the  action  here  does  concern 
the  separate  property  of  the  wife,  though  that  fact  is  not  stated  in  the  com- 
plaint, it  does  not  follow  that  the  husband  was  an  improper  party;  for  the 
language  of  the  statute,  when  laying  down  the  general  rule,  is  imperative, — 
'^mtist  be  joined,''  but,  in  stating  the  exceptions,  it  is  merely  permissive, — 
*^may  sue  or  be  sued  alone, " — which,  of  course,  implies  that  the  husband  may 
be  joined  with  her  even  in  actions  concerning  her  separate  property. 

The  only  remaining  inquiry  is  whether  there  was  any  error  on  the  part  of 
the  circuit  judge  in  requiring,  as  a  condition  precedent  for  the  leave  to  answer 
over,  the  payment  of  the  costs  accrued  up  to  that  time.  Section  195  of  the 
Ckxie  provides:  "After  the  decision  of  a  demurrer,  the  court  shall,  unless  it 
appear  that  the  demurrer  was  interposed  in  bad  faith,  or  for  purposes  of  de- 
lay, allow  the  party  to  plead  over  upon  such  terms  as  may  be  just.''  Who 
shall  determine  what  terms  are  just  the  statute  does  not  declare;  but  inas- 
much as  that  is  a  question  of  fact,  it  would  seem  to  be  determinable  alone  by 
the  circuit  judge,  as  a  matter  addressed  to  his  discretion;  and  such  has  been 
the  view  heretofore  taken  by  this  court  in  Railroad  Co,  v.  White,  14  S.  C.  52, 
where  the  point  now  raised  was  decided  adversely  to  the  view  contended  for 
by  appellant;  and  the  same  principle  was  subsequently  acted  upon  in  the  cases 
of  Cureton  v.  Stokes,  20  S.  C.  582,  and  in  a  case  between  the  same  parties  in 
22  S.  C.  583. 

The  judgment  of  this  court  is  that  the  order  overruling  the  demurrer  be 
affirmed,  with  leave  to  the  defendants  to  answer  within  20  days  after  written 
notice  to  their  attorneys  of  this  decision,  upon  payment  of  the  costs  which 
had  accrued  up  to  the  date  of  said  order,  to  be  taxed  by  the  clerk  of  the  court 
of  common  pleas  for  Chesterfield  county. 

SiMPsOK,  C.  J.,  and  McGowan,  J.,  concur. 


Woodward  and  others  v,  Eluott  and  others. 
(Supreme  Oouri  of  South  Ctiroiina.    October  10,  18S7.) 

1.  PABTiTioir-~HBABi]fa  AT  Ghambbrb— Obdieb  of  Salb— Consent  of  Pabtibb. 

Gen.  St.  S.  G.  |  2115,  provides  that  "  the  judges  of  the  courts  of  common  pleas 
shall  have  power,  at  chambers,  to  grant  writs  of  prohibitioD  and  mandamus,  and  to 
hear  and  determine  motions  to  set  aside  or  stay  executions,  in  the  same  manner  in 
every  respect  as  if  the  court  was  actually  sitting,  and,  with  the  consent  of  all  adult 
parties  in  a  cause,  and  of  the  guardian  ad  litem  of  infants  therein,  to  hear  and  deter- 
mine any  matter  not  properly  triable  before  a  jury,"  etc. ;  and,  in  another  paragraph 
of  the  same  section,  that  **they  [said  judges]  may  hear  and  determine  actions  for  par- 
tition, and  may  grant  all  writs  and  processes  in  such  actions,  at  chambers,  in  the  lilce 
manner  and  with  the  same  effect  as  are  now  granted  in  term  time."  Hcidj  that 
such  judges  have  jurisdiction  to  mnt  an  order  of  sale  in  partition,  at  chambers, 
without  the  consent  of  t!ie  parties  In  interest. 

2.  8am»— Sa LB— NonoB— Relief. 

A  sale  in  partition  was  made  after  due  advertisement,  and  without  objection  from 
any  of  the  parties  interested,  although  the  evidence  tended  to  show  that  they  had 
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actual  notice  of  the  time  and  place  of  sale.  Hdd,  tiiat  plaintiffe  oonld  cUim  no  re- 
lief againnt  tiie  sale  under  Ooae  8.  O.  {  196,  which  provides  that  '*  the  court  mav,  in 
its  discretion,  at  any  time  within  one  year  after  notice  thereof,  relieve  a  party  irom 
'  a  judgment,  order,  or  other  prooeedinff,  taken  against  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect,"  nor  under  any  other  provision  of  the 
law. 

8.  Sams— Pmnoir  fob— PLSADiNe. 

Defendant,  m  an  action  for  partition,  was  not  named  in  the  oompiaint  as  the 
widow  of  the  intestate,  and  her  share  of  the  estate  specifically  stated.  MM^  that  such 
omission  was  immaterial,  where  It  appeared  that  she  was  served  with  the  summons, 
and  that  she  acted  and  was  treated  as  one  of  the  parties. 

Appeal  from  court  of  common  pleas,  Georgetown  coanty;  Waixaos,  Judge. 

McIvEB,  J.  Sometime  in  the  year  1882,  June  Woodward,  the  elder,  de> 
parted  this  life  intestate,  leaving  as  his  heirs  at  law  his  widow,  Silla,  and  the 
six  children  named  as  such  in  the  complaint,  being  seized  and  possessed  at 
the  time  of  his  death  of  a  certain  tract  of  land  situate  in  Georgetown  county, 
containing  about  400  acres,  which  is  the  subject-matter  of  controversy  in  the 
present  case.  In  July,  1884,  an  action  was  commenced  by  two  of  these  chil- 
dren, viz.,  Amelia  and  Susan,  againstsaid  Silla  Woodward,  the  widow,  though 
she  was  not  named  as  such  in  the  summons  or  complaint,  or  in  any  of  the  sub- 
sequent proceedings,  but,  on  the  contraiy,  from  the  phraseology  of  the  com- 
plaint, seems  to  have  been  regarded  at  that  time  as  one  of  the  children  of  June 
Woodward,  Sr.,  as  well  as  against  the  children  of  said  June  and  the  present  de- 
fendant, Elliott,  for  the  purpose  of  partitioniDg  said  lands.  None  of  the  de- 
fendants answered,  and,  on  the  twelfth  of  November,  1884,  Judge  Kjsbshaw 
granted  an  order  for  a  writ  of  partition  to  issue,  to  be  directed  to  three  commis- 
sioners, directing  them  to  partition  the  said  land  among  the  heirs  of  said  June 
Woodward,  according  to  their  respective  interests  therein.  No  further  pro- 
ceedings being  had  under  this  order.  Judge  Fraser,  on  the  eighth  of  ^lay, 
1885,  granted  another  order,  wherein,  after  reciting  that  the  writ  of  partition 
previously  authorized  has  been  suspended,  "pending  a  negotiation  between 
the  parties  looking  to  a  family  settlement,  which  has  not  been  effected, "  and 
that  the  number  of  commissioners  mentioned  in  said  order  "are  three,  instead 
of  five, — the  number  now  required,** — ^the  former  order  was  rescinded,  and  it 
was  ordered  that  a  new  writ,  directed  to  five  commissioners,  do  issue,  direct- 
ing said  commissioners  to  partition  said  land  among  the  said  parties  according 
to  their  respective  interests  therein.  Upon  this  order  there  is  an  indorse- 
ment signed  by  the  clerk  of  the  court,  in  these  words:  "I  this  day,  four- 
teenth day  of  May,  1885,  mailed  to  plaintiffs  and  defendants  notice  of  order 
of  partition.  '*  In  pursuance  of  this  last-mentioned  order,  a  writ  of  partition 
was  issued,  directed  to  the  five  commissioners  therein  named,  requiring  them 
to  make  partition  of  said  land,  by  setting  apart  to  each  of  the  said  parties  *'a 
proportion  of  said  real  estate  to  which  they  may  be  entitled,  respectively,  as 
heirs  at  law  and  distributees  of  the  said  June  Woodward,  deceased,"  with  the 
usual  provision  that,  in  case  such  partition  cannot  be  fairly  made,  a  part  or 
the  whole  be  set  apart  to  one  or  more  of  said  parties,  they  making  compensa- 
tion to  the  others  so  as  to  bring  about  equality  of  partition,  or,  in  the  event 
that  partition  cannot  be  properly  effected  in  either  of  these  modes,  then  that 
the  commissioners  may  recommend  a  sale,  certifying  their  appraisement  of 
the  value  of  said  land.  On  the  eighteenth  of  August,  1885,  these  commis- 
sioners, all  of  whom  appear  to  have  acted,  made  their  return,  certifying  that 
the  land  could  not  be  fairly  divided,  and  therefore  recommended  a  sale  of  the 
entire  tract,  appraising  its  value  at  ^70.  After  this  return  was  made,  to- 
wit,  on  the  twenty-second  of  August,  1885,  Mr.  Hucks,  the  attorney  who 
commenced  the  action  for  partition,  and  who  seems  to  have  been  regarded  as 
counsel  for  all  the  parties,  signed  a  paper,  consenting  that  the  heirs  of  June 
Woodward,  notwithstanding  this  return  recommending  a  sale  had  been  made. 
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might  make  a  settlement  among  themselves,  provided  the  expenses  already 
incurred  should  be  provided  for,  and  that  the  first  of  September  be  the  period 
allowed  for  the  same.  Tliese  provisions  not  having  been  complied  with,  and, 
80  far  as  we  can  perceive  from  the  evidence,  no  effort  made  to  do  so,  on  the 
fourteenth  of  November,  1885,  Mr.  Hucks  took  an  order  for  the  sale  of  the 
land,  which  order  was  granted  by  Judge  Aldrigh,  at  chambers,  while  still 
in  Georgetown,  which  is  in  the  third  circuit,  to  which  Judge  Aldrigh  had 
been  duly  assigned.  In  pursuance  of  this  order,  the  land,  after  due  adver- 
tisement, was  offered  for  sale  at  public  outcry,  and  bid  off  by  one  Ehrich  at 
0330,  who  transferred  his  bid  to  the  defendant  Elliott,  who  has  received  titles 
for  the  same;  but  there  has  been  no  order  confirming  the  sale.  A  few  months 
afterwards,  to-wit,  on  the  twenty-sixth  of  May,  1886,  the  present  action  was 
commenced  by  Silla  Woodward,  and  the  then  surviving  children  of  the  said 
June  Woodward,  against  the  said  William  F.  Elliott,  and  the  heirs  at  law  of 
June  Woodward,  the  younger,  one  of  the  children  of  June  Woodward,  Sr., 
who  had  died  intestate,  oil  the  fourteenth  of  July,  1884,  leaving  as  his  heirs 
at  law  his  widow  and  children  named  in  the  record,  for  the  purpose  of  setting 
aside  the  sale  made  under  the  proceedings  in  the  former  action,  and  for  parti- 
tion of  said  land  among  the  heirs  at  law  of  June  Woodward,  Sr. 

The  grounds  upon  which  the  sale  is  impeached  are  substantially  as  follows: 
(1)  Bemuse  Silla  Woodward,  though  named  as  a  party  and  served  with  a 
summons  in  the  previous  action,  was  not  really  such,  because  she  was  not 
named  as  the  widow  in  the  complaint,  or  any  of  the  proceedings,  and  her 
share  as  such  was  nowhere  stated;  but,  on  the  contrary,  the  language  of  the 
complaint  implied  that  she  was  regarded  as  one  of  the  children  of  June  Wood- 
wardy  Sr.  (2)  That  the  order  of  sale,  as  well  as  the  sale  itself,  was  made 
without  the  knowledge  and  against  the  wishes  of  all  the  parties,  particularly 
Silla  Woodward.  (3)  Because  Judge  Aldrigh  had  no  jurisdiction,  at  cham- 
berSy  to  make  the  order  of  sale.  All  these  grounds  were  overruled  by  the  cir- 
cuit Judge,  who  rendered  judgment  that  the  plaintiffs  were  not  entitled  to 
tlie  relief  which  they  demanded;  but  that,  inasmuch  as  it  now  appeared  that 
June  Woodward,  Jr.,  had  never  been  made  a  party  to  the  previous  action,  in- 
asmuch as  the  proof,  in  this  case,  showed  that  he  had  died  three  days  before 
the  copy  summons  had  been  left  at  his  late  residence,  his  heirs  at  law  were 
now  entitled  to  have  partition  of  the  land,  so  as  to  set  apart  to  them  the  share 
of  their  deceased  father  and  husband,  which  was  accordingly  ordered;  and  to 
this  part  of  the  decree  there  was  no  exception.  The  plaintiffs,  however,  ap- 
peal apon  the  several  grounds  hereinbefore  indicated. 

The  fact  that  Silla  Woodward  was  not  named  in  the  previous  action  as  the 
widow  of  the  intestate,  and  her  share  of  his  estate  specifically  stated,  does  not 
seem  to  us  material.  There  is  not  the  slightest  evidence  that  either  she,  or 
any  of  the  parties,  or  the  commissioners  in  partition,  were  In  any  way  misled 
by  such  omission.  On  the  contrary,  the  testimony  abundantly  shows  that 
she  was  served  with  the  summons ;  that  she  acted  and  was  treated  as  one  of 
the  parties, — ^perhaps,  the  most  active  of  any;  that  she  persuaded  one  of  the 
persons  named  as  commissioner  to  act  as  such,  and  took  a  prominent  part  in 
the  proceedings  of  the  commissioners;  and  it  will  not  do  for  her  now  to  say, 
in  face  of  these  facts,  that  she  was  no  party,  simply  because  she  was  not  de- 
scribed as  the  widow,  and  as  such  entitled  to  one-third  of  the  estate.  Having 
been  served  with  the  summons,  she  either  knew,  or  ought  to  have  known, 
what  the  complaint  contained;  and  if  there  was  any  erroneous  statement  of 
fact  therein,  or  any  material  statement  omitted,  she  had  ample  opportunity  to 
have  such  error  corrected,  or  such  omission  supplied;  and  having  neglected 
to  do  so  at  the  proper  time,  and  in  the  proper  way,  she  cannot  now  be  per- 
mitted to  take  advantage  of  any  alleged  error  or  omission,  especially  when,  as 
the  circuit  judge  very  properly  says,  it  is  perfectly  manifest  that  the  omission 
to  describe  her  as  widow,  and  to  specify  the  amount  of  her  share  as  such. 
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worked  no  injury  to  her  interests,  as  her  share  was  recognized  throughout  the 
proceedings  as  being  that  of  the  widow,  one- third. 

The  second  ground  taken— that  the  order  of  sale  was  taken,  and  the  sale 
made,  without  the  knowledge  or  consent  of  the  parties — is  not,  in  our  judg- 
ment, supported  by  the  testimony.  It  may  be,  and  no  doubt  is,  quite  true 
that,  in  this  case,  as  in  many  others,  the  paities  interested  would  have  pre- 
ferred an  actual  partition  ratlier  than  a  sale,  if  the  same  was  practicable.  But 
when  it  was  found,  after  diligent  effort,  (the  commissioners  in  partition  hav- 
ing spent  three  days  in  ineffectual  attempts  to  carry  out  the  wishes  of  the  par- 
ties,) that  this  was  impracticable,  we  think  the  weight  of  the  testimony  rather 
tends  to  show  that  the  parties  quietly  acquiesced  in  what  seemed  to  be  inev- 
itable. Certainly  it  does  not  show  that  they  made  any  active  opposition  to 
the  course  recommended  by  the  commissioners  unanimously,  one  of  whom 
was  specially  chosen  by  the  plaintiff  Silla,  and  induced  to  act  solely  by  a  will- 
ingness to  gratify  her.  So,  we  think,  the  testimony  shows  that  the  parties 
were  fully  informed  that  the  commissioners  had  determined  to  recommend  a 
sale;  and  they  either  knew,  or  ought  to  have  known,  that  such  recommenda- 
tion would  be  followed  by  an  order  of  sale,  unless  some  steps  were  taken  to 
prevent  it,  and  yet,  although  some  of  the  parties  did  go  to  the  court-house  to 
see  the  attorney  to  whom  all  the  parties  seemed  to  have  been  willing  to  com- 
mit their  interests,  and  were  advised  by  him  to  employ  other  counsel  if  they 
were  dissatisfied,  and  were  offered  the  opportunity  to  adjust  the  matter  among 
themselves,  even  after  the  return  had  been  made,  yet  nothing  was  done  by 
them  to  prevent  the  sale,  which  was  accordingly  made  after  due  advertise- 
ment, without  objection  from  any  quarter,  although  there  is  testimony  tend- 
ing to  show  that  some,  if  not  all,  of  the  parties  had  actual  notice  of  the  time 
and  place  of  the  sale.  Under  these  circumstances,  and  from  a  review  of  all 
the  testimony  in  the  case,  we  are  unable  to  discover  any  ground  upon  which 
the  plaintiffs  can  claim  the  relief  demanded,  under  section  195  of  the  Code,  or 
under  any  other  provision  of  the  law.  We  are  unable  to  discover  the  slight- 
est evidence  that  anything  was  done  or  omitted  which  was  calculated  to 
mislead  these  parties,  or  keep  them  in  ignorance  of  their  rights  or  interests  in 
the  premises;  and  if  they  have  been  so  misled,  it  is  due  either  to  their  own 
fault  or  to  their  ignorance,  for  which  the  law  provides  no  remedy. 

The  only  remaining  inquiry  is  whether  Judge  Aldrich  had  jurisdiction  to 
grant  the  order  of  sale,  at  chambers.  This  question  must  be  determined  by 
reference  to  the  statute  law.  Section  2115  of  the  General  Statutes  reads  as 
follows: 

"The  judges  of  the  courts  of  common  pleas  shall  have  power,  at  chambers, 
to  grant  writs  of  prohibition  and  mandamus,  and  to  hear  and  determi  ne  mo- 
tions to  set  aside  or  stay  executions,  in  the  same  manner,  in  every  respect,  as 
if  the  coui-t  was  actually  sitting,  and  with  the  consent  of  all  adult  parties  in 
a  cause,  and  of  the  guardians  ad  litem  of  infants  therein,  to  hear  and  deter- 
mine any  matter  not  properly  triable  before  a  jury;  and  the  parties,  respect- 
ively, shall  have  the  same  right  of  appeM  as  if  the  decision  was  made  in  open 
court. 

"They  may  hear  and  determine  a/^tions  for  partition,  and  may  grant  all 
writs  and  processes  in  such  actions,  at  chambers,  in  the  like  manner  and  with 
the  same  effect  as  are  now  granted  in  term  time,** 

It  will  be  observed  that  in  this  section  power  is  conferred  upon  a  circuit 
judge,  at  chambers,  to  exercise  several  specified  powers:  (1)  To  grant  the 
writs  named,  to  which  the  writ  of  certiorari  has  been  added  by  an  amend- 
ment to  this  section  passed  in  December,  1882,  (18  St.  238;)  (2)  to  hear  and 
determine  motions  to  set  aside  or  stay  executions ;  (3)  ztnth  the  consent  qf 
the  partiea,  to  hear  and  determine  any  matter  not  properly  triable  before  a 
jury;  (4)  to  hear  and  determine  actions  for  partition.  The  precise  question 
presented  by  this  appeal  is  whether  the  consent  of  the  parties  is  necessary  to 
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enable  a  circuit  judge  to  hear  and  determine  an  action  for  partition.  It 
seems  to  be  pretty  clear  that  no  such  consent  is  necessary  to  the  exercise  of 
the  first  two  powers,  inasmuch  as  no  such  qualification  is  mentioned  when 
those  powers  are  conferred ;  and  it  seems  to  be  equally  clear  that  consent  is 
necessary  to  the  exercise  of  the  third  power,  inasmuch  as  such  a  qualification 
is  expressly  mentioned  when  that  power  is  conferred.  But  when  the  fourth 
power — that  herein  brought  in  question — is  conferred,  we  find  no  such  quali- 
jQcation  expressed,  and,  on  the  contrary,  it  is  conferred  in  terms  as  absolute 
and  unqualified  as  those  which  were  employed  in  conferring  the  first  and  sec- 
ond powers.  We  do  not,  therefore,  see  any  warrant  for  interpolating  any 
qualification  in  the  exercise  of  a  power  which  the  legislature  has  seen  fit  to 
confer  in  unqualified  terms.  In  addition  to  this,  we  find  in  the  section  of  the 
General  Statutes  the  words  which  we  have  italicized  above,  by  which  the 
power  here  under  consideration  was  conferred,  are  placed  in  a  separate  para- 
graph from  the  previous  part  of  the  section  where  one  of  the  powers  con- 
ferred is  subject  to  the  qualification  that  the  consent  of  parties  shall  be  ob- 
tained; and  the  only  word  in  the  paragraph  which  we  have  italicized  whicb 
refers,  or  in  any  way  relates,  to  what  has  gone  before  is  the  word  "they," 
which,  of  course,  only  relates  to  the  officers  previously  spoken  of, — ^the  judges- 
of  the  court  of  common  pleas, — and  not  to  the  powers  conferred  upon  such 
officers.  Now  if,  in  the  preceding  paragraph,  all  the  powers  conferred  had 
been  conferred  with  the  qualification  contended  for,  there  might  be  better 
reason  for  saying  that  such  qualification  must  be  annexed  to  the  power  con^ 
ferred  in  the  additional  paragraph,  but  such  is  not  the  fact.  It  is  true  that,, 
when  this  section  was  amended  by  the  act  of  1882,  above  referred  to,  and  the 
section  repeated  with  the  amendment  inserted  at  its  appropriate  place,  we  do 
not  find  it  divided  into  two  paragraphs,  as  it  is  in  the  General  Statutes,  yet» 
as  the  sole  object  of  this  amendment  manifestly  was  simply  to  add  the  writ  of 
certiorari  to  those  mentioned  in  the  section  as  it  was  originally  adopted,  we 
do  not  think  the  circumstance  that  the  section  as  it  appears  in  the  amenda- 
tory act  is  not  divided  into  paragraphs  is  entitled  to  any  consideration. 

But  what  is  much  more  important,  as  was  well  argued  by  counsel  for  re- 
spondent, if  the  view  contended  for  by  appellant  should  prevail,  then  the 
second  paragraph  of  the  section,  as  originally  adopted,  was  wholly  unneces- 
sary; for  the  third  power  conferred  in  the  first  paragraph — "to  hear  and 
determine  any  matter  not  properly  triable  before  a  jury" — would,  by  its  terms, 
embrace  the  power  to  hear  and  determine  an  action  for  partition,  as  that  un- 
questionably is  a  matter  "not  properly  triable  before  a  jury,"  and  hence  there 
would  have  been  no  necessity  to  add  another  paragraph  conferring  the  same 
power  in  express  terms;  and  the  only  reason  for  doing  so  must  have  been  to 
confer  that  specific  power  without  the  qualification — consent  of  parties — 
which  had  been  annexed  to  the  general  class  of  powers,  under  which  the  one 
here  brought  in  question  would  fall;  for  there  can  be  no  doubt  that,  under 
the  third  power  conferred  in  the  first  paragraph  of  the  section,  a  judge  at 
chambers  would  have  jurisdiction  to  hear  and  determine  an  action  for  parti- 
tion, toith  tfie  consent  of  the  parties^  as  it  would  unquestionably  be  a  matter 
"not  properly  triable  before  a  jury;"  and  if  so,  where  would  be  the  necessity 
for  conferring  such  a  power,  in  an  additional  paragraph,  without  any  such 
qualification  annexed,  unless  it  be  for  the  purpose  of  declaring  that  the  power 
BO  specifically  conferred  might  be  exercised  without  the  consent  of  the  parties? 

It  is  argued  that  the  view  which  we  have  adopted  would  lead  to  the  conclu- 
sion that  a  judge  at  chambers,  in  the  county  of  Sumter,  might  hear  a  case  for 
the  partition  of  land  in  Georgetown,  inasmuch  as  section  2115  contains  no 
limitation  upon  his  powers.  But  such  limitation  may  be  found  in  section  144 
of  the  Code,  which  requires  that  actions  for  the  partition  of  real  property  must 
be  heard  in  the  county  where  the  land,  or  some  part  thereof,  is  situated;  for, 
although  the  court  of  common  pleas  has  general  jurisdiction  to  hear  and  d^ 
v.3s.E.nos.lO,ll — ^31 
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termine  all  actions  for  partition  of  real  property,  yet  the  section  of  the  Code 
just  cited  limits  the  exercise  of  such  jurisdiction  to  the  court  while  sitting  for 
the  county  where  such  land  or  a  portion  of  it  lies;  and  we  do  not  see  why,  in 
the  same  way,  it  may  not  be  said  that,  while  the  powei  conferred  upon  a  judge 
at  chambers,  to  hear  and  determine  actions  for  partition,  by  section  2115  of  the 
General  Statutes,  does  not  appear  to  be  limited  by  the  terms  of  that  section, 
yet  it  is  limited  by  section  144  of  the  Code,  so  that  it  can  only  be  exercised  in 
the  county  where  the  land,  or  some  portion  of  it,  lies.  In  this  case  It  appears 
that  Judge  Aldrich,  when  he  granted  the  order  here  In  question,  was  sitting 
at  chaml^rs  in  Oeorgetown  county  where  the  land  lies. 

It  seems  to  us,  therefore,  that  Judge  Aldricu  had  jurisdiction  to  grant  the 
order  of  sale  here  brought  in  question.  This  order  having  been  granted  prior 
to  the  passage  of  the  act  of  December,  1885,  (19  St.  314,)  we  have  not  under- 
taken to  consider  what  effect,  if  any,  that  act  may  have  had  upon  the  section 
of  the  Genera]  Statutes  herein  construed. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  MoGowan,  J.,  concur. 


Weathersbeb  and  others  v.  Farrab. 
{Suprenu  Court  of  NoHh  OaroHna.    October  10,  1887.) 

1.  LiBNS — ^Advances  to  Sbcube  Gbop — Priority  or  Mortoagbb. 

A  mortgagee  of  a  cotton  crop,  who,  in  order  to  gatherand  secure  the  crop,  makes 
further  advances  to  the  mortgagor,  does  not  thereby  obtain  a  lien  on  the  proceeds 
of  the  sale  of  the  crop  that  takes  precedence  of  a  lien  created  by  a  second  mortgage 
or  deed  of  trust  ezecated  to  a  trustee  to  secure  an  indebtedness  due  from  the  mort- 
gagor to  his  wife  for  moneys  advanced  to  him. 

2.  Appjeal— Record — Conclusiveness. 

In  such  a  case,  when  the  record  on  appeal  shoWs  that  the  referee  to  whom  the 
cause  in  the  court  below  was  referred,  found  that  the  crop  was  embraced  in  the 
mortgage  executed  in  favor  of  the  wife,  that  no  exception  was  taken  to  the  findings 
on  that  ground,  and  that  the  court  below  sustained  the  findings,  the  supreioecoart 
will  not  look  behind  the  record  to  ascertain  whether  said  crop  was  in  fact  embraced 
by  the  mortgage. 

3.  Same— Rehbarino. 

The  supreme  court  will  not  rehear  upon  the  ground  of  mistake  or  error  of  &ct; 
nor  will  it  rehear  upon  errors  alleged  in  the  petition  that  were  not  assigned  in  the 
case  stated  or  settled  on  appeal. 

On  rehearing.    See  1  S.  E.  Kep.  616. 

Batchelor  dk  Devereux,  for  plaintiff.  Strong,  Bray  &  Stamps,  for  defend- 
ant. 

Merrimon,  J.  This  is  an  application  to  rehear,  upon  the  alleged  ground 
that  the  opinion  of  the  court  is  erroneously  founded  upon  the  material  fact 
that  the  crop  was  embraced  in  the  mortgage  in  question,  executed  in  favor  of 
the  feme  phiintifl!  by  her  husband,  her  co-plaintiff  in  the  action,  whereas,  in 
f^t,  as  it  is  alleged  in  the  petition,  it  sufficiently  appears,  by  the  record,  that 
the  crop  Wiis  not  embraced  by  it.  Upon  a  careful  re-examination  of  the  rec- 
ord, we  are  constrained  to  still  declare  that  it  appears  in  it  that  the  crop  re- 
ferred to  was  embraced  by  the  mortgage  mentioned,  however  the  fact,  apart 
from  the  record,  may  be. 

In  the  course  of  the  action  it  was  referred  to  a  referee  to  take  and  state  the 
account,  and  he  found,  as  a  fact,  that  the  mortgage  in  favor  of  the  feme  plain- 
tiff embraced  ''all  the  chattel  property  named  in  the  mortgage  to  the  defend- 
ant [the  present  petitioner]  of  the  eighteenth  of  February,  1882;"  and  he 
further  found  by  his  report,  as  one  of  his  conclusions  of  law:  *'It  being  the 
fact  that  W.  H.  Weathersbee  had  mortgaged  the  cotton  crop  by  second  mort- 
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gage,  dated  fourth  March,  1882,  [that  in  favor  of  the /erne  plaintiff,]  he  had 
no  right  to  authorize  the  application  of  the  proceeds  of  the  13  bales  of  cotton, 
delivered  October  14, 1882,  to  any  other  than  the  first  mortgage  debt;"  and  he 
holds  that  the  proceeds  must  be  applied  to  the  $3,500  note,  that  is,  the  note 
of  the  petitioner  secured  by  the  mortgage  in  his  favor,  and  not  to  his  unse- 
cured debt.  Moreover,  the  whole  account  as  stated  and  reported  by  the  ref- 
eree is  based  in  all  respects,  where  it  became  materia],  upon  this  important 
finding;  and  as  a  consequence  he  charged  the  defendant  in  the  action  (the 
present  petitioner)  with  the  proceeds  of  the  whole  crop,  to  be  applied  to  his 
debt  secured  by  the  first  mortgage,  and  not  to  his  unsecured  debt, — money  sup- 
plied by  agreement  with  the  husband  plaintiff.  Nor  did  the  defendant  except 
to  the  findings  of  fact  and  law,  upon  the  ground  that  he  had  so  found  the 
fact  to  be.  Nor  did  the  court,  in  reviewing  the  findings  of  fact  and  law  of 
the  referee,  upon  the  exceptions  of  tlie  defendant  to  his  report,  find  that  the 
fact  in  question  had  been  improperly  found,  and  find  it  to  be  otherwise.  It 
is  true,  the  court  found,  in  paragraph  4  of  its  findings,  "that  there  is  error  in 
charging  the  defendant  with  cotton  and  cotton-seed  sold  at  the  sale,  the  same 
not  being  covered  by  Mrs.  Weathersbee's  mortgage."  But  this  cotton  and 
cotton-seed  does  not  appear  to  have  been  a  part  of  the  cotton  crop  embraced 
by  the  mortgages  referred  to,  or  either  of  them,  or  that  the  court  so  found. 
If  it  had  done  so,  and  if  it  had  reversed,  or  intended  to  reverse,  the  finding  of 
the  fact  by  the  referee,  that  the  crop  was  embraced  by  tlie  mortgage  in  favor 
of  the/eme  plaintiff,  then  it  would  have  changed  the  basis  of  the  whole  ac- 
count, and  given  a  far  different  final  judgment  from  that  given.  Clearly, 
the  fact  appeared  in  the  record  as  we  accepted  and  acted  upon  it,  and  we  could 
only  take  action  upon  the  record,  and  be  governed  by  the  facts  as  they  ap- 
peared in  it    This  is  too  manifest  to  admit  of  question. 

The  counsel  for  the  petitioner  insists  earnestly  that  the  fact  was  otherwise 
than  as  it  so  appears.  If  so,  we  regret  that  the  truth  did  not  appear  as  it 
should  have  done.  But  it  w.as  the  laches  or  misfortune  of  the  petitioner  that 
he  did  not  make  it  appear  as  he  might  have  done  in  apt  time.  He  had  his  day 
in  court,  and  the  largest  opportunity  to  do  so.  We  are  not  now  at  liberty  to 
set  aside  the  judgment,  open  the  case  anew,  resettle  the  facts,  and  give  anew 
judgment.  This  is  what  we  are  in  effect  asked  to  do.  Heason,  justice,  uni- 
form practice,  and  precedent  forbid  such  a  course  of  procedure.  It  is  the 
well-settled  rule  of  practice  in  this  court  that  it  will  not  rehear  upon  the  ground 
of  mistake  or  error  of  fact.  Bule  12;  Wilson  v.  LUieherger,  90  N  C.  180; 
Lockhart  v.  Bell,  Id.  602;  Barcroft  v.  Roberts,  92  N  C.  249.  It  would  be 
otherwise  if  the  court  overlooked  or  misapprehended  a  fact  or  facts  appearing 
In  the  record.  Mason  v.  Felletier,  80  N.  C.  66.  Nor  will  this  court  rehear  upon 
errors  alleged  in  the  petition  that  were  not  assigned  in  the  case  stated  or  settled 
on  appeal.  "Duly-sdleged  errors  in  law  will  be  reviewed  upon  such  rehear- 
ing, or  a  rehearing  may  be  had  for  newly  discovered  evidence."  Rule  12, 
supra;  McDonald  v.  Carson,  95  N.  C.  377.  Generally,  the  purpose  of  a  re- 
hearing is  to  have  corrected  some  error  of  this  court  in  passing  upon  errors  of 
law  assigned  in  the  record  of  the  appeal,  whether  such  error  arose  from  a 
misapprehension  of  the  law  or  a  misapplication  of  it  to  the  pertinent  facts 
appearing  in  the  record  in  connection  with  the  errors  assigned. 

What  remedy,  if  any,  the  petitioner  has,  if  the  fact  in  question  be  as  he  al- 
leges, we  are  not  called  upon,  nor  would  it  be  proper  for  us,  to  suggest.  That 
is  the  office  of  counsel.    The  petition  must  be  dismissed.    It  is  so  ordered. 
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Pritchard  «.  Meekins. 
{Supreme  Court  of  North  Carolina.    October  10,  1887.) 

1.  UsiTBT— What  GoNsnTurBs. 

Upon  foreclosure  of  a  mortgaKe  ^Wen  by  plaintiff  to  defendant  to  secure  notes  to 
the  amount  of  $2,772,  part  of  the  land  mortgaged  was  sold  to  one  D.  for  $2,000,  D. 
giving  hia  notes  for  that  amount  to  plaintiff.  Plain  tiff  assigned  the  notes  to  defend- 
ant, with  the  indorsement,  "without  recourse,"  and  they  were  received  by  defend- 
ant at  their  face  value.  In  addition,  plaintiff  paid  defendant  $1,400  in  cash,  where- 
upon the  latter  surrendered  plaintiffs  notes.  H^d^  that  the  assignment  of  the 
notes  and  the  cash  payment  was  such  a  payment  as  to  subject  the  defendant  to  the 
penalty  for  usury  under  Code  N.  0.  }  3830,  providing  that*' the  taking,  receiving, 
reserving,  or  charging  a  rate  of  interest  greater  than  is  allowed  ♦  ♦  •  shall  be 
deemed  a  forfeiture  of  the  entire  interest,  •  ♦  •  and  the  person  by  whom  it 
has  been  paid  may  recover  back,  in  the  nature  of  an  action  of  debt,  twice  the 
amount  of  interest  paid. 

2.  Same— Action  fob— Limitation. 

Code  N.  C.  J  3836,  provides  that  the  action  for  usurious  interest  "shall  be  com- 
menced within  two  years  from  the  time  the  usurious  transaction  occurred."  //e/d, 
that  the  time  the  defendant  received  the  usurious  interest  was  "the  time  the  usu- 
rious transaction  occurred,"  and  an  action  was  not  barred  by  limitation,  though 
the  usurious  contract  was  entered  into  more  than  two  yeans  before. 

Appeal  from  superior  court,  Pasquotank  county;  Avery,  Judge. 
HaytDood  &  Haytvood,  for  plaintiff.    John  QaUing^  for  defendant. 

Davis,  J.  Civil  action  tried  before  Avert,  J.,  at  June  term,  1887,  of  the 
superior  court  of  Pasquotank  county.  The  following  is  the  case  stated  od 
appeal: 

In  August,  1883,  the  plaintiff  and  his  wife,  Emily,  borrowed  of  defendant, 
Meekins,  $2,500,  and  at  the  same  time  executed  their  notes  amounting  to 
$2,772,  (the  same  set  out  in  the  complaint,)  which  were  secured  by  mortgage 
upon  the  lands  of  Emily,  containing  power  of  sale.  The  plaintiff  claimed  that 
the  excess  of  the  notes  above  82,500,  to- wit,  8272,  was  to  cover  and  provide  for 
usurious  interest.  The  defendant,  on  the  other  hand,  alleged  that  the  plain- 
tiff had  agreed  to  pay,  in  addition  to  8  per  cent.,  all  costs  and  expenses,  in- 
cluding attorney's  fees,  expenses  of  defendant  in  coming  to  Elizabeth  City  from 
his  home  in  Columbia,  his  time,  etc. ,  and  that  the  said  excess  was  to  cover  those 
expenses  and  costs.  Evidence  was  introduced  by  the  parties,  respectively,  in 
support  of  their  claims,  and  the  question  submitted  to  the  jury  on  the  first  is- 
sue, which  they  found  against  the  defendant.  No  part  of  the  principal  or  in- 
terest of  notes  was  paid  at  maturity,  and  on  November  17, 1885,  after  the  lands 
had  been  twice  advertised  for  sale,  the  following  settlement  was  had,  to-wit: 
Part  of  the  land  described  in  the  mortgage  was  sold  to  one  Joshua  Davis  by 
consent  of  parties,  at  the  price  of  82,000,  and  his  notes  for  that  amount,  due 
January  1,  1887,  January  1,  1888,  and  January  1,  1889,  payable  to  E.  F. 
Pritchard  and  Emily  Pritchard,  were  assigned  by  them  to  the  defendant,  and 
received  by  defendant  at  their  face  value  of  82,000  as  follows: 

"Pay  within  note  to  J.  0.  Meekins,  without  recourse. 

[Signed]  "E.  P  Pritchard. 

"Emily  Pritchard." 

And  in  addition  thereto  they  paid  him  in  cash  $1,400,  whereupon  the  notes 
of  August  21, 1883,  were  surrendered  to  the  makers,  ^narked  across  their  face, 
"Settled  November  17,  1885."  This  action  was  begun  November  19.  1885. 
The  defendant  contended — FirsU  that  the  action  is  barred  by  the  statute  of 
limitations;  second^  that  the  assignment  of  the  notes  as  aforesaid,  and  the 
payment  of  the  money,  are  not,  under  a  proper  construction  of  the  statute, 
(section  3836,  Code  N.  C.,)  a  payment  so  as  to  subject  the  defendant  in  this 
action  to  the  penalty  for  usury.  The  court  held  against  the  defendant  on  both 
points,  and  he  excepted.    The  issues  and  findings  are  set  out  in  the  record. 
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The  court  rendered  Judgment  for  the  plaintiff  for  the  sum  of  $450,  after  al- 
lowing the  amendment  set  out  in  the  record.  From  this  j^udgment  defend- 
ant appealed  to  the  supreme  court. 

The  jury  having  found  that  it  was  no  part  of  the  agreement  and  considera- 
tion that  the  plaintiff  was  to  pay,  in  addition  to  the  sum  loaned,  all  costs,  ex- 
penses, attorney's  fees,  etc.,  two  questions  only  are  presented  for  our  consid^ 
oration: 

1.  Is  the  action  barred  by  the  statute  of  limitations?  The  sum  of  82,500 
was  borrowed,  and  notes  in  the  aggregate  for  $2,772  were  given,  in  August, 
1883;  the  payments  were  made,  and  the  notes  settled  and  surrendered  on  the 
seventeenth  of  November,  1885;  and  the  action  commenced  on  the  nineteenth 
of  November,  1885.  The  learned  counsel  for  the  defendant  insisted  that  the 
usurious  transaction,  if  any,  occurred  when  the  notes  were  given,  in  August, 
1883,  and  that,  two  years  from  that  time  having  elapsed  before  the  action  was 
commenced,  the  statute  barred;  and  for  this  position  he  relied  upon  the  lan- 
guage of  the  Code,  §  3836.  That  section  provides  that  ''the  talking,  receiv- 
ing, reserving,  or  charging  a  rate  of  interest  greater  than  is  allowed  *  *  * 
shall  be  deemed  a  forfeiture  of  the  entire  interest,  *  *  *  and,  in  case  a 
greater  rate  of  interest  has  been  paid,  the  person  by  whom  it  has  been  paid 
*  *  *  may  recover  back,  in  the  nature  of  an  action  of  debt,  twice  the 
amount  of  interest  paid:  provided,  such  action  shall  be  commenced  within  two 
years  from  the  time  the  usurious  transaction  occurred."  No  such  construc- 
tion as  is  insisted  upon  by  the  defendant's  counsel  can  be  placed  upon  this 
statute.  A  usurious  transaction  occurred  when  the  defendant  received  a 
greater  rate  of  interest  than  was  allowed  by  law.  It  was  the  usurious  trans- 
action of  taking  or  receiving  that  entitled  the  person  by  whom  the  usurious 
interest  was  paid  to  recover  it  back;  and,  in  this  case,  the  transaction  oc- 
curred only  two  days  before  the  action  was  commenced.  The  statute  did 
not  bar.     Godfrey  v.  Leigh,  6  Ired.  396;  Stedman  v.  Bland,  4  Ired.  296. 

2.  It  was  insisted  that  the  assignment  of  the  notes  of  Joshua  Davis,  and 
the  payment  of  the  money,  were  not,  under  a  proper  construction  of  section 
8836,  Code,  such  a  payment  as  would  subject  the  defendant  in  this  action  to 
the  penalty  for  usury.  The  payment  of  $1,400  in  money,  and  the  accept- 
ance of  the  notes  of  Joshua  Davis  for  $2,000,  indorsed  by  the  plaintiff  "with- 
out recourse,*'  and  the  surrender  of  the  notes  of  August,  1883,  were  in  full 
payment,  and  the  plaintiff  ceased  to  be  a  debtor,  or  in  any  way  liable  to  the 
defendant  It  was  a  payment  in  money  and'  money's  worth,  and,  when  re- 
ceived by  the  defendant  in  payment,  subjected  him  to  the  penalty.  The  notes 
of  Joshua  Davis  were  accepted  by  the  defendant  in  payment  pro  tanto,  and 
that  was  a  discharge  in  the  same  manner  as  if  he  had  received  money.  Ligon 
V.  Dunn,  6  Ired.  133;  Symington  v.  McLin,  1  Dev.  &  B.  291 ;  Godfrey  v.  Leigh 
and  Stedman  v.  Bland^  supra;  Mills  v.  Loan  Ass^n,  75  N.  0.  292;  Dawson 
V.  Taylor,  6  Ired.  225;  Shoher  v.  Haitser,  4  Dev.  &  B.  91. 

There  is  no  error,  and  the  judgment  is  affirmed. 


WiLLBY  V.  Norfolk  S.  R.  Co, 

(Suprane  Oowri  of  North  Oourolma.    October  10, 1SS7.) 

Sassmxht^— Dbaxitaob. 

Plaintiff  had  been  using  a  '*lead  ditch  ".which  ran  acroas  his  own  and  the  ad- 
Joining  land  of  B.  A  portion  of  B.'8  land,  with  a  section  of  the  ditch,  was  con- 
demned to  the  use  of  defendant  company,  and,  in  using  the  ditch  to  drain  its  sur- 
face water,  the  volume  of  water  was  increased  beyond  the  capacity  of  the  ditch  to 
remove,  and  the  water  apon  plaintiff's  land,  not  having  sufflcient  outlet,  was 
j>ouded  back  upon  his  lana.  Heid  that,  aa  plaintiff  bad  no  easement  in  the  drain 
upon  B.'s  land,  defendant  was  not  liable  to  him  for  the  damages  arising  from  its 
rightful  use  of  the  ditch. 
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2.  Railboad  Companibb— Eminent  DoMAfN— Dbainaos. 

In  condemnation  of  land  for  a  railroad,  everything  necessary  and  incident  to  the 
original  making  and  subsequent  operating  of  the  road  passes  as  against  the  owner 
of  the  condemned  land ;  and  the  use  by  defendant  of  a  drain  running  across  the 
condemned  land  and  plaintiff's  land,  for  the  drainage  of  excessive  surface  water,  is 
incident  to  the  successful  operation  of  the  road,  and  is  rightful,  though  such  use 
may  work  damage  to  plaintiff. 

Appeal  from  superior  court,  Currituck  county;  Avert,  Judge. 
Haytvood  dk  Haywood,  for  plaintiff.    Starke  i&  Martin,  for  defendant. 

Smith,  0.  J.  The  plaintiff  owns,  and  at  the  time  of  the  grievances  men- 
tioned in  his  complaint  was  in  possession  of  and  cultivating,  a  tract  of  land, 
between  which,  and  that  upon  which  the  defendant's  railway  was  constructed, 
intervened  a  tract  belonging  to  one  6.  0.  Bell.  Across  these  adjoining  tracts 
passes  a  **lead  ditch,"  through  which  are  conveyed  the  surplus  waters  that 
fall  upon  both  tracts.  In  constructing  the  defendant's  road,  in  1881,  a  por- 
tion of  the  land  of  Bell,  with  a  section  of  the  ditch  through  which  flow  the 
waters  in  drainage  of  the  plaintiff's  land  as  they  pass  away  in  an  opposite 
direction,  was  condemned  to  the  use  of  the  defendant  company,  and,  in  re- 
lieving its  road  of  excessive  surface  waters,  it  found  it  necessary  to  u^ake 
excavations,  and  conduct  the  waters  into  the  same  ditch  upon  its  own  land, 
whence  they  are  carried  away  in  a  direction  opposite  the  plaintiff's  land.  The 
alleged  injury  does  not  arise  from  diverting  the  course  of  the  flow,  or  pouring 
it  in  larger  quantities  upon  the  plaintiff's  premises,  or  with  increased  force, 
for  this  is  not  the  result  of  the  defendant's  act,  but  from  an  alleged  increase 
of  volume  beyond  the  capacity  of  the  ditch  to  remove  it  as  before,  so  that  the 
water  falling  on  his  land,  not  having  sufficient  outlet,  is  ponded  back  upon 
his  land.  This  is  the  gravamen  of  the  complaint,  and  the  cause  of  action  set 
out  in  it. 

Upon  the  trial  of  issues  made  in  the  pleadings  ''there  was  no  evidence  of 
title  in  the  plaintiff  to  the  ditch, "  as  is  stated  in  the  case  made  up  on  the  ap- 
peal, and  which  we  understand  to  mean  that  no  easement  in  the  ditch,  or 
right  to  use  it  for  drainage  purposes,  was  shown  to  vest  in  the  plaintiff;  and 
though  the  company  claimed  and  exercised  the  right  to  use  the  ditch,  in  the 
manner  set  forth,  from  the  time  of  its  acquiring  the  land  from  Bell,  no  suit, 
so  far  as  appears,  was  instituted  by  the  plaintiff,  contesting  the  claim,  until 
the  present  action  was  brought,  on  the  fifteenth  day  of  February,  1886.  -Upon 
this  state  of  the  evidence,  the  court  intimated  that  the  jury  would  be  in- 
structed that  the  plaintiff  had  not  made  out  his  case;  whereupon  he  submitted 
to  a  nonsuit,  and  appealed. 

This  summary  statement  of  facts  seems  to  us  to  dispose  of  the  controversy, 
and  to  dispense  with  any  inquiry  into  the  relative  rights  and  responsibilities 
of  the  owners  of  upper  and  lower  contiguous  tenements  in  the  disposition  of 
accumulative  surface  water,  to  which  most^  if  not  all,  of  the  cases  cited  in 
argument  have  reference.  The  defendant  has  not  thrown  upon  the  plain- 
tiff's land  the  waters  that  fell  upon  its  own,  but  has  used  a  mode  of  drain- 
age necessary  for  the  road,  and  the  public  convenience,  and  safety  upon  its 
own  premises,  and,  at  most,  has  deprived  the  plaintiff  of  facilities  for  his 
own  drainage  which  he  before  possessed  and  used,  but  without  any  vested 
right  to  do  so.  This  is  the  sole  consequence  of  its  own  use  in  a  legitimate  man- 
ner of  the  same  ditch  by  the  defendant.  By  the  condemnation,  all  the  rights 
of  Bell,  the  owner  of  the  lower  and  servient  land,  passed  to  the  defendant; 
and  if  no  vested  interest  in  the  easement  had  been  acquired  by  the  plaintiff 
previous  thereto,  so  that  the  use  of  the  ditch  was  permissive,  and  Bell  could 
have  recalled  his  permission,  so  could  the  defendant,  who  succeeds  him  in  the 
title.  But  there  has  been  no  direct  obstruction  in  the  way  of  the  plaintiff's 
enjoyment  of  his  privilege.  He  can  use  it  as  before,  and  the  grievance  is  that 
the  defendant  also  uses  the  ditch,  and  it  is  not  sufllcient  for  both  proprietors; 
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and  hence  the  suit  proceeds  upon  the  idea  of  a  superior  and  paramount  title 
in  the  plaintiff,  when  in  fact  he  shows  none  at  all. 

We  do  not  enter  upon  the  consideration  of  the  public  interest  in  having  the 
road-bed  kept  in  safe  condition  for  the  transportation  of  passengers  and  freight, 
as  a  feature  distinguishing  this  case  from  one  in  which  the  contesting  claim- 
ants are  private  persons,  further  than  to  say  that,  in  the  condemnation,  ev- 
erything necessary  and  incident  to  the  original  making  and  subsequent  oper- 
ating of  the  road  must  be  intended  to  have  passed,  as  against  the  owner  of  the 
condemned  land;  and  as,  before,  he  could  have  run  a  collateral  ditch  into  the 
"lead  ditch"  for  his  more  effectual  protection  against  inundating  surface  wa- 
ter, we  can  see  no  reason,  in  the  absence  of  any  vested  right  in  the  easement, 
why  it  may  not  do  the  same  thing  upon  its  acquired  land.  We  think,  there- 
fore, that  the  judge  ruled  correctly,  and  the  judgment  of  nonsuit  must  be  af- 
firmed. 


Thomas  and  others  v.  Wbight. 

{Supreme  Ckntrt  of  North  OarofincL    October  10,  1887.) 

Dbosit— Action  for— Pleadiko. 

A  count  substantially  alleged  that  certain  Koods  were  sold  the  vendee  on  the  faith 
of  the  statements  contained  in  a  letter  written  by  the  defendant  to  the  plaintiff,  in 
response  to  his  inquiry  as  to  the  means  and  credit  of  the  vendee,  which  statements 
were  false  and  fraudulent  within  the  defendant's  knowledge,  and  were  made  with 
the  intention  of  deceiving  and  misleading  the  plaintiff,  and  that  be  was  thereby 
deceived  and  misled  into  giving  the  desired  credit,  etc.  Held  to  be  a  sufficient  al  lega- 
tion of  the  essential  elements  of  an  action  of  deceit,  and  a  nonsuit  on  the  ground 
that  the  complaint  did  not  set  forth  facts  sufficient  to  constitute  a  cause  of  action 
was  erroneous. 

Appeal  from  superior  court,  Beaufort  county;  Ayeby,  Judge. 
W.  B.  Rodman  <&  /Son,  for  plaintiff. 

Smith,  C.  J.  The  plaintiff  G.  W.  Thomas,  doing  a  mercantile  business  in 
Baltimore  by  the  firm  name  of  G.  W.  Thomas  &  Co.,  in  October,  1885,  sold  and 
sent  to  Marion  Scott  Wright,  residing  in  Beaufort  county,  in  this  state,  upon 
his  application,  a  lot  of  spirituous  liquors,  for  the  recovery  of  the  value  of 
which  the  present  action  was  brought  against  the  defendant,  his  brother,  on 
April  8,  1886.  The  complaint  presents  the  claim  in  a  twofold  aspect,  and  in 
separate  counts.  The  Arst  alleges  that  the  goods  were  sent  under  a  guaranty 
contained  in  a  letter  written  by  defendant,  in  answer  to  an  inquiry  of  the 
plaintiff  as  to  the  means  and  credit  of  the  applicant;  which  letter  is  set  out 
in  the  count,  and  is  in  these  words: 

"Washington,  N.  C,  October  7,  1885. 

"Messrs,  G.  P.  Thomas  A  Co, — Dear  Sirs:  Yours  of  the  2d  at  hand,  and 
contents  noted.  In  reply,  should  say  that  I  have  no  fear  in  becoming  respon- 
sible for  the  goods,  but  dislike  to  be  troubled  with  the  settlement  of  other 
merchants'  bills.  I  know  he  has  bought  a  great  many  liquors  from  you,  and 
has  paid  you  up  promptly.  I  see  no  reason  why  you  should  doubt  him,  and 
ask  for  seciirity.  I  recommend  him  as  being  a  safe  man  to  sell  to,  and  I 
think  you  ought  to  allow  him  some  credit,  as  he  has  never  deceived  you.  His 
credit  is  good  here,  as  I  furnish  him  all  his  groceries  and  supplies.  I  hope  you 
will  ship  his  goods  at  once,  as  I  see  no  good  reason  why  you  should  not.  I 
will  look  to  your  interest  in  this  matter. 

"Yours,  respectfully,  M.  J.  Wright, 

"PerW.  A.  R," 

This  communication,  it  is  alleged,  acted  upon  by  the  plaintiff,  imposes  the 
obligation  of  a  guaranty  in  terms,  but  if  not,  it  was  so  understood  by  the 
plaintiff,  who,  upon  the  goods  being  sent,  advised  the  defendant  by  letter  of 
his  understanding  of  their  import,  to  which  no  response  was  made,  and 
thereby  such  became  their  import  and  legal  effect. 
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The  second  count  alleges  the  statements  contained  in  the  letter  to  be  false 
and  fraudulent  within  the  defendant's  knowledge,  and  intended  to  mislead 
and  deceive  the  plaintiff,  and  that  he  was  thereby  misled  and  deceived  in  giv- 
ing the  desired  credit  to  the  said  Marion  Scott  Wright,  who  is  and  then  was 
insolvent  and  irresponsible. 

The  answer  controverts  the  material  averments  of  the  complaint,  and, while 
no  issues  were  framed  for  the  jury,  they  were  impaneled  to  try  the  matters  in 
controversy  between  the  parties.  The  court  having  intimated  an  opinion  that 
neither  of  the  counts  set  out  facts  sufficient  to  constitute  a  cause  of  action, 
the  plaintiff,  in  submission  thereto,  suffered  a  nonsuit,  and  appealed  to  this 
court. 

While  we  are  disposed  to  concur  in  the  opinion  that  the  letter  is  not  itself 
a  guaranty,  and  is  not  made  such  in  law  by  the  plaintiff's  communication  of 
his  own  misconstruction  of  its  import,  so  that  an  action  can  be  maintained 
upon  it  as  a  contract,  we  think  the  second  count  does  show  facts  sufficient  to 
constitute  a  cause  of  action.  It  contains  every  essential  element  entering 
into  the  action  for  deceit,  resulting  in  damage  to  the  trusting  and  defrauded 
creditor.  Information  was  sought  before  the  goods  were  sold  by  the  plaintiff; 
that  the  facts  stated  in  answer,  and  upon  the  faith  of  which  the  goods  were 
parted  with,  were  untrue,  known  to  the  d^endant  to  be  untrue,  and  were  so 
falsely  set  forth  as  were  calculated  and  intended  to  deceive  and  mislead,  and 
to  induce  the  plaintiff,  through  misplaced  confidence,  to  trust  the  applicant; 
and  that  he  was  thus  misled  through  falsehood  and  fraud,  and  induced  to 
part  with  his  property  to  his  hurt  and  damage.  When  these  conditions  exist, 
the  legal  liability  results.  2  Greenl.  Ev.  g  227 ;  Thompson  v.  Bond,  1  Camp. 
4;  Stafford  v.  Neiosom,  9  Ired.  507;  and  numerous  rulings  in  the  diffei-ent 
states  to  this  effect  enumerated  in  6  U.  S.  Dig.  tit.  "Fraud,"  §  130;  Irwin  y. 
SherHl,  Tay.  (N.  C.)  1. 

There  was  therefore  error  in  the  ruling  upon  the  second  count,  for  which 
there  must  be  a  new  trial,  and  it  is  so  adjudged. 


State  «.  Whitaker. 

{Supreme  Court  of  North  Cbrolina,    October  10,  1887.) 

1.  Rbobhtikg  Stolsn  Pbopkbtt— Salb  of  Cotton— Statitpobt  Rboitlatioiib— Isdiot- 

XENT. 

It  is  not  sufficient,  in  an  indictment  under  Code  N.  G.  {  1006,  which  prescribes: 
*'Ifany  person  shall  buy,  sell,  deliver,  or  receive,  for  a  price,  or  for  any  reward 
whatever,  any  cotton  in  the  seed,  or  any  unpacked  lint  cotton,  brought  or  carried 
in  a  basket,  hamper,  or  sheet,  or  in  any  mode,  where  the  quantity  is  less  than 
what  is  usually  baled,  or  where  the  cotton  is  not  baled,  between  the  hours  of  sun- 
set fnd  sunrise,  such  person  so  offeudiug  shall  be  guilty  of  a  misdemeanor," — to 
charge  simply  that  the  cotton  was  bought  or  sold  within  the  prohibited  hours, 
without  alleging  that  the  same  was  brought  or  carried  in  some  mode  designated 
in  the  statute. 

2.  Cbiminal  Pbagtiob—Evidbncb— Plats. 

On  trial  of  an  indictment  for  buying  cotton  under  drcumstaDces  interdicted  by 
statute,  the  defendant  oifered  in  evidence  a  diagram  of  the  locality,  in  order  to 
show  that  by  reason  of  his  position,  and  the  position  of  the  yard,  houses,  etc.,  ho 
could  not  have  seen  or  received  the  cotton,  which  was  objected  to  and  excluded 
upon  the  ground  that,  no  notice  of  the  making  of  the  plat  having  been  given  the 
'  solicitor  for  the  state,  the  same  was  ex  parte  and  irregular.    Held  error. 

Appeal  from  superior  court,  Beaufort  county;  Avery,  Judge. 
The  Attorney  General  and  C.  F.  Warren,  for  the  State.    &eo,  H.  Brown, 
Jr.,  for  defendant. 

Dayis,  J.  The  defendant  was  indicted  for  selling  cotton  in  violation  of 
flection  1006  of  the  Code,  and  tried  before  Avert,  J.,  at  the  spring  term, 
1887,  of  the  superior  court  of  Beaufort  county.    The  indictment  charges  *' Uiat 
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John  H.  Whitaker,  in  Beaufort  county,  on  the  first  day  of  November,  1886, 
a  certain  quantity  of  seed  cotton,  to- wit,  twenty  pounds,  the  said  cotton  not 
then  and  there  being  baled,  and  being  a  less  quantity  than  is  usually  baled, 
between  the  hours  of  sunset,  and  sunrise  unlawfully  and  willfully  did  buy 
from  Rhoden  Daniels,  at  a  certain  price,  contrary  to  the  statute, ''  etc.  Upon 
the  trial  the  defendant  testified  in  his  own  behalf,  and,  while  being  examined, 
a  plat  or  diagram  of  the  premises  was  offered  to  show  the  position  of  the  yard, 
houses,  cotton,  etc.,  for  the  purpose  of  illustrating  the  position  of  the  de- 
fendant, and  to  show  that  he  could  not  have  seen  or  received  the  cotton. 
Counsel  for  the  defendant  proposed  to  show  that  this  was  an  exact  plan  of  the 
defendant's  premises.  '*The  solicitor  for  the  state  objected,  upon  the  ground 
that  no  notice  was  given  of  the  making  of  the  plat,  and  that  it  was  ex  parte 
and  irregular.'*     The  objection  was  sustained,  and  this  was  assigned  as  error. 

It  is  of  frequent  practice,  when  necessary  to  explain  evidence,  and  enable 
the  jury  to  comprehend  it  fully,  to  illustrate  the  positions  of  parties,  places, 
etc.,  by  diagrams,  and  no  notice  is  required;  in  fact,  they  are  frequently  made 
by  witnesses  themselves  in  the  progress  of  the  examination,  and  often  by 
the  direction  of  the  court.  The  court  might  for  good  cause  exclude  it.  There 
was  error  in  excluding  the  diagram  upon  the  ground  alleged. 

An  additional  objection  is  raised  in  this  coui*t,  and  the  defendant  moves  in 
arrest  of  judgment,  upon  the  ground  that  the  indictment  does  not  sufficiently 
charge  the  offense  created  by  the  statute,  in  that  it  fails  to  allege  that  the 
cotton  was  *^hrought  or  carried**  in  some  mode  as  designated  by  the  statute. 
Section  1006  of  the  Code  is  as  follows:  "K  any  person  shall  buy,  sell,  deliver, 
or  receive,  for  a  price,  or  for  any  reward  whatever,  any  cotton  in  the  seed,  or 
any  unpacked  lint  cotton,  brous^ht  or  carried  in  a  basket,  hamper,  or  sheet,  or 
in  any  mode,  where  the  quantity  is  lesd  than  what  is  usually  baled,  or  where 
the  cotton  is  not  baled,  between  the  hours  of  sunset  and  sunrise,  such  person 
so  offending  shall  be  guilty  of  a  misdemeanor."  The  evident  mischief  which 
it  was  the  purpose  of  the  statute  to  remedy  was  the  surreptitious  traffic  in 
buying  and  selling  cotton  in  small  quantities  in  the  night-time,  when  stolen 
cotton  may  be  sold  without  easy  detection,  or  when  the  character  of  the  trans- 
action may  be  easily  concealed,  if  the  unlawful  purpo6e  is  participated  in  by 
both  the  buyer  and  seller,  and  the  words  "  brought  or  carried  in  a  basket, " 
etc.,  are  not  mere  surplusage,  but  indicate  clearly  that  the  purpose  of  the  law 
was  to  prevent  the  receiving  or  delivering  the  cotton  between  the  hours 
named;  and  the  indictment  must  charge  that  it  was  brought  or  carried  in 
8ome  mode,  as  required  by  the  statute,  l)etween  the  hours  of  sunset  and  sun- 
rise. It  is  not  sufficient  to  charge  simply  that  the  cotton  was  bought  or  sold 
within  the  prohibited  hours.  It  must  be  further  charged  that  it  was  brought 
or  carried,  and  how  brought  or  carried.  Nothing  can  be  taken  by  intend- 
ment. State  V.  Liles,  78  N.  C.  496,  and  authorities  cited.  Would  it  be  any 
violation  of  the  statute  if  the  cotton  were  brought  or  carried  in  the  day-time, 
and  sold  in  the  night?  It  is  a  safe  rule  to  follow  the  language  of  the  stat- 
ute. Words  thought  essential  by  the  legislature  in  describing  a  statutory 
offense  cannot  be  safely  omitted,  though  there  are  some  exceptions.  State 
V.  Stanton,  I  Ired.  424. 

This  case  does  not  come  within  the  exceptions,  and  the  motion  in  arrest  of 
judgment  must  be  allowed. 

Hancock  v.  Hubbs. 

(Supreme  Court  of  North  Ootrolvna.    October  18, 1887.) 

Elictiows— Action  to  Contbbt — Pleading. 

It  was  alleged  in  a  complaint  that  the  whole  number  of  votes  cast  at  an  election 
was  a  designated  number,  and  that  of  these  the  relator  received  a  certain  number, 
(being  a  majority  of  the  whole  number  cast,)  and  that  the  relator  was  elected.  Hdd, 


Digiti 


zed  by  Google 


490  SOUTHEASTERN  RKPORTEB.  [N.  C» 

on  d(%miirrer  assigning  as  a  ground  that  it  appeared,  from  certain  evidential  facts 
alleged  in  the  complaint,  that  the  relator  did  not  receive  a  majority  of  the  votes 
cast,  that  the  petition  suflBciently  alleged  the  fact  of  relator's  receiving  a  majority 
of  the  votes  cast,  and  that  the  allegation  was  of  a  constituent  fact  admitted  by  the 
demurrer  to  be  tme. 

Appeal  from  superior  court,  Graven  county;  Sbdcpp»  Judge. 
Action  to  contest  an  election. 

M.  D.  Stephemon  nncl  H.  R,  Bryan,  for  plaintiff,  W.  W.  Clark  and  C,  M. 
Busbee,  for  defendant. 

Merrimon,  J.  The  third  ground  of  demurrer  assigned  in  this  case  is  "that 
it  appeared  from  the  complaint  that,  according  to  the  return  of  the  precinct 
board  of  election  from  all  the  precincts  in  said  county,  the  relator  did  not  re- 
ceive a  majority  of  the  votes  cast  at  said  election. "  The  complaint  sufficiently 
alleges  a  cause  of  action,  but  it  certainly  contains  much  unnecessary,  re- 
dundant matter,  including  evidential  facts.  This  is  all  surplusage,  and  to  be 
disregarded  as  part  of  the  pleading.  The  demurrer  applies  only  to  the  con- 
stituent and  material  allegations  of  the  complaint,  and,  for  the  purpose  of 
deciding  the  questions  of  law  presented  by  the  record,  these  must  be  accepted 
as  true.  It  is  distinctly  alleged  that  the  whole  number  of  votes  cast  at  the 
election  was  a  number  designated;  that  of  these  the  relator  received  a  num- 
ber mentioned,  (a  majority  of  the  wliole  number;)  that  other  persons  received 
votes  less  than  a  majority;  and  that  the  relator,  having  received  such  ma- 
jority, was  duly  elected.  This  is  a  constituent  allegation  to  which  the  de- 
murrer properly  applies,  so  that  the  complaint  does  allege  that  the  relator 
received  a  "majority  of  the  votes  cast  at  said  election,"  and  the  cause  of  de- 
murrer cannot  be  sustained.  In  other  respects  this  case  is  fully  embraced 
by  what  was  decided  in  GfatUng  v.  Boone,  ante,  392;  State  v.  Stimson,  in- 
fra; and  Kilbui^e  v.  Patterson,  post,  491,  (at  the  present  term.)  There  is 
no  error.    Judgment  affirmed. 


State  ex  rel.  Hahn  v,  Stimson. 

{Supreme  Court  of  North  Cdrolxna,    October  18,  1887.) 

Elbotions— Action  to  Contkst^Pleadino. 

In  an  action  brought  by  a  relator  against  an  incumbent  for  the  office  of  aberiff, 
the  complaint  alleged  that  the  plalntin  received  a  majority  of  the  votes  cast  at  the 
election,  but  failed  to  allege  that  they  were  legal  votes.  Heldt  that  the  allegation 
was  sufficient. 

Appeal  from  superior  court,  Craven  county;  Shipp,  Judge. 

Action  to  contest  an  election  for  sheriff  of  Craven  county,  and  to  have 
plaintiff  declared  entitled  to  the  office.  Plaintiff  alleged  in  his  petition  that 
at  said  election  there  were  3,684  votes  cast  for  the  candidates  for  said  office  of 
sheriff  of  Craven  county,  of  which  number  2,002  voted  for  relator,  and  1,682 
for  the  defendant,  7  for  Barney  Fulcher,  and  1  for  Joseph  Nelson;  and  that 
the  relator  was  elected  such  sheriff  at  said  election  by  a  majority  of  820  votes 
over  said  defendant,  and  a  large  majority  over  the  other  persons  voted  for  at 
said  election  for  said  office.  Defendant  demurred  to  plaintiff's  petition,  on 
the  ground,  among  others,  that  it  was  not  alleged  that  the  relator  received  a 
majority  of  the  legal  votes  cast  at  said  election.  The  demurrer  was  overruled, 
and  defendant  appealed. 

M,  D.  Stephenson  and  H,  R.  Bryan,  for  plaintiff.  W.  W.  Clark  and  C  M. 
Buabee,  for  defendant. 

Merrimon,  J.  The  third  ground  of  demurrer  assigned  is  that  it  is  not  al- 
leged in  the  complaint  that  the  relator  received  a  majority  of  the  "legal 
votes''  cast  at  the  election  the  result  of  which  is  in  question.  The  law  doe? 
not  allow  any  but  such  votes  to  be  cast,  and  when  the  proper  officers  receive 
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a  vote  in  the  way  prescribed  by  law,  the  presumption  is  that  it  is  legal,  and 
it  must  be  so  regarded  and  treated  until  the  contrary  siiall  be  shown  by  some 
person  who  shall,  in  a  proper  action  or  proceeding  for  tlie  purpose,  allege  its 
illegality.  The  relator  alleges  expressly,  among  other  material  things,  that 
he  received  a  majority  of  over  200  of  the  votes  cast  in  the  county  named,  at 
the  election  mentioned,  and  was  duly  elected.  This  is  sufficient.  The  allega- 
tion that  he  received  such  majority  implies  a  majority  of  the  "legal  votes,  '*  bo- 
cause,  nothing  to  the  contrary  appearing,  the  votes  cast  were  legal,  and  it  is 
not  necessary  to  do  more  than  allege  the  vote  cast  according  to  its  prima  facie 
legal  effect.  On  the  trial  if  an  issue  of  fact  shall  be  raised,  it  will  be  suffi- 
cient for  the  relator  to  show  that  he  received  a  majority  of  the  votes  cast,  and 
the  burden  will  then  be  on  the  defendant  to  show  that  such  votes,  or  any 
number  of  them,  were,  for  any  cause,  illegal.  The  allegation  is  appropriate  to 
raise  a  proper  issue,  if  the  defendant  shall  see  fit  to  raise  it  It  is  always  suf- 
ficient in  pleading  to  allege  matters  and  things  according  to  their  legal  quality 
and  effect,  unless  there  shall  be  special  reason  for  superadding  something 
otherwise. 

The  law  as  settled  in  QatUng  v.  Boone,  ante,  392,  (decided  at  the  present 
term,)  is  applicable  to,  and  must  be  conclusive  of,  this  case,  adversely  to  the 
appellant.    There  is  no  error.    Judgment  affirmed. 


Oden  v.  Batbb. 

(Supreme  (hurt  cf  North  Oaroiina,    October  18,  1887.) 

Appeal  from  superior  court,  Graven  county ;  Shipp,  Judge. 
Following  State  v.  Slimson,  ante,  490. 

M.  D.  Stepheruon  and  H.  R.  Bryan,  for  plaintiff.  W,  W.  Clark  and  O,  M.  Btuhee,  for 
defendant. 

Mkbrihon.  J.  The  qnestions  presented  by  the  record  of  this  case  for  onr  decision  are 
in  all  material  respects  like  those  decided  in  Oatling  v.  Boonfy  ante,  392,  and  StaU  v. 
Stknton,  ante,  490,  (decided  at  the  present  term,)  and  it  must  be  governed  by  them .  Thera 
is  no  error.    Judgment  affirmed. 


KiLBURNB  t>.  Patterson. 

(Supreme  Court  of  North  Carolina.    October  18,  1887.) 

Blectionb— AcnoH  to  ComrKsr— Pleading. 

In  an  action  in  North  Carolina  to  contest  the  result  of  an  election  as  declared  by 
a  board  of  county  canvassers,  it  is  sufficient  to  allege  that  the  board  erred  in  re- 
jecting certain  votes  without  specifying  the  alleged  errors  more  particularly. 

Appeal  from  superior  court,  Craven  county;  Shut,  Judge. 
Action  to  contest  an  election. 

M.  D.  Stephenson  and  H.  R,  Bryan,  for  plaintiff.  W.  W.  Clark  and  C.  M. 
Bushee,  for  defendant. 

M£RRiMON»  J.  The  case  is  substantially  like  that  of  Gatling  v.  Boone, 
ante,  392,  (decided  at  the  present  term,^  and  must  be  governed  by  it.  The  sec- 
ond ground  of  demurrer  assigned  is  tnat  the  complaint  does  not  allege  spe- 
cifically in  what  respects  the  board  of  county  canvassers  erred  in  rejecting  the 
returns  from  certain  voting  places  mentioned.  Such  allegations  were  not 
necessary,  because  the  decision  of  the  board  was  not  conclusive,  and  the  pur- 
pose of  this  action  is  not  to  have  the  court  below,  as  a  court  of  erroi-s,  correct 
particular  errors  of  the  board,  but  to  ascertain  and  determine  the  result  of  the 
election  in  question,  and  whether  the  relator  was  elected  as  he  alleges  he  was; 
and,  if  so,  to  require  that  he  be  inducted  into  the  office  according  to  law. 
There  is  no  error,  and  the  judgment  must  be  affirmed.    Judgment  affirmed* 
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Wilson  v.  Taylor  and  others. 

(Supreme  Court  of  North  Carolina,    October  10. 1887.) 

1.  Ejectment— Plbadino— I NSTBUCTioNa. 

In  an  action  to  recover  possession  of  real  estate,  the  plaintiff  alleged  that  he  was 
entitled  to  the  possession  of  the  land  under  and  by  virtue  of  a  sale  and  deed  made 
by  the  sheriff  under  an  execution  against  the  defendant,  and  that  he  had  bid  in  the 
land  at  such  sale  at  the  recjuest  of  the  defendant,  and  under  an  agreement  that  the 
said  defendant  might  retain  possession  as  tenant  of  plaintiff^  and  buy  back  the  land 
upon  payment  of  tlie  amount  for  which  the  land  sold,  with  interest.  The  defend- 
ant filed  a  general  denial.  The  defendant  requested  the  court  to  chaive  the  jury 
that  plaintirf  was  not  entitle<l  to  recover,  even  though  they  should  believe  the 
whole  evidence ;  and  that,  unless  there  was  a  fraudulent  intent  on  the  part  of  de- 
fendant in  requesting  plaintiff  to  buv  the  land,  the  latter  could  not  recover;  and 
that  the  sheriff's  sale  was  void;  and  that,  to  entitle  plaintiff  to  judgment,  he  mxei 
show  thut  he  was  ignorant  of  the  want  of  authority  on  the  partof  the  sheriff  to  sell; 
and  that  defendant  fraudulently  represented  that  he  had  such  authority.  Held,  that 
the  court  properly  refused  the  instructions,  as  they  did  not  bear  upon  the  issues, 
nor  tend  to  aid  the  jury  in  arriving  at  a  conclusion. 

2.  Trial — Ikstbuctions — Issue. 

The  plaintiff  brought  suit  against  the  defendant  to  recover  possession  of  certain  real 
estate  bid  in  by  him  at  an  execution  sale  against  the  defendant  at  the  latt^r'a  re- 
quest. The  jury  found  specially  in  the  plaintiff's  favor  upon  all  the  questions  they 
were  requested  to  answer;  but  the  defendant  moved  for  judgment,  on  the  ground 
that  it  had  not  been  shown  aifirmatively  that  the  homestead  had  been  regularly  set 
off  before  the  sale.  Held  that,  as  no  issue  regarding  the  homestead  had  been  raised 
by  the  pleadings,  it  was  too  late  to  do  so  in  a  motion  for  judgment  after  verdict  of 
the  jury. 

3.  Judombkt—Rbcobi>— Variance. 

Where  the  record  of  a  judgment  recites  that  execution  was  issued  November  3, 
1869,  on  a  judgment  in  favor  of  Seth  Nowell,  guardian,  and  the  sheriff's  deed  exe- 
cuted after  the  sale  on  execution  recites  that  the  sale  took  place  in  September,  1809, 
under  an  execution  in  favor  of  Seth  Nowell,  the  variance  la  not  fatal. 

Appeal  from  superior  court,  Hertford  county;  Avert,  Judge. 
John  Qatlingt  for  plaintiff.     Winbome  Bros,  and  D.  A.  Barnes,  for  defend- 
ants. 

Davis,  J.  Civil  action  tried  before  Avert,  J.,  at  Spring  term,  1887,  of 
the  superior  court  of  Hertford.  The  action  was  originally  commenced 
against  Edward  Taylor,  who  died  before  it  was  determined;  and  the  present 
defendants,  his  widow  and  heirs  at  law,  were  made  parties,  against  whom  an 
amended  complaint  was  filed,  in  which  it  is  alleged,  in  substance,  that  the 
plaintiff  is  the  owner,  and  entitled  to  the  possession,  of  the  land  mentioned 
in  the  complaint,  by  virtue  of  a  sale  and  deed  made  by  the  sheriff  of  Hertford 
county,  in  September,  1869,  under  an  execution  in  favor  of  one  Seth  NoweU 
V.  Edward  Taylor;  that,  just  before  the  sale  of  said  land  under  the  said  exe- 
cution, the  said  Taylor  came  to  him,  informed  him  that  the  land  was  about  to 
be  sold,  and  requested  him  to  buy  it;  that  he  purchased  the  land  upon  the 
representation,  and  at  the  earnest  request,  of  the  said  Taylor,  and  discharged 
the  execution  by  paying  the  amount  to  the  sheriff;  that  it  was  agreed  with 
Taylor  that  the  latter  should  *'  buy  the  place  back  at  tbe  same  sum,  and  inter- 
est," and  that  the  plaintiff  would  convey  to  him  upon  the  payment  of  the 
same;  and  in  the  mean  time  the  said  Taylor  occupied  tbe  land  as  tenant  of 
plaintiff,  till  just  before  the  bringing  of  this  action,  and  the  defendants  are 
now  in  possession.  The  defendants  answer,  and  admit  that  they  are  the  htira 
at  law  of  said  Taylor,  and  are  in  possession,  but  they  deny  all  the  other  alle- 
gations of  the  complaint.  Issues  were  submitted,  which,  with  the  answers 
thereto,  were  as  follows:  "(1]  Did  plaintiff  buy  the  land  in  controversy  at 
execution  sale  at  the  request  of  Edward  Taylor,  ancestor  of  defendants,  and 
for  the  benefit  of  said  Taylor?  Answer.  Yes.  (2)  What  was  the  date  of 
payment,  and  amount  actually  paid  by  plaintiff  for  said  Taylor  to  tbe  sheriff  ( 
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A,  October  18,  1869.  $166.  (8)  What  is  the  annual  rental  value  of  the 
land?  A.  840. ''  Judgment  ^as  rendered  for  the  plaintiff,  giving  him  a  lien 
on  the  land,  and  subjecting  the  same  to  the  payment  of  the  debt  due  plaintiff, 
and  the  defendant  appealed. 

The  deed  from  the  sheriff  to  the  plaintiff,  dated  September  23,  1869,  was 
read  in  evidence,  and  the  plaintiff  in  his  own  behalf  testified  that  the  land  de- 
scribed in  the  complaint  and  the  deed  was  the  same. 

Thomas  D.  Boone,  clerk  of  the  court,  testified :  "I  have  searched  in  my  office 
for  the  execution  cited  in  the  deed,  in  the  file  where  executions  are  kept,  and 
find  no  execution  in  8eth  Lowell  v.  Edward  Taylor,  I  have  been  in  the  of- 
fice since  December  last.  The  papers  are  somewhat  confused  in  the  ofiice.  *' 
The  derk  then  produced  the  judgment  docket,  pages  9  and  69,  from  which  it 
appeared  that  there  was  a  judgment  entered  in  favor  of  Heth  Nowell,  Ouard^ 
ian,  V.  Edward  Taylor  and  others ^  for  $93,80,  with  interest  from  January  3, 
1866,  till  paid.  It  further  appeared  from  entry  on  said  docket,  that  a  venditi* 
oni  exponas  issued  November  21,  1868,  on  said  judgment,  and  was  returned 
"stayed,"  by  an  order  of  the  convention.  When  the  same  judgment  was 
brought  forward,  it  appeared  that  execution  was  issued  on  it  November  3, 
1869,  and  returned  with  indorsement:  "Satisfied  and  paid  into  the  clerk's  of- 
fice, $11.  [Signed]  Isaac  Pipkin,  Sheriff,  by  Hilloby  Taylor,  Dep." 
Also  indorsed  as  follows:  "Received  of  Hillory  Taylor,  $133.84,  in  full  of  this 
judgment,  May  6,  1872.  [Signed]  Seth  Nowell.  Guardian."  Boone,  the 
clerk,  further  testified  as  follows:  "I  have  found  no  judgment  on  the  docket 
in  favor  of  8eth  HFotoell  v.  Edward  Taylor  and  otTiers,  1  have  examined  the 
judgment  docket  from  1868  to  1872,  and  find  no  judgment  taken  in  favor  of 
Seth  Nowell,  individually,  against  Edward  Taylor.  I  do  not  find  the  names 
except  in  this  judgment  of  Seth  Nowell,  Guardian,  against  Edtvard  Taylor 
and  others.  1  have  examined  the  cross-index,  and  referred  to  the  judgments 
in  that  way.  1  have  found  some  judgments  entered  on  the  docket  that  did 
not  appear  in  the  cross-index." 

Mr.  Sharpe,  examined  for  plaintiff,  testified:  "I  knew  Edward  Taylor,  and 
had  a  conversation  with  him  about  the  sale  of  this  land.  I  was  collecting  the 
tax,  and  noticed  that  this  land  was  listed  as  the  property  of  John  Wilson.  I 
asked  Taylor  why  he  was  paying  the  tax  on  the  land,  and  Taylor  said  he  had 
got  Wilson  to  buy  the  land  for  him.  He  said  that  he  (Taylor)  owed  Seth 
Nowell,  and  could  not  pay  him,  and  he  got  Wilson  to  buy  the  land  for  him. 
The  land  was  listed  in  Wilson's  name  then.  Taylor  did  not  say  when  and 
where  Wilson  bought  the  land.     This  was  after  the  date  of  the  deed." 

John  Wilson,  the  plaintiff,  recalled,  and  testified:  "The  land  was  sold  by 
Deputy-Sheriff  Hillory  Taylor,  acting  for  Sheriff  Pipkin.    It  was  sold  by  him 

on  the day  of  September,  1869,  and  knocked  off  to  me.    I  paid  $166 

and  some  cents,  the  amount  of  a  debt  held  by  the  sheriff  against  Taylor,  and 
the  costs,  to  said  deputy-sheriff  then.  I  was  not  present  at  the  sale,  but  got 
another  to  bid  off  the  land  for  me;  he  bid  four  hundred  dollars.  I  did  not  pay 
the  residue  of  the  purchase  money,  because  I  could  not  get  possession.  I  was 
willing  to  pay  that,  and  take  possession,  or  to  take  what  I  paid,  and  give  up 
aU  claim  to  it.    The  land  is  worth  about  $500." 

The  defendants  requested  the  court  to  charge  the  jury  **(1)  that,  if  they  be- 
lieve the  whole  evidence  in  the  case,  the  plaintiff  is  not  entitled  to  recover; 
(2)  that  the  defendants  are  not  estopped  from  claiming  the  land  in  question, 
unless  Edward  Taylor,  the  former  defendant,  procured  the  plaintiff  to  buy  the 
same  with  intent  to  defraud  the  plaintiff;  (3)  that  the  sale  of  the  sheriff  was 
void;  (4)  that  if  the  defendants'  ancestor,  Edward  Taylor,  requested  the  plain- 
tiff to  buy  the  land,  that  will  not  entitle  the  plaintiff  to  recover,  unless  he  was 
ignorant  of  the  want  of  authority  on  the  part  of  the  sheriff  to  sell  the  land, 
and  that  the  said  Edward  Taylor  fraudulently  represented  to  plaintiff  that  the 
^sheriff  had  authority  to  sell,  and  the  plaintiff  relied  on  said  false  representa- 
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tion.''  The  court  refused  the  instructions,  holding  that  they  did  not  bear 
upon  the  issues,  or  tend  to  aid  the  Jury  in  arriving  at  a  conclusion;  but,  if 
material  at  all,  raised  questions  that  could  be  considered  by  the  court  as  well 
after  as  before  the  verdict  should  be  rendered.  The  court  called  theattention 
of  the  jury  to  the  evidesce  relating  to  the  issues  submitted.  No  exception 
was  taken  to  the  charge  given.  The  defendants  excepted  to  the  refusal  of  the 
court  to  give  the  instructions  asked. 

After  verdict  the  defendants  moved  for  judgment  on  the  grounds  ''(1)  that 
the  plaintiff,  claiming  land  by  virtue  of  a  sale,  must  show  affirmatively  that 
the  homestead  of  the  debtor  in  execution  was  regularly  laid  off;  that  this 
was  true  in  all  cases;  (2)  that  it  must  certainly  be  shown,  unless  there  is 
something  in  the  judgment  or  execution  showing  that  the  judgment  was  ren- 
dered on  a  debt  contracted  prior  to  1868,  and  the  date  of  the  contract  does  not 
appear  in  this  case." 

No  issue  in  regard  to  the  homestead  was  raised  by  the  pleadings,  and  there 
was  no  question  in  relation  thereto,  as  appears  from  the  record,  till  after  the 
verdict.  The  issues  are  raised  by  the  pleadings.  And  whether,  by  any  act, 
however  fraudulent  and  misleading,  the  owner  can  be  estopped  from  daiming 
a  homestead,  except  by  deed  with  the  consent  of  the  wife,  evidenced  by  her 
privy  examination,  as  prescribed  by  article  10,  §  8,  of  the  constitution,  it  is 
not  necessary  for  us  now  to  consider;  and,  if  it  were,  Edward  Taylor,  as  ap- 
pears from  the  evidence,  and  verdict  of  the  jury,  having  invoked  the  kind- 
ness and  friendship  of  the  plaintiff,  and  procured  the  purchase  of  the  land  for 
his  own  benefit,  and  for  which,  at  his  solicitation,  the  plaintiff  had  paid  the 
claim  of  the  defendants,  does  not  present  a  very  meritorious  consideration. 
Hinson  v.  Adrian^  92  N.  0.  121.  In  all  the  cases  cited  by  counsel  for  the 
defendants,  the  claim  to  the  homestead  was  presented  by  the  pleadings. 

The  instructions  asked  for  were  properly  refused.  "  They  did  not  l^r  upon 
the  issues,  or  tend  to  aid  the  jury  in  arriving  at  a  conclusion." 

The  deed  from  the  sheriff  to  the  plaintiff  contained  a  recital  of  the  execu- 
tion, levy,  and  sale;  and  being  the  act  of  a  public  officer  in  discharge  of  his 
official  duties,  reciting  how,  and  by  what  authority,  he  had  made  the  convey- 
ance, was  prima  facie  evidence  of  the  facts  recited.  Rutherford  v.  Rabum, 
10  Ired.  144;  Hardin  v.  CMek,  3  Jones,  (N.  C.)  135;  Miller  w.  Miller,  89  N. 
€.  402.  In  the  first-cited  case.  Chief  Justice  Buffin  said:  **In  effect,  no 
judgment  need  be  shown  in  a  suit  between  the  defendant  in  the  execution,  or 
one  bound  by  its  teste,  and  the  officer  or  purchaser;  at  all  events,  if  the  latter 
be  not  the  plaintiff  in  the  execution."  "Undoubtedly,"  says  the  chief  jus- 
tice, "the  court  would,  at  the  instance  of  the  defendant,  set  aside  the  execu- 
tion, if  there  were  no  judgment."  And  so,  if  the  execution  and  return  did 
not  conform  to  the  judgment,  and  any  prejudice  to  the  defendant  resulted 
therefrom,  the  court  would  undoubtedly  set  it  aside.  In  the  case  before  us, 
there  was  a  judgment  shown,  but  it  did  not  exactly  correspond  with  that  re- 
cited in  the  deed,  and  there  was  also  a  conflict  in  the  dates;  but  this  variance 
was  not  fatal.  Green  v.  Cole,  13  Ired.  425.  In  Rutherford  v.  RahurUj  Ear- 
din  V.  Cheek,  and  Qreen  v.  Cole,  supra,  a  broad  and  liberal  construction  has 
been  placed  upon  the  act  of  1848,  to  be  found  in  section  1347  of  the  Code. 

The  judgment  declares  that  the  plaintiff  is  entitled  to  a  lien  upon  the  land 
for  the  payment  of  the  purchase  money  paid  by  him  for  Taylor,  with  the  in- 
terest thereon,  and  that  said  lien  be  discharged  upon  the  payment  of  the  same 
by  the  defendants,  or  any  one  of  them,  by  the  first  day  of  January,  1888,  and, 
if  not  paid  hy  that  day,  then  the  land  is  to  be  sold  upon  the  terms  and  by  the 
commissioners  named  in  the  judgment,  and  the  proceeds  applied,  first,  to  the 
satisfaction  of  the  judgment,  and  the  surplus  to  the  defendants.  The  judg- 
ment must  be  modified  so  as  to  allow  the  defendants  a  reasonable  time  to  pay, 
and,  thus  modified,  is  affirmed. 
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Hodges  v.  Latham. 
{dupreTne  Qmrt  of  North  OaroHna,    October  18,  1887.) 

1.  Estoppel— By  Dbkd— Ooyxnabt  of  Warranty. 

Where  it  appears  that  a  defendant,  in  an  action  for  breach  of  warranty  of  title, 
has  preyioDsly  sold  the  same  land  before  selling  to  plaintiff  and  giving  the  war- 
ran^  upon  wnich  the  action  is  brought,  he  will  not  be  heard  to  say  that  the  title 
of  his  former  grantee  is  not  valid  ana  paramount  to  the  plaintiff's. 

2.  CJovKKAUT— Warranty— Breach— Eviction. 

Where  plaintiff  had  left  certain  lauds  for  a  short  time,  and  returned  to  find  them 
in  the  hands  of  one  holding  a  paramount  title,  this  constituted  a  sufficient  eviction 
to  entitle  him  to  bring  an  action  for  breach  of  warranty  against  his  grantor  and 
warrantor. 

G.  H,  Brotvn,  for  plaintiff.    No  counsel  contra. 

Davis,  J.  Civil  action  tried  before  Avery,  J.,  at  June  term,  1887,  of 
Beaufort  superior  court,  for  an  alleged  breach  of  warranty,  and  damages 
therefor.  The  plaintiff  offered  in  evidence  a  deed  from  D.  H.  Latham,  the 
<lefendant,  and  Harriet  L.  Latham,  his  wife,  dated  December  22,  1875,  duly 
executed,  proved,  and  registered,  conveying  the  land  therein  described  to  the 
plaintiff,  in  fee,  with  warranty  of  title.  He  then  testified,  in  his  own  behalf, 
that  he  purchased  the  **land  described  in  the  deed,  and  gave  his  notes  of  one 
hundred  dollars  each,  payable  one  each  for  four  successive  years,  and  one  pay- 
able on  demand."  That  he  paid  the  first  and  second  notes,  and  on  December 
3, 1878,  he  paid  825,  for  which  he  exhibited  defendant's  receipt.  He  further 
testified  that  he  had  paid  in  ail  S245  prior  to  December  3, 1878,  which  sum  he 
claimed,  with  interest,  from  that  date  as  damages.  Plaintiff  further  testified 
that  he  worked  on  the  land  in  1876,  and  cultivated  three  crops;  that  the  next 
year  he  rented  it  to  William  Mitchell,  a  colored  man;  that  in  October,  1879, 
being  the  October  after  the  date  of  the  $25  receipt,  he  went  to  Pitt  county, 
and  returned  about  Christmas  of  the  same  year  and  found  that  Willis  Cherry 
had  got  possession  of  the  land.  Cherry  had  married  one  of  Crandall  C.  Lit- 
tle's daughters,  (said  Little  being  the  person  to  whom  defendant  had  conveyed 
the  land  prior  to  the  war,  as  set  forth  in  tbe  annexed  records;)  that  he  went  to 
Latham,  and  asked  him  to  give  up  the  notes  that  remained  unpaid.  He  re- 
fused to  give  them  up.  After  plaintiff  came  back  from  Pitt  county,  he  went 
with  Col.  Wharton  to  defendant.  Wharton  told  him  that  he  could  make  the 
title  good,  and  defendant  said  it  was  good,  and  he  was  not  going  to  bolder 
any  more  about  it.  Witness  stated  on  cross-examination  that  he  did  not 
abandon  the  land,  but  that  witness'  tenant,  Mitchell,  had  lost  possession 
when  witness  returned  at  Christmas,  1879;  that  Latham  recovered  two  judg- 
ments against  him  on  September  30,  1879,  before  a  justice  of  the  peace,  one 
for  $200  and  one  for  $100,  and  had  them  docketed  in  the  superior  court.  It 
is  admitted  that  the  said  judgments  were  rendered  September  30,  1879,  for 
the  three  purchase-money  notes  for  said  land,  and  that  witness  did  not  resist 
a  recovery  on  such  judgment.  It  is  further  admitted  that  Cherry  took  pos- 
session between  the  time  when  the  plaintiff  left  the  land  in  charge  of  his  ten- 
ant, Mitchell,  and  went  to  Pitt  county,  and  the  date  when  the  defendant  is- 
sued the  summons  against  the  heirs  at  law  of  C.  C.  Little,  which  was  Novem- 
ber 28, 1879.  Plaintiff  then  introduced  the  record  of  a  suit  in  behalf  of  D.  H. 
Latham  against  Willis  Cherry  and  others,  heirs  at  law  of  C.  C.  Little,  com- 
menced November  28, 1879.  By  virtue  of  the  various  orders  and  decrees  in  this 
suit  the  land  was  sold  and  conveyed  to  W.  A.  Blount,  by  the  defendant,  on  the 
first  of  November,  1886,  and  sale  confirmed. 

The  record  referred  to,  and  sent  up  as  part  of  the  transcript,  shows  that  a 
summons  originally  issued  the  twenty-eighth  day  of  November,  1879,  in  the 
name  of  D.  H.  Latham  v.  Willis  CTien-y  and  others,  and  a  petition  representing 
that,  in  1861,  the  plaintiff  in  that  proceeding  (D.  H.  Latham)  sold  to  Crandall 
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0.  Little  a  parcel  of  land  situated  in  Beaufort  county  for  the  prioe  of  $700; 
that,  at  the  time  of  the  purchase.  Little  executed  his  note  to  said  plaintiff, 
Latham,  for  the  purchase  money  for  said  tract  of  land,  which  was  still  unpaid, 
with  the  exception  of  848.16  paid  September  11,  1861;  that  Little  died  in 
1862,  leaving  the  defendants.  Cherry  and  wife,  and  others,  his  heirs  at  law; 
that  administration  was  taken  out  on  the  estate  of  Little  shortly  after  his 
death,  by  one  Gray  Little,  who  has  since  died;  and  that  no  personal  property 
remained  belonging  to  the  estate;  and  that  "the  bond  given  by  the  said  ad- 
ministrator is  insolvent.*'  He  asks  that  a  guardian  ad  litem  be  appointed 
for  the  infant  defendants,  and  for  a  decree  for  a  sale  of  the  land  for  the  pay- 
ment of  the  purchase  money.  To  this  there  was  a  demurrer,  which  was  sus- 
tained; but  subsequently  D.  H.  Latham  qualified  as  administrator  de  bonis 
nan  of  Little,  and  by  agreement  of  counsel  an  amended  petition  was  filed  in 
his  name  as  administrator  de  bonis  non,  setting  forth  in  substance,  among 
other  things,  the  indebtedness  of  the  said  Little  to  the  plaintiff  in  that  pro- 
ceeding, (D.  H.  Latham;)  that  the  said  indebtedness  was  for  the  unpaid  part 
of  the  purchase  money  for  the  land  described  in  the  petition.  The  petition 
further  represented  that  the  said  Little  "died  seized  in  fee-simple  and  pos- 
sessed of  the  following  tract  or  parcel  of  land, "  (describing  it;)  that  it  is  worth 
•500  or  $600,  and  asks  judgment  that  it  may  be  sold  for  the  purpose  of  pay- 
ing the  debts  of  his  intestate.  "The  court  intimated  that  the  jury  would  be 
instructed  that  the  plaintiff  could  not  recover,  and  thereupon  the  plaintiff  sub- 
mitted to  a  judgment  of  nonsuit,  and  appealed  to  the  supreme  court." 

It  was  under  and  by  virtue  of  the  judgment  in  the  special  proceeding  of  D. 
H.  Lathanit  AdmW  o/C.  C  Little  v.  Willis  Chen-yand  otJiers^that  the  land 
in  question  was  conveyed  to  W.  A.  Blount  by  the  defendant,  Latham,  and 
the  proceeds  of  the  sale,  or  so  much  thereof  as  was  applicable  to  that  purpose, 
applied  in  discharge  of  the  balance  of  the  purchase  money  due  upon  the  sale 
of  the  land  made  to  G.  0.  Little  in  1861.  The  paramount  title  was  in  the 
heirs  of  Little,  claiming  under  the  sale  made  to  their  ancestor  in  1861  by  the 
defendant,  Latham.  He  cannot  be  heard  to  say  that  their  title  was  not  good 
and  paramount  to  that  acquired  by  the  plaintiff  from  him.  One  of  the  heirs 
of  Little  had  acquired  possession,  in  the  manner  stated  in  the  case.  Was  that 
such  an  eviction,  actual  or  constructive,  as  to  entitle  the  plaintiff  to  recover 
upon  the  warranty  in  the  deed  from  Latham  to  him?  We  think  it  was. 
"The  existence  of  a  better  title,  with  an  actual  possession  under  it,  is,  of  it- 
self, a  breach  of  the  covenant."  The  purchaser  is  not  required  to  bring  an 
unnecessary  action,  in  which  he  must  fail,  to  recover  the  possession.  Grist 
V.  Hodifes,  3  Dev.  198;  Herrin  v.  McEntyre^  1  Hawks,  410;  Duvall  v.  Craig, 
2  Wheat.  45.  If  there  has  been  no  eviction  by  legal  process,  the  burden  of 
showing  that  there  was  a  better  or  paramount  title  is  upon  the  purchaser; 
and  even  then  the  mere  existence  of  a  superior  title  in  another  is  not  a  breach 
of  the  covenant;  but  the  purchaser  need  not  be  actually  evicted  by  legal  pro- 
cess. "It  is  enough  that  he  has  yielded  possession  to  the  rightful  owner,  or, 
the  premises  being  vacant,  that  the  rightful  owner  has  taken  possession."  3 
Washb.  Real  Prop.  (3d  Ed.)  406.  In  8pragtie  v.  Baker,  17  Mass.  586,  there 
was  a  v^id  prior  incumbrance  by  mortgage,  which  upon  demand  the  pur- 
chaser discharged,  and  it  was  held  to  be  such  an  eviction,  constructively,  as 
entitled  him  to  recover  upon  the  warranty.  So,  in  Noonan  v.  Lee,  2  Black. 
507,  it  is  said  that  an  adverse  possession  by  virtue  of  a  paramount  title  is  re- 
garded as  an  eviction,  and  involves  a  breach  of  the  covenant  of  warranty. 

There  was  error,  and  the  plaintiff  is  entitled  to  a  new  trial. 
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i  Be  ABLET  O.  Bbat. 

{Suprmne  C&uri  of  North  OoaroHna,    October  10,  1887.) 

1.  Fxaudulbut  Cohtsyamceb— Oontxtancb  bt  Gbxditob— Izttbitt. 

W.  sold  goods  to  plaintiff,  the  clerk  in  his  store,  by  an  abeolnto  oonTCiyanoe,  tak- 
ing in  payment  the  notes  of  plaintiff  due  in  one,  two,  and  three  yeaiB.  Defendants,  at 
the  instance  of  creditors  of  W.,  levied  upon  and  sold  the  goods,  and  for  defense 
claimed  that  the  sale  to  plaintiff  by  W.  was  for  the  puri>ose  of  "  hindering,  delay- 
ing, and  defrauding  his  creditors. '  Heidf  that  it  was  error  not  to  submit  to  the 
jury  the  issue  as  to  the  intent  to  deihiud. 

2.  Samb— Kkowlbdgb  of  Vbndbb. 

In  order  to  impeach  an  absolute  conveyance  on  the  ground  that  it  was  made  for 
the  purpose  of  hindering,  delaying,  and  defrauding  the  creditors  of  the  vendor,  it 
must  appear  that  the  vendee  partiapated  in  tiie  fraud.' 

Appeal  from  superior  court,  Currituck  county;  Aykbt»  Judge. 
Qrundy  ^  Aydlett,  for  plaintiff. 

Smith,  C.  J.  One  A.  B.  Williams,  conducting  a  mercantile  business  at 
Poplar  Branch  in  Currituck  county,  in  February,  1885,  sold  his  remaining 
stock  of  goods  to  the  plaintiff,  then  just  become  of  age,  and  who  had  been  for 
three  years  preceding  in  his  service  aa  clerk,  at  the  price  of  $3,350.  As  a 
means  of  payment,  the  plaintiff  executed  three  notes,  two  in  the  sum  of 
$1,000  each,  payable  in  one  and  two  years,  and  the  other  for  the  residue  of 
the  purchase  money  at  three  years,  aU  bearing  interest  from  date.  At  this 
time  the  plalntiff^s  entire  property  consisted  of  a  horse  and  dog-cart  worth 
$215,  and  a  balance  of  $65  due  for  services  as  clerk,  which  was  credited  upon 
the  first  maturing  note.  No  other  money  was  paid  at  the  time,  but  the  plain- 
tiff made  payments,  during  the  period  preceding  the  committing  of  the  al- 
leged trespasses  by  the  defendants,  amounting  in  the  aggregate  to  about 
$S)0.  The  said  Williams  had  become  indebted  to  the  defendants,  Adelsdorf 
&  Bros.,  and  Washington  Taylor  &  Co.,  as  well  as  to  others,  and  had,  after 
the  sale,  no  more  personal  property  than  would  be  required  to  be  exempt,  and 
had  a  tract  of  land  under  mortgages  beyond  its  value,  as  was  ascertained  by 
a  subsequent  sale.  The  defendant.  Bray,  sheriff,  with  executions  in  his 
hands  in  favor  of  the  other  defendants,  at  their  instance  and  under  an  indem- 
nity given  by  them,  in  May  following  the  sale,  the  plaintiff  having  been 
meanwhile  in  possession,  disposing  of  the  goods  as  his  own,  entered  the  store 
against  the  will  of  the  plaintiff,  and,  in  disregard  of  his  protest,  seized  and 
removed  the  goods  on  hand,  which  he  afterwards  sold,  and  applied  the  pro- 
ceeds to  said  executions. 

The  present  action  was  instituted  on  the  first  day  of  the  succeeding  month 
against  Bray  and  three  others,  as  to  whom  a  nol.  pros,  (not  a  nonsuit,  as  the 
record  erroneously  calls  it)  was  afterwards  entered,  and  the  creditors,  defend- 
ants, were  permitted  on  their  own  application  to  become  associate  parties  and 
defend  in  the  action.  The  action  is  to  recover  in  damages  the  goods  so  seized 
and  converted  to  the  defendant's  use,  and  the  answers  allege  the  sale  to  the 
plaintiff  to  have  been  fraudulent  and  void  as  against  themselves  as  creditors, 
and  the  validity  of  the  conveyance  is  the  sole  matter  in  controversy.  At  the 
close  of  the  testimony,  the  court  caused  eight  issues  to  be  submitted  to  the 
jury,  (to  all  of  which,  except  the  first,  second,  and  eighth,  the  plaintiff  ob- 
jected,) which  issues  with  the  responses  thereto  are  as  follows:  (1)  Was  A. 
B.  Williams  insolvent  at  the  time  of  the  sale  of  the  goods  in  controversy  by 
him  to  S.  M.  Beasley?  Anstoer.  Yes.  (2)  If  A.  B.  Williams  was  insolvent, 
did  Beasley  know  he  was  insolvent  at  the  tmie  of  the  sale?    A.  No.    (3)  Was 

^To  render  a  conveyance  void  for  fraud  upon  creditors,  it  is  necessary  that  the  grantee 
should  have  a  knowledge  of,  and  in  some  way  participato  in,  the  fraud.    BYaser  v.  Pas- 
sage, (Mich.)  so  N.  W.  Rep.  384,  and  note;  Schroder  v.  Walsh,  (111.)  11  N.  E.  Rep, 
70 ;  Beurmann  v.  Van  Buren,  (Mich.)  7  N.  W.  Rep.  67. 
v.3s.E.no.l2— 32 
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Williams  then  embarrassed  with  debts,  and  had  he  been  sued  or  threatened 
with  suits  by  creditors?  A,  Yes.  (4)  Did  the  plaintiff  at  the  time  of  the 
sale  know  of  Williams'  embarrassment  from  debts,  and  his  being  threatened 
with  suits?  il.  No.  (5)  Qid  the  plaintiff  have  reasonable  grounds  to  believe 
or  suspect  that  Williams  was  so  embarrassed  and  threatened  when  he  bought, 
and  could  he  by  inquiry  have  ascertained  the  truth  in  reference  to  Williams' 
financial  condition?  A.  Yes.  (6)  Wasplaintiff  insolvent  at  the  time  of  sale? 
A.  Yes.  (7)  Did  Williams  know  this  fact?  A.  Yes.  (8)  Wliat  is  plaintiff's 
damage?  A,  $200.  In  place  of  the  five  issues  to  which  exception  was  taken, 
the  plaintiff  proposed  one  in  these  words:  "Did  A.  B.  Williams  sell  his  stock 
of  goods  to  S.  M.  Beasley  (the  plaintiff)  with  the  fraudulent  intent  to  binder, 
delay,  and  defeat  his  creditors,  and  did  the  plaintiff  purchase  knowing  the 
facts  and  participating  in  the  fraudulent  intent?"  This  was  i^efused  and  ex- 
ception taken  to  the  ruling.  The  plaintiff  further  asked  that  instruction  be 
given  to  the  jury  in  these  words:  "If  Williams  was  insolvent  at  the  time  of 
his  sale  to  Beasley,  and  intended  to  hinder,  delay,  or  defraud  his  creditors  in 
the  sale,  still,  if  the  latter  knew  nothing  of  such  intent  at  the  time,  and 
bought  the  stock  of  goods  in  good  faith,  then  he  would  not  be  guilty  of  any 
fraud,  and  the  sale  would  be  valid,  notwithstanding  he  paid  no  cash,  but  gave 
his  individual  note  for  the  purchase*  money.  (2)  If  the  jury  find  the  convey- 
ance was  absolute  and  for  a  valuable  consideration,  it  is  valid,  and  operates  to 
pass  the  title,  unless  it  was  the  fraudulent  intent  and  purposeof  Williams,  in 
its  execution,  to  defeat  his  creditors  in  the  collection  of  their  claims,  or  to 
hinder  or  delay  them  in  the  same;  the  plaintiff  knowing  the  facts  and  par- 
ticipating in  the  fraudulent  intent.  (3)  There  is  no  evidence  that  Williams 
was  threatened  with  suit  until  after  the  s^le  in  February."  These  instruc- 
tions were  also  refused,  and  exception  taken  to  the  ruling.  The  court,  after 
verdict,  refused  the  plaintiff's  motion  for  judgment  on  the  findings  in  his 
favor,  and  adjudged  that  the  defendants  go  without  day,  and  recover  their 
costs.  After  the  ineffectual  motion  for  a  new  trial,  the  plaintiff  appealed 
from  the  judgment,  and  the  various  rulings  set  out  in  the  transcript  to  this 
court. 

There  is  no  finding  of  a  fraudulent  intent  in  the  making  the  sale,  as  there 
is  none  apparent  in  the  transaction,  considered  by  itself,  and  divested  of  at- 
tending incidents.  An  insolvent  owner  of  property  has  the  same  right  as 
one  who  is  solvent  to  dispose  of  it  by  a  sale  or  conveyance,  to  secure  a  present 
indebtedness  in  the  absence  of  an  operating  bankrupt  act,  when  done  hona 
flde,  and  not  with  the  covinous  purpose  of  hindering  or  defrauding  creditors; 
and  the  presence  of  such  purpose  alike  vitiates  and  avoids  the  conveyance 
made  by  either.  When  the  vitiating  intent  appears  in  the  instrument  itself, 
the  court  ascertains  and  adjudges  the  fact,  and  no  jury  finding  is  necessary. 
But  where  the  fraud  is  to  be  inferred  from  surrounding  circumstancea,  and 
is  not  an  element  in  the  transaction,  it  must  be  found  by  a  jury,  and  upon  a 
proper  issue  framed  to  raise  the  inquiry.  This  is  the  settled  construction  of 
the  statute  of  13  Eliz.  whose  terms  ours  essentially  pursues,  as  will  be  seen 
by  some  adjudications  of  late  date  to  which  we  shall  refer. 

"It  is  the  intent  and  the  purpose  existing  in  the  mind  of  the  insolvent 
debtor,"  remarks  Ashe,  J.,  in  Savage  v.  Knight^  92  N.  0.  497,  "at  the  time 
of  making  the  assignment,  to  delay,  hinder,  defraud,  and  defeat  his  creditors, 
that  vitiates  his  assignment,  and  makes  it  void,"  to  which  we  subjoin  the 
qualification  that,  if  the  conveyance  be  absolute,  the  vendee  must  participate 
in  the  fraud,  for  the  contract  is  the  act,  not  of  one,  but  of  both  the  parties. 
Reade,  J.,  in  Lassiter  v.  DaviSt  64  N.  G.  500;  and  Boyden,  J.,  in  Reiger  v. 
DavU,  67  N.  C.  190.  So,  in  Hodges  v.  Lassiter,  2  S.  E.  Rep.  923,  (decided  at 
last  term,'^  the  court  say:  "As  the  question  of  the  presence  of  an  infecting 
element  of  fraudulent  intent  in  making  the  assignment  is  one  qf  fact,  it  was 
properly  left  to  the  jury  to  find  upon  the  evidence,  and  to  deduce  from  it. 
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What  constitutes  fraud  is  matter  of  law;  what  is  sufficient  evidence  of  the 
facts  required  to  establish  it  is  for  t?^e  Jury  to  find.  When  the  fraud  appears 
upon  the  face  of  the  assignment,  it  is  so  declared  by  the  court;  when  depend- 
ent upon  external  proofs,  it  is  to  be  found  by  the  jury."  But  the  subject  is 
more  fully  discussed,  and  the  true  principle  announced,  in  Moore  v.  Hinnant, 
89N.  C.  459,  in  a  quotation  from  Burrill,  Assignm.  §  332,  in  these  words:  "It 
is  clear,  however,  from  the  language  of  the  statute  (13  Eliz.^  that  its  provis- 
ions were  directed  exclusively  against  conveyances  made  with  an  actual  in- 
tent on  the  part  of  the  debtors  to  hinder,  delay,  or  defraud  creditors,  as  dis- 
tinguished from  the  mere  effect  or  operation  of  such  conveyances.  The  ex- 
pression in  the  preamble,  « devised  and  contrived  to  the  end,'  'purpose  and 
intent,'  etc.,  leaves  no  room  for  doubt  on  this  point.  Hence  it  has  been  some- 
times vency  expressively  designated  as  the  statute  against  fraudulent  intents 
in  alienation.''  The  court,  therefore,  committed  error  in  not  submitting  an 
issue  as  to  the  intent  to  the  jury,  which  they,  not  the  court,  must  draw  in  as- 
certaining the  presence  of  fraud.  The  coiurt  seems  to  have  acted  upon  the 
idea  that  the  law  deduces  fraud  from  the  insolvency  of  the  parties,  and  the 
indulgence  allowed  for  the  payments,  and  that  in  the  face  of  the  finding  that 
the  plaintiff  did  not  know  of  Williams'  insolvent  condition,  nor  that  he  was 
pressed  for  debts  when  the  sale  was  made.  We  see  no  reason  in  Jaw  why  an 
insolvent  debtor  may  not  sell  to  another,  who,  if  he  has  not  present  means  to 
pay  for  bis  purchase,  is  also  free  from  other  debts,  the  vendor  relying  upon 
the  integrity  and  capacity  of  the  vendee  to  provide  those  means  in  time  to 
meet  his  liabilities.  Indeed,  it  seems  he  did,  in  managing  the  business  in  the 
■course  of  three  months,  pay  half  the  principal  of  the  first  maturing  •obliga- 
tion. But  upon  these  matters  it  was  the  province  of  the  jury  to  pass;  and 
they  have  not  passed  nor  been  permitted  to  pass  upon  the  material  element 
upon  which  the  validity  of  tfae  tussignment  depends.  The  case  may  present 
strong  indicia  of  fraud  from  which  the  jury  might  find  its  existence;  but  the 
c'ffect  of  the  evidence  itself  should  have  been  left  to  them  to  determine.  There 
18  error,  and  tfae  verdict  must  be  set  aside  and  a  venire  de  novo  awarded. 


Wn^soN  and  others  v.  Sheppakd  and  another. 

{Supreme  Court  of  North  Carolina,    October  18,  1887.) 

Apj»kal— Rbcord—Failurb  to  Filb  Bill  of  Exceptions. 

When  there  was  do  error  apparent  upon  the  record,  and  no  bill  of  exceptions  was 
filed,  the  Judgment  of  the  lower  court  will  not  be  disturbed. 

Appeal  from  superior  court,  Pitt  county;  Philips,  Judge. 
W.  B.  Rodman,  Jr.,  for  plaintiffs.    No  counsel  eontra. 

Davis,  J.  This  action  was  originally  commenced  before  a  justice  of  the 
peace  of  Pitt  county,  and  carried  by  appeal  to  the  superior  court,  and  tried 
before  Philips,  J.,  at  the  spring  term,  1886,  of  said  court.  The  action  was 
brought  to  recover  the  value  of  goods  sold  by  the  plaintiffs  to  Henry  Shep- 
pard  &  Ck>.,  and  the  sole  question  presented  was  whether  the  defendant  Benja- 
min Belcher  was  a  partner  in  the  firm  of  Henry  Sheppard  &  Co.  After  the 
jury  were  impaneled,  and  the  evidence  taken,  counsel  on  both  sides  agreed  to 
withdraw  a  jury,  and  submitted  to  the  judge  to  find  the  facts  upon  the  tes- 
timony, and  award  judgment.  The  following  was  the  finding  of  his  honor: 
"Upon  the  proofs  heard,  the  court  finds  upon  the  preponderance  of  testimony 
that  the  defendant  Benjamin  Belcher  was  not  a  member  of  the  firm  of  Henry 
Sheppard  &  Ck>.,  and  the  plaintiffs  are  not  entitled  to  recover  against  him  for 
the  goods  sold  and  delivered."  From  the  judgment  of  the  court  upon  this 
finding  the  plaintiffs  appealed. 

No  exceptions  were  filed;  no  errors  were  assigned,  and  none  are  apparent 
upon  the  record.    The  judgment  of  the  superior  court  must  be  affirmed. 
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Gardner  v.  City  of  Newbern. 
{Susn-eme  Court  of  North  Onrolim,    October  18,  1887.) 

MumOZPAL  COBPOBATIOKS— EXFKNDITURJBS— LXMXTATIOH  OF  PoWBBS. 

A  city  charter  proyided  that  "all  moneys  arising  from  taxation,  donation,  or 
other  soorces  shall  be  paid  to  the  treasurer  of  the  city,  and  no  appropriation  thereof 
shall  be  made,  except  for  necessary  expenses,  and  bat  by  a  concurring  yote  of  six- 
eighths  of  all  the  oouncilmen."  Heid,  that  the  requirement  of  a  six-eighths  vote 
applied  only  to  expenditure  outside  of  the  necessary  expenses. 

Appeal  from  superior  court,  Graven  county;  Philips,  Judge. 
Guion  i&  Pelletier,  for  plaintiff.     W.  W.  Clark,  for  defendant. 

Smith,  G.  J.  The  charter  granted  to  the  city  of  Newbem  on  March  14, 
1879,  contains,  in  section  29,  this  provision:  "All  moneys  arising  from  taxa- 
tion, donation,  or  other  sources  shall  be  paid  to  the  treasurer  of  the  city,  and 
no  appropriation  thereof  shall  be  made,  except  for  the  necessary  expenses  of 
the  city,  and  but  by  a  concurring  vote  of  six-eighths  of  all  the  councilnien." 
''The  council  consists  of  eight  persons,  of  whom  one  is  elected  in  each  of  tlie 
five  wards  into  which  the  city  is  divided.  The  other  threeare  appointed,  two 
by  the  Second  and  Third  ward  councilmen  so  elected,  one  by  each,  and  the 
other  by  the  councilmen  of  the  Second  ward  and  Fourth  ward  acting  in  concert. " 
The  council  thus  constituted,  and  charged  with  the  municipal  govemmentr 
and  subject  to  the  responsibilities  of  its  management,  created  the  office  of 
janitor,  and  affixed  to  it  a  salary  of  $20  per  month  for  one  year,  as  also  sala- 
ries to  the  existing  officers  of  mayor,  treasurer,  and  city  attorney,  and  made 
nn  appropriation  of  $24.90  for  the  expense  of  whitewashing  trees,  without 
the  concurrence  of  six  members,  but  by  a  majority,  or  through  the  vote  of  the 
mayor  when  there  was  a  tie.  The  present  action,  instituted  by  the  plaintiff 
on  behalf  of  the  tax-payers,  is  predicated  upon  an  alleged  disregard  of  the  re- 
straints put  upon  the  council  in  the  disposition  of  the  public  funds,  and  seeks  a 
perpetual  injunction  against  the  future  exercise  of  similar  powers  by  the  agree- 
ing action  of  a  less  number  than  six  of  the  members  of  the  council.  Upon  an 
application  of  the  plaintiff,  based  upon  the  complaint,  supported  by  affidavit  of 
one  of  the  members  of  the  board,  a  restraining  order  was  issued  by  Shifp,  J., 
forbidding  the  councilmen,  by  name,  to  issue  any  voucher,  or  to  audit  any 
account,  to  be  paid  out  of  the  treasury,  "unless  the  same  be  concurred  in  by 
six-eighths  of  all  the  councilmen,"  and  the  treasurer  to  pay  any  claim  unless 
BO  audited  and  allowed ;  and  further  ordering  the  defendant  to  show  cause  be- 
fore Philips,  J.,  at  Tarboro,  on  June  22,  1887,  why  the  temporary  injunc- 
tion should  not  be  made  perpetual.  The  matter  was  so  heard  upon  additional 
affidavits,  not  necessary  to  consider,  as  the  essential  facts  are  not  disputed, 
and  the  evidence  relates  to  the  past  action  of  the  board,  in  recognizing  the  in- 
terpretation put  upon  the  clause  of  the  enactment  by  the  plaintiff;  and,  all 
parties  being  present  by  counsel,  it  was  ordered  and  adjudged  '*that  the  re- 
straining order  granted  by  his  honor,  Judge  Shipp,  in  this  cause,  be  con- 
tinued, and  that  the  defendant  and  all  of  its  officers  be  enjoined  and  re- 
strained from  doing  any  act  which  is  in  conflict  with  or  which  is  prohibited  by 
said  restraining  order,  until  the  final  hearing  of  this  cause.*'  From  this  rul- 
ing the  defendant  appeals,  and  brings  up  for  review  the  sole  question  as  to 
the  construction  of  the  clause  in  the  charter  before  recited,  and  its  force  and 
operation  upon  the  action  of  the  council. 

The  plaintiff  insists  that  it  wholly  disables  the  members  of  the  board  tx>  ap- 
propriate any  money  in  the  treasury,  however  derived,  to  pay  any  but  the 
necessary  expenses  of  the  administration  of  the  city  government;  and  as  to 
these  the  appropriation  must  be  made  by  the  concurring  action  of  six  of  the 
number,  to  be  effectual  and  valid.  The  defendant  construes  the  section  as 
excepting  unconditionally  what  are  termed  **the  necessary  expenses  of  the 


Digiti 


zed  by  Google 


N.  C]  GABDNSB  V,  aXY  OF   NSWBERN.  501 

city"  from  the  operation  of  the  preyious  sweeping  proyision,  and  a  limita- 
tion put  upon  tlie  proliibition,  whereby,  by  such  vote  of  six  members  in  favor 
of  an  expenditure  outside  of  the  necessary  expenses,  the  appropriation  may  be 
made.  It  must  be  admitted  that  the  phraseology  used  in  the  enactment  is 
somewhat  obscure,  and  its  purpose  difficult  to  arrive  at  satisfactorily;  in  other 
words,  to  tell  whether  the  concluding  words  restrain  action  in  regard  to  "neo- 
essary  ea^penses,  *'  or  qualify  the  extent  of  the  preceding  inhibitory  clause. 
Our  reflections,  aided  by  the  able  argument  of  counsel,  lead  us  to  the  adop- 
tion of  the  construction  put  upon  the  section  by  the  defendant,  whiph  elim- 
inates appropriations  for  necessary  expenses  from  the  previous  prohibitoiy 
words,  and  attaches  to  the  latter  the  qualification  in  the  closing  words.  This 
leaves  the  city  in  the  precise  condition,  and  in  possession  of  the  powers,  sped- 
iied  in  section  7,  art.  7,  of  the  constitution,  which  indirectly,  but  not  less  ex- 
plicitly, permits  the  exercise  by  municipal  bodies  of  the  power  of  making 
provision  for  necessary  expenses,  free  from  the  restrainte  in  other  cases. 
This  conceded  constitutional  right  is  denied  in  the  charter  when  interpreted 
.as  contended  by  the  plaintiff.    This  places  these  provisions  in  harmony. 

It  is  not  entirely  correct  to  say,  as  does  the  plaintiff's  counsel,  tbat  the  con- 
stitution imposes  the  restraint  upon  outside  expenditures,  and  therefore  the 
restrictive  words,  if  confined  to  them,  would  be  without  force,  and  meaningless. 
The  constitution  prohibits  the  contracting  of  a  debt,  or  the  levying  of  any  tax, 
except  for  necessary  municipal  purposes,  without  the  sanction  of  a  majority  of 
the  qualified  voters,  (Boutherland  v.  Qoldshorough,  96  K.  G.  49, 1 S.  £.  Bep.  760,) 
but  does  not  extend  in  terms  to  the  disposition  of  funds  in  the  treasury  of  the 
municipal  corporation,  while  tbe  charter  has  reference  to  the  latter.  The  one 
antagonizes  the  contracting  of  debts  for  the  forbidden  objects;  the  other,  the 
improper  appropriation  of  money  without  the  assent  of  the  specified  number 
of  members  of  the  board.  And,  further,  when  the  popular  vote  approves  the 
proposed  expenditure,  and  legalizes  the  borrowing  of  money  and  the  levying 
of  the  tax,  tbe  charter  does  not  permit  the  withdrawal  of  it,  unless  on  the 
conditions  specified  in  it.  If  the  restriction  was  intended  to  be  universal, 
why  was  it  necessary  to  insert  section  50,  which  specifically  requires  a  con- 
tract for  work  and  material  for  the  dty,  exceeding  $700,  to  be  made  with  con- 
currence of  tbe  six  members?  If  all  contracts  and  all  appropriations  are  for- 
bidden, even  for  the  city's  necessities,  why  are  these  contracts  singled  out, 
and  the  disabling  clause  applied  to  it?  We  think  a  fair  and  reasonable  con- 
struction of  the  charter  is  that,  while  necessary  expenses  are  wholly  excepted 
and  severed,  the  clause  was  intended  to  qualify  the  general  restraint,  and  per- 
mit other  expenditures,  not  forbidden  in  the  constitution,  when  six  members 
should  favor  and  sustain  them. 

A  contrary  view  meets  with  numerous  and  almost  insurmountable  difilcul- 
ties,  for  it  might  enable  a  minority  well-nigh  to  paralyze  the  operations  of 
the  city  government,  and  totally  obstruct  the  exercise  of  the  functions  of  its 
officers  in  matters  involving  the  public  welfare.  It  is  needless  to  go  into  de- 
tails and  point  out  these  possible  embarrassments  which  the  general  assembly 
can  hardly  be  presumed  to  have  intended  in  passing  the  charter.  There  is, 
therefore,  error  in  the  ruling  of  the  judge,  and  in  the  order  for  an  issue  of 
an  injunction  against  making  provision  for  necessary  municipal  expenses, 
unless  with  tbe  concurrence  of  six  members  of  the  council;  and  so  far  it  must 
be  reversed,  and  the  cause  be  allowed  to  proceed  in  the  court  below.  Let  this 
be  certified. 
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Sanderson,  Ex'r,  v.  Overman  and  others. 
(Supreme  Court  of  North  Oarolina.    October  18,  1887.) 

BXBODTOBS  AND  ADMINISTRATORS  —  PETITION  VOB  LkATB  TO  SbLL  RbALTT  — flXBCDTOB's 

Account— Refbbkncb. 

On  a  petition  by  an  executrix,  who  was  given  a  life-«tate  in  all  te9tator*8  prop- 
erty, for  leave  to  sell  real  estate  and  apply  the  proceeds  to  testator's  debts,  a  refer- 
ence was  ordered  for  a  statement  of  the  administration  account.  Plaintiff's  excep- 
tion to  that  part  of  the  report  which  charged  her  with  the  value  of  the  personal 
chattels  consumed  by  her  In  the  use  was  overruled  by  the  lower  court;  but  other 
exceptions,  claiming  that  certain  charges  against  her  should  be  reduced,  were  sus- 
tained. The  court  ordered  that  the  petition  be  dismissed,  without  first  ordering  a 
new  reference  to  ascertain  the  changes  to  be  made  in  the  general  aooount.  Held, 
that  the  executrix  was  properly  charged  with  the  value  of  those  things  appropriated 
by  her  to  her  own  use;  but  that  her  responsibility  depended  on  the  state  of  the 
general  account,  and  that  as  the  changes  in  that  account  could  not  foe  seen  from  an 
inspection  of  the  papers,  a  reference  should  have  been  made  and  executed  in  the 
court  below  before  disraissing  the  petition. 

Appeal  from  superior  court,  Pasquotank  county ;  Shipp,  Judge. 
Brandy  dk  Aydlett,  for  plalutifl.    No  counsel  contra. 

SifiTH,  0.  J.  George  W.  Charles,  residing  in  Pasquotank  county,  died  in 
the  year  1877,  leaving  a  will  which  has  been  admitted  to  probate,  and  ap- 
pointing therein  as  sole  executrix  the  plaintiff  Fanny,  who  afterwards  inter- 
married with  the  plaintiff  Sanderson.  In  his  will  the  testator  devises  and  be> 
queathes  to  said  Fanny  all  his  ''estate  and  property  of  every  kind,  real,  per- 
sonal and  mixed,  for  and  during  her  natural  life,*'  and  directs  that  she  may 
"use  and  enjoy  the  same  without  any  let,  hinderance,  or  interference  by  any 
of  the  persons  hereafter  mentioned  or  provided  for,  as  remainder-men,  or  any 
others,  during  the  full  end  and  term  aforesaid,"  with  limitations  in  remainder 
of  the  lands.  The  present  action  is  instituted  to  obtain  leave  from  the  oouit 
to  sell  the  real  estate  of  the  deceased,  and  apply  the  proceeds  to  the  outstand- 
ing indebtedness,  upon  an  averment  that  the  personal  estate  has  been  ex- 
hausted in  the  course  of  administration,  and  it  is  necessary  to  resort  to  the 
testator's  lands,  and  the  proceeding  was  begun  before  the  deik.  Such  an- 
swers as  were  put  in  by  the  very  numerous  defendants  owning  or  having  an 
interest  in  remainder  in  the  several  tracts  or  lots  described  in  the  petition, 
controvert  the  allegation  that  the  personal  estate  has  been  exhausted  in  a  due 
course  of  administration,  and  allege  that  there  are  assets  applicable  to,  and 
more  than  sufficient  to  meet,  the  demands  against  the  testator  unsatiafied, 
with  costs  of  administration,  with  which  the  executrix  ought  to  be  charged 
before  recourse  is  had  upon  the  real  estate. 

After  the  removal  of  the  cause  by  appeal  from  the  ruling  of  the  derk,  re- 
fusing to  give  the  license  asked  for,  to  the  judge,  there  was  an  order  of  ref- 
erence, for  a  statement  of  the  administration  account,  to  J.  Haywood  Sawyer, 
who  made  his  report  thereof  in  August,  1885.  The  report  sets  out  in  detail 
the  funds  received  of  the  personal  estete,  and  their  expenditure,  with  a  com- 
putation of  interest  on  the  several  items  at  the  rate  of  8  per  cent.,  from  the 
date  of  each,  from  which  it  appears  the  aggregate  of  receipte  is  •19,884.15, 
while  the  sums  paid  out  amount  to  814,112.07,  which,  with  commissions  al- 
lowed of  5  per  cent,  on  both,  and  deducted  from  the  receipts,  leaves  in  the 
hands  of  the  executrix  the  sum  of  $3,597.27.  In  this  account  is  not  embraced 
the  rents  which  the  referee  finds  were  consumed  in  paying  taxes,  keeping  up 
the  plantation,  and  making  improvements,  and  otherwise,  and  with  which  she 
is  not  charged.  In  a  subsequent  report  the  referee  ascertains  that  the  chattel 
property,  other  than  notes,  bonds,  and  other  evidences  of  debt,  which  passed 
into  her  possession,  was  of  the  value  of  $1,692.46,  all  of  which  she  has  used 
and  consumed,  except  certain  articles  worth  $142.15  still  on  liand,  which  he 
concludes  she  is  not  to  be  charged  with,  but  only  with  the  value  of  what  has 
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been  used  and  consumed,  to-wifc,  •1,550.81«  The  referee  further  reports  that- 
'*the  executrix  has  held  the  assets,  which  she  considered  liable  for  the  debts  of 
the  estate  of  her  testator,  ready  and  has  been  willing  to  pay,  and  has  paid  out 
<»f  such,  the  debts  as  they  have  been  determined  and  presented." 

Of  the  five  exceptions  taken  to  the  report  by  the  plaintiffs,  all  but  the  first 
were  sustained  by  the  court,  and  the  first,  in  these  words,  overruled:  "(l) 
For  that  the  referee  erred  in  charging  plaintiff  in  his  original  report  with 
$1,692.46  for  chattel  property,  instead  of  ij(142.15.  The  evidenceof  both  plains 
tiffs  show  all  of  the  chattel  property  was  consumed  in  the  use,  except  $142.15^ 
which  is  not  contradicted,  and  the  referee  finds  the  fact,  the  amount  being 
$1,550.31."  The  court  thereupon  gave  judgment  against  the  petitioners,  dis- 
missing the  petition,  and  they  appealed. 

The  rulings  upon  the  four  exceptions  sustained  require  the  interest  which 
is  computed  on  both  sides  of  the  account  at  8  per  cent.,  to  be  reduced  to  6  per 
cent. ;  that  no  interest  be  charged  against  the  executrix  upon  a  series  of  items 
enumerated  in  exception  2,  and  this  interest  to  be  stricken  out;  the  like  re- 
duction from  8  to  6  per  cent,  of  the  interest  of  a  claim  specified  in  exception 
3  against  F.L.Grandy,  a  difference  stated  to  be  $136.42,  and  that  the  indebt- 
edness of  Evan  Randall  by  notes  whose  principal  is  $1,000,  be  also  stricken 
out  as  a  charge  against  her.  The  correction  required  by  the  ruling  on  excep- 
tion 3,  by  which  the  executrix  is  relieved  of  interest  on  specific  items,  would 
necessitate  the  striking  out  of  an  equal  amount  of  interest  from  the  list  of  ex- 
penditures, since,  if  not  herself  required  to  pay  for  Interest,  she  could  not 
charge  for  the  moneys  applied  to  the  debts,  and  therefore  the  result  would  be 
the  same  as  if  the  correction  were  not  made.  But  the  change  to  be  made  in 
the  general  account,  by  the  corrections  required  in  the  rulings  upon  the  excep- 
tions, cannot  be  seen  upon  a  mere  inspection  of  the  papers,  nor  whether  any 
residue  will  be  left  in  the  hands  of  the  executrix,  when  the  account  is  thus 
reformed,  or  an  amount  sufficient  to  meet  the  demands  against  the  estate. 
To  ascertain  the  result  a  reference  is  necessary. 

While  we  do  not  hesitate  to  hold  the  executrix  responsible  for  what  she  has 
appropriated  to  her  own  use,  as  the  debts  must  be  paid  before  legacies,  her  re- 
sponsibility depends  upon  the  state  of  the  general  account  when  charged  with 
these  goods.  The  inquiry  is  important  only  to  determine  if  she  still  has  assets, 
or  ought  to  have  them,  adequate  to  the  present  wants  of  the  estate. 

The  reference  ought  to  have  been  made  and  executed  in  the  court  below  be- 
fore disposing  of  the  action  by  dismissing  it.  As  it  was  not  done,  to  avoid 
the  delay  of  sending  the  cause  back  in  order  that  the  inquiry  may  be  there 
made,  we  shall  order  a  reference  to  our  own  clerk,  and  await  the  result.  And 
it  is  so  ordered. 

Since  the  f<Nregoing  part  of  the  opinion  was  prepared,  the  clerk  makes  his 
report  and  finds  a  residue  in  the  hands  of  the  executrix  of  $1,804.05,  unex- 
pended, which  is  more  than  is  required  to  discharge  the  remaining  liabilities. 
Thus,  a  case  for  the  sale  of  the  land  is  not  presented,  and  the  petitioners  are 
not  entitled  to  the  relief  demanded.  The  judgment,  therefore,  dismissing  the 
petition,  must  be  affirmed,  and  it  is  so  ordered. 


Pearson  v,  Simmons. 

(Supreme  Court  qf  North  Oarolina.    October  IS,  1887.) 

BjacTMSHT— Title  to  Support— Instrcctiohb. 

In  an  action  brought  to  recover  land  against  the  defendant,  who  held  poosession, 
and  who  introdaced  no  other  evidence  of  title,  defendant  asked  the  court  to  charge 
that  '*  no  sale  of  land  so  as  to  pass  title  could  be  valid  without  deed,  registration," 
etc.,  but  these  words  were  not  given  in  the  charge,  which  was  to  the  effect  that 
in  actions  to  recover  land,  plaintiff  must  prove  his  case,  and  establish  his  title. 
There  were  several  ways  of  so  doing.  One  way  was  to  show  a  grant  from  the  state 
by  a  regular  chain  of  title ;  another  niode  was  to  show  in  the  plaintiff,  or  those. 
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under  whom  he  claimed,  a  poeseflaion  tinder  known  and  visible  bonndaries  for  30 
vears ;  a  third  was  to  show  a  pooseasion  of  21  years  undercolor  of  title,  which  would 
be  good  against  the  state ;  another  mode  was  to  show  a  tide  ont  of  the  state,  and 
an  adverse  possession  continuously,  under  color  of  title  in  the  party  claiming  the 
land.  Further,  that  the  defendant  showed  no  title,  but  that  the  plainti£f  could  not 
relv  upon  that  fact.  JSleid,  that  there  was  no  error  in  the  charge  aa  given,  nor  in  the 
failure  to  charge  tm  requested. 

Appeal  from  superior  court,  Halifax  county;  8hipp,  Judge. 
Mullen  dk  Daniel,  for  plaintiff.    John  A.  Moore,  for  defendant. 

Smith,  0.  J.  The  complaint,  in  the  usual  form,  alleges  a  seizure  and  right 
of  possession  in  the  feme  plaintiff  to  the  lands  mentioned  therein,  and  its 
wrongful  occupation  by  the  defendant,  both  of  which  allegations  the  latter 
denies.  Issues  were  accordinffly  submitted  to  the  Jury, who  find  for  the  plain- 
tiffs, and  assess  damages  at  $75. 

The  evidence  of  title  offered  consists  in  a  long,  but  not  connected,  adverse 
possession,  commencing  in  1818,  and  the  occupation  of  the  premises  from 
about  1819  or  1820,  by  Richard  Carter,  until  his  death,  between  1840  and 
1850.  It  was  shown  that  after  his  death  his  heirs,  in  1854,  sold  the  premises 
to  John  A.  Simmons,  who  entered  into  and  continued  hi  possession  until  his 
death  in  1859.  Under  a  proceeding  instituted  in  the  late  court  of  equity,  at 
fall  term,  1859,  by  the  guardian  of  the  infant  and  sole  heir  at  law  of  the  de- 
ceased, the  land  was  sold  in  December,  1872,  by  the  commissioner  acting  un- 
der orders  in  the  cause,  and  by  his  deed  conveyed  to  the  feme  plaintiff. 

The  defendant  introduced  no  testimony,  and  his  counsel,  in  arguing  the 
case  before  the  jury,  contended  and  asked  an  instruction  to  the  effect  ''that  no 
sale  of  land,  so  as  to  pass  title,  could  be  valid  without  a  deed,  registration,'* 
•etc.  The  court  did  not  so  charge  in  direct  terms,  but  gave  this  direction  to 
the  Jury:  "In  all  actions  of  ejectment  or  actions  to  recover  land,  the  plaintiff 
must  prove  his  case  and  establish  his  title.  There  are  several  ways  of  so  do- 
ing. One  way  is  to  show  a  grant  from  the  state,  and  thence  a  r^ular  chain 
•of  title.  Another  mode  is  to  show  that  the  plaintiff,  or  those  under  whom 
he  claims,  has  had  a  possession  under  known  and  visible  boundaries  for  30 
jears.  A  third  mode  was  to  show  a  possession  of  21  years  under  color  of  ti- 
tle, which  would  be  good  against  the  state.  Another  mode  is  to  show  title 
out  of  the  state,  and  an  adverse  possession  continuously  under  color  of  title 
in  the  party  claiming  the  land.  Further,  that  the  defendant  has  shown  no 
title,  but  the  plaintiff  cannot  rely  upon  that  fact."  The  court  repeated  the 
proposition  that  the  plaintiff  must  rely,  as  generally  expressed,  ''upon  the 
strength  of  his  own  title." 

These  directions  cover  the  whole  ground,  and  involve  so  much  of  the  in- 
struction asked  as  the  defendant  was  entitled  to.  The  exposition  of  the  ways 
in  which  an  estate  in  land  may  be  acquired,  as  applicable  to  the  case  made  in 
the  proofs,  is  explicit  and  ample,  and  free  from  objection. 

The  cases  cited  by  counsel  for  plaintiffs  fully  sustain  the  ruling,  except  as 
to  so  much  as  contemplates  a  privity  in  the  possession  of  the  different  occu- 
pants, maintained  for  30  years,  which  is  not  required  to  divest  title  out  of  the 
state,  and  is  not  unfavorable  to  the  defendant. 

The  presumption  thus  arising  is  conclusive,  and  not  open  to  rebuttal. 
Candler  v.  Lun^ord,  4  Dev.  &  B.  407;  Melvin  v.  Waddell,  75  N.  C.  361; 
Davis  V.  Mo  Arthur,  78  N.  0.  357;  Hill  v.  Overton,  81  N.  C.  393;  Christeth 
bury  v.  King,  85  N.  0.  229;  Cowlee  v.  Hall,  90  N.  G.  330;  Taylor  v.  Gooch, 
8  Jones,  (N.  G.)  467. 

That  the  charge  Is  sufficiently  responsive  to  the  prayer  is  apparent  upon  its 
face  and  is  sustained  by  the  cases  of  Ray  v.  Lipscomb,  3  Jones,  (N.  G.)  185> 
and  Lewis  v.  Sloan,  68  N.  G.  557. 

There  is  no  error,  and  the  judgment  is  affirmed* 
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Commissioners  of  Greenville  t>.  Old  Dominion  Steam-Ship  Co. 

{Supreme  Churl  of  North  Oiroiina.    October  18,  1837.) 

Jivw  Tbiai/— Loas  of  Appkal  Papkbs. 

Where  it  appeared  by  affidavits  that  the  statement  of  a  case  upon  appeal  had  been 
lost  by  no  fault  of  the  attorneys  for  appellant,  and  that,  by  reason  of  lapse  of  time, 
the  judge  had  forgotten  the  exceptions,  and  a  new  case  could  not  be  pr^ared,  h^d, 
that  a  party  could  not  be  deprived  of  his  appeal,  and  a  new  trial  would  be  granted. 

IF.  B.  Rodman  dt  Son,  for  defendant.    No  counsel  for  plaintiff. 

Davis,  J.  This  was  an  action  for  the  recovery  of  real  property,  tried  bo- 
fore  PiULiPS,  Jm  at  the  June  term,  1886,  of  Pitt  superior  court.  There  was 
^  judgment  in  favor  of  the  plaintiff,  from  which  the  defendant  appealed  to 
this  court,  of  which  he  gave  due  notice,  and  filed  the  undertaking  required. 
The  clerk  of  the  superior  court  refused  to  send  up  the  transcript  for  the  rea- 
son gi  ven  by  him,  that  there  was  no  case  on  appeal  signed  by  the  judge.  Upon 
4if!idavits  filed,  a  certiorari  was  awarded  at  the  last  term  of  this  court,  and  in 
return  thereto  a  transcript  of  the  record  has  been  sent  up  without  any  state- 
jnent  of  the  case.  It  is  shown  by  affidavits  that  a  statement  of  the  case,  as 
required  by  the  law  regulating  api^s,  was  made  in  apt  time  by  the  counsel 
for  the  appellant,  and  duly  served  on  the  counsel  for  the  appellee;  that  it  was 
not  returned  within  the  time  prescribed;  that,  at  the  request  of  one  of  the 
•counsel  for  the  appellee,  it  was  agreed  that  no  advantage  should  be  taken  of 
any  delay,  and  that,  if  it  did  not  get  to  the  supreme  court  in  time  for  the  Oc- 
tober term  it  should  be  placed  on  the  docket  at  the  February  term,  and  that 
the  appellee  should  have  a  reaso.^able  length  of  time  to  file  exceptions  to  ap- 
pellant's statement.  Counsel  for  appellee  retained  the  statement  of  the  case 
till  January,  1887,  when  it  was  returned  by  one  of  the  counsel  for  the  appel- 
lee to  one  of  the  counsel  for  the  appellant,  with  a  counter-statement,  which 
was  not  agreed  to;  and  on  the  second  Saturday  of  the  January  term,  1887,  of 
Pitt  superior  court,  the  counsel  gave  the  case  on  appeal,  with  the  counter- 
statement,  to  one  of  the  counsel  for  the  appellee.  Repeated  applications  were 
made  to  appellee^s  counsel,  and  to  each  of  them,  for  the  case  on  appeal,  with 
tlie  response  that  thej  had  been  unable  to  find  It,  though  they  had  looked  there- 
for. It  further  appears  from  information  that,  owing  to  the  lapse  of  time, 
the  judge  who  tried  the  cause  has  forgotten  the  exceptions  made,  and  that  it 
would  be  impossible  to  get  a  new  case  on  appeal  correctly  stated.  It  appears 
that  the  defendant  has  been  active  and  diligent  in  efforts  to  get  the  statement 
tliat  was  lost  (as  appears  from  the  affidavits)  by  some  one  of  the  counsel  for 
the  plaintiff,  and  that  it  is  now  impossible  to  prepare  a  substitute. 

The  defendant  is  entitled  to  his  appeal .  It  was  lost  by  no  laches  on  his  part  of 
which  the  plaintiff  can  complain.  Has  he  any  remedy?  To  remand  it  would 
be  in  vain,  for  it  appears  that  it  would  be  impossible  for  the  judge  to  settle  it 
upon  disagreement.  This  court  has  on  several  occasions  awarded  new  trials 
where  the  judge  below  has  gone  out  of  office  without  settling  the  case  on  appeal, 
and  the  appellant  was  guilty  of  no  laches.  There  is  no  other  way  by  which 
the  appellant  can  have  the  benefit  of  an  appeal.  Isler  v.  Haddock,  72  N.  0. 
119;  Mason  v.  Osgood,  Id.  120;  Simonton  v.  Simonton^  80  N.  C.  7;  Adams 
V.  Reeves,  74  N.  C.  106;  Jones  v.  Holmes,  88  N.  C.  108;  Sanders  v.  Norris, 
82  K.  G.  248.  In  State  v.  Powers,  3  Hawks,  376,  it  appeared  that  the  notes 
of  the  trial  had  been  lost,  whereby  the  judge  was  unable  to  state  the  case, 
2ind  a  new  trial  was  granted.  See,  also,  Hamilton  v.  McCtUloch,  2  Hawks, 
-29.    In  this  case,  the  appellant  is  entitled  to  a  new  trial. 


Digiti 


zed  by  Google 


506  80UTHEA8TEUN  REPORTEB.  [N.  C^ 


Morgan  t?.  Norfolk  Southisbn  B.  Co. 

{Shtpr&me  Oovrt  of  North  Oarolina,    October  18,  1887.) 

Nbqliobnck— Railboad— NoiSK  IK  Running  Engins. 

In  an  action  against  a  railroad  corporation  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  defendant's  negligence  in  so  running  its 
engines  over  a  crossing  as  to  frighten  plain tifTs  horse,  the  court  instructed  the  jury 
that  they  could  not  find  the  defendant  negligent  unless,  when  the  engine  was  cross- 
ing and  recrossing  the  street,  and  plaintiff  bad  driven  up  to  a  point  15  to  SO  yards 
from  the  crossing,  the  engineer  saw  the  plaintiff,  and  caused  tne  engine,  then  on, 
or  partly  on,  the  crossing,  to  make  an  unnecessary  noise,  so  frightening  plaintiff's 
horse  as  to  cause  the  accident;  but  that  it  was  not  negligence  to  ring  the  bell  when 
the  engine  was  passing  over  the  crossing,  unless  it  was  done  wantonly,  and  that  the 
defendant  had  a  right  to  make  such  noises  as  were  necessarily  incident  to  running 
and  reversing  the  engine.  Hdd,  thnt  the  instruction  was  sufficiently  &vorable  to 
the  plaintiff. 

Appeal  from  superior  court,  Pasquotank  county;  Atbbt,  Judge. 
John  Qatling,  for  plaintiff.    Starke  d  Martin,  for  defendant. 

Merrimon,  J.  The  court,  among  other  things,  said  to  the  jury  on  the  trial 
that  **(1)  There  is  only  one  view  presented  by  the  evidence  in  which  the  jury 
can  find  that  the  injury  was  caused  by  the  negligence  of  the  defendant.  If 
the  engine  and  tender  of  the  defendant  cUnpany  were  crossing  and  re-cross- 
ing the  street  of  the  town  at  a  public  crossingi  and,  when  the  plaintiff,  ap- 
proaching the  crossing,  reached  a  point  from  15  to  30  yards  from  the  cross- 
ing, the  engineer  saw  the  plaintiff,  and  caused  the  engine,  then  on,  or  paitly 
on,  the  crossing,  to  make  an  unnecessary  noise,  and  thereby  so  frightened 
the  plaintiff^ s  horse  as  to  cause  the  horse  to  turn  suddenly,  and  injure  the 
plaintiff's  wife  by  upsetting  the  buggy,  then  the  jury  will  respond  to  the  first 
issue  *Yes.*  It  is  not  negligence  to  ring  the  bell  when  the  engine  is  passing 
over,  or  about  to  pass  over,  crossings,  unless  it  is  done  wantonly,  or  for  the 
purpose  of  frightening  the  horse.  If  it  was  done  for  the  purpose  of  warning 
persons  to  avoid  danger,  it  would  not  be  an  unnecessary  noise.  (2)  The  de> 
fendant  company  had  a  right  to  make  such  noises  as  were  necessarily  inci- 
dent to  running  or  reversing  the  engine,  and  if  only  such  noise  as  is  used  and 
necessarily  incident  to  moving  the  engine  and  cars  attached  was  made,  then 
the  defendant  was  not  negligent,  and  the  jury  would  respond  to  the  first  is- 
sue 'No.'  The  burden  is  on  the  plaintiff  to  satisfy  by  a  preponderance  of  tes- 
timony that  the  injury  was  caused  by  defendant's  negligence." 

The  appellant  contends  that  this  instruction  was  erroneous  to  his  prejudice. 
We  think  otherwise.  On  the  trial  there  was  no  evidence  to  prove  that  the 
defendant's  railroad,  its  shifting  tracks  near  its  depot,  and  the  street  over 
which  the  plaintiff  was  passing  in  his  buggy  at  the  time  he  suffered  the  in- 
jury complained  of,  were  negligently,  badly,  or  improperly  located  or  con- 
structed, as  alleged  in  the  complaint;  nor  to  prove  that  the  plaintiff  was  Injured 
by  defendant,  or  its  agents  or  servants,  otherwise  than  by  making  such  un- 
usual, unnecessary,  sudden,  and  loud  noises,  by  ringing  its  bell,  sounding  its 
steam-whistle,  (the  escape  of  steam  making  a  hissing,  fearful  sound,)  and  the 
swift  movement  of  its  locomotive  with  cars  attached,  as  greatly  frightened 
the  horse  of  plaintiff  while  hitched  to  his  buggy  in  the  street,  and  rendered 
him  unmanageable.  There  was  evidence  of  the  plaintiff  tending  to  prove 
that  the  horse,  though  ordinarily  gentle,  was  so  frightened,  and,  as  a  conse- 
quence, upset  the  buggy,  doing  serious  injury  to  the  wife  of  the  plaintiff,  and 
incidentally  to  himself.  There  w^is  also  evidence  of  the  defendant  to  the  con- 
trary, and  tending  to  prove  a  total  absence  of  negligence  on  its  part,  and  that 
of  its  servants.  So  that  the  first  and  principal  issue  submitted  to  the  jury 
was  as  to  the  alleged  negligence  on  the  part  of  the  defendant,  done  in  the  way 
indicated.  The  court,  therefore,  properly  directed  the  attention  of  the  jury 
to  the  single  view  of  the  evidence  that  went  to  prove  negligence. 
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The  instraction  as  to  the  character  of  noise  that  woaU  constitute  negli- 
gence was  very  general, — ^perhaps  too  indefinite;  but  this  was  not  to  the  preju- 
dice of  the  appellant.  It  was  rather  in  his  favor;  it  implied  broadly  any  "  un- 
necessary" noise,  and  left  the  jury  quite  at  large  in  this  respect.  Nor  was 
the  instruction  objectionable  in  other  respects.  The  defendant  certainly  had 
the  right  on  its  roadway  to  move  its  locomotive,  with  or  without  cars  at- 
tached to  it,  in  the  orderly  course  of  such  work,  to  and  fro  in  making  up  its 
trains,  detaching  cars  from  one  already  formed,  and  shifting  them  from  one 
train  or  place  to  another.  The  noises  ordinarily,  naturally  incident  to  such 
work,  when  done  where  it  maybe  lawfully  done, do  not  constitute  negligence 
or  nuisance.  Bailroads  are  lawful  things,  useful  and  highly  important  to 
the  well-being  and  prosperity  of  society,  and  must  be  tolerated  and  encour- 
aged, notwithstanding  the  annoying  and  fearful  noises,  sometimes  naturally 
incident  to  their  use  in  particular  places,  that  frighten  horses  and  other  ani- 
mals, and  thus  occasion  accident  and  injury  to  individuals.  Harm  thus  sus- 
tained is  dafMVum  absque  ivjurict.  The  defendant  bad  the  right,  indeed  it 
was  its  duty,  at  appropriate  times,  to  ring  its  bell  and  sound  its  steam- whistle, 
particularly  at  and  near  to  where  its  road  crossed  the  street  and  other  roads,  to 
give  notice  of  the  approach  of  moving  trains  and  possible  danger.  It  is  not 
to  be  understood,  however,  that  a  railroad  company  has  the  right  to  make  un- 
necessary, furious,  and  fearful  nois^,  that  serve  no  practical  and  useful  pur- 
pose, particularly  in  the  immediate  neighborhood  of  where  persons  are  con- 
stantly passing  and  repassing  with  their  horses  and  vehicles.  Noises  toler- 
ated are  only  such  as  are  reasonably  incident  and  necessary  to  the  proper  use 
of  the  railroad,  and  the  machinery  appropriate  to  it. 

So  much  of  the  special  instruction  asked  for  by  the  appellant  as  he  was  en- 
titled to  have  was  plainly  embraced  by  those  given.  It  is  not  necessary,  in- 
deed not  proper,  to  give  instructions  not  pertinent  to  any  reasonable  view  of 
the  evidence  before  the  jury.  The  very  purpose  of  instructions  is  to  direct 
the  attention  of  the  jury  to  the  law  applicable,  as  it  bears  upon  the  evidence. 
Any  instruction  beyond  that  only  tends  to  mislead  and  confuse.  The  atten- 
tion of  the  jury  was  fairly  directed  to  the  principal  issue,  and  the  law  bear- 
ing upon  it  was  stated,  certainly  not  to  the  prejudice  of  the  appellant.  His 
assignment  of  error  cannot  be  sustained.  Accepting  the  finding  of  the  jury 
as  correct,  the  injury  sustained  by  the  appellant  was  the  result  of  accident. 
and  misfortune. 

Judgment  aflirmed. 


Statb  v.  Jonkb. 
{SuproM  Court  cf  North  QtroKna,    October  IS,  1SS7.) 

HOMICIDB— MuftDBB— PBBHBDITATIOIf— ^IBOUMBTAMTIAL  BVIDBNCS. 

Defendant  was  indicted  for  mnrdering  his  wife.  The  evidence  showed  that  the 
husband  and  wife  had  lived  separately  for  some  time;  that  defendant  had  neglected 
entirely  to  support  her,  and  bad  asked  for  a  divorce  from  ber,  and  made  inquiry 
how  to  procure  one.  and  bad  upon  tbe  day  of  the  homicide  spoken  brutally  to  her ; 
that  upon  that  day  defendant  and  wife,  with  a  cbild,  bad  started  to  cross  a  river; 
that  defendant,  after  reaching  tbe  opposite  shore,  related  that  tbe  boat  in  wbich 
they  crossed  had  swamped  by  reason  of  a  leak,  and  tliat  the  last  he  saw  of  tbe  wo- 
man, she  and  the  boat  were  drifting  down  stream,  and  that  he  swam  ashore  with 
the  child.  When  this  statement  was  made,  defendant  was  wet  up  to  his  waist,  the 
child  was  wet  on  one  side,  and  a  bag  of  clothes  which  be  carried  was  wet  on  one 
end ;  while  a  paper  fan  carried  by  tbe  child  was  not  wet,  and  defendant  stated  that 
he  found  tbe  &n  after  he  crossed  tbe  river.  Evidence  also  showed  that  tbe  cliild 
had  the  fan  before  they  crossed  tbe  river,  that  a  boat  was  fonnd  containing  defend- 
ant's walking  stick,  and  a  package  which  deceased  had  in  her  possession,  and  the 
boat  showed  no  signs  of  having  been  wet  inside.  Tracks  of  a  man  and  woman  led 
ih>m  the  boat  to  a  place  where  there  had  been  a  struggle.  The  woman,  when 
found  in  tbe  river,  had  finger-nail  marks  on  her  throat;  and  a  physician  testified 
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that  deceased  was  probably  nnoonscioiis  or  dead  when  placed  in  the  water,  and  had 
died  from  strangulation.  Hetd,  that  this  evidence  was  inconsistent  with  innocence, 
and  a  charge  that  it  showed  the  crime  **  of  murder  or  nothing"  was  correct. 

2.  Samb. 

The  evidence  of  the  struggle  was  not  sufficient  to  cast  a  doubt  upon  defendant's 
malice,  nor  to  raise  a  presumption  that  the  killing  was  done  in  a  moment  of  pas- 
sion ;  for,  with  the  other  drcumatances  shown,  it  was  as  consistent  with  premedi- 
tated malice  as  with  heat  of  passion. 

3.  Same— MuBDXB— -MxTiGATCNO  GiECUMSTAifon— Bubdkv  of  Pboof. 

When  a  defendant  relies  upon  mitigating  circumstances  to  reduce  a  homicide 
^     from  murder  to  manslaughter,  the  burden  rests  upon  him,  after  the  killing  is 
shown,  to  prove  the  mitigating  ftcts.^ 

TTie  Attorney  ehnercd,  for  the  State.     W.  W.  Clark,  for  defendant. 

Davis,  J.  The  defendant  was  tried  upon  an  indictment  for  the  murder  of 
Tempy  S.  Jones,  his  wife,  before  Shipp,  J.,  at  the  spring  term,  1887,  of  the 
superior  court  of  Craven. 

The  mother  of  the  deceased  testified  that  on  the  day  before  the  alleged 
murder  the  defendant  came  to  her  house,  where  his  wife  was  staying,  about 
dark;  that  he  and  his  wife  seemed  very  affectionate  towards  each  other;  that 
defendant  stated  that  he  came  to  take  his  wife  across  If  ease  river  to  Mr. 
Eirkman's,  where  he  was  working;  that  he  and  his  wife  left  the  house  on  the 
next  morning,  Sunday,  May  1st,  about  9  o'clock,  and  went  in  the  direction 
of  the  river;  that  she  saw  the  body  of  the  deceased  on  Tuesday,  the  third  of 
May,  after  it  had  been  taken  from  the  river,  and  that  there  were  marks  of 
finger-nails  on  the  throat.  She  further  testified  that  some  time  before  the 
death  of  the  deceased  the  defendant  asked  her  for  a  divorce,  and  upon  her  re- 
fusing the  defendant  said  he  would  have  one  anyhow.  The  defendant  lived 
with  his  wife  till  October,  1886,  when  he  went  off  and  left  her  at  witness' 
house;  that  he  furnished  her  no  support  after  that,  and  did  not  visit  her  till 
about  two  weeks  before  her  death.  Witness  further  testified  that  she  found  a 
piece  of  cloth  in  Pierce  Ransom's  boat,  which  deceased  had  carried  f rc»n  her 
house  when  she  left  on  Sunday. 

The  father  of  the  deceased  testified  substantially  to  the  same  facts,  with 
the  addition  that  on  the  night  before  the  alleged  killing  the  defendant  seemed 
restless.  That  he  had  heard  the  deceased  say,  in  the  presence  of  the  defend- 
ant, several  months  before  the  killing,  that  the  defendant  had  struck  her,  and 
would  have  killed  her,  if  she  hadnot  prevented  it. 

Pierce  Ransom  testified  that  he  saw  the  deceased  and  the  defendant,  with 
a  child  in  his  arms,  going  towards  Neuse  river,  on  Sunday  morning,  about  11 
o'clock;  the  defendant  had  a  walking  stick  under  his  arm.  The  deceased  was 
lagging  behind,  carrying  a  bag  of  clothes.  She  looked  troubled  and  was 
looking  back.  The  defendant  said  to  her:  "Why  in  the  hell  don't  you  oorae 
on;  you  will  repent  your  bargain  before  you  get  where  you  are  going."  This 
was  about  one  mile  from  the  river.  Witness  joined  in  the  search  for  the 
body  of  deceased  on  Monday.  He  had  three  boats,  which  were  locked  and 
chained,  on  the  side  of  the  river  on  which  he  had  seen  the  defendant  and  de- 
ceased. He  found  one  of  his  boats  on  the  opposite  side  of  the  river,  about  a 
mile  below  where  it  had  been  chained,  near  where  the  body  was  found.  The 
«hain  had  been  broken  from  the  boat,  and  left  where  it  had  been  fastened. 
He  found  a  walking  stick  in  the  boat,  which  was  the  same  that  be  had  seen 
under  the  arms  of  the  defendant  on  Sunday.  The  boat  was  of  large  capacity, 
and  showed  no  signs  of  having  been  swamped  or  sunk.    He  saw  the  body  of 

>  Where  the  commission  of  a  homicide  by  a  defendant  is  proven,  it  devolves  upon 
him  to  show  circumstances  of  mitigation,  or  that  justify  or  excuse  the  homicide,  unles 
the  proof  on  the  part  of  the  prosecution  tends  to  show  that  the  crime  committed  only 
anionnts  to  manslaughter,  or  the  homicide  was  excusable  or  justifiable.  U.  8.  v.  Crow 
Dog,  (Dak.)  14  N.  W.  Rep.  437.    See.  also,  note  to  People  v.  Coughlin.  (Mich.)  32  N. 
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the  deceased  after  it  was  recovered,  and  it  had  thirteen  finger-nail  marks  on 
the  throat,  and  a  braise  on  the  nose.  This  witness  also  testified  that  when 
he  saw  the  defendant  and  child  on  Sunday,  the  child  had  a  fan. 

Mary  Hayes  testified  that  about  4  o'clock,  on  Sanday  afternoon,  the  defend- 
ant stopped  at  her  house  about  a  mile  from  the  river  on  the  opposite  side 
from  where  he  was  in  the  morning.  The  defendant  said  he  had  met  with  a 
great  trouble;  that,  wliile  crossing  the  river  with  his  wife  and  child,  tlie 
boat,  which  had  a  hole  in  the  head,  filled  and  sank  in  the  river,  and  his  wife  was 
drowned;  that  his  wife  said:  ''I  pray  the  Lord  that  you  may  be  able  to  save 
yourself  and  the  baby;  you  can't  save  me. "  That  after  reaching  the  shore  he 
looked  back ;  but  never  saw  either  his  wife  or  the  boat.  That  he  swam  out 
with  the  child  and  bag  of  clothes;  that  he  remained  at  the  river  three  or  four 
hours  after  Ills  wife  was  drowned,  looking  for  her.  This  witness  further 
testified  that  the  defendant  was  wet  up  to  his  waist,  that  the  child  was  wet 
on  one  side,  and  the  bag  was  wet  on  the  end;  that  the  defendant  had  a  paper 
fan,  which  he  said  he  had  found  in  a  house  on  the  side  of  the  river  on  which 
he  then  was;  the  fan  was  not  wet.  That  there  was  a  slough,  about  waist 
deep,  between  the  house  and  the  river,  which  the  defendant  had  to  cross  in 
coming  from  the  river.  Witness  proposed  to  go  with  the  defendant  to  search 
for  his  wife's  body,  but  defendant  said  he  would  wait  till  next  morning. 

Other  witnesses  testified  to  the  same,  substantially,  as  the  last  witness. 
Two  other  witnesses  testified  that  they  saw  the  defendant  about  a  quarter  of 
a  mile  from  the  house  of  Mary  Hayes  after  he  had  been  seen  by  her,  to  whom 
he  gave,  substantially,  the  same  account  as  that  given  by  her.  They  also 
testified  that  the  defendant  and  child  and  clothes  were  wet,  and  that  the  de- 
fendant had  a  fan. 

Several  witnesses  testified  as  to  the  finding  of  the  body,  whose  statements 
were  substantially  the  same,  and,  in  substance,  that  the  boat  referred  to  was 
found  in  a  ditch  leading  into  the  river;  that  the  tracks  of  a  man  and  woman 
were  seen  at  the  boat,  and  that  they  led  to  an  old  house  in  a  field,  400  or  500 
yards  from  the  river;  that  the  tracks  led  through  the  house,  and  in  a  circuit- 
ous way  to  the  river,  and  then  up  the  banks,  when,  on  account  of  the  hard- 
ness of  the  ground,  they  were  lost;  that,  not  far  from  where  the  tracks  were 
lost,  they  discovered  a  place  which  looked  as  if  two  persons  had  been  scufliing 
with  each  other;  the  earth  was  trampled,  and  the  bushes  torn  and  stripped 
of  leaves.  The  body  of  the  deceased  was  found  about  50  or  60  yards  below 
this  point.  The  defendant  stated  to  them  that  he  had  last  seen  the  boat  and 
his  wife  floating  down  the  river  about  80  yards  below  where  the  body  was 
found.  That  below  the  place  where  the  scuffle  seemed  to  have  occurred,  and 
below  where  the  body  was  recovered,  there  were  two  tracks,  one  leading  into 
the  river,  and  the  other  coming  out.  The  defendant  said  these  tracks  were 
made  by  him  when  he  swam  ashore,  and  went  back  into  the  river  to  look  for 
his  wife. 

A  witness  testified  thdt  during  the  search  for  the  body,  and  while  the  de- 
fendant was  being  questioned,  *'he  stated  that  he  supposed  they  would  say  he 
had  killed  his  wife  so  that  he  could  marry  Sarah  Haddock. ''  Another  witness 
testified  that  the  defendant  had  asked  if  he  could  not  go  into  another  county, 
and  get  a  divorce  from  his  wife;  that  he  spoke  about  getting  a  divorce  about 
two  weeks  before  the  death  of  the  deceased. 

The  owner  of  the  boat  testified  that  he  showed  the  defendant  the  chain 
which  had  been  broken  from  the  boat,  and  that  defendant  owned  it,  but  denied 
having  used  the  boat. 

The  fan  was  exhibited,  and  the  mother  of  the  deceased  testified  that  on 
Sunday  morning,  when  the  defendant  left  her  house,  she  gave  the  child  a  fan, 
and  that  the  fan  exhibited  looked  like  the  one  she  had  given  to  the  child. 
Other  witnesses  who  saw  the  defendant  after  he  had  crossed  the  river  testified 
that  the  fan  exhibited  was  like  that  which  the  defendant  had. 
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Dr.  Cobb,  a  physician*  testified  that  he  examined  the  body  after  it  was  taken 
from  the  river;  to  the  marks  on  the  throat,  etc.;  and  tliat  in  his  opinion  the 
deceased  came  to  her  death  by  strangulation,  or  was  unconscious  when  thrown 
into  the  water. 

The  counsel  for  the  defendant  insisted  "that  the  circumstantial  evidenoe 
offered  by  the  state  was  not  inconsistent  with  the  prisoner's  innocence."  He 
further  insisted  "that  the  evidence  offered  by  the  state  did  not  prove  any 
malice  in  the  defendant;  and,  if  the  jury  should  believe  that  the  defendant 
took  the  life  of  the  deceased,  the  evidence  as  to  the  scuffle,  and  the  fact  that 
no  deadly  weapon  was  used,  tended  to  show  that  the  defendant  and  the  de- 
ceased had  engaged  in  a  sudden  quarrel,  and  that  in  the  heat  of  passion  the 
defendant  had  choked  her  to  death;  and  that,  if  this  were  true,  the  defendant 
would  only  be  guilty  of  manslaughter. " 

His  honor  did  not  so  charge,  but  upon  the  question  as  to  manslaughter 
charged  the  jury  that  "according  to  the  evidence  in  this  case  it  is  murder,  or 
nothing.  **  And  again,  then  refusing  the  defendant's  request  for  instructions 
upon  the  question  of  manslaughter,  his  honor  remarked  to  the  jury:  "I  can't 
see  from  the  evidence  in  this  case  that  it  is  manslaughter.  It  is  murder  or 
nothing."    Verdict,  guilty  of  murder.    Judgment,  and  appeal. 

Was  there  error  in  his  honor's  refusal  to  charge  as  requested,  or  in  the 
charge  given  ?  If  the  killing  be  proved,  the  onus  is  thrown  upon  the  defend- 
ant to  mitigate  or  excuse  the  act.  To  do  this  he  must  show,  either  by  direct 
or  circumstantial  evidence,  the  mitigating  facts  or  circumstances. 

It  is  not  pretended  that  there  was  any  direct  evidence  in  this  case  to  miti- 
gate the  offense,  but  the  counsel  who  was  assigned  to  defend  the  prisoner, 
and  who,  it  is  but  just  to  say,  has  faithfully  and  ably  discharged  his  duty,  in- 
sisted that  as  the  evidence  was  all  circumstantial,  the  evidence  of  the  strug- 
gle, and  the  fact  tliat  no  deadly  weapon  was  used,  are  circumstances  from 
wliich  the  jury  might  infer  that  there  was  a  sudden  quarrel,  and  that  the 
killing  was  without  malice,  and  that  the  questions  of  motive  and  malice  were 
improperly  taken  from  the  jury  by  his  honor's  charge.  The  case  of  State  v. 
Rash,  12  Ired.  382,  is  relied  on  by  defendant's  counsel,  but  we  fail  to  aee  its 
bearing  upon  this  case.  It  is  true,  as  was  held  in  that  case,  that  all  the  cir- 
cumstances, for  as  well  as  against  the  prisoner,  must  be  taken  together,  and 
not  separately.  All  the  circumstances,  taken  and  considered  together,  must 
constitute  a  chain  leading  to  the  fact.  In  this  case  there  was  a  chain  of  cir- 
cumstances, strong  and,  we  may  say,  conclusive,  leading  to  the  fact  that  the 
prisoner  killed  the  deceased.  The  killing  having  been  found,  and  the  burden 
shifted  to  the  prisoner  to  mitigate  or  excuse  the  homicide,  he  must  do  so 
either  by  direct  proof  or  by  a  chain  of  circumstances.  It  is  not  claimed  that 
there  was  any  direct  proof,  and  there  was  not  only  no  chain  of  circumstances 
tending  to  mitigate  the  crime,  but  there  was  not  a  single  link  of  a  chain,  for 
the  single  cii*cumstance  upon  which  he  relies  (the  signs  indicating  a  scuffle) 
is  just  as  consistent,  and  in  this  case  more  so,  with  the  fact  that  the  deceased 
was  struggling  for  her  life  against  a  brutal  attack,  as  that  there  was  a  sudden 
quarrel  and  affray.  It  could,  at  the  most,  raise  only  a  conjecture  of  a  tadt 
which  it  was  incumbent  upon  the  prisoner  to  prove.  It  was  not  even  a  link, 
when  the  law  requires  a  chain  of  circumstances. 

In  the  case  of  State  v.  Haytoood,  Phil.  (N.  G.)  376,  there  was  no  evidenoe 
of  any  quarrel  or  ill  will  on  the  part  of  the  accused  towards  the  deceased.  It 
was  in  evidence  that  the  lock  of  the  gun  with  which  the  homicide  was  com- 
mitted was  out  of  order,  and  the  hammer  would  not  stand  half  cocked;  and 
the  prisoner,  when  arrested,  made  the  dechiration  that  he  did  not  know  that 
the  gun  was  loaded;  it  was  field  that  this,  standing  alone,  was  no  evidence  of 
manslaughter  by  accidental  killing,  as  was  insisted  for  the  defendant.  In 
State  V.  Smith,  77  N.  C.  488,  it  is  said:  "Homicide  is  murder,  unless  It  be 
attended  with  extenuating  circumstances^  which  must  appear  to  the  satiafac- 
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tion  of  the  jury;  and  if  the  jurj  are  left  in  doubt  on  this  pointy  it  is  still 
murder." 

In  the  case  before  us  there  is  no  evidence,  and  no  aspect  in  which  the  evi- 
dence can  be  viewed,  that  presents  the  question  of  manslanghter.  Upon  the 
evidence  it  was  ''murder  or  nothing.''  The  chain  of  circumstances  led  con- 
elusiyelj  to  the  fact  that  the  prisoner  killed  the  deceased.  It  was  murder, 
snd  there  is  no  error. 


PaRjOEB  «.  MOBRILL. 
{Siqtrmns  Oourt  of  North  OtiroUna.    October  18, 1887.) 

SvnVBHOB—PAROIr— ConSIDKRATIOK. 

An  agreement  in  writing  under  seal  tnbatantlmlly  set  forth  that  in  an  aeoonntiny; 
between  a  goardian  and  ward  a  certain  snm  had  been  fonnd  to  be  due  the  ward, 
which  Bum  was  given  and  delivered  to  the  guardian  in  consideration  of  his  invest- 
ing it  for  the  ward  in  certain  lands,  with  title  in  the  guardian  as  trustee,  and  the  ex- 


oertain  testamentary  dispositions  in  favor  of  the  ward  was  inadmissible.' 

Appeal  from  superior  court,  Pitt  county. 

The  plaintiffs  put  in  evidence  an  agreement  entered  into  between  the  plain- 
tiffs and  the  testator  of  defendant,  who  was  guardian  of  the  feme  plaintiff, 
which  is  in  substance  as  follows: 

Whereas,  in  an  accounting  had  between  plaintiffs  and  Beardsley,  guardian, 
it  appears  that  there  is  now  in  the  hands  of  Beardsley  $1,494.15,  which  amount 
covers  the  entire  indebtedness  of  Beardsley  as  guardian;  and  whereas,  said 
Parker  and  wife  desire  to  settle  said  guardianship,  to  discharge  Beardsley  and 
the  sureties  upon  his  guardian  bond,  and  to  have  the  said  amount,  subject  to 
-certain  deductions,  to  be  hereinafter  mentioned,  invested  by  said  Beardsley  in 
Pitt  county  lands,  with  title  in  Beardsley  as  trustee,  upon  the  trusts  herein- 
after declared  :  now  therefore,  we,  Parlcer  and  wife,  do  hereby,  in  considera- 
tion of  the  premises,  and  of  one  dollar  to  us  paid  by  Beardsley,  the  receipt 
whereof  is  hereby  acknowledged,  give,  grant,  and  deliver  to  Beardsley  and  his 
assigns  the  said  sum  of  $1,494. 15,  now  remaining  in  his  hands  as  guardian  of  the 
yeme  plaintiff,  and  do  forever  release  and  discharge  said  Beardsley  and  his  sure- 
ties upon  the  guardian  bonds  executed  by  him  and  them  during  his  said  guard- 
ianship; to  have  and  to  hold  the  said  sum  of  $1,494.15  unto  the  said  Beards- 
ley, his  executors,  etc.,  to  such  uses  as  are  hereinafter  mentioned,  expressed,  and 
declared  of  and  concerning  the  same;  that  is  to  say:  FirsU  tiiat  out  of  the 
said  sum  Beardsley  shall  first  pay  to  Isaac  A.  Sugg  the  sum  of  $110.31  now 
due  and  owing  the  said  Sugg  from  the  said  Edward  S.  Parker,  and  the  cost  of 
drawing,  executing,  and  registering  this  instrument.  Second^  that  the  bal- 
ance of  said  fund  after  paying  said  debt  and  expenses  the  said  Beardsley  shall 
invest  in  lands  in  Pitt  county,  taking  title  in  the  name  of  himself  and  his 
heirs,  in  trust  to  hold  the  same  to  the  separate  use  of  the  said  J.  A.  Parker, 
(the/em^  plaintiff)  during  her  life,  and,  immediately  after  her  death,  in  trust 
convey  to  such  person  as  she  may  appoint  by  last  will  and  testament,  duly  ex- 
ecuted according  to  law,  and,  in  default  of  any  such  appointment  by  last  will 
and  testament,  in  trust  to  convey  to  the  heirs  at  law  of  said  J.  A.  Parker.  But 
it  is  understood  that,  if  said  Edward  S.  Parker  should  erect  comfortable  im- 
provements on  said  land,  then  the  devisees  or  heirs  at  law  of  said  J.  A.  Parker 
(his  wife)  shall  take  said  land  subject  to  the  payment  to  Edward  S.  Parker  of 

iThe  recital  in  a  contract  of  a  money  consideration  paid  does  not  exclude  parol  evi- 
dence of  an  additional  consideration.  BoUes  v.  Sachs,  (Minn.)  33  N.  W.  Rep.  802,  and 
note.  Parol  evidence  it  admissible  to  prove  some  other  consideration  than  that  ez- 
presMd  in  a  contract,  provided  it  be  consistent  with  that  which  is  expressed,  and  does 
not  alter  the  effect  of  the  instranient.    Wood  v.  Moriarty,  <R.  I.)  9  Atl.  Rep.  427. 


Digiti 


zed  by  Google 


612  SOOTHSASTBIIN  HEPORTEB*        ""       ^  "  [N.  C 

such  sum  afl  will  represent  tlie  difEerence  between  the  land  without  such  iin- 
provement  and  the  land  with  the  improvement  at  the  time  of  the  death  of  the 
said  J.  A«  Parker.    In  witness  wliereof ,  etc. 

Plaintiffs  then  offered  to  show  that,  as  an  inducement  to  them  to  enter  inta 
said  agreement,  the  testator  of  defendant  agreed  with  the  plaintiffs  that  he 
would,  by  his  last  will  and  testament,  give  and  devise  to  the  said/nna  plaia- 
tiff  all  of  his  interest  as  it  then  existed  in  certain  mortgages  known  as  the- 
'*  Anderson  mortgages,"  and  that  only  upon  this  promise  and  agreement  did 
plaintiffs  agree  to  sign  the  written  agreement  which  had  been  prepared  hy 
counsel,  and  at  the  instance  of  Beardsley,  the  defendant's  testator;  and  that^ 
plaintiffs  would  not  have  signed  the  same  but  for  such  a  promise;  and  to  fol- 
low up  this  proof  bj  showing  the  value  of  the  Anderson  mortgages  at  that  time; 
and  proof  that  Besudsley,  bj  his  last  will,  left  the  feme  plaintiff  only  a  set  of 
furniture  worth  about  $25.  The  defendant  objected  to  this  evidence,  on  the 
ground  that  it  tended  to  contradict  the  written  agreement  that  the  plaintiflEs 
had  put  in  evidence.  The  court  sustained  the  objection,  and  the  plaintiffs  ex- 
cepted, and  appealed  from  the  judgment  rendered. 

Haywood  dk  Haywood,  for  plaintiffs.    No  appearance  for  defendant. 

Merrtmon,  J.  The  agreement  in  writing,  under  seal,  executed  by  the^ 
plaintiffs  (Parker  and  wife)  and  the  testator  of  the  defendant,  put  in  evidence 
on  tlie  trial  by  the  plaintiffs,  plainly  upon  its  face,  by  its  terms  and  scope  and 
their  meaning,  purports  to  set  forth  fully  the  grounds  and  considerations  that 
prompted  its  execution.  It  is  broad  and  comprehensive  as  to  the  matters  em- 
braced by  it,  and  there  is  nothing  in  its  terms  or  purpose  that  implies  omis- 
sion in  any  respect,  and,  particularly,  the  consideration  is  mentioned  in  like, 
comprehensive  terms. 

When  the  parties  to  a  contract  in  writing  thus  refer  in  it  to  matters  con- 
stituent of  it,  it  must  be  taken  that  the  whole  of  the  material  parts  of  such 
matters  is  mentioned,  nothing  to  the  contrary  appearing;  and  parol  evidence 
will  not  be  received  to  contradict,  add  to,  take  from,  or  modify  what  the  par- 
ties have  thus  put  in  writing.  The  reason  for  this  is  that  the  parties,  having- 
seriously  put  their  contract  in  writing,  have  agreed  to  make  the  writing  ev- 
idence of  the  same,  and  they  are  presumed  to  have  set  down  how  and  to  what 
extent  they  are  willing  to  be  bound  and  concluded  as  to  the  material  matters . 
and  things  mentioned  therein,  unless  they  provide  otherwise  in  terms,  or  by 
reasonable  implication.  If,  by  mutual  mistake  of  the  parties,  accident^  or  - 
fraud  of  a  party,  the  contract  omitted  something  or  a  part  pertinent,  or  em- 
braced something  that  ought  to  have  been  excluded,  then  a  court  of  equity 
might  give  relief.  Lawrence  v.  Hester,  93  N.  C.  79;  Ray  v.  Blaekweil,  94 
N.  C.  10;  Nichelson  v.  Reves,  Id.  559.  The  court,  therefore,  properly  ex- 
cluded the  parol  evidence,  the  obvious  purpose  of  which  was  to  prove  a  con- 
sideration of  the  agreement  omitted  from,  and  not  mentioned  or  referred  to 
in,  it. 

There  is  no  error,  and  the  judgment  must  be  affirmed.    Judgment  afllrmed. 


BooBBS  f>,  Clemksts. 

(Supreme  CbuH  of  NoHh  (hroHna.    October  24, 1887.) 
pATKEirr— Bonds— PBnuMFTioir  nioM  Lapse  or  Tncx. 

By  Hev.  Code  N.  C.  c  18,  {  1,  single  bonds  are  pat  on  the  same  footing  with  in- 
land bills  of  exchange  and  promissory  notes,  and  are  included  in  the  provisions  of 
Bev.  Code  N.  0.  e.  66,  {  18,  which  creates  a  presumption  of  payment  by  the  lapse  of 
10  years  after  the  maturity  of  the  debt. 

SaMK— PRBSUMFTIOV  FBOM  LaFBB  Off  TlHK— BsBUTTAIi. 

The  presumption  of  payment  of  thesinele  bond  of  oo-obligors,  arising  by  lapse 
of  10  years  next  after  its  maturity,  (Rev.  Code  N.  G.  o.  65^  {  18,)  cannot  be  rebutted, 
so  as  to  charge  one  co-obligor,  by  the  admission  of  non-payment  by  the  other 
obligor,  made  in  the  absence  of  the  obligor  sought  to  be  charged. 
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8.  Savb. 

Nor  can  such  presumption  be  rebutted  by  a  judgment  by  de&ult  against  one  of 
the  obliKOrs  so  as  to  charge  the  other. 

Appeal  from  superior  court,  Wake  county;  Susphsrd,  Judge. 
2).  &.  Fowle,  for  plaintiff.    Leiois  d  8on,  for  defendant. 

Mebbihon,  J.  This  action  was  brought  on  the  twenty-ninth  day  of  De- 
cember, 1881,  to  recover  the  balance  due  upon  the  single  bond  of  W.  W.  Clem- 
ents and  A.  K.  Clements  for  the  sum  of  ^900,  dated  the  twenty-eighth  day  of 
October,  1857,  and  due  at  one  day  from  date,  made  payable  to  G.  H.  Alford, 
and  by  him  indorsed  on  the  thirtieth  of  August,  1858,  to  the  testator  of  the 
plaintiff.  The  interest  then  due,  and  the  further  sum  of  9198.80,  was  paid 
on  the  eighteenth  of  October,  18^,  and  a  credit  therefor  was  entered  on  the 
back  of  the  bond.  The  defendant  A.  K.  Clements  pleaded  payment,  and  re- 
lied on  the  statute  of  presumption  of  payment.  This  issue  among  others  was 
submitted  to  the  jury:  ''Has  the  said  note  been  paid?" 

On  the  trial  the  plaintiff  introduced  as  a  witness  George  W.  Atkinson,  and 
proposed  to  prove  by  him  that,  in  1871  or  1872,  W.  W.  Clements  stated  to  him 
that  the  note  sued  upon  was  then  due  and  unpaid,  and  that  he  had  not  paid 
the  note,  and  that  it  was  unpaid  as  far  as  he  was  concerned.  This  testimony 
was,  upon  objection  by  the  defendant,  excluded  by  the  court,  and  plaintiff  ex- 
cepted. The  plaintiff  also  introduced  fi.  C.  Olive,  who  testified  that,  in  1880, 
he  asked  defendant,  A.  K.  Clements,  if  he  had  ever  paid  the  note;  that  defend- 
ant said  "No,"  and  that  he  never  intended  to  pay  it.  This  was  in  1880.  and 
since  the  death  of  John  W.  Rogers.  The  plaintiff  proposed  to  prove  by  this 
witness  that,  in  1881  or  1882,  W.  W.  Clements  acknowledged  to  him  that  he 
had  not  paid  the  note.  Defendant  objected  to  this,  and  the  testimony  was 
excluded.  Exception  by  plaintiff.  The  plaintiff  also  read  in  evidence  a  judg- 
ment taken  against  W.  tv.  Clements  upon  this  very  note  at  a  former  term, 
for  want  of  an  answer,  as  follows:  "This  action  being  tried  before  his  honor 
and  a  Jury,  and  all  issues  being  found  in  favor  of  the  plaintiff,  it  is  considered 
by  the  court  that  the  plaintiff  recover  of  the  defendant  the  sum  of  $1,740.78, 
with  interest  on  $706.20  from  the  fifteenth  March,  1884,  till  paid,  and  for 
costs,  to  be  taxed  by  the  clerk.  It  is  further  adjudged  that  the  note  upon 
which  judgment  is  rendered  was  executed  by  the  defendant  on  the  twenty- 
eighth  of  October,  1857."  The  plaintiff  introduced  no  other  testimony,  and, 
the  court  intimating  an  opinion  that  the  presumption  of  payment  had  not 
been  rebutted,  the  plaintiff  submitted  to  a  nonsuit,  and  appealed. 

It  is  too  well  settleil  to  admit  of  further  question  that  when  the  single  bond 
of  co-obligors  is  presumed,  by  the  lapse  of  lO  years  next  after  its  maturity,  to 
be  paid,  as  provided  by  the  statute,  (Rev.  Code,  o.  65,  §  18,)  such  presump- 
tion of  payment  cannot  be  rebutted,  so  as  to  charge  one  of  such  obligors,  by 
the  naked  admission  of  the  other  that  the  bond  had  not  been  paid,  made  in 
the  absence  of  the  obligor  sought  to  be  charged.  The  simple  admission  of 
the  obligor  sought  to  be  charged  is  not  sufficient  to  rebut  the  presumption  of 
payment,  because  the  bond  may  have  been,  and  the  presumption  in  such  case 
is  that  it  was,  paid  by  the  co-obligor;  and  the  like  admissions  of  the  latter, 
made  in  the  absence  of  the  former,  are  insufficient  to  repel  the  presumption 
as  to  the  former,  because  such  admissions  are  mere  hearsay,  and  therefore 
incompetent,  evidence,  and  cannot  be  heard.  The  co-obligors  do  not  stipu- 
late, by  implication,  in  the  joint  obligation,  (the  bond)  that  each  may  bind 
the  other  by  his  admissions  made  after  the  bond  shall  be  due.  If  this  ever 
was  so  in  principle,  it  certainly  did  not  so  remain  after  the  enactment  of  the 
statute,  (Bev.  Code,  c.  65,  §  22,)  which  provided  that  such  admissions  shall 
not  rebut  the  presumption  of  payment  created  by  statute. 

The  learned  counsel  for  the  appellant  contended  earnestly,  on  the  argu- 
ment here,  that  this  statute  does  not  embrace  single  bonds,  and  the  presump- 
v.8s.B.no.l2— 33 
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tion  of  payment  of  them ;  that  it  extended  only  to  promissoiy  notes,  and  ad- 
QQJssions  of  partners  made  after  the  dissolation  of  the  partnership.  This  is 
a  misappreliension  of  the  meaning  of  the  statute.  Such  bonds  in  this  state 
are  made  negotiable,  and  they  and  promissory  notes  are  pat  on  the  same  foot- 
ing with  inland  bills  of  exchange  by  the  statute,  (Bev.  Code,  c  13,  §  1.) 
They  are  denominated,  in  this  statute,  ''bonds  or  sealed  notes,"  and  are 
treated  as  promissory  notes  ander  seal.  When,  therefore*  the  statute  (Bev. 
Code,  c,  65,  §  22)  embraces,  in  terms,  ''suits  to  recover  any  debt  or  demand 
due  from  any  firm  after  the  dissolution  thereof,  or  the  makers  of  any  prom- 
issory note,"  etc.,  it  embraces  suits  to  recover  debts  due  from  the  makers 
of  single  bonds,  sealed  notes,  to  which  the  statute  of  presumption  of  payment 
applies,  as  well  as  the  class  of  promissory  notes  that  may  be  absolutely  barred 
by  the  statute  of  limitations. 

It  is  insisted  that  section  22  applies  only  to  the  latter  class  of  notes,  because  it 
employs  the  terms  "after  the  statute  of  limitations  shall  have  barred  the  same,  '* 
— ^tbat  is,  the  promissory  notes.  This  is  a  very  narrow  interpretation,  and 
one  that  does  not  remedy  the  evil  intended  to  be  suppressed.  Why  should 
such  declarations  and  admissions  of  a  partner,  made  after  the  dissolution  of 
the  partnership,  and  the  like  admissions  of  one  of  two  or  more  makers  of  a 
particular  class  of  promissory  notes,  be  rejected  as  incompetent  evidence,  and 
the  like  admissions  of  a  co-obligor  in  a  single  bond  received  as  competent? 
We  can  conceive  of  no  substantial  reason  for  such  distinction,  and  the  neces- 
sity for  the  applicalion  of  this  remedial  provision  is  as  great  in  the  one  class 
as  the  other  class  of  promissory  notes. 

Tiie  words  just  recited  are  clearly  used  in  a  comprehensive  and  remedial 
sense,  and  apply  generally  whenever  pertinent  to  the  statute  of  limitations  of 
which  the  section,  of  which  they  are  part,  is  a  part.  The  presumption  of  pay- 
ment provided  for  is  embodied  in  section  18  of  the  statute  of  limitations,  and 
it  is  construed  to  embrace  single  bonds,  though  they  are  not  named  in  terms. 
This  section,  though  not  strictly  a  statute  of  limitations,  is  so  denominated 
in  a  general  sense,  and  hence  it  is  made  a  part  of  the  chapter  denominated  in 
the  Revised  Code  "Limitations,"  and,  although  it  does  not  create  an  absolute 
bar,  it  does  in  a  sense  create  a  conditional  bar,  such  as  is  embraced  by  section 
22  referred  to  above.  This,  we  think,  is  a  reasonable  interpretation  of  the 
statutory  provision  referred  to;  but,  if  it  were  otherwise,  it  has  been  repeat- 
edly decided  expressly  in  several  cases  that  such  admissions  and  declarations 
of  the  co-obligor  as  those  excluded  on  the  trial  were  not  competent  evidence, 
as  against  the  co-obligor  sought  to  be  charged.  We  cannot  for  a  moment 
think  of  disturbing  those  decisions;  on  the  contrary,  we  again  declare  that 
they  are  founded  in  principle,  and  are  just  and  reasonable.  Pearaall  v.  H<nu- 
ton^  3  Jones,  346;  Campbell  v.  Brown,  86  N.  C.  376;  Rogers  v.  Clements.  d2 
N.  C.  81. 

The  judgment  taken  against  the  co-obligor  by  default,  or  for  want  of  an  an- 
swer, put  in  evidence  on  the  trial  by  the  plaintiff,  as  to  the  defendant^  should 
have  no  greater  force  or  effect  than  his  admissions  or  declarations.  It  could 
liardly  be  treated  as  an  admission  at  all;  not  even  by  implication.  It  was  not 
founded  upon  his  admission  or  confession,  but  upon  his  default.  It  might  be 
questioned  whether  the  plaintiff  in  this  judgment  was  entitled  to  have  it  for 
the  debt  by  such  default,  as  upon  the  face  of  the  bond  it  appeared  to  be  paid. 
Lane  v.  Richardson,  79  N.  C.  159.  This,  however,  is  not  material  here.  It 
is  clear  that  the  judgment  put  in  evidence  could  not  affect  the  present  defend- 
ant, as  insisted  by  the  plaintiff.    Rogers  v.  Clements,  supra. 

We  think  the  court  properly  excluded  the  declarations  of  the  co-obligors. 
Judgment  affirmed. 
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In  re  Griffin. 

(Supreme  OouH  of  North  Oarolina.    October  24,  1887.) 

CORTSMTT— ArPIRMARCB  ON  ApPBAIi — POWBB  OF  TbIAL  GoUBT  TO  RbMIT  PiNB. 

Whece  a  party  has  been  found  guilty  of  contempt,  and  a  fine  iuiposed,  and  the 
case  appealed  to  the  supreme  court,  which  court  affirms  the  judgment  appealed 
from,  the  trial  court  has  no  power  afterwards  to  modify  or  remit  the  fine  imposed. 

Appeal  from  superior  court,  Wilson  county;  J.  H.  Merrimon,  Judge. 
Blount  dk  Murray,  for  GrifiOin.    F.  A,  Woodard,  contra. 

Smith,  C.  J.  When  this  cause,  in  a  different  form,  was  before  us  a  year 
since,  (95  K.  C.  50,)  the  sole  point  presented  was  whether  an  interlocutory 
order  of  restraint,  looking  to  a  permanent  injunction  as  the  relief  sought, 
from  which  an  appeal  had  been  taken  to  this  court,  so  effectually  annulled  and 
neutralized  its  operation  as  to  leave  the  enjoined  party  as  free  to  act  as  if  no 
isuch  order  had  been  made.  The  court  ruled  against  this  contention,  and  sus- 
tained the  action  of  the  judge  in  proceeding  to  punish  by  imposing  a  fine  for 
the  contempt,  and  approved  the  Judgment.  At  a  subsequent  term,  application 
was  made  to  the  succeeding  judge  to  reduce  and  modify  the  fine  which  had 
been  imposed,  or  remit  it  altogether,  when  the  following  judgment  was  en- 
tered: **This  cause  coming  on  to  be  heard  upon  the  certificate  of  the  supreme 
<x)urt,  it  is  now  ordered  that  the  judgment  of  superior  court,  rendered  by  the 
Honorable  H.  G.  Connor,  be,  and  the  same  is,  alffirmed,  and  it  is  declared.  In 
accordance  with  the  certificate  of  the  supreme  court,  to  be  the  judgment  of 
this  court."  The  printed  record,  containing  the  case  on  appeal,  states  that 
while  the  presiding  judge  was  disposed  to  entertain  and  act  favorably  upon 
the  application,  if  it  had  been  deemed  to  be  within  his  judicial  authority,  he 
refused  to  interfere  in  the  matter,  as  it  was  not  within  his  jurisdiction.  The 
present  appeal  raises  the  question  of  the  legal  power  of  a  subsequent  court, 
lifter  an  affirmance  of  the  judgment  from  which  the  first  appeal  was  taken, 
to  alter,  modify,  or  remove  the  imposed  penalty. 

When  the  matter  was  first  presented,  the  nature  of  the  proceeding,  wholly 
punitory  in  its  object,  suggested  the  analogy  of  a  criminal  action  by  whose ^ 
rules  it  would  be  governed;  but  upon  consideration  it  will  be  seen  that  the 
differences  are  marked  and  essential.  In  the  one  case,  the  guilt  of  the  accused 
must  be  ascertained  by  a  jury  verdict,  and  the  end  is  the  suppression  of  crime 
by  the  infliction  of  the  penalty  incurred';  in  the  other,  the  purpose  is  to  secure 
obedience  to  a  rightful  judicial  order,  and,  for  this  purpose,  to  coerce  or  to 
punish  for  a  willful  disregard  of  the  command.  The  one  belongs  to  the  gen- 
eral administration  of  the  law ;  the  other  is  an  exercise  of  judicial  authority 
inherent  in  the  court,  and  indispensable  in  the  exercise  of  its  functions.  If 
the  act  which  shows  the  contempt  constitutes  also  a  criminal  offense,  it  may 
be  prosecuted  and  punished  as  such,  notwithstanding  the  contempt  has  also 
been  punished. 

No  case  has  been  cited  in  the  argument  to  aid  in  the  inquiry,  nor  have  our 
•own  researches  disclosed  any.  We  do  not  undertake  to  say  how  far  a  suc- 
ceeding judge,  in  conducting  the  cause,  upon  a  proper  application,  may  modify 
the  terms  of  the  order,  or  whether  he  may  not  possess  the  power  under  tlie 
general  jurisdiction  he  is  exercising;  but  we  think,  after  an  appeal,  the  action 
becomes  final  and  conclusive.  This  is  in  harmony  with  the  new  enactment, 
^  Acts  1877,  0.  192,)  which,  in  criminal  and  civil  actions  alike,  leaves  in  force 
from  its  rendition  the  judgment  from  which  an  appeal  is  taken,  when  there 
j8  found  to  be  DO  error,  and  the  judgment  is  affirmed. 

The  judgment  in  this  case  is  affirmed. 
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Beataks  and  others  v.  GtOOdrioh  and  others. 

{Supreme  Qntrt  of  North  Ontrolina.    October  24,  1887.) 

1.  JUDOMENT — IHTSBLOCXnOBT   DbCRKJS— APPEAL  PENDING. 

Defendant,  against  whose  lands  a  decree  of  foreclosure  and  sale  bad  been  ob- 
tained, under  which  he  claimed  an  order  for  an  allotment  of  homestead,  which  was 
made,  filed  exceptions  to  the  first  allotment,  and  asked  for  an  order  for  seven  ad- 
ditional acres  from  an  adjoining  tract  of  land ;  which  order,  by  consent,  wasgranteii. 
Ko  adjoining  land,  however,  being  found  out  of  which  to  make  the  allotments  an 
order  was  made  entitling  defendant  to  designate  and  select  seven  acres  fron:i  adja- 
cent lands,  but  empowering  the  commissioners,  in  the  absence  of  such  selection,  to 
lay  off  the  lands  themselves.  From  this  order  defendant  appealed,  but  did  not  per- 
fect his  appeal,  and  subsequently  abandoned  it.  The  original  commissioners  were- 
subsequently  removed,  and  others  api>ointed,  who,  after  their  first  report  had  been 
excepted  to  and  set  aside,  filed  another,  to  which  defendant  again  excepted,  on  the 
ground  that  the  order  empowering  the  allotment  of  lands  to  be  designated  by  de- 
fendant was  made  without  notice  to  him,  and  while  his  appeal  was  pending.  Helcl, 
distinguishing  Ilities  v.  Biws,  84  N.  C.  122,  that  the  order  was  not  a  mere  interloco- 
tory  order,  but  went  to  the  merits  of  the  case,  and,  notwithstanding  the  pendency 
of  the  appeal,  was  properly  made. 

2.  HoMBSTBAD—ALLOTMEinC^NOTICE. 

The  commissioners'  report  left  blank  the  date  of  the  allotment,  but  defendant 
knew  when  it  was  made,  and  was  requested  to  be  present,  and  give  assistance  in  lo- 
cating the  additional  grant,    i/c/d,  that  the  omission  worked  no  injury  to  the  de- 
fendant, and  the  exception  could  not  be  sustained. 
^  S.  JuBY — Right  to  Tbial  by — Allotment  of  Homestead. 

Issues  of  fact  arising  in  the  progress  of  an  inquirjr  by  commissioners  appointed 
to  allot  a  ho meste4ia  claimed  under  execution,  which  issues  arise  not  upon  the 
pleadings,  but  merely  upon  exceptions  to  the  findings  of  fact  by  the  commissioners,, 
are  not  such  issues  of  fact  as  entitle  the  parties  to  a  trial  by  jury. 

Appeal  from  superior  court,  Halifax  county;  Shipp,  J. 

This  action  was  tried  at  May  term,  1887,  of  Halifax  superior  court,  and  was- 
brought  to  foreclose  several  mortgages  executed  by  the  defendants  John  Good- 
rich and  wife  to  the  plaintiff  Beavans,  and  to  the  defendants  Jenkins  &  Co.» 
and  to  apply  the  proceeds  of  the  sale  of  the  lands  mentioned  in  the  complaint 
*to  the  payment  of  the  plaintiffs'  judgments,  and  the  said  mortgages.  It  ap- 
peared that  at  Januaiy  term,  1886,  a  decree  of  sale  was  rendered  against  de- 
fendant Goodrich  in  which  the  commissioner  was  required  to  cause  to  be  laid 
off  to  him  his  homestead  in  the  lands  in  question,  and  was  directed  to  first 
sell  that  portion  of  the  lands  not  included  in  the  homestead,  and  not  to  sell 
the  homestead,  nor  any  portion  thereof,  unless  it  became  necessary  to  do  so  in* 
order  to  satisfy  the  amounts  in  the  said  decree  declared  to  be  due  to  the  plain- 
tiff Beavans  and  the  defendant  Jenkins.  Under  said  decree  Gdodrich's  home- 
stead was  laid  off,  and  he  filed  exceptions  to  the  allotment,  which  exceptiona 
were  sustained  by  Judge  Shepherd  at  May  term,  1886;  and  at  that  term 
plaintiffs  moved  that,  as  the  court  had  sustained  the  exceptions,  the  commis- 
sioners should  lay  off  and  set  apart  to  him  for  his  homestead,  in  addition  to 
the  tract  of  land  theretofore  allotted  to  him,  seven  acres  of  land  in  an  adjoin- 
ing tract  of  land. 

At  November  term,  1886,  the  commissioners  reported  that  they  asked  fur- 
ther instructions  as  to  the  htying  off  the  homestead.  They  in  fact  did  not  lay 
off  the  homestead;  and  at  that  term,  upon  motion  of  plaintiffs,  the  court  set 
aside  and  canceled  the  order  made  at  May  term,  1886,  and  ordered  that  the 
commissioners  should  lay  off  and  set  apart  to  the  defendant  for  his  homestead^ 
in  addition  to  the  tract  of  land  theretofore  allotted  to  him,  seven  acres  of  land 
in  an  unallotted  tract  adjacent  to  the  lands  previously  allotted.  To  this  or- 
der defendant,  having  appeared  specially  for  that  purpose,  excepted,  (1)  be- 
cause there  was  no  notice  of  the  motion  to  change  the  order  of  Judge  Shep- 
herd; and  (2)  tliat  the  case  was  then  in  the  supreme  court,  and  the  certificate 
had  not  been  svnt  down;  but  Judge  Gudoer  overruled  said  exceptions,  and 
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continued  the  case.  At  January  tenu,  1887,  the  former  commissioners  were 
xemoved,  having  failed  to  act,  and  others  were  appointed  in  their  stead. 

At  March  term,  1887,  the  commissioners  last  appointed  made  their  report, 
to  which  the  defendant  CK>odrich  filed  exceptions,  which  were  sustained  bj  the 
court;  and  thereupon  the  plaintiffs  moved  and  obtained  another  order  for  the 
4Ulotment  of  said  homestead.  Under  the  order  of  March  term,  1887,  the  com- 
missioners last  appointed  undertook  to  laj  off  the  homestead,  and  made  their 
report;  whereupon  the  defendant  filed  exceptions  to  that  report,  and  demanded 
a  jury  trial.  The  motion  for  a  jury  trial  was  overruled,  and  the  case  heard 
•on  exceptions,  when  judgment  was  rendered  in  favor  of  the  plaintiffs,  from 
^hich  ruling  and  judgment,  as  well  as  that  made  against  him  by  Judge  GuD- 
<}£B,  defendant  appealed,  alleging,  as  his  grounds,  (1)  that  Judge  Gudoer 
set  aside  a  former  order  rendered  in  the  cause  without  notice,  and  made  said 
order  while  the  cause  was  then  pending  in  the  supreme  court;  (2)  that  the 
report  of  the  oommissionen  to  May  term,  1887,  did  not  show  when  the  home- 
stead was  allotted;  (3)  because  Judge  Shipp  had  refused  a  jury  ti*ial  of  the 
issues  raised  between  the  parties;  and  (4)  because  Judge  Shipp  gave  judg- 
ment against  defendant,  not  only  for  the  costs  of  the  last  allotment  of  the 
iiomestead,  but  for  one-half  of  the  costs  of  the  previous  allotment. 

Spier  Whitaker,  for  plaintiffs.    John  A.  Moore,  for  defendants. 

Davis,  J.  Civil  action  tried  before  Shipp,  J.,  at  May  term,  1887,  of  the 
superior  court  of  Halifax  county. 

In  1873  the  defendant  Goodrich  borrowed  money  of  the  plaintiff  Beavans, 
and,  to  secure  the  payment  of  it,  he  and  his  wife,  the  defendant  Elizabeth, 
executed  a  mortgage  on  certain  real  and  personal  property  mentioned  in  the 
oomplaint.  In  1879  the  plaintiffs  Arrington  &  Sons  obtained  judgments, 
which  were  duly  docketed,  and  became  liens  upon  the  defendant's  land,  sub- 
ject to  the  mortgage  executed  to  Beavans,  and  to  the  defendant's  right  to 
homestead.  Subsequently,  in  1880,  1881,  and  1882,  the  defendant  became 
indebted  to  the  defendant  Joseph  W.  Jenkins,  and  executed  mortgages  to  se- 
cure the  said  indebtedness. 

The  plaintiffs  brought  this  action  to  fall  term,  1883,  against  Goodrich  and 
-wife,  to  foreclose  the  mortgage  executed  to  the  plaintiff  Beavans,  a^d  for  the 
payment  of  the  judgments  in  favor  of  the  plaintiffs  Arrington  &  Sons  out  cl 
the  proceeds  of  the  land  in  excess  of  the  amount  necessary  to  discharge  the 
mortgage  to  Beavans.  The  defendants  filed  their  answer,  and,  among  other 
things,  insisted  that  Joseph  W.  Jenkins  was  a  necessary  party  to  any  proceed- 
ing for  foreclosure.  The  said  Jenkins  was  accordingly  made  a  party  defend- 
ant, and  filed  his  answer  at  the  spring  term,  1884;  and  the  defendants  Goodrich 
and  wife,  at  the  fall  term,  1884,  fil^  an  answer  to  the  allegations  contained 
in  the  answer  of  defendant  Jenkins. 

At  January  term,  1886,  there  was  a  judgment  in  favor  of  Beavans  for  fore- 
closure and  sale  for  the  payment  of  the  debt  due  to  him,  and  declaring  the 
judgment  in  favor  of  Arrington  &  Sons  a  lien  upon  the  land  from  March  17, 
1879,  subject  to  the  right  of  the  defendant  to  a  homestead.  The  judgment 
also  declared  the  debt  due  to  the  defendant  Jenkins,  secured  by  mortgage  exe- 
cuted the  seventeenth  of  February,  1882,  a  lien  upon  the  land  conveyed  by 
the  mortgage  deed  from  that  date.  It  was  further  adjudged  tliat  if  the  debts 
due  to  the  plaintiffs  and  to  the  defendant  Jenkins  were  not  paid  off  and  dis- 
charged by  the  defendants  Goodrich  and  wife  within  60  days,  that  the  land 
should  be  sold  upon  the  terms  prescribed  in  the  judgment,  and  a  commis- 
sioner was  appointed  to  make  the  sale.  It  was  further  ordered  and  adjudged 
'*t!iat,  before  selling  the  land  heretofore  mentioned,  the  said  commissioner 
shall  cause  to  be  laid  off  to  said  Goodrich,  by  three  disinterested  persons  quali- 
fied to  serve  as  jurors,  and  having  the  other  qualifications  provided  by  the 
statute,  the  homestead  of  the  said  Goodrich;  that,  in  selling  the  said  land,  the 
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said  commissioner  shall  first  sell  that  portion  of  the  said  land  not  included  in 
said  homestead,  and  he  shall  not  sell  the  said  homestead,  nor  any  portion 
thereof,  unless  it  becomes  necessary  to  do  so  in  order  to  satisfy  the  amounts 
herein  declared  to  be  due  to  the  plaintiff  John  Beavans  and  the  defendant 
Jos.  W.  Jenkins." 

Thereupon  appraisers  were  appointed,  who  made  an  allotment  of  the  home- 
stead in  May,  1886,  and  filed  their  report,  to  which  the  defendants  (Goodrich 
and  wife  filed  exceptions  and  amended  exceptions,  in  which  they  asked,  in 
substance,  that  their  homestead  be  increased  so  as  to  make  it  $1,000  in  valae 
by  adding  to  the  allotment  already  made  seven  acres  ^adjoining  and  lyings 
contiguous  to  that  already  allotted,  **  and  giving  the  boundaries  of  the  tract 
from  which  the  additional  allotment  is  to  be  made;  which  additional  allot* 
ment  is  to  begin  "at  the  south-west  comer  of  the  tract  heretofore  allotted  Uy 
them,  and  running  thence  a  straight  line  to  the  northern  boundary  of  said 
unallotted  tract  to  a  point  which  will  include  within  said  reallotment  seven 
acres. 

By  consent  of  the  plaintifte  and  the  defendant  Jenkins,  it  was  agreed  that 
the  commissioners  may  allot  to  the  defendant  Goodrich  the  seven  acres  of 
land  asked  for  by  him,  in  addition  to  the  tract  already  allotted,  and  thereupon 
it  was  ordered  that  W.  F.  Parker,  B.  B.  Britt,  and  John  K.  Cherry  lay  off 
and  allot  the  additional  seven  acres  in  an  adjoining  tract  of  land  b^nnin^ 
at  the  "north-west  corner,''  etc.  The  commissioners  make  report  on  the 
eighteenth  of  October,  1886,  that,  after  a  careful  survey  and  examination, 
they  found  that  the  defendant  Goodrich  had  no  other  land  "adjoining  the 
tract  of  land  heretofore  allotted"  to  him  as  a  homestead,  but  that  he  had  other 
lands  not  adjoining. 

Thereupon,  at  November  term,  1886,  another  order  is  made  which,  after 
reciting  that  the  description  of  the  land  set  out  in  the  exceptions  heretofore 
file4  by  the  defendant  Goodrich  is  so  vague  and  uncertain  as  to  render  it  im- 
possible for  said  commissioners  to  allot  to  him  the  additional  seven  acres,  di- 
rects the  commissioners  "to  lay  off  and  set  apart  to  the  defendant  Goodrich, 
as  and  for  his  homestead,  in  addition  to  the  tract  of  land  heretofore  allotted 
to  him,  seven  acres  of  land  in  the  unallotted  tract  of  land  described  in  the 
complaint  in  this  action,  adjoining,  etc.,  beginning  at  the  south-west  corner 
of  the  said  unallotted  tract;  thence  to  the  northern  boundary  of  the  said  un- 
allotted tract;  thence  to  a  point  which  will  include  within  said  allotment  seven 
acres,  if  so  directed  by  the  said  Goodrich ;  and  it  is  further  ordered  that  the 
said  commissioners  shall  set  apart  and  allot  to  said  Goodrich  seven  acres  in 
said  unallotted  tract,  in  such  manner  and  by  such  boundaries  as  the  said 
Goodrich  may  direct;  but,  if  the  said  Goodrich  shall  fail  to  give  such  direc- 
tions, then  the  said  commissioners  shall  lay  off  the  seven  acres  in  said  unal- 
lotted tract  as  to  them  may  seem  proper. "  From  this  order  an  appeal  was 
taken  by  the  defendant  to  the  supreme  court,  "and  afterwards  abandoned." 

At  the  November  term,  1886,  an  additional  order  is  made,  which  after  re- 
citing that  the  commissioners  heretofore  appointed  to  allot,  etc.,  "have  will- 
fully refused  to  obey  the  order  of  this  court  made"  at  November  term, 

1886,  removes  said  commissioners,  and  appoints  J.  J.  Robertson,  William 
Burnett,  and  Creorge  B.  Curtis  in  there  stead,  with  the  same  powers  and  du- 
ties as  those  specified  in  the  order  of  November  term,  1886.  The  commis- 
sioners last  named  made  an  allotment,  and  reported  the  same  to  March  term, 

1887,  to  which  the  defendant  Goodrich  filed  numerous  exceptions,  upon  the 
hearing  of  which  an  order  was  made  setting  aside  the  report,  and  ordering 
the  commissioners  to  again  proceed  to  make  the  allotment,  as  provided  in  the 
order  previously  made. 

At  the  May  term,  1887,  the  said  commissioners  made  the  following  report: 

"The  undersigned  beg  leave  to  report  that  in  obedience  to  the  order  of  this 

court,  made  in  this  action  at  its  March  term,  1887,  having  met  upon  the  prem- 
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iaes,  and  having  been  duly  sworn  by  the  sheriff  of  Halifax  coanty,  we  did  on' 

this day  of ,  1887,  with  the  assistance  of  a  surveyor,  allot  to  the 

defendant  John  (Goodrich,  as  a  portion  of  his  homestead,  a  certain  part  of  the 
tract  of  land  heretofore  unallotted,  and  mentioned  in  the  pleadings  in  this 
action  as  containing  one  hundred  and  forty-seven  acres,  accurately  described 
as  follows:  Beginning  at  a  stake  on  the  public  road  leading  from  the  town  of 
Enfield  to  Scotland  Neck;  thence  running  north,  60^  east, 40  poles,  to  a  stake 
on  the  north  side  of  a  ditch;  thence  north,  16}  west,  ^  poles,  to  a  slake;  thence 
south,  60^  west,  40  poles,  to  a  stake  on  north  side  of  the  public  road;  thence 
south,  16|  east,  29  poles,  to  the  beginning, — containing  seven  (7)  acres.  The 
said  beginning  point  is  116  poles  and  14  links  from  the  center  of  a  ditch  on 
the  south  side  of  the  road  that  forks  with  the  main  road,  (or  public  road.) 
The  said  Goodrich  not  being  present  in  person  or  by  attorney. 

"We  hereby  certify  that  we  are  not  related  by  blood  or  marriage  to  the 
judgment  creditor  or  judgment  debtor  in  this  action,  and  that  we  have  no  in- 
terest near  or  remote  in  the  above  exemption. 

''Given  under  our  hands  and  seala,  this  sixteenth  day  of  May,  1887. 

"John  J.  Bobbrtson.    [Seal.] 
**Geo.  B.  Curtis.  [Seal.] 

"William  Burnett.     [Seal.] 

"Signed  in  my  presence  the  day  and  year  above  written. 
"H.  Bond,  Deputy  Sheriff." 

To  this  report  the  defendant  €roodrich  filed  exceptions,  "and  demanded  a 
jury  trial  upon  the  same.  ^  His  honor  overruled  the  motion  for  a  jury  trial, 
and  heard  the  case  on  the  exceptions,  and  rendered  judgment  in  favor  of  the 
plaintiffs;  "from  which  ruling  and  judgment,  as  well  as  those  made  against 
him  by  Judge  GuDG^ie,  the  defendant  Goodrich  appealed,"  (1)  because  his 
honor.  Judge  Gudg£R,  set  aside  a  former  order  rendered  in  this  cause  with- 
out notice,  and  made  said  order  while  this  case  was  pending  in  the  supreme 
court;  (2)  because  the  report  of  the  commissioners  to  May  term,  1887,  does 
not  show  when  the  said  homestead  was  allotted ;  (3)  because  his  honor,  Judge 
Shipp,  refused  a  jury  trial  of  the  issues  raised  between  the  parties;  (4)  (aban- 
doned in  this  court;)  (5)  because  his  honor  gave  judgment  against  the  defend* 
ant,  not  only  for  the  costs  of  the  last  allotment  of  the  homestead,  but  for  one- 
half  of  the  costs  of  the  previous  allotment. 

The  first  ground  of  appeal  cannot  be  sustained.  The  defendant  had  filed 
exceptions  to  the  first  allotment,  and  had  asked  that  seven  acres  additional 
should  be  alloted  to  him,  and  undertook  to  designate  the  particular  part  of  the 
tract  from  which  the  seven  acres  should  be  taken,  and  this  was  assented  to 
by  the  plaintiffs,  but,  owing  to  the  imperfect  and  erroneous  description  given 
by  himself,  it  was  impossible  for  the  commissioners,  with  the  aid  of  the  sur- 
veyor, to  make  the  allotment  as  requested,  because  he  had  no  land  adjoining 
the  tract  first  allotted.  As  the  defendant  had  no  adjoining  land  from  which 
the  additional  allotment,  as  designated  by  him,  could  be  made,  though  the 
land  designated  was  near  to  that  allotted,  a  further  order  was  necessary,  and 
that  order  gave  to  the  defendant  the  right  to  designate  and  select  the  addi- 
tional seven  acres.  From  this  order  the  defendant  appealed,  but  he  failed  to 
perfect  his  appeal,  and,  as  the  case  states,  abandoned  it,  and,  if  there  were  any- 
thing in  it,  it  cannot  avail  him  now. 

All  the  subsequent  proceedings  were  based  upon  that  order.  It  was  not  a 
mere  fragmentary  order  or  ruling  to  which  exception  could  be  taken  and  re- 
served to  be  passed  upon  on  final  judgment.  It  went  to  the  merits  of  the  case. 
It  is  not  like  the  case  of  Hines  v.  Hines,  84  N.  C.  122,  and  the  cases  which  fol- 
low it,  in  which  this  court  dismissed  appeals  from  interlocutory  orders  and 
rulings  which  did  not  affect  the  merits  or  final  determination  of  the  case. 
The  facts  as  found  show  that  the  d^^fendant  not  only  had  requested  the  seven 
acr^  additipiial  to  be  allotted,  which  was  assented  to  by  plaintiffs,  but  he  had 
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every  opportanity  of  locating  the  allotment.  The  facte  show  that  the  com- 
missioners sought  his  aid  in  the  allotment,  but  he  would  not  give  them  any 
information  or  assistance. 

The  report  leaves  blank  the  date  of  the  allotment,  bat  it  is  found  as  a  fact 
that  it  was  on  the  twenty-second  day  of  April,  1887.  The  defendant  knew 
when  it  was  done,  and  was  urged  to  be  present,  and  give  information  and  as- 
sistance in  locating  the  seven  acres.  The  omission  to  state  the  exact  time  in 
the  report  worked  no  injury  to  him,  and  the  second  exception  cannot  be  sus- 
tained. 

The  third  exception  is  to  the  refusal  of  his  honor  to  grant  a  "Jury  trial  of 
the  issues  raised  between  the  parties."  The  questions  of  fact  which  arise  in 
the  progress  of  the  tdlotment  by  the  commissioners  are  not  such  issues  of  fact 
as  entitled  the  parties  to  a  trial  by  jury.  They  are  governed  by  the  principle 
laid  down  in  Carr  v.  Askew,  94 N.  C.  194,  in  regard  toquestions  of  fact;  and. 
if  tbey  were  not,  the  defendant  by  his  own  action  in  this  case  has  waived  the 
right. 

But  his  counsel  insists  that  under  the  amendment  contained  in  chapter  347, 
Laws  1885,  tlie  defendant  had  a  right  to  have  the  value  of  the  property  as- 
sessed by  the  jury,  and  laid  off  by  the  commissioners  in  accordance  with  their 
verdict.  Having  demanded  an  increase  of  the  exemption  or  allotment,  un- 
doubtedly the  parties,  both  plaintiffs  and  defendants,  or  either,  would  have 
had  the  right  to  have  the  property  valued  by  a  jury,  as  provided  in  the  amend- 
atory statute  of  1885.  But  in  this  case  the  defendant  himself,  in  addition  to 
specifying  the  property  from  which  the  increase  or  reallotment  was  to  be 
made,  designated  the  quantity  or  number  of  acres  which  he  wished  to  have 
added  to  the  allotment  previously  made,  and  to  this  the  plaintiffs  assented. 
So  there  was  no  issue  to  be  decided,  or  differences  to  be  settled,  by  any  one 
except  the  commissioners,  whose  simple  duty  was  to  have  measured  and  laid 
•off  to  him  the  seven  acres  selected  by  himself,  and  assented  to  by  the  plain- 
tiffs. What  possible  necessity  could  there  be  for  a  jury  ?  The  objection  looked 
Tery  like  a  frivolous  trifling  with  the  plaintiffs  and  with  justice.  If  he  failed  to 
have  the  lines  run  just  as  he  wanted  them,  it  was  manifestly  his  own  fault: 
because  the  facts  found  show,  not  only  that  he  had  every  opportunity  to  make 
definite  the  land  specified  by  him,  but  he  was  requested  by  commissioners  to 
do  so.  It  is  true  that,  in  one  of  the  exceptions  filed,  the  defendant  says  that 
the  land  allotted  does  not  embrace  seven  acres;  but  this  exception  is  not  pre- 
sented in  the  case  on  appeal,  and  the  lines  given  in  the  report  make  a  rec- 
tangular parallelogram,  and  a  simple  calculation  will  show  that  the  area 
aUotted  embraces  a  portion  (one-fourth)  more  than  seven  acres. 

There  was  nothing  in  the  third  exception  of  which  the  defendants  could 
complain,  and  it  is  not  sustained. 

The  fourth  exception  presented  in  the  case  on  appeal  having  been  abandoned 
in  this  court,  the  only  remaining  exception  is  to  the  judgment  against  the  de- 
fendant for  costs.  The  Code,  §  510,  provides  that  the  costs  and  expenses  of 
appraising  and  laying  off  the  homestead,  *  *  *  when  the  same  is  made 
under  execution,  shall  be  charged  and  included  in  the  officer's  bill  of  fees 
upon  such  execution  or  other  final  process,  and  when  made  upon  the  petition 
of  the  owner  they  shall  be  paid  by  such  owner.  Section  521  provides  that  if 
the  superior  court  shall  confirm  the  assessment,  or  increase  the  exemption 
allowed,  the  creditor  shall  pay  all  the  costs  of  the  proceeding  in  court. 

It  may  become  necessary,  under  the  judgment  in  this  case,  to  sell  the 
whole  of  the  land,  and  this  cannot  be  ascertained  till  after  the  sale  of  the  un- 
allotted land.  The  question  of  costs  must  await  the  sale  and  final  judgment. 
Thus  modified,  the  judgment  of  the  superior  court  is  affirmed,  and  the  defend- 
ant Goodrich  will  pay  the  costs  incurred  by  the  appeal  (q  (his  court* 


Digiti 


zed  by  Google 


N.  C]  MILLHISER  V.  ERDMAN.  621 

MiLLHisER  r.  Erdhan  and  others. 

iSujorane  Court  of  Sorth  OaroHna,    October  24,  1887.) 

Salk— Conditional  Sale— What  CoNSTiruTES. 

A  dealer  in  leaf  tobacco,  in  reply  to  a  written  request  from  a  manufacturer  for 
samples,  expressed  the  samples,  and  sent  a  letter  in  which  the  terms  were  stated  to 
be  "3,  4,  and  6  months*  notes."  An  order  was  given,  which  was  filled,  the  ship- 
ment bc-inf;  made  by  express,  and  blank  notes,  drawn  as  above,  forwarded  by  mail, 
with  a  request  to  "  return  signed  in  settlement  at  earliest  conyenlence.'*  The  niau- 
nfkcturer  proposed  payment  by  time  drafts,  which  the  dealer  declined,  and  offering 
longer  time  on  the  notes,  bat  insisting  on  a  settlement  in  that  form .  The  notes  were 
never  delivered.  ffM  that,  the  essential  part  of  the  contract  being  that  the  delivery 
of  the  notes  was  to  be  concurrent  with  that  of  the  tobacco,  the  transaction  was  not 
a  conditional  sale  or  a  sale  at  all,  but  a  mere  aicreeraent  to  sell 

Appeal  from  snpeilor  court.  Graven  connty ;  Shifp,  Judge. 
Civil  action,  in  claim  and  delivery,  by  Millhlser,  appellant,  against  £rdman 
4Uid  others,  appellees. 

Simmoru  A  Manly,  for  appellant.     W.  W.  Clark,  for  appellees. 

Merrimom,  J.    The  following  is  the  case  stated  for  this  court  on  appeal: 

**The  plaintiff  testified  that  during  the  year  1885,  and  since,  he  was  doing 
business  in  Richmond,  Ya.,  as  dealer  in  leaf  tobacco  for  the  manufacturing 
of  cigars,  and  that  during  said  time  the  defendant  was  doing  business  in  New 
Berne,  N.  C.  That  on  or  about  the  twenty-eighth  of  November,  1885,  the 
plaintiff  received  from  defendant  a  postal  card  as  follows: 

"•New  Berne,  November  27,  1885. 

'* '  Dear  Sir:  Are  you  still  in  the  leaf  business?  If  so,  send  me  samples 
•of  some  binders,  good  stock,  and  sample  of  Havana,  and  Havana  wrappers. 
If  you  have  some  real  nice  stock  on  hand,  you  may  also  send  me  sample  of 
Hustorick  wrapper,  if  you  have  nice  goods. 

**  *  Yours,  etc. ,  0.  Erdman.' 

"To  which  the  plaintiff  replied  by  letter,  as  follows: 

"  <  December  1,  1885. 

"  <  Dear  Sir:  In  reply  to  yours  of  27th,  I  have  sent  you  the  following  sam- 
ples, per  express:  Yeg.  20  Havana  @  $1.10;  do.  16  Genuine  Y.  A.  @  $1.25; 
6  do.  wrappers,  @  $1.25;  876  No.  488-^9  wrappers,  @  25c.;  242  No.  466-^ 
wrappers,  @  35c.;  151  No.  48^^-88  wrappers,  @  85c.;  11  No.  486-86  binders, 
@  12c.;  16  No.  487-87  do.,  @  12c. 

*•  •  Terms,  3,  4,  and  5  mos.Miotes.  I  have  put  these  goods  down  very  low, 
and  hope  to  receive  your  order,  as  I  feel  sure  the  goods  will  give  you  entire 
-satisfaction.    Awaiting  your  prompt  reply,  I  remain 

"«  Yours,  etc.,  Ghas.  Millhisbr.' 

"Not  hearing  from  Erdman  in  the  mean  time,  the  plaintiff,  on  December 
13,  1885,  sent  to  him  a  letter,  as  follows: 

"•Please  let  me  hear  from  you  in  regard  to  samples  "leaf,"  sent  you  De- 
cember Ist,  from  which  I  hope  you  have  been  able  to  make  a  selection.  Trust- 
ing to  he«ir  from  you,  and  soliciting  your  kind  favors,  which  shall  have 
prompt  and  best  attention,  Yours,  etc.,  Ghas.  Millhiser.' 

"That  Erdman  had  received  the  samples  in  due  course,  and  also  tho  letters 
-above  set  out;  and  on  December  27,  1885,  the  plaintiff  received  from  Erd- 
man a  letter,  as  follows:  «  New  Berne,  December  25.  1885. 

"»Dear  Sir:  You  can  send  me  the  following  goods,  case  242  and  151. 
The  two  best  bales  Havana  No.  16  and  6,  and  the  binders,  I  don't  like;  I 
must  have  better  ones.  If  you  have  better,  you  may  have  send  me  one  case; 
and  I  would  like  to  have  a  nice  case  of  cheap  cigars,  at  about  $10  per  thou- 
sand, put  up  50  in  a  box.    Hoping  business  is  good  with  you, 

"•lam,  etc.  0.  Erdman, 
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"*  P.  S.  You  send  the  tobacco.  Be  sure  and  give  me  weight  for  govern- 
ment book.' 

"That  on  December  28, 1885,  the  plaintiff  mailed  to  Erdman  the  following 
letter,  which  contained  the  invoice,  and  the  three  promissory  notes  therein 
mentioned,  all  of  which  Erdman  received: 

"•Dear  Sir:  Your  favor  25th  received,  and  I  hand  you  inclosed  invoice 
of  two  cases  wrappers,  and  two  bales  Havana,  shipped  by  steamer  as  per  your 
order.  Am  sorry  the  binders  do  not  suit  you.  As  I  do  not  handle  any  Pen. 
cigars,  I  turn  your  order  over  to  Messrs.  H.  Brownheld  &  Bro.,  who  said  they 
would  send  you  samples. 

"  <  Inclosed  I  hand  you  three  notes,  at  three,  four,  and  five  months,  which 
please  make  pajrable  at  your  bank,  and  return  signed  in  settlement  at  earliest 
convenience,  and  oblige.  Yours,  truly,  Charles  MU4IJU$eb.' 

"  On  the  same  day  the  plaintiff  shipped  by  steam-boat  the  tobacco  as  set  forth 
in  the  letter,  and  it  was  admitted  that  the  same  was  duly  received  by  Erd- 
man, and  that  the  value  thereof  was  as  set  forth  in  the  complaint,  to- wit,  four 
hundred  dollars.  The  defendant  Erdman  did  not  execute  and  send  to  plain- 
tiff his  notes;  and  on  January  16, 1886,  plaintiff  received  from  defendant  h 
postal  card  as  follows: 

"'Dear  Sir:  I  just  received  the  goods.  Send  drafts  to  acceptance,  as 
long  time  on  them  as  possible.  I  will  accept  and  return.  That  is  the  way 
I  do  with  the  rest  of  the  dealers.  Yours,  truly,  G.  Erdmak.  * 

"And  on  the  same  day  the  plaintiff  replied  as  follows,  and  Erdman  received 
the  letter: 

"'Dear  Sir:  Your  favor  of  15th  is  received,  and  in  reply  will  say  that, 
when  I  sent  you  samples,  I  wrote  you  on  December  Ist  giving  you  price  and 
terms,  notes  at  three,  four,  and  five  months.  It  was  with  this  understand- 
ing you  ordered  the  goods,  and  on  these  terms  I  shipped  the  goods.  More 
than  half  of  your  bills  is  Havana,  on  which  the  duty  is  35  cents  per  pound, 
and  must  be  paid  in  cash  before  goods  can  be  removed,  and  the  balance  of 
time  is  never  over  90  days  on  Havana;  but  I  have  put  all  this  in  your  bill  as 
agreed  upon,  at  three,  four,  and  five  months,  which  is  an  average  of  four 
months^  time  to  all;  but  you  can  either  send  me  the  notes  at  three,  four,  and 
five  months,  or,  if  you  prefer,  you  may  make  five  notes  at  two,  three,  four, 
five,  and  six  months  from  date  of  shipment,  December  28th. 

"  *  This  is  the  best  I  can  do;  I  cannot  regulate  my  business  by  what  some 
other  houses  do.  The  regular  terms  of  some  of  the  best  and  largest  Kew 
York  firms  are  four-months  note  on  seed-leaf,  and  duty  cash,  and  ninety- 
days  note  for  balance  on  Havana  tobacco;  but  I  gave  you  more  liberal  terms. 
I  gave  you  prices  and  terms  as  per  my  letter  of  December  1st,  at  three,  four, 
and  five  months'  notes,  and  it  was  on  these  terms  you  bought  the  goods,  and 
you  should  make  settlement  accordingly;  but  I  inclose  you  five  notes  at  two, 
three,  four,  five,  and  six  months,  and  you  can  take  your  choice.  Either  send 
the  first  three  notes,  or  these  five  notes,  which  I  trust  will  be  satisfactory; 
but  if  you  are  not  satisfied  you  will  please  return  me  the  entire  lot  of  goods 
at  once,  and  send  me  shipping  receipts,  and  oblige, 

"  •  Yours,  etc. ,  Chaiules  Millumer.' 

"That  Erdman  did  not  reply  to  this  letter,  and  did  not  send  his  notes  as 
therein  requested,  nor  any  notes.  Plaintiff  failing  to  get  the  notes,  or  a  re- 
turn of  the  tobacco,  came  to  l^ew  Berne,  and  on  seventh  February,  1886,  made 
a  demand  on  W.  W.  Clark,  Esq.,  and  all  the  defendants  for  the  tobacco  afore- 
said, the  delivery  of  whicli  was  refused.  It  was  admitted  that  the  lot  of  to- 
bacco was  in  the  actual  possession  of  the  defendant  John  Schiseler  at  the 
time  of  demand.  Plaintiff  further  testified  that  he  had  contracted  to  sell  the 
tobacco  aforesaid  for  the  negotiable  promissory  notes  of  the  defendant  Erd- 
man, OS  set  forth  in  the  correspondence  above,  and  only  on  the  terms  therein 
stated,  and  that  said  defendant  had  not  complied  with  said  contract;  that 
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said  notes,  such  as  taken  in  the  course  of  trade,  are  of  value  to  the  plaintiff 
as  commercial  paper.  The  defendants  introduce  the  following  evidence:  An 
assignment  of  the  defendant  Erdman  of  stock  of  goods,  which  included  the 
said  lot  of  tobacco,  to  W.  W.  Clark,  for  the  benefit  of  creditors,  recorded  on 
the  twenty-eighth  of  January,  1886;  that  said  assignee  at  once  took  charge  of 
said  stock,  and  placed  it  in  the  hands  of  defendant  John  Schiseler  as  his  agent. 
It  was  admitted  that  no  part  of  the  contract  for  the  purchase  of  said  tobacco 
was  ever  registered. 

**This  was  all  the  evidence  and  the  admitted  facts.  The  court  instructed 
the  jury  that  on  this  evidence  the  plaintiff  was  not  entitled  to  recover,  and 
directed  a  verdict  for  defendants,  which  was  accordingly  entered.  Bule  for 
new  trial  on  the  ground  that  the  court  improperly  instructed  the  Jury.  Bule 
discharged.    Judgment    Appeal  by  plaintiff." 

In  our  judgment,  the  court  misinterpreted  the  contract  of  sale,  and  misap- 
prehended the  legal  effect  of  what  the  plaintiff  did  towards  its  execution .  The 
intention  of  the  parties  to  the  contract  must  prevail,  and  this  must,  in  this 
case,  be  ascertained  from  the  correspondence  set  forth  above,  and  the  attend- 
ing circumstances,  as  these  appear  from  the  facts  admitted;  and,  in  order  to- 
determine  the  meaning  and  purpose  intended,  the  whole  must  receive  a  rea- 
sonable and  jtist  interpretation.  Unquestionably,  if  the  plaintiff  had  not 
shipped  the  tobacco  in  controversy  to  the  defendant  Erdman,  the  latter  would 
have  had  no  title  to,  nor,  indeed,  any  right  in  respect  to,  it,  unless  he  had  first 
tendered  to  the  plaintiff  the  promissory  notes  which  he  had  agreed  to  give  for  it. 
This  is  so,  because  the  material  and  essential  part  of  the  contract  was  that 
the  delivery  of  the  notes  on  the  part  of  Erdman  to  the  plaintiff  was  to  be  done 
concurrently — simultaneously — with  the  delivery  of  the  tobacco  to  him  on  the 
part  of  the  plaintiff.  The  latter  proposed  to  sell  the  tobacco  to  Erdman  in 
consideration  of  his  three  promissory  notes  running,  respectively,  to  matu- 
rity, at  three,  four,  and  five  months,  and  the  latter,  by  sending  his  order  for 
it,  obviously  accepted  the  terms.  Thus  the  parties  agreed  to  do  material  con- 
current acts  necessary  to  effectuate  the  sale;  each  dependent  on  the  other,  and 
neither  effectual  without  the  other. 

It  was  not  contemplated  that  the  tobacco  should  be  delivered,  and  the  notes- 
given  at  a  future  day  thereafter;  nor  was  it  agreed  expressly,  or  by  reasonable 
implication,  that  the  title  to  the  tobacco  should  pass  to  any  extent,  for  any 
purpose,  until  the  concurrent  acts  should  be  done.  As  no  particular  time  for 
the  delivery  of  the  notes  was  specified,  the  implication  was  that  they  should 
be  delivered  concurrently  with  the  delivery  of  the  tobacco;  as  much  so  as  if 
the  parties  had  been  in  the  presence  of  each  other,  and  dealing  across  th& 
counter.  This  plainly  appears  from  the  terms  of  the  proposition  to  sell,  and 
the  acceptance  of  the  same,  as  well  as  from  the  letter  inclosing  the  invoices 
of  the  tobacco  shipped,  and  the  notes  to  be  executed  and  sent  to  the  plaintiff 
by  Erdman. 

But  the  contracting  parties  were  not  in  the  presence  of  each  other,  so  that 
the  things  to  be  done  in  pursuance  of  the  contract  could  be  presently  done. 
One  of  them  was  in  Richmond;  the  other  in  New  Berne, — hundreds  of  miles 
intervening  between  them.  The  plaintiff,  in  pursuance  of  the  agreement  ta 
sell,  shipp^  the  tobacco  to  the  buyer,  not  intending  to  part  with  his  title  ta 
it  until  the  notes  should  be  sent  to  him;  and  the  buyer  was  bound  to  so  un- 
derstand from  the  terms  of  sale  so  proposed  and  accepted  by  him,  as  well  as 
from  the  invoices  and  notes  prepared  for  execution  sent  to  him,  and  the  sub- 
sequent letter  proposing  to  modify  the  terms  as  to  the  time  the  notes  should 
become  due.  When,  therefore,  the  buyer  got  possession  of  the  tobacco,  this 
was  not  for  the  purpose  of  passing  the  title  to  him  until  he  did  the  concurrent 
act  of  sending  the  notes  to  the  seller.  Such  shipment  and  possession  were 
only  steps  in  the  way  of  the  execution  of  the  contract,  and  ineffectual,  as 
against  the  seller,  until  the  concurrent  act  should  be  done  on  the  part  of  tho 
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buyer.  The  possession  thus  coming  about  was  of  and  for  the  plaintiff  until 
the  notes  should  be  sent  to  him.  Erdman  got  no  title  to  the  tobacco,  because 
he  faithlessly  failed  to  send  his  notes  to  the  plaintiff,  as  he  agreed  to  do.  And 
as  he  had  no  title,  (had  a  mere  naked  possession,  and  that  for  the  plaintiff, 
without  any  right,^  he  could  not  pass  any  title  to  the  trustee  for  creditors,  as 
he  undertook  by  his  deed  of  assignment  to  do.  The  sale  of  the  tobacco  was 
not  consummated  or  made  effectual  under  the  contract.  There  was  only  an 
agreement  to  sell,  which  was  not  perfected.  The  plaintiff  did  not  agree  or 
intend  to  par(  with  the  title  to  his  tobacco  until  he  received  the  notes,  and 
Erdman  had  no  right  to  expect  to  get  title  to  it  until  he  sent  the  notes.  3 
Kent,  Comm.  497;  Story,  CJont.  S|  800,  803;  1  Pars.  Cont.  (5th  Ed.)  528; 
Benj.  Sales,  (4th  Amer.  Ed.)  §S  325,  834,  366,  425,  541,  550,  570,  582,  583; 
Haggerty  v.  Palmer ^  6  Johns.  Ch.  437;  Palmer  v.  Hand,  13  Johns.  434. 

The  statute  (Code,  §  1275)  which  requires  all  conditional  sales  of  personal 
property,  in  which  the  title  is  retained  by  the  bargainor,  to  be  reduced  to  writ- 
ing and  registered,  to  make  the  same  effectual  as  against  creditors  and  pur- 
chasers, has  no  application  here.  There  was,  as  we  have  seen,  no  sale  con- 
summated, conditional  or  otherwise.  This  statute  applies  to  cases  where  the 
bargainor  sells  and  delivers  the  personal  property  to  the  bargainee,  retaining 
the  title  thereto  as  a  security  for  the  purchase  money  until  paid,  while  the 
latter  has  possession  of,  uses,  and  controls  it  for  his  own  benefit.  Brem  v. 
LockharU  93  N.  C.  191;  DHll  Co.  v.  Alliatm,  94  N.  C-  548. 

There  is  error.  The  plaintiff  is  entitled  to  a  new  trial,  and  we  so  adjudge. 
To  that  end  let  this  opinion  be  certified  to  the  superior  court  according  to  law. 
It  is  so  ordered. 


State  t?.  Pot. 

{BuipremiB  Oouri  of  North  OaroHna.    October  24,  1887.) 

OrriCE  AND  OpFiOKBa—MiscoNDUcrr— Indictment. 

Code  N.  G.  {  906,  provides  **  that  it  shall  be  the  duty  of  each  Justice  of  the  peace 
to  furnish  the  clerk  of  the  superior,  criminal,  or  Inferior  court  of  his  county  with  a 
list  of  the  names  and  offenses  of  all  parties  tried  and  finally  disposed  of  by  such 
justice,  together  with  the  papers  in  each  case,  in  all  criminal  actions  since  the  last 
term  of  the  superior,  criminal,  or  inferior  court."  An  indictment  against  a  justice 
alleged  that  he  did  on  certain  days  trv  and  finally  dispose  of  certain  criminal  ac- 
tions, and  did  willfully  and  unlawfully  fail  to  furnisn  the  clerk  of  the  superior 
court  of  tlie  county  with  a  list  containing  the  names  of  all  parties  tried  in  such  ac- 
tions. Held,  that  such  indictment  suificiently  advised  accused  of  the  particulars  of 
the  criming  neglect  imputed,  so  as  to  protect  him  against  any  further  prosecution 
for  the  same  offense,  and  should  not  be  quashed  because  it  omitted  to  state  the 
names  of  the  persons  tried,  or  that  their  naD:ies  were  unknown. 

Appeal  from  superior  court,  Craven  county;  Shifp,  Judge. 

T?^  Attorney  General,  for  the  State.    Simmons  A  Manly,  for  defendant. 

Smith,  C.  J.  The  defendant,  as  a  justice  of  the  peace,  is  charged  with  a 
willful  and  unlawful  neglect  and  failure  to  furnish  the  clerk  of  the  superior 
court  of  his  county  with  the  list  of  the  criminal  cases  tried  and  finally  dis- 
posed of  by  him  during  the  year  1885,  and  before  the  tenth  day  of  May  in 
that  year,  together  with  the  papers  in  each  case,  as  required  by  section  906  of 
the  Code.  This  neglect  is  made  a  misdemeanor  by  the  act  of  March  4, 1879. 
where  the  justice  or  other  officer  failed  to  pay  over  fines,  penalties,  and  for- 
feitures that  were  received,  but  is  extended  to  all  cases  where  there  is  such 
delinquency  as  to  any  of  the  duties  imposed  by  the  Code  on  the  officers  desig- 
nated, among  whom  are  justices  of  the  peace.  Code,  §  765.  But  a  reason- 
able construction  of  the  enactment,  in  our  opinion,  confines  its  operations  to 
ministerial  duties  required  to  be  performed,  and  to  this  class  belongs  tlie 
offense  imputed. 
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The  indictment  alloges  that  the  defendant,  as  a  justice  of  the  peace,  did,  on 
certain  days  in  the  year  1885  prior  to  the  tenth  day  of  May,  tj^  and  finally 
dispose  of  certain  criminal  actions  which  were  before  him,  and  "did  willfully 
and  unlawfully  fail  to  furnish  the  clerk  of  the  superior  court  of  said  county, 
at  Spring  term,  1885,  with  a  list  containing  the  names  of  all  parties  tried  in 
all  criminal  actions  finally  disposed  of  by  him  as  justice  of  ttie  peace  afore- 
said, since  Fall  term,  1884,  of  said  superior  court."  The  allegations  in  form 
substantially  pursue  the  terms  of  the  statute  in  defining  the  offense. 

The  counsel  for  the  defendant  moved  the  court  to  quash  the  indictment, 
for  the  reason  that  it  omitted  *'to  state  the  name  of  the  person  so  tried,  or 
that  his  name  was  unknown, "  and  whose  case  was  finally  disposed  of  by  the 
defendant.  The  motion  was  allowed,  and  the  order  to  quash  made.  It  is  not 
stated  upon  what  ground  the  action  of  the  court  was  predicated,  but  the  judge 
seems  to  have  instituted  an  inquiry  into  the  facts,  and  he  finds  therefrom  that 
no  cases  such  as  are  by  the  statute  required  to  be  returned,  nor  criminal  cases 
of  any  kind,  were  before  the  defendant,  as  a  justice,  to  be  disposed  of,  dur- 
ing the  period  mentioned  in  the  indictment.  Though  this  statement  is  in  the 
case  prepared  on  the  appeal  of  the  state,  we  cannot  attribute  the  ruling  to  tho 
experienced  and  able  judge  who  tried  the  cause,  since  the  extraneous  facts  are 
to  be  passed  on  and  ascertained  by  the  jury  on  the  inquiry  into  the  truth  of 
the  allegations  contained  in  the  indictment  as  found  by  the  grand  jury  upon 
the  evidence.  We  consider,  therefore,  the  ruling  to  have  been  upon  the  in- 
sufllciency,  in  form,  of  the  indictment  to  charge  the  statutory  offense,  and  in. 
this  there  is  error. 

Generally,  a  crime,  made  such  by  statute,  should  be  charged  in  the  words 
of  the  statute,  and  this  case  does  not  belong  to  the  excepted  class  wherein  the 
statute  is  general  in  terms,  and  it  is  necessary  to  state  facts  that  bring  the 
case  within  its  operation,  and  with  a  particularity  that  will  protect  the  ac- 
cused from  a  second  prosecution  for  the  same  offense,  as  in  the  case  cited  for 
the  defendant,  {State  v.  Stamey,  71  N.  C.  202.)  '*It  is  well  established  as  a. 
general  rule,"  says  Ashe,  J.,  in  State  v.  Ifclntoshf  92  N.  C.  795,  "that,  in 
indictments  for  offenses  created  by  statute,  it  is  not  only  sufficient  to  follow 
the  words  of  the  statute,  but  it  is  necessary  to  do  so,  or  at  least  to  use  words 
of  equivalent  import;  otherwise  the  indictment  will  be  defective."  And  to 
like  effect  are  State  v.  George,  93  N.  C.  571;  State  v.  Hall,  Id.;  State  v.  Wil- 
son,  941^.  C.  1015;  1  Whart.  Crim.  Law,  §  364. 

The  criminality  in  the  present  case  lies  in  the  willful  neglect  to  perform  a 
distinct  ministerial  duty  in  making  return  of  certain  criminal  proceedings,. 
and  this  is  directly  alleged,  so  that  the  questions  are,  did  he  have  before  him. 
such  proceedings?  and  did  he  willfully  fail  to  make  return  of  them?  This 
advises  the  accused  of  the  particulars  of  the  criminal  neglect  imputed,  and  is 
in  itself  a  protection  against  any  further  prosecution  for  the  same  offense. 

There  is  error,  and  the  ruling  is  reversed,  to  the  end  that  the  cause  proceed 
in  the  court  below,  to  which  end  this  will  be  certified. 


Tbipubtt  t).  GorF's  Adm'b. 
{dupreme  Court  of  Apa;>eaU  qf  Virginia.    September  Term,  1887.) 

BXSOUTOBS  AND  AdMINISTSATOBS— Or  DeCSASED  CoMMIBSIOVBB— AcTIOir  BY. 

In  a  suit  by  the  personal  representative  of  a  deceased  special  commissioner,  upon . 
a  bond  given  for  a  deferred  payment  of  the  purchase  money  of  lands  sold  by  him, 
it  18  sufficient  to  aver  in  the  declaration  that  the  sulc  is  for  the  use  of  the  substi- 
tuted commissioner;  and  if  the  defendant  doubt  the  averment,  he  can,  upon  mo- 
tion, have  a  rule  calling  upou  such  commissioner  to  avow  and  prosecute  or  dis- 
avow and  dismiss  the  action. 
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2.  EviDENCB— Op  Habits— Impbachmekt  of  Execution  of  Contract. 

In  an  action  against  a  surety  on  a  bond  a  question  propounded  by  his  counsel  to 
a  witness,  as  to  '*  the  habits  of  business  [of  defendant]  as  to  becoming  surety  for 
persons,"  is  properlv  excluded  in  the  face  of  affirniatiye  evidence  that  defendant 
had  signed  the  bond. 

Z.  Same— Dbclabatiorb  op  Third  Pebsohs—Rblvyafot— Fraud. 

As  between  parties  to  a  suit  in  which  a  defense  set  up  claims  relief  upon  the 
ground  of  fraud,  the  party  against  whom  relief  is  claimed  must  be  showu  to  have 
participated  in  the  fVaud,  before  the  acts  and  conversations  of  other  participants 
can  be  admissible  in  evidence  against  him. 

4.  Appeal— SuFFiciBKCT  op  Traksobipt— Review  of  Evidence. 

Where  a  question  is  propounded  to  a  witness,  founded  upon  transactions  between 
third  parties,  not  connected  by  evidence  with  the  parties  to  the  suit,  and  the  an- 
swer is  excluded  by  the  trial  court,  the  record  must  furnish  grounds  upon  which 
the  court  may  infer  that  the  answer  would  have  been  relevant  and  material,  or  the 
appeal  court  will  not  consider  the  exception. 

Error  to  circuit  court,  Frederick  county. 

Holmes  Conrad*  for  appellant.  W.  X.  Clark  and  Barton  dk  Boydt  for  ap- 
pellee. 

Fauntleroy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Frederick  county,  rendered  at  the  November  term,  18B6,  in  a  suit  at  law, 
in  said  court  pending,  in  which  Charles  B.  Hancock,  administrator  of  David 
Ooff,  deceased,  is  plaintiff,  and  M.  I.  Triplett  is  defendant.  The  action  is 
debt,  upon  a  bond  given  for  a  deferred  payment  of  the  purchase  money  of  a 
tract  of  land  situated  in  Randolph  county.  West  Virginia,  which  was  sold  un- 
der a  decree  of  the  circuit  court  of  that  county,  by  its  special  commissioner. 
The  bond  is  signed  by  the  purchaser,  J.  W.  Haywood,  and  his  surety.  M.  I. 
Triplett,  and  is  payable  to  David  Goff,  commissioner  in  the  cause  of  Richard 
W.  Barton's  heirs,  etc.,  for  tl,016f ,  two  years  after  date,  with  interest  from 
date;  and  it  is  dated  August  ^,  1868.  J.  W.  Haywood  is  dead,  and  the  suit 
is  against  his  surety,  M.  I.  Triplett,  who  is  a  resident  and  citizen  of  Frederick 
county,  Virginia,  as  both  he  and  the  said  J.  W.  Haywood  were' at  the  time  of 
the  execution  of  the  said  bond.  David  Qofl  is  dead,  and  the  suit  is  iu  the 
name  of  his  personal  representative  in  this  state,  Charles  B.  Hancock,  admin- 
istrator; who,  being  only  a  nominal  plaintiff,  the  suit  is  marked  on  the  face  of 
the  declaration  as  being  for  the  use  of  Claude  Goff,  special  commissioner. 
Judgment  was  recovered  against  the  defendant  in  the  court  below,  upon  de- 
murrer by  the  plaintiff  to  the  defendant's  evidence,  and  the  case  is  before  this 
court  by  writ  of  error  to  that  judgment. 

The  defendant  craved  oyer  of  the  obligation  sued  upon,  and  demurred  to 
the  declaration;  which  demurrer  the  court  overruled;  and  this  action  of  the 
court  is  the  first  error  assigned  in  the  petition.  The  declaration  states  the 
suit  is  for  the  "use  of  Claude  Goff,  commissioner,  appointed  by  decree  in  the 
suit  of  Mcintosh  v.  R,  W.  Barton's  Administrator,  in  the  circuit  court  of 
Randolph  county,  West  Virginia,  and  who  by  decree  in  the  said  suit  is  au- 
thorized to  collect  this  money.  *'  These  averments  in  the  declaration  are  suffi- 
cient to  susUiin  the  action,  (High,  Bee.  §  233;)  and  the  suit  is  in  accordance 
with  the  ruling  of  this  court,  in  the  case  of  Clarkson  v.  Doddridge,  14  Grat. 
42.  See,  also,  4  Minor,  Inst.  369,  402;  2  Bob.  Pr.  8;  2  Tuck.  Comm.  205. 
The  suggestion  in  the  brief  of  appellant's  pounsel,  that  a  receiver  has  no  ex- 
traterritorial jurisdiction,  is  inapplicable  here,  even  if  this  were  a  suit  by  a 
receiver,  instead  of  by  a  special  commissioner  duly  appointed  and  authorized 
to  collect  the  money  evidenced  by  the  bond  sued  on.  High,  Bee.  §  243, says: 
"Where  a  citizen  of  one  state  has  recognized  the  appointment  of  a  receiver  in 
another  state,  by  incurring  obligations  to  him  in  his  official  capacity  sufficient 
to  create  a  right  of  action,  there  would  seem  to  be  no  sati^actory  reason, 
either  upon  principle  or  authority,  why  the  receiver  should  not  be  aUowed  to 
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luaintafn  his  action  in  the  state  where  the  citizen  resides."  The  demurrer  to 
the  declaration  was  properly  overruled. 

The  first  bill  of  exceptions  certifies  that  the  defendant  propounded  to  a  wit- 
ness called  by  him  the  following  question:  "State,  if  you  know,  what  the 
habits  of  business  of  M.  I.  Triplett  are,  and  have  been,  for  the  last  twenty 
years,  as  to  becoming  surety  for  persons;"  to  which  question  the  plaintiff  ol>- 
jected,  as  being  irrelevant  to  the  issues  joined  in  the  cause,  and  the  court  sus- 
tained the  objection,  and  excluded  the  question;  which  ruling  of  the  court  is 
assigned  as  error.  We  think  the  question  was  properly  excluded  by  the  court. 
The  evidence  of  the  execution  of  the  bond  by  the  defendant  is  direct,  posi- 
tive, and  unqualified,  viz.,  that  of  the  subscribing  witness,  who  saw  the  de- 
fendant, M.  I.  Triplett,  make  his  mark  to  the  bond  sued  on,  and  who  signed 
his  name  on  the  paper  as  it  now  is  in  the  record,  as  "a  witness,  at  their  re- 
quest," and  who  was  called  in  for  the  purpose  at  the  time;  and  the  defend- 
ant's special  plea  admits  that  he  did  sign  the  bond.  ''Evidence  of  habit  is  in- 
admissible for  the  purpose  of  showing  that  a  particular  person  did  or  did  not 
do  a  particular  thing."  Whart.  Ev.  §  1287.  "Evidence  of  the  habit  of  the 
miaker  of  a  note  to  gamble,  when  drunk,  is  not  admissible  to  show  that  such 
note  was  given  for  money  lost  at  play."  Thompson  v.  Bowie,  4  WalL  463. 
In  delivering  the  opinion  of  the  court  in  Thompson  v.  Bowie,  eupra^  Justice 
Davis  said:  "The  general  character  and  habits  of  Bowie  are  not  fit  subjects 
•of  inquiry  in  this  suit,  for  any  purpose.  The  rules  of  law  do  not  require  the 
plaintiff  to  be  prepared  with  proofs  to  meet  such  evidence;  and  it  is  never 
permitted,  unless  the  nature  of  the  action  involves  or  directly  affects  the 
general  character  of  the  party.  1  Greenl.  Ev.  §  54.  Bowie  was  not  charged 
with  fraud  or  with  any  action  involving  moral  turpitude.  He  was  simply  en- 
deavoring to  show  that  his  own  negotiable  paper  was  given  for  money  lost  at 
play;  and  to  allow  him,  as  tending  to  prove  this,  to  give  in  evidence  his  habit 
to  gamble  when  drunk,  would  overthrow  all  the  rules  established  for  the  in- 
vestigation of  truth."  "The  general  character  or  habits  of  a  usurer  is  not  a 
foundaition  for  presuming  usury  in  a  particular  transaction."  Jackeon  v. 
JSmithf  7  Cow.  717.  The  law  upon  this  subject  is  thoroughly  reviewed  by 
Justice  Woods  in  the  opinion  of  the  court  in  the  case  of  Bank  v.  Stewart, 
114  U.  S.  224,  5  Sup.  a.  Rep.  845. 

The  court  also  excluded  the  second  question  propounded  by  the  defendant 
to  the  same  witness,  as  follows:  "State  if  you  know  of  any  business  transac- 
tions between  John  K.  Triplett  and  J.  W.  Haywood,  in  regard  to  an  exchange 
of  land  formerly  belonging  to  Richard  W.  Barton^s  estate;"  and  this  exclu- 
sion by  the  court  is  assigned  as  error.  We  think  that  the  question  was  prop- 
•erly  excluded.  John  K.  Triplett  is  not  a  party  to  the  cause,  and  there  is  no 
evidence  in  any  way  connecting  him  with  the  controversy  involved  in  it,  or 
with  either  the  plaintiff  or  the  defendant  to  it.  The  record  shows  nothing  to 
make  the  question  relevant,  nor  even  a  suggestion  from  the  counsel  propound- 
ing the  question  that  he  would  connect  John  K.  Triplett  with  the  execution 
of  the  bond  or  with  the  transaction  in  anywise;  but,  so  far  as  the  record 
ahows,  it  was  an  inquiry  into  a  transaction  (if  any  such  there  ever  was)  be- 
tween John  K.  Triplett  and  J.  W.  Haywood  in  regard  to  an  exchange  of  land, 
with  which  neither  the  plaintiff  nor  the  defendant  is  shown  to  have  had  any 
connection,  knowledge,  or  concern  whatever.  In  Carpenter  v.  Utz,  4  Grat. 
270,  (the  syllabus  of  the  case:)  "Upon  an  appeal  for  error  in  excluding  evi- 
dence, it  is  incumbent  upon  the  party  seeking  to  reverse  the  judgment,  to 
show  that  error  has  been  committed;  and  this  must  appear  from  a  statement 
of  the  evidence  offered  and  excluded;  or,  if  its  relevancy  depends  upon  other 
facts  in  the  cause,  the  party  alleging  the  error  should  present  such  a  case  on 
the  record  as  shows  the  relevancy  of  the  evidence  rejected.**  "Testimony 
which  does  not  appear,  of  itself  or  upon  the  facts  stated  in  the  record,  to  have 
been  relevant,  will  be  held  in  the  appellate  court  to  have  been  properly  ez- 
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eluded."  See,  also,  Life  Ass'n  v.  TeeioalU  79  Ya.  421.  There  is  nothing  in 
this  record  to  show  the  relevancy  of  testimony  as  to  the  acts  and  sayings  of 
John  K.  Triplett  with  J.  W,  Haywood  in  regard  to  an  exchange  of  lands,  in 
the  suit  of  David  Gofl,  the  obligee  in  a  bond  of  M.  I.  Triplett,  against  the 
said  obligor,  M.  I.  Triplett,  to  enforce  the  collection  of  the  bond.  Unless 
David  €k)ff,  special  commissioner  of  the  court,  the  obligee  in  the  bond,  i& 
proven  to  have  participated  in  the  alleged  fraud  alleged  to  have  been  practiced 
by  J.  W.  Haywood  and  John  K.  Triplett  to  deceive  the  defendant,  M.  1. 
Triplett,  evidence  of  the  acts  and  conversations  of  J.  W.  Haywood  and  John 
E.  Triplett  would  be  inadmissible  as  evidence  against  him  in  this  suit  against 
M.  I.  Triplett,  upon  his  bond;  and  of  this  there  is  no  pretense  in  the  plead- 
ing, in  the  evidence,  or  in  the  brief  of  appellant's  counsel. 

It  is  insisted,  that  the  court  erred  in  giving  Judgment  for  the  plaintiff  on 
his  demurrer  to  the  evidence.  This  involves  the  merits  of  the  case.  The 
plea  of  the  defendant  is  in  the  form  of  a  special  plea  of  non  est  factum^  ad- 
mitting that  he  did  execute  the  bond,  but  alleging  that  he  is  an  unlettered 
man,  unable  to  read  or  write,  and  that  he  was  deceived  and  made  to  believe 
that  he  was  signing  a  paper  which  was  represented  to  him  to  be  the  will  of 
his  brother,  John  K.  Triplett.  Upon  this  trial,  the  plaintiff  produced  the 
bond  signed  by  J.  W.  Haywood  and  M.  I.  Triplett,  (the  latter  by  *'  his  mark, "  )• 
and  attested  by  Meredith  Forney,  who,  being  introduced  as  a  witness,  testi- 
fied that  ''on  the  twentieth  day  of  August,  1^,  he  was  sent  for  to  witness  a 
paper;  that  he  went  to  J.  W.  Haywood's  place  of  business  in  Winchester, 
which  was  a  saloon  and  restaurant,  and  there,  at  the  request  of  J.  W.  Hay- 
wood or  M.  I.  Triplett,  or  both,  he  signed  his  name  to  the  paper  as  it  now  ap- 
pears, as  a  witness,  at  their  request;  that  from  the  conversation  between  J. 
W.  Haywood  and  M.  I.  Triplett  he  would  have  understood  that  the  paper  was 
a  note  relating  to  B.  W.  Barton's  estate."  A  copy  of  the  record  of  the  chan- 
cery cause,  in  the  circuit  court  of  Randolph  county,  West  Virginia,  of  Mcin- 
tosh V.  JS.  W,  Barton^s  Administrator  and  others^  and  the  deposition  of 
Claude  Goff,  were  introduced  in  evidence  by  the  plaintiff.  The  defendant's 
evidence  is  that  the  defendant  could  not  read  or  write;  that  he  had  never  had  a 
day's  schooling;  that  a  witness,  Anderson,  had  known  the  defendant  all  his 
life;  that  he  was  fref(uently  in  town  with  him  in  1868;  that  the  witness  did 
not  know  of  any  intimacy  between  the  defendant  and  Haywood;  that  Trip- 
lett was  at  Grim's  tavern,  in  Winchester,  once  a  week,  in  1868;  that  he  was 
hauling  lumber,  and  that  he  sometimes  left  his  lumber  at  Grim's  for  him  to- 
sell;  that  Grim's  tavern  was  150  yaidsfrom  Haywood^s  restaurant;  that  wit- 
ness Coe  bad  known  Triplett  for  a  long  time,  and  that  he  (Goe)  did  not  know 
of  any  intimacy  between  him  and  Haywood;  that  when  Triplett  cam^e  to 
Grim's  tavern  he  used  to  go  from  there  to  Haywood's  restaurant;  that  Trip- 
lett used  to  bring  papers  to  a  Mr.  Cartmell  for  him  to  exuninefor  him ;  that  he 
used  to  talk  to  Mr.  Cartmell  about  his  lumber  business ;  that  Triplett  was  a  tem- 
perate and  a  sober  man,  and  was  prudent  and  cautious  in  business.  This  is 
all  the  defendant's  evidence.  Admitting  it  all,  and  all  reasonable  inferences 
to  be  drawn  from  it,  there  is  no  conflict  between  it  and  the  plaintiff's  evi- 
dence; and  there  is  nothing  in  the  facts  thus  admitted,  collectively  or  sepa- 
rately, inconsistent  with  the  execution  of  the  bond  by  the  defendant,  or  which 
even  tends  to  prove  that  he  was  deceived  and  imposed  on  as  tathe  character  of 
the  paper  which  he  signed,  and  made  to  believe  that  he  was  merely  witness- 
ing a  will. 

The  record  evidence  of  the  chancery  court  of  Randolph  county.  West  Vir- 
ginia, in  the  case  in  that  court,  shows  the  full  authority  of  Claude  Goff  as> 
special  commissioner  to  collect  the  bond. 

We  And  no  error  in  the  judgment  of  the  court  below,  either  in  its  rulings 
upon  the  pleadings  and  evidence  or  upon  the  merits  of  the  case,  and  it  is 
therefore  affirmed. 


Digiti 


zed  by  Google 


Va.]  XJ£STEK  t7,  PRICE.  629 


LE6TEB  V.  Pbicb  and  others. 
(Supreme  Cburt  of  Apj)€af»  of  Virginia,    September  Term,  1887.) 

1.  IirrOXICATlHG  LiQUOBS — LlCENSB — APPLICATIOlf  FOB  CHANOK  OF— PaBTIW. 

Under  Acts  Va.  188d>84,  pp.  606.  606,  providing  for  the  issue  of  licenses  for  the 
retail  of  ardent  spirits,  and  Code  Va.  1873,  c.  34.  g  7,  which  relates  to  changing 
licenses  from  one  place  to  another,  an  application  to  the  county  court  to  have  a 
license  to  keep  a  bar-room  at  one  place,  cnanged  to  a  license  to  keep  a  bar-room  at 
another  place,  is  such  an  application  that  any  person  who  may  feel  that  he  would 
be  aggrieved  by  the  granting  of  such  application,  is  entitled  to  have  himself  en- 
tered as  defendant,  and  to  defend  and  contest  the  same. 

2.  Samb—Application  fob  Chakgb  of  Licbnsb— Appeal. 

An  application  to  a  county  court  of  Virginia  for  a  change  of  a  license  to  keep 
a  bar-room  from  one  place  to  another,  is  an  application  to  keep  a  bar-room  at  a 
place  for  which  the  applicant  has  no  license ;  and  under  Acts  Va.  1883-84,  pp.  605, 
606,  relating  to  the  issue  of  licenses  for  the  retail  of  ardent  spirits,  and  which  pro- 
vides for  appeal  from  the  judgment  of  the  court  granting  or  refusing  the  licenseto 
the  circuit  court  of  the  county,  the  right  of  appeal  to  the  circuit  court  may  be  ex- 
ercised by  either  the  applicant  or  the  contestant. 

3.  8am B— Application  for  Licensb— Appbal. 

Under  Acts  Va.  1883-84,  pp.  605,  606,  relating  to  the  issue  ol  licenses  tor  the  retail 
of  ardent  spirits,  an  appeal  from  the  county  court,  to  which  the  application  for  a 
license  must  be  first  made,  to  the  circuit  court  of  the  county,  is  an  application  de 
novo  to  the  circuit  court,  and  the  action  of  that  court  is  final;  the  statute  declaring 
that  no  appeal,  writ  of  error,  or  9uj}er$edeas  shall  lie  thereto. 

Error  to  circuit  court,  Montgomery  county. 

BiCHABDSON,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  Judge  of  the 
circuit  court  of  Montgomery  county,  rendered  in  vacation  on  the  twenty-third 
of  September,  1885,  in  the  case  of  George  Price  and  others,  appellants,  against 
J.  L.  Lester,  appellee,  on  an  appeal  from  a  judgment  of  the  county  court  of 
said  county,  rendered  September  5, 1885. 

The  circumstances  of  the  case  are  these:  At  the  June  term,  1885,  of  the 
county  court  of  Montgomery  county,  a  license  was  granted  by  said  court 
to  James  Wade  to  keep  a  bar-room  at  the  Yellow  Suli)hur  Springs,  in  said 
county.  By  an  order  of  said  county  court,  made  at .  the  July  term  thereof,. 
1885,  said  license  was  transferred  from  said  Wade  to  J.  L.  Lester;  and  on  the 
fifth  of  September,  1885,  said  Lester  made  application  to  the  county  court  of 
Montgomery  county  to  have  said  license  changed  from  the  Yellow  Sulphur 
Springs  to  the  Alleghany  House  at  Bangs,  in  said  county;  and  thereupon^ 
George  Price  and  others,  on  their  motion,  were  entered  as  defendants,  andt 
they  contested  said  application.  But  on  consideration  the  said  county  court 
granted  the  motion  of  said  applicant,  and  made  an  order  changing  the  license 
from  the  Yellow  Sulphur  Springs  to  Bangs;  and  thereupon  the  said  contest- 
ants. Price  and  others,  appealed  to  the  judge  of  the  circuit  court  of  said  county, 
i  n  vacation.  The  appeal  came  on  to  be  heard  on  the  twenty-third  of  Septem- 
ber, 1885,  in  vacation,  when  the  appellee,  the  said  J.  L.  Lester,  appeared  and 
moved  the  said  judge  to  dismiss  the  said  append,  on  the  ground  that  no  appeal 
was  allowed  by  law  from  the  said  judgment  of  the  county  court;  but  the 
judge  overruled  the  said  motion,  and  proceeded  to  hear  the  application,  and, 
having  heard  the  same,  gave  judgment  refusing  the  license.  To  this  judg- 
ment a  writ  of  error  was  awarded  by  one  of  the  judges  of  this  court. 

It  is  assigned  for  error  that  the  judge  of  the  circuit  court  improperly  over- 
ruled the  motion  of  the  appellee  below,  the  plaintiff  in  error  here,  to  dismiss 
the  appeal.  Whether  or  not  the  error  assigned  is  well  taken,  depends  upon 
the  proper  construction  of  the  st^itutes  in  force  at  the  time  of  the  application 
made  to  the  county  court. 

The  application  to  the  county  court  was  made  under  section  7,  c.  34,  Code 
1873,  which  reads  thus:  "When  a  person  has  obtained  a  license  to  carry  on 
any  business,  occupation,  or  profession  at  any  definite  place  in  the  assessor's 
v.3s.E.no.l2— 34 
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or  commissioner's  district,  and  desires  to  remove  to  any  other  place  in  the 
township  or  corporation  [now  district  ox  corporation]  where  his  license  was 
granted,  and  wishes  his  license  altered  accordingly,  the  assessor  or  oommis* 
sioner  may  make  the  alteration;  except  that,  when  the  license  is  for  the  sale 
of  ardent  spirits,  such  license  shall  only  be  changed  by  the  court  which  ^^ranted 
the  certificate. " 

The  law  in  force  in  respect  to  licenses  for  the  retail  of  ardent  spirits,  and 
which  applies  to  this  case,  is  found  in  section  2,  c.  2,  of  the  act,  approved 
March  15.  1884,  (Acts  1883-84,  pp.  605,  606.)  This  section,  after  setting 
forth  the  preliminary  steps  to  be  taken,  and  tue  conditions  and  restrictions 
imposed  upon  "any  person,  club,  or  corporation  who  desires  a  license  to  sell 
by  retail,  or  to  keep  a  bar-room  or  a  malt-liquor  saloon,  or  to  keep  an  ordi- 
nary," provides:  "And  the  applicant  for  any  such  license  shall  thereupon 
present  such  certificate,  so  certified,  to  the  judge  of  the  county  or  corporation 
in  which  it  is  proposed  to  conduct  the  business;  and  such  court  shall  there- 
upon hear  such  evidence  as  may  be  introduced  for  or  against  the  application, 
and  hear  and  determine  the  question  of  granting  the  same.  It  shall  be  law- 
ful for  any  person  who  may  consider  that  he  or  they  would  be  aggrieved  by 
the  granting  of  such  license  to  have  himself  or  themselves  entered  and  made  a 
party  defendant  to  Siiid  application,  and  to  defend  and  contest  the  same.  If 
the  court  be  fully  satisfied,  upon  the  hearing  of  the  testimony  for  and  against 
the  application,  that  the  applicant  is  a  fit  person  to  conduct  such  business,  and 
that  he  will  keep  an  orderly  house,  and  that  the  place  at  which  it  is  to  be  con- 
ducted is  a  suitable,  convenient,  and  appropriate  place  for  conducting  such  a 
business,  the  court  may,  upon  the  execution  by  the  applicant  of  a  bond  in  the 
penalty  of  not  less  than  two  hundred  and  fifty  dollars,  nor  more  than  five 
hundred  dollars,  with  good  security,  conditioned  for  faithful  comphance  with 
all  the  requirements  of  this  act,  grant  such  license;  and  thereupon  the  com- 
missioner of  the  revenue  shall  issue  the  same  in  such  form  as  may  be  pre- 
scribed by  the  auditor  of  public  accounts.  Either  party  to  such  application 
shall  have  the  right  of  appeal  from  the  order  or  judgment  of  the  court  grant- 
ing or  refusing  such  application,  during  the  term  at  which  such  application 
is  heard  and  decided,  to  the  circuit  court  of  said  county  or  corporation.  The 
judge  of  such  circuit  court  shall  take  cognizance  of  such  appeal^  and  may  hear 
the  same  either  in  term-time  or  vacation,  and  may  grant  the  license  upon  the 
terms  prescribed  in  chapter  two  of  this  act,  or  may  refuse  the  same;  and  the 
decision  of  such  circuit  court,  or  the  judge  thereof  in  vacation,  shall  be  final; 
and  no  appeal,  writ  of  error,  or  supersedeas  shall  lie  thereto, "  etc.  The  re- 
mainder of  the  section  is  unimportant  here. 

These  two  statutes  must  be  read  and  construed  together.  In  the  light  of 
these  provisions  of  the  law,  the  question  is  whether  the  application  made  to 
sthe  county  court  of  Montgomery  county  at  the  September  term,  1885,  and 
tipon  which,  contested  as  it  was,  the  motion  of  the  applicant  to  have  his 
license  changed  from  the  Yellow  Sulphur  Springs  to  the  Alleghany  House,  at 
Bangs,  in  said  county,  was  granted,  was  such  an  application  as  entitled 
•either  party  to  the  application  to  the  right  of  appeal  from  the  judgment  or 
order  of  the  county  court  thereon. 

In  order  to  an  intelligent  interpretation  of  the  legislative  will,  as  set  forth 
in  the  statutes  above  referred  to,  and  in  order  to  meet  the  full  demands  of  the 
legislative  policy  as  announced  in  said  acts,  and  to  give  such  judicial  expres- 
sion in  respect  thereto  as  may  serve  to  notify  all  persons  Interested  of  their 
rights  under  the  law  as  it  now  exists  in  respect  to  the  vexatious  question  of 
license  or  no  license  to  sell  by  retail,  or  to  keep  a  bar-room  or  a  malt-liquor 
saloon,  or  to  keep  an  ordinaiy,  we  may,  with  advantage,  briefly  advert  to  the 
early  and  long-continued  legislative  policy  on  this  subject. 

From  a  very  early  period— certainly  as  early  as  1666--the  subject  was  com- 
mitted to  the' sole  judgment  and  discretion  of  the  county  courts,  and  their 
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discretion  to  grant  or  refuse  licenses  could  not  be  interfered  with  by  any 
higher  courts.  In  the  earlier  statutes  we  find  the  language  conferring  such 
absolute  discretion  quite  specific;  as,  for  instance,  "and,  if  such  petition  ap- 
pear reasonable,  such  couit  is  hereby  authorized,  and  may,  if  they  think  fit, 
l^rant  the  petitioner  a  license,"  etc.;  or,  "by  their  discretion  shall  judge 
whether  it  is  convenient  to  suffer  such  a  house  to  be  set  up,  '*  etc.  The  fK)licy 
thus  distinctly  outlined  passed  unchallenged  until  after  the  passage  of  the  act 
of  1849,  (section  3,  c,  96,  Code  1849,)  in  which  the  specific  terms  vesting  ab- 
solute discretion  in  the  county  courts,  as  found  in  earlier  acts,  was  omitted, 
and  the  simple  permissory  term  **may"  was  employed.  Under  this  act  arose 
the  case  of  Ex  parte  Yeager,  11  Grat.  655,  in  which  Judge  Daniel,  in  an 
able  opinion,  reviewed  the  several  statutes  in  the  light  of  the  authorities;  and, 
speaking  for  the  majority  of  the  court,  held — First,  that  said  section  3,  c,  96, 
Code  1849,  vested  in  the  county  courts  a  discretion  to  grant  or  refuse  a  license; 
in  the  exercise  of  which  discretion  they  could  not  be  controlled  by  the  circuit 
courts,  either  by  mandamus,  writ  of  error,  or  certiorari.  Second,  that 
though  the  applicant  for  a  license  might  bring  himself  fully  within  and  up  to 
all  the  statutes  required,  so  that  the  court  might  grant  the  license  if  it 
thought  fit,  he  did  not  thereby  acquire  any  such  right  to  a  license  as  that  the 
county  court  might  be  coerced  to  grant  it.  And,  third,  that  though  the 
county  court  was  bound  to  act  upon  every  application  for  a  license  which  was 
made  to  it,  and,  in  case  of  its  refusal  to  act,  the  circuit  court  would  coerce  it 
by  mandamus;  but,  when  the  county  court  acted,  its  judgment  and  discre- 
tion could  not  be  controlled.  Such  was  the  ruling  in  Yeayer's  Case,  which 
turned  mainly  on  the  effect  of  the  word  "may,"  as  used  in  the  act  of  1849. 
Reference  has  been  made  to  Ex  parte  Yeager,  supra,  not  because  it  is  essen- 
tial to  a  proper  decision  of  the  case  in  hand,  but  because  it  seems  to  illustrate 
the  reasons  upon  which  was  founded  the  early,  well-defined,  and  long  un- 
broken line  of  legislative  policy  pursued  with  reference  to  granting  license 
for  the  retail  of  ardent  spirits,  and  to  call  attention  to  the  changes  in  that 
policy  as  wrought  by  later  legislation. 

The  policy  thus  early  inaugurated  in  Virginia,  and  upheld  and  vindicated 
by  the  decision  \ti  Yeager^ s  Case,  continued  without  change  until  the  act  of 
March  3,  1880,  in  which  the  word  "shall"  was  employed,  instead  of  the  word 
"may,"  as  in  former  acts;  the  effect  of  which  was  to  make  it  the  duty  of  the 
county  courts  to  grant  a  license  to  every  applicant  who  came  up  to  the  re- 
quirements of  the  statute.  And  under  the  act  of  1880  arose  the  case  of  Leig- 
ton  V.  Maury,  76  Va.  865,  in  which,  among  other  things,  it  was  held  that  a 
citizen  was  entitled  to  make  himself  a  party  to  an  application  for  a  license, 
and  contest  the  same,  in  the  county  and  circuit  courts,  and  could  appear  and 
defend  in  this  court.  Next  in  order  came  the  case  of  Ailstock  v.  Page,  77  Va. 
886,  which  overruled  Leigton  v.  Maury  so  far  as  the  latter  case  recognized 
the  right  of  appeal  or  writ  of  error  in  the  contestant. 

Doubtless,  the  two  last-named,  variant  decisions  largely  contributed  to  in- 
duce the  legislature  to  distinctly  mark  out  the  new  line  of  policy,  which  is 
set  forth  in  said  section  2,  e.  2,  Acts  1883-84.  By  the  provisions  thus  incor- 
porated into  the  law,  where  all  the  preliminary  steps  have  been  taken  as  re- 
quired by  the  act,  the  application,  as  heretofore,  must  first  be  made  to  the 
court  of  the  county  or  corporation  in  which  it  is  proposed  to  conduct  the  busi- 
ness; and  such  court  shall  thereupon  hear  such  evidence  as  maybe  introduced 
for  or  against  the  application,  and  hear  and  determine  the  question  of  grant- 
ing the  same.  And  any  person  who  may  consider  that  he  or  they  would  be 
aggrieved  by  the  granting  of  such  license,  may  have  himself  or  themselves 
entered  and  made  a  party  defendant  to  such  application,  and  may  defend  and 
contest  the  same. 

If  the  court  be  fully  satisfied,  upon  the  hearing  of  the  testimony  for  and 
against  the  application,  that  the  applicant  is  a  fit  pei-son  to  conduct  such  busi- 
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ness,  and  that  he  will  keep  an  orderly  house,  and  that  the  place  at  which  it  k 
to  be  conducted  is  a  suitable,  convenient,  and  appropriate  place  for  conduct- 
ing 8uch  a  business,  the  court — that  is,  the  county  or  corporation  court,  as 
the  case  may  be — may,  upon  the  execution  by  the  applicant  of  a  bond,  etc., 
grant  such  license;  and  thereupon  the  commissioner  of  the  revenue  shall  issue 
the  same,  etc.  And  it  is  declared  that  either  party  to  such  application  shall 
have  the  right  of  appeal  from  the  order  or  judgment  of  the  court  granting  or 
refusing  such  application,  during  the  term  at  which  the  application  is  heard 
and  decided,  to  the  circuit  court  of  such  county  or  corporation;  and  the  judge 
of  such  circuit  court  is  required  to  take  cognizance  of  such  appeal,  and  he  is 
authorized  to  hear  the  same  either  in  term-time  or  vacation:  and  it  is  ex- 
pressly provided  that  he  may  grant  the  license  upon  the  terms  prescribed  in 
the  act,  or  may  r^v^e  the  same;  and  it  is  declared  that  the  decision  of  sucli 
circuit  court,  or  the  judge  thereof  in  vacation,  shall  be  final,  and  no  appeal, 
writ  of  error,  or  supersedeas  shall  lie  thereto. 

The  policy  thus  declared  is  a  departure  from,  not  only  what  was  the  uni- 
form policy  of  the  state  prior  to  the  act  of  1880,  but  is  yet  a  wider  departure 
from  the  last-named  act,  and  from  the  rulings  of  this  court  in  either  Leigton 
V.  Maury  or  Ailstock  v.  Page,  supra.  The  result  of  the  change  of  policy  is 
that  the  court  of  original  jurisdiction  is  not  invested  with  unlimited  discre- 
tion, as  formerly ;  nor  is  the  right  of  appeal  to  the  circuit  court  limited  to  the 
applicant  only,  as  by  the  act  of  March  3,  1880,  as  amended  by  the  act  of 
March  6,  1882.  But  the  applicsttion  must  first  be  made  to  the  court  of  the 
county  or  corporation,  and  from  its  judgment  there  is  given  the  right  of  ap- 
peal to  the  circuit  court  only.  It  is  important  to  observe  that  the  circuit 
court,  or  judge  thereof  in  vacation,  has  no  authority  to  review,  and  either 
affirm  or  reverse,  the  judgment  of  the  county  or  corporation  court,  as  the  case 
may  be ;  on  the  contrary,  by  the  express  terms  of  the  statute,  the  circuit 
court,  if  in  term-time,  or  the  judge  thereof ,  if  in  vacation,  is  authorized  either 
to  grant  or  refuse  the  license.  Hence  the  appeal  to  the  circuit  court  or  judge 
is  nothing  more  nor  less  than  an  application  de  novo  to  the  circuit  oourt  to 
do  outright,  at  the  instance  of  the  party  appealing,  what  the  county  or  cor- 
poration court  has  refused  to  do.  In  other  words,  the  appeal  simply  serves 
to  transfer  the  application  from  one  jurisdiction  to  another  and  final  jurisdic- 
tion; and  to  notify  the  circuit  court  that  the  application  was  first  made,  as 
required,  to  the  county  or  corporation  court,  and  of  the  action  of  such  court 
thereon. 

Such  being  the  obvious  meaning  of  the  statute,  we  are  unhesitatingly  (rf 
opinion  that  the  application  to  the  county  court  in  this  case  was  simply  one 
to  have  the  license  changed  from  a  license  to  keep  a  bar-room  at  the  Yellow 
Sulphur  Springs,  in  Montgomery  county,  to  a  license  to  keep  a  bar-room  at 
the  Alleghany  House  at  Bangs,  in  said  county,  and  was  such  an  application 
that  any  person  who  might  feel  that  he  would  be  aggrieved  by  the  granting 
of  such  application  was  entitled  to  have  himself  or  themselves  entered  as  a 
defendant,  and  to  defend  and  contest  the  same.  This  is  manifest  from  the 
aforesaid  provision,  (section  7,  c.  34,  Code  1873,)  under  which  the  application 
was  made,  and  which  provides:  "When  a  person  has  obtained  a  license  to 
carry  on  any  business,  occupation,  or  profession  at  any  definite  place  in  the 
assessor's  or  commissioner's  district,  and  desires  to  remove  to  any  other  place 
in,"  etc.,  "and  wishes  his  license  altered  accordingly,  the  assessor  or  commis- 
sioner may  make  such  alteration;  except  that,  when  t?ie  license  is  far  the  sale 
of  ardent  spirits,  such  license  sJtall  only  be  changed  by  the  court  which 
granted  the  certificate.*'  Now,  the  change  spoken  of,  and  which  can  only  be 
effected  by  the  court,  is  a  change  by  which  the  applicant  surrenders  the 
licensed  privilege  of  retailing  ardent  spirits  at  the  definite  place  designated  in 
his  already  granted  license,  and  acquires  a  new  licensed  privilege  to  retail 
ardent  spirits  at  another  and  equally  definite  place,  at  which  the  applicant 
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oould  not  keep  a  bar-room — could  not  retail  ardent  spirits — without  first  ob- 
taining a  license  therefor.  Therefore  the  change  effected  by  the  court,  when 
the  application  is  granted,  is  necessarily  in  the  nature  of  an  original  applica- 
tion, and  is  clearly  not  within  the  letter  of  the  law,  but,  to  say  the  least,  is 
■ubstantially  within  tlie  spirit  of  the  statute.  Section  2,  c.  2,  Act  March  15, 
1884,  (Acts  1883-84.  pp.  605,  606.) 

The  insistence,  on  behalf  of  the  plaintiff  in  error,  that  the  provision  in  the 
act  last  referred  to— giving  the  right  of  appeal  to  either  applicant  or  contestant 
— refers  to  original  applications  for  licenses,  and  is  wholly  foreign  to  the 
judgment  appealed  from  in  this  case,  is  wholly  untenable.  The  application 
for  a  change  of  the  license  from  the  one  place  to  the  other  was,  in  the  nature 
of  things,  an  application  to  keep  a  bar-room  at  a  place  for  which  the  applicant 
had  no  license.  A  license  to  keep  a  bar-room,  or  to  retail  ardent  spirits,  to  be 
drank  where  sold,  must  be  at  a  definite  place.  The  court,  in  granting  such 
license,  must  be  fully  aatUfled  that  the  applicant  is  a  fit  person  to  conduct 
such  business,  and  that  the  place  at  which  it  is  to  be  conducted  is  a  suitable, 
convenient,  and  appropriate  place  tor  conducting  such  business.  The  fact 
that  the  applicant  was  already  licensed  to  carry  on  the  business  of  keeping  a 
bar-room  is  by  no  means  conclusive  of  the  f{u;t  that  he  was  at  the  time  of  this 
application  a  fit  person  to  conduct  such  business,  and  certainly  is  not  conclu- 
sive of  the  essential  fact  that  the  place  to  which  he  proposes  to  transfer  the 
business  is  a  suitable,  convenient,  and  appropriate  place  for  such  business, — 
of  all  of  which  the  court  must  be  fully  satisfied.  A  place  of  public  resort  for 
health  or  pleasure,  or  both,  might  be,  and  ordinarily  is,  considered  a  suitable 
place,  convenient  and  appropriate  for  such  business ;  while  other  places  in  the 
same  district,  for  numerous  reasons  that  will  readily  suggest  themselves, 
would  be  unsuitable,  inconvenient,  and  wholly  inappropriate  for  carrying  on 
the  business  of  keeping  a  bar-room.  Can  it  be  that  the  injury  resulting  to  the 
best  interests  of  a  community  will  be  less  serious — less  objectionable — because 
such  business  is  introduced  into  their  midst  by  one  who  happens  to  be  licensed 
to  conduct  such  business  at  another  place,  adjudged  to  be  suitable,  convenient, 
and  appropriate  therefor?  We  think  not.  Looked  at  in  whatever  light  it  may 
be,  the  application  made  in  this  case  to  the  county  court  was  properly  appeal- 
able to  the  circuit  court. 

The  appeal  was  taken  during  the  term  at  which  the  application  was  heard 
and  decided.  When  the  case  came  on  to  be  heard  by  the  judge  of  the  circuit 
court,  in  vacation,  the  appellee — the  applicant  in  the  county  court — moved 
the  said  Judge  to  dismiss  the  appeal,  for  the  want  of  jurisdiction;  but  the  mo- 
tion was  overruled,  and  properly  overruled.  Then  the  Judge  of  the  circuit 
court  proceeded  to  hear  the  application,  and,  in  the  language  of  the  statute, 
refused  to  grant  the  license,  because  not  "Jfully  satisfied  by  testimony  that 
the  place—the  Alleghany  House  at  Bangs — at  which  the  said  business  is  to  be 
conducted,  is;  a  suitable,  convenient,  and  appropriate  place  for  conducting 
tuch  business."  That  action  of  the  circuit  judge  was  final  and  conclusive; 
the  statute  declaring  that  no  appeal,  writ  of  error,  or  supersedeas  shall  lie 
thereto. 

We  are  therefore  of  opinion  that  the  writ  of  error  and  supersedeas  was  im- 
providently  awarded,  and  the  same  must  be  dismissed,  with  costs  to  the  de- 
fendants in  error.    Writ  of  error  dismissed. 


Sterling  and  another  r>.  Wilkinson. 

{SupreiM  Court  of  Appeal$  of  Virgima,    September  Term,  1887.) 

TmwiB— Dbkwit  of  UovKt—Covraoh  of  DBFOfliroB  Ovbb  Fiwd. 

Secnrities  were  deposited  to  be  held  by  the  depositary,  and,  in  case  of  the  depos- 
itor's death,  to  be  equally  divided  between  the  aepositor's  wife  and  children.  Aft- 
erwards, the  depositor,  in  writing,  authorised  the  depositary,  in  case  of  the  depos- 
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itor's  death,  to  dispose  of  enough  of  the  secorities  to  secure  him  against  loss  as  in- 
dorser  for  the  depositor.    Heid,  that  there  was  no  trost  created  in  favor  of  the  de- 

Sositor's  wife  and  children,  and  that  the  securities  remained  the  property  of  the 
epositor,  and  liable  for  the  claims  of  the  depositary  as  indorser. 
2.  Gift— Intke  Vivos-— Conditions. 

A  giil  by  a  donor  to  his  children,  which  contains  the  express  provision  that,  **  in 
case  of  his  death,"  the  fund  was  to  be  distributed  between  them,  is  not  a  valid  gift 
inter  vivos.^ 
8.  Same— VoLUNTABY— Claims  of  Cbbditobs. 

A  voluntary  gift  by  a  donor  to  his  children  cannot  be  upheld  against  the  credit- 
ors of  the  donor,  and  the  property  is  subject  to  the  payment  of  his  debts. 

4.   EXBCUTOBS   AND  AdMINIBTBATOBS  —  LIABILITY    OF  EXBCUTOB  —  DbLAY    IN   BrINOINO 

Suit. 

Two  of  the  obligors  upon  a  bond  became  insolvent,  and  the  third  died  without 
having  proceeded  against  the  fourth  obligor  to  enforce  the  collection  of  one-half 
of  the  bond.  His  administrator  also  neglected  to  enforce  the  payment  of  the  one- 
half  to  which  the  fourth  obligor  was  liable,  and  suffered  said  obligor  to  become  in- 
solvent, after  having  made  some  payments  on  the  bond.  HM,  that  the  adminis- 
trator was  liable  for  what  he  could  have  made  out  of  the  fourth  obligor,  which 
was  one-half  of  the  bond ;  but  he  was  entitled  to  be  credited  as  upon  this  one-half 
with  all  collections  already  made. 

Ed.  8.  Conrad  and  Sheffey  (&  Bumgardner,  for  appellants.  W.  B,  Comp- 
ton,  J.  T,  Harris,  Jr.,  and  Strayer  &  Liggett,  for  appellees. 

Lacy,  J.  This  is  an  appeal  from  the  circuit  court  of  Rockingham  county, 
on  the  twenty-fifth  day  of  January,  1886.  The  suit,  which  was  a  general 
creditor's  suit,  was  brought  in  April,  1878,  by  the  appellant  S.  B.  Sterling, 
on  behalf  of  himself  and  all  other  creditors  who  would  come  in  and  contribute 
to  the  expenses  of  the  suit,  seeking  a  settlement  of  the  estate  of  A.  B.  Irick, 
deceased,  and  to  subject  his  estate,  real  and  personal,  to  the  payment  of  his 
debts.  The  bill  set  forth  the  debts  due  the  plaintiff;  and  the  other  creditors, 
being  convened,  proved  their  debts.  The  bill  stated  that  Irick,  in  his  life- 
time, owned  about  $24,000  worth  of  stock,  bonds,  and  other  personal  property; 
that  a  short  time  before  his  death,  Irick  had  placed  a  large  amount  of  stocks, 
bonds,  etc.,  in  the  hands  of  his  son-in-law,  H.  H.  Wilkinson,  who  received 
the  same,  to  be  held  as  collateral  security  to  indemnify  himself  and  hia 
father,  J.  X.  Wilkinson,  as  security  or  indorsers  of  said  Irick,  and  that 
H.  H.  Wilkinson  claimed,  that,  after  satisfying  the  debts  for  which  the  Wil- 
kinsons were  bound  as  indorsers,  the  residue  was  to  be  distributed  among  the 
children  and  widow  of  the  said  Irick;  that  when  H.  H.  Wilkinson  received 
these,  he  well  knew  that  Irick  was  largely  indebted,  and  that  without  these 
his  estate  would  prove  insolvent;  that  the  stocks  and  bonds  in  Wilkinson's 
hands  constituted  the  bulk  of  Irick's  estate.  By  the  use  of  these,  his  debts 
would  be  paid;  without  these,  his  estate  would  prove  insolvent;  and  prayed 
an  injunction  to  prevent  Wilkinson  from  disposing  of  these  bonds,  stocks,  etc. 
The  injunction  was  awarded,  and  an  account  of  the  estate  ordered  by  refer- 
ence to  one  of  the  court's  commissioners  in  chancery.  H.  H.  Wilkinson  an- 
swered, denying  any  knowledge  of  Irick's  insolvency,  but  admitting  the  pos- 
session of  the  bonds  and  stocks,  and  claiming  them — i^m^,  to  pay  the  debts  for 
which  he  and  his  said  father  were  security  and  indorsers  for  Irick;  and  sec- 
ondly ^  for  the  benefit  of  Irick's  widow  and  children, — setting  out  the  stocks 
and  bonds  in  full.  J.  N.  Wilkinson  answered,  claiming  the  benefit  of  these 
deposits,  made  with  H.  H.  Wilkinson,  alleging,  as  did  H.  H.  Wilkinson,  that 
they  became  the  indorsers  of  Irick  upon  the  faith  of  this  transaction,  gave  his 
deposition,  and  filed  Irick's  promises,  letters,  bonds,  notes,  etc. 

1  Respecting  the  requirements  of  a  valid  gift  inter  vivo$,  see  Snowden  v.  Reid,  (Md.)  10 
Atl.  Ki'p.  175;  Space's  Ex'rs  v.  Guest,  (N,  J.)  10  Atl.  Hep.  162;  Smith  v.  Oasipee  Ten- 
Cent  8av.  Bank,  (N.  H.)  9  Atl.  Rep.  792,  and  note:  Blanders  v.  Blandy,  (Ohio,)  12  N. 
E.  Rep. 321 ;  lx)ve  v.  Francis,  (Mich.)  29  N.  W.  Rep.  843 ;  Lowther  v.  I-owiher,  (W.  Va.> 
3  S.  E.  Kei>.  42;  Peters  v.  Ck>ustruction  Co..  (Iowa,)  34  N.  W.  Rep.  190. 
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The  deposition  of  H.  H.  Wilkinson  was  also  taken,  with  which  were  filed 
papers  of  like  import.  From  these  it  appeared  that,  on  the  thirty-first  of 
January,  1877.  Irick  had  written  to  H.  H.  Wilkinson,  as  follows,  viz.:  **In 
consideration  of  the  fact  that  you  and  your  father  have  indorsed  for  my  ac- 
commodation certain  paper,  I  hereby  authorize  you,  in  case  of  my  deaths 
while  there  is  still  unpaid  paper  of  mine,  indorsed  by  either  you  or  your 
father,  to  dispose  of  enough  of  my  effects  in  your  hands  to  secure  you  and 
him  against  any  loss.  The  note  you  gave  me  July  4, 1874,  for  $2,000  I  con- 
sider as  due  by  me,  and  is  included  in  the  above  arrangementy  After  secur- 
ing yourself  and  father  as  above  stated,  what  remains  in  your  hands  yon  will 
dispose  of  in  accordance  with  your  receipt  given  me  January  18, 1874,*' — 
which  was  signed  by  Irick  and  attested  by  one  Netherland.  The  receipt  re* 
ferred  to  in  this  letter  was  given  by  H.  H.  Wilkinson  to  Irick,  on  the  fifteenthi 
of  January  1874,  and  was  as  follows,  viz.: 

"Received  of  A.  B.  Irick  the  following  bonds  of  the  Rawley  Springs  Com- 
pany: No.  153, 154, 155, 156, 157, 158,  81,  37,  33.  35,  50,  32,  34,  45,  30, 114,. 
113,  115,  119, 120,  118,  111,  116, 117, 112,  70,  79,  78,  76,  77,  63,  62,  200, 197, 
196,  195,  191, 192,  194, 193,  bearing  interest  at  the  rate  of  ten  per  centum, 
payable  January  Ist,  July  Ist.  Principal  due  July  1,  i890.  Pledging  ray- 
self  to  pay  the  interest,  when  collected,  to  A.  B.  Irick,  and,  in  case  of  his 
death,  to  divide  the  bonds  equally  between  his  wife  and  his  four  daughters*. 
S.  C.  Dold,  A.  J.  Wilkinson,  V.  S.  and  M.  B.  Irick.  Also  the  following  bonds- 
on  the  same  conditions  as  above:  Four  bonds,  issued  by  N.  M.  Crockett,  for 
fifteen  hundred  dollars  each,  and  payable  as  follows:  January  1,  *71,  Jan- 
uary 1,  '72,  January  1,  '73,  and  January  1,  74,  with  legal  interest.  Also 
four  bonds  of  M.  C.  Reynolds,  for  fifteen  hundred  dollars  each,  and  payable 
as  those  of  N.  M.  Crockett  described  above. 

[Signed]  "H.  H.  Wilkinson. 

** Harrisonburg,  Va.,  January  15,  1874." 

Another  receipt  had  been  given  by  Wilkinson  to  Irick  before  the  letter  of 
January,  1887.  This  was  on  the  tenth  of  October,  1876,  and  is  as  follows, 
viz: 

'*  Received  of  A.  B.  Irick  the  following  first  mortgage  bonds  of  the  Rawley 
Springs  Company,  which  I  am  to  hold  in  trust  for  his*  children:  54,  67,  68, 
88,  89,  90, 150, 151, 152, 159. 

[Signed]  "H.  H.  Wilkinson." 

The  cause  having  been  referred  to  a  commissioner,  a  bond  was  reported 
against  the  estate  of  Irick,  of  which  the  following  is  a  copy: 
"62,394.37. 

''One  day  after  date,  we  Jointly  promise  to  pay  A.  B.  Irick,  guardian  for 
Martha  Fitzgerald,  the  sum  of  two  thousand  three  hundred  and  ninety-four 
dollars  and  tliirty-seven  cents;  and  we  hereby  waive  the  benefit  of  our  home- 
stead exemption  as  to  this  obligation. 

"Witness  our  hands  and  seals  this  eighteenth  day  of  Mav,  1875. 
[Signed]  "A.  B.  Ibiok.  [Seal." 

«M.  G.  Habman.  [Seal. 

"Chas.  a.  Yancey.       'Seal. 
"J.  A.  LowKNBACH."    [Seal._ 

Irick.  in  his  life-time,  having  qualified  as  the  guardian  of  thel 
tha  Fitzgerald,  settled  his  account  before  a  commissioner  as  such  guardian; 
and  being  shown  by  this  account  to  be  indebted  to  his  infant  ward  in  a  con- 
siderable amount,  deposited  this  bond,  along  with  others,  with  the  said  com- 
missioner, to  secure  the  debt  due  his  ward.  At  his  death  this  bond  was  turned 
over  to  his  personal  representative,  the  appellant  £.  L.  Conrad,  togetiier  with 
all  the  others  deposited  with  it.  The  administrator  sued  on  all  the  other  bonds, 
but  did  not  sue  on  this.  The  obligor,  Charles  A.  Yancey,  who  was  the  uncle 
and  law  partner  of  the  administrator,  Conrad,  was  the  only  solvent  obligor  on 


I  Jointly, 
infant,  Mar- 
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the  bond  when  Irick  died.  Yancey  made  some  pa3rmentB  on  the  bond,  and 
made  a  deed  conveying  all  his  property,  in  trust,  to  the  administrator  and  an- 
other to  pay  debts,  leaving  this  debt  out,  and  died  insolvent. 

The  accounts  in  the  cause,  being  taken  by  the  commissioner,  were  reported 
to  the  court,  on  the  twenty-third  day  of  September,  1885.  In  the  mean  time 
the  appellant  S.  B.  Sterling  had  filed  his  petition  in  the  cause,  claiming,  by 
assignment  from  the  widow  and  children  of  Irick,  all  their  rights  in  the  £>nds 
and  stocks  deposited  with  H.  H.  Wilkinson.  The  commissioner  reported  ad- 
versely to  the  petition  of  Sterling,  and  submitted  the  question  to  the  court. 
The  said  commissioner  reported  adversely,  also,  to  the  claim  of  the  children 
and  widow  of  Irick,  and  of  their  assignee.  Sterling,  to  the  bonds  and  stocks 
deposited  with  II.  H.  Wilkinson,  January,  1874,  and  Octol>er,  1876,  as  evi- 
denced by  his  receipts  of  those  dates,  respectively,  and  reported  that  these 
should  be  subjected — First,  to  the  claim  of  one  Lockwood,  trustee  for  Mrs. 
Oi)ase,  who  claimed  as  a  purchaser  for  value,  without  notice,  as  to  a  part  of 
them;  secondly,  that  they  were  liable  under  the  letter  of  January  31, 1877,  to 
H.  H.  Wilkinson,  to  the  debts  for  which  the  Wilkinsons  were  bound  as  secu- 
rity and  indorsers  for  Irick ;  thirdly,  for  the  debt  due  Irick's  ward,  Martha 
Fitzgerald;  ^n^,  fourthly ^  to  be  distributed  ratably  among  the  debts  against 
the  estate  of  A.  B.  Irick.  And,  as  to  the  Irick,  Harman,  Yancey,  and  Low- 
enbacli  bond  set  forth  above,  that  £.  L.  Conrad  had  made  himself  liable  for 
that,  as  the  administrator  of  Irick,  by  his  laches  in  collecting  it.  And  upon 
all  these  points  the  court  sustained  the  commissioner's  report,  and  decreed 
accordingly,  overruling  the  exceptions  to  the  commissioner's  report  as  to  them, 
and  recommitted  the  report  for  further  accounts  and  report,  and  provided  for 
the  collection  of  the  assets  of  Irick's  estate  in  the  hands  of  the  general  re- 
ceiver, and  payments  in  accordance  with  the  said  decree.  From  this  decree 
an  appeal  was  obtained  by  Sterling  and  Conrad  to  this  court. 

The  first  error  assigned  is  as  to  the  action  of  the  court  in  overraling  the 
claim  of  the  widow  aud  children  of  Irick  to  the  bonds  and  stocks  left  with  H. 
H.  Wilkinson,  in  January,  1874,  and  in  October,  1876.  It  is  claimed  that 
these  created  a  trust  in  the  hands  of  Wilkinson  for  the  benefit  of  the  widow 
and  children  of  Irick;  and  that  it  was  a  settlement  by  Irick,  upon  a  good  and 
meritorious  consideration,  which  was  irrevocable  by  him;  and  that  his  assign- 
ment to  Wilkinson  of  January,  1877,  was  a  pretended  assignment,  which  was 
beyond  the  power  of  Irick,  he  having  finally  parted  with  all  control  over  them, 
and  Wilkinson  having  distinctly  accepted  the  trust,  could  not  affect  the  rights 
of  the  beneficiaries  thereunder,  by  any  collusion  with  Irick,  for  his  own  ben- 
efit, or  otherwise.  It  is  true  that  a  man  has  a  right  to  do  what  he  pleases 
with  his  own,  and  may  give  his  property  to  his  wife  and  children,  or  to  a  trus- 
tee for  their  benefit;  and  a  meritorious  consideration  is  sufficient  to  sustain 
the  validity  of  such  a  settlement.  If  this  trust  be  once  perfectly  created,  it  is 
irrevocable.  In  such  cases  the  first  perfectly  created  trust  is  secured,  and 
cannot  be  revoked  by  the  settler  unless  the  power  to  revoke  is  directly  or  im- 
pliedly reserved  in  the  instrument. 

Gifts  inter  vivos  are  upheld  if  the  notes  or  bonds  or  choses  in  action  are  de- 
li vered  to  the  donee  so  as  to  vest  him  with  an  equitable  title  to  the  fund  they 
represent,  and  to  divest  the  donor  of  all  present  control  and  dominion  over  it, 
absolutely  and  irrevocably;  and  a  delivery  which  does  not  confer  upon  the 
donee  the  present  right  to  reduce  the  fund  into  possession  by  enforcing  the 
obligation  according  to  its  terms,  will  not  suffice.  A  delivery  which  confen 
on  the  donee  power  to  control  the  fund,  only  after  the  death  of  the  donor, 
when  by  the  instrument  itself  it  is  presently  payable,  is  testamentary  in  char- 
acter, and  not  good  as  a  gift.  See  the  opinion  of  Mr.  Justice  Matthews,  in 
Basket  v.  Hassell,  107  U.  S.  602,  2  Sup.  a.  Rep.  415,  and  the  authorities 
cited.  In  that  case  the  certificate  of  deposits  was  indorsed  to  the  donee.  **No 
one  else,  then, — not  till  my  death.     My  life  seems  to  be  uncertain.    I  may 


Digiti 


zed  by  Google 


Va.]  8TEBLIKQ  V,  WILKINSON.  537 

live  through  this  spell.  Then  I  will  attend  to  it  myself.**  The  court  said: 
"The  indorsement  which  accompanied  the  delivery  qualified  it,  and  limited 
and  restrained  the  authority  of  the  donee  in  the  collection  of  the  money  so  as 
to  forbid  its  payment  until  the  donor's  death.  The  property  in  the  fund  did 
not  presently  pass,  but  remained  in  the  donor,  and  the  donee  was  excluded 
from  its  possession  and  control  during  the  life  of  the  donor.  That  qualifica- 
tion of  the  right  which  would  have  belonged  to  him  if  he  had  become  the  pres* 
ent  owner  of  the  fund  establishes  that  there  was  no  delivery  of  possession, 
according  to  the  terms  of  the  instrument,  and  that  as  the  gift  was  to  take  ef- 
fect only  on  the  death  of  the  donor,  it  was  not  a  present  executed  gift  causa 
mortis^  but  a  testamentary  disposition. " 

In  this  case,  the  gift  was  not  only  to  take  effect  only  upon  the  death  of  the  do- 
nor, and  the  interest  reserved  to  the  donor  while  living,  but  the  express  provis- 
ion was:  "  In  case  of  his  death, "  the  fund  was  to  be  divided  between  the  named 
persons.  What  did  this  mean?  Can  the  donor,  then  in  failing  health,  and 
approaching  his  end,  which  was  not  far  off,  be  held  to  mean  that  there  was 
any  uncertainty  about  his  death?  He  must  have  known,  as  all  men  know, 
that  death  is  certain,  and  was  certain  to  come  to  him.  Why  did  he  not,  then, 
say,  at  my  deaths  The  words,  "in  case  of  my  death,"  were,  probably,  in- 
tended and  understood  to  mean,  "in  case  of  my  death  without  otherwise  dis- 
posing of  them,"  and  it  seems  that,  as  he  did  not  die  for  some  years,  he  did^ 
make  other  disposition  of  them  to  a  large  extent.  There  was  a  condition  at- 
tached to  his  gift,  that  it  was  not  to  take  effect  until  the  donor's  death;  and 
as  it  could  not  take  effect  in  his  life-time  it  could  not  take  effect  at  all.  It 
was  an  imperfect  gift,  and  the  court  cannot  do  for  the  donee  what  the  donor 
did  not  do. — make  it  a  perfect  gift. 

There  is  no  report  by  the  commissioner  as  to  the  indebtedness  of  Irick  at  the 
time  these  papers  were  executed ;  but  it  is  argued  that  his  object  was  to  avoid 
the  payment  of  his  debts;  and  the  accounts  taken  show  the  existence  of  con- 
siderable indebtedness  in  1874,  and  much  greater  in  1876,  which  continue  to 
be  developed,  until  his  estate  would  be  rendered  insolvent,  were  the  creditoi-s 
to  be  deprived  of  these  bonds  and  stocks  for  the  payment  of  their  debts;  and 
whether  the  deposit  with  Wilkinson,  in  1876,  was  intended  to  take  effect  be- 
fore Irick's  death  or  not,  which  is  not  clear,  this  gift  to  his  children  was  vol- 
untary, and  cannot  be  upheld  against  his  creditors.  He  had  certainly,  at  that 
time,  received  the  estate  of  his  ward,  the  appellee,  Martha  W.  Fitzgerald, 
which  he  has  never  paid  over;  and  the  same  is  true  as  to  other  debts  of  con- 
siderable amount;  and  while  this  gift,  or  deposit  with  H.  H.  Wilkinson,  was 
upon  a  meritorious  consideration,  it  was  voluntary,  and  cannot  be  supported 
or  upheld  against  the  creditors  of  said  Irick,  and  is  property  set  aside  in  their 
favor, — the  said  property  subjected  to  the  payment  of  their  debts. 

The  circuit  court  of  Rockingham  held  that  these  papers  did  not  create  a 
trust;  but  that  the  securities  still  remained  the  property  of  Irick,  under  his 
contract,  and  liable  for  his  debts;  and  held  that  they  were  liable  to  the  debts 
of  Wilkinson  for  which  they  had  been  assigned  to  him,  and  that  he  and  his 
father  were  entiUed  to  indemnity  out  of  their  proceeds;  and  in  this,  we  think, 
there  is  no  error. 

The  question  concerning  the  trustee  of  Mrs.  Chase  is  not  before  the  court; 
the  appeal,  as  to  her,  having  been  dismissed. 

As  to  the  bond  of  Irick,  Harman,  Yancey,  and  Lowenbach,  the  appellees  con- 
fess error,  as  to  the  liability  of  Conrad,  administrator  of  Irick,  as  to  one-half 
of  the  bond.  And  this  is  clear,  as  the  bond  is  expressly  made  a  joint  bond; 
and  Irick  could  never  have  collected  more  than  half  of  it  from  Yancey,  nor 
could  his  administrator.  But  as  the  administrator  did  not  take  any  steps  to 
enforce  the  collection  of  this  one-half  of  the  bond,  in  accordance  with  his  duty 
as  administrator,  holding  it  while  the  obligor  was  solvent,  suffering  him  to 
become  insolvent,  and  convey  all  of  his  property  to  the  exclusion  of  this  debt. 
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he  must,  upon  well-settled  principles,  be  held  to  have  made  himself  liable  for 
what  he  could  have  made  out  of  the  obligor,  Yancey,  which  is  one-half  of  this 
bond.  But  he  must  be  credited,  as  upon  this  one-haif,  with  all  collections, 
already  made.  And  the  decree  against  appellant  Conrad,  having  been  ren* 
dered  in  a  large  suin  by  reason  of  his  appeal,  he  is  entitled  to  his  costs  here. 
And  the  decree  of  the  circuit  court  of  Rockingham  will  be  reversed  for  this  er- 
ror, and  otherwise  affirmed,  and  the  cause  remanded  to  the  said  circuit  court 
of  Bockingham  for  further  proceedings  to  be  had  therein  in  accordance  with 
this  opinion  in  order  to  a  final  decree. 


Moses  o.  Hatfield. 

{Supreme  Court  of  South  Oarotina.    October  6,  1R87.) 

1.  MORTGAGM— To   PaRTNEBSHIP— FORBCLOSUBIB— PlKADING. 

A  coDiphdnt  in  foreclosure  which  alleges  thatdelendant  "  executed  and  delivered 
to  P.  <k  Co.  his  deed,  and  thereby  conveyed  by  way  of  mortgage  to  the  said  F.  <fe 
J.,  their  heirs  and  assigns,  the  following  lands,"  etc.,  and  which  refers  tothemort- 
gagOf — the  latter  reciting  that  F.  &  J.  were  copartners,  trading  under  the  firm  name 
of  F.  &  Co., — is  substantially  a  sufficient  allegation  of  the  mortgagees'  copartner- 
ship. 

2.  Same— FuTUBB  Advancbb— Parol  Evidbncb. 

Parol  evidence  is  competent  to  show  that  a  mortgage  purporting  to  secure  a  note 
of  an  amount  certain,  tnerein  described,  was  in  fact  security  for  future  advances 
not  to  exceed  the  sum  specified  as  the  amount  of  the  note.^ 

3.  Same— Future  Aj>vancki— Notb  fob  Amoubt  Cbbtain— Fobbclosubb. 

Where  a  mortgage  purports  to  secure  a  note  therein  described,  but  the  petition  in 
foreclosure  alleges  that  there  was  no  such  note,  but  that  the  mortgage  was  intended 
to  secure  future  advances,  it  is  competent  for  the  court  to  decree  foreclosure  for  the 
amount  of  such  advances,  without  requiring  production  of  the  mythical  note,  or 
proper  excuses  for  its  non-production. 

4.  Same— Debt  Secubei>— Pabtvbbship  Acoount— ABBiONMiifT. 

Since  a  firm  account  can  be  assigned  by  any  member  of  the  firm,  it  is  unneces- 
sary for  the  assignee  of  such  account,  on  foreclosure  of  a  mortgage  given  to  secure 
it,  to  prove  that  the  mortgage  was  regularly  assigned  to  him  by  the  firm. 
6.  Same. 

Where  the  debt  secured  by  a  mortgage  purports  to  be  a  note  therein  described, 
but  in  fact  consists  of  advances,  the  assignee,  as  plaintiff,  in  foreclosure,  having 
proved  the  assignment  to  him  of  the  account  of  such  advances,  an  objection  that 
an  assignment  of  the  mortgage  alone  could  convey  no  rights  to  plain Uff  is  unten- 
able. 

Appeal  from  Sumter  county;  Wallace,  Judge. 

Sarle  A  Purdy,  for  appellant.    Moises  i&  Lee,  for  respondent. 

McIVER,  J.  The  object  of  this  action  is  to  foreclose  a  mortgage  of  real  es- 
tate. In  the  complaint  it  is  alleged  that  the  mortgage  was  given  by  defend- 
ant to  F.  H.  McEacbern  &  Ck>.,  nominally  to  secure  the  payment  of  a  certain 
note  described  in  the  mortgage,  but  really  to  secure  the  payment  of  advances 
to  be  made  by  the  mortgagees  to  the  defendant  for  the  purpose  of  enabling 
him  to  carry  on  his  farm  for  the  year  1885;  that  the  note  mentioned  was  never 
given,  but  advances  W'cre  made,  and  there  remained  due  thereon  an  amount 
less  than  the  amount  specified  in  the  note,  for  which  judgment  was  claimed. 
It  was  also  alleged  that  said  McEachern  &  Co.  had,  for  vsdue,  assigned  to  the 
plaintiff,  before  the  commencement  of  this  action,  the  said  mortgage,  to- 
gether with  the  account  for  advances  to  the  plaintiff.  The  defendant,  by  his 
answer,  set  up  three  defenses:  *' First,  that  he  denies  each  and  every  allega- 
tion of  said  complaint,  except  such  as  may  be  hereinafter  expressly  admitted; 

^That  parol  evidence  is  admissible  to  show  the  real  consideration  of  a  mortgage,  see 
Harrington  v.  Samples,  (Minn.)  30  N.  W.  Rep.  671 ;  Manufacturing  Co.  v.  Gady,  (Neb.) 
9  N.  W.  Rep.  569;  Dicken  v.  Morgan,  (Iowa,)  7  N.  W.  Rei\  145.  See,  also,  BoUea  v. 
Sachs,  (Minn.)  33  N.  W.  Rep.  862,  and  note. 
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second,  that  the  debt  intended  to  be  secured  by  said  mortgage  has  been  dis- 
charge^ by  payment;  third,  tender  of  the  balance  claimed  to  be  due  by  the 
plaintiff,  and  refusal  thereof." 

F.  H.  McBachern,  one  of  the  original  mortgagees,  testified*  in  substance, 
as  follows:  That,  when  applied  to  by  defendant  for  advances,  he  agreed  to 
make  such  advances,  provided  the  same  were  secured  by  a  mortgage  on  his 
real  estate,  and  also  a  lien  on  his  crop,  and  a  mortgage  on  his  personal  prop- 
erty ;  that  tills  was  done  by  defendant, — the  said  witness  stating  to  the  defend- 
ant, at  the  time  the  papers  were  executed,  '*that  his  real  estate  must  stand 
good  for  any  advances  made  to  him,  and  the  lien  on  his  crop  and  the  mort- 
gage of  personal  property  must  be  a  secondary  consideration;"  that  this  was 
agreed  to  by  defendant;  that  the  advances  were  made,  and  that  tlie  balance 
due  thereon  was  the  amount  stated  in  the  complaint;  and  that  such  balance, 
together  with  the  mortgage,  had  been  assigned  to  the  plaintiff.  On  his  cross- 
examination  this  witness  testifled  that  the  lien  on  the  crop  and  the  mortgage 
on  the  personal  property  had  been  assigned  to  Trumbo,  Hinson  &  C!o. ;  that 
the  horse  mortgaged  was  dead;  and  that  the  four  bales  of  cotton  delivered 
under  the  lien  "  were  worth  about  forty  dollars,  less  the  expense  of  picking, 
ginning,  bagging,  and  ties,  which  the  witness  paid  for,"  as  well  as  S25  rent 
due  by  defendant.  This  witness,  after  examining  his  books,  which  were  of- 
fered in  evidence,  testified  that  all  proper  credits  had  been  given,  leaving  the 
balance  due  as  stated  in  the  complaint.  The  book-keeper  of  McEachem  & 
Co.,  who  was  one  of  the  subscribing  witnesses  to  the  mortgage,  proved  its  ex- 
ecution, as  well  as  the  balance  due  on  the  account  for  advances,  and  the  mort- 
gage was  put  in  evidence.  The  counsel  for  defendant,  at  the  proper  time, 
(the  testimony  having  been  taken  by  the  master,)  objected  to  all  parol  testi- 
mony as  to  what  passed  between  the  parties  at  the  time  and  before  the  mort- 
gage was  executed,  upon  the  ground  that  the  papers  must  speak  for  them- 
selves. 

At  the  close  of  plaintiff's  testimony,  counsel  for  defendant  moved  that  the 
complaint  be  dismissed,  upon  the  following  grounds:  First,  because  the  tes- 
timony by  parol  above  stated  was  improperly  admitted;  second,  that  the  note 
referred  to  in  the  mortgage  was  not  produced,  and  its  absence  not  accounted 
for;  third,  that  there  was  no  evidence  that  the  note  had  been  assigned  to 
plaintiff;  fourth,  that  the  assignment  of  the  mortgage  alone  was  wholly  nu- 
gatory, and  passed  no  rights  to  the  plaintiff;  Jifth,  that  there  was  no  evi- 
dence that  the  mortgagees  ever  assigned  tlie  mortgage  to  the  plaintiff.  The 
motion  was  overruled,  and,  no  testimony  on  the  part  of  the  defendant  having 
been  introduced,  judgment  of  foreclosure  and  sale  was  rendered  as  prayed  for 
in  the  complaint.  From  this  judgment  defendant  appeals,  upon  the  grounds, 
substantially,  taken  in  support  of  the  motion  to  dismiss  the  complaint,  and 
upon  the  further  ground  that  there  was  neither  allegation  nor  proof  as  to  who 
composed  the  firm  of  F.  H.  McEachern  &  Co. 

It  will  be  observed  that  the  rights  of  third  persons  are  not  involved  in 
the  present  inquiry,  but  only  those  of  the  mortgagor,  and  the  plaintiff  as 
assignee  of  the  mortgage.  Trumbo,  Uinson  &  Go.  are  not  parties;  and  their 
rights,  if  they  have  any,  under  the  assignment  of  \he  lien  and  mortgage 
of  personal  property,  are  in  no  way  involved  in  the  present  controversy, 
and  cannot  be  affected  by  any  decree  herein.  It  may  be  that  their  claims 
have  been  fully  satisfied;  and  if  so,  to  allow  any  possible  rights  they  may 
have  acquired  to  be  used  for  the  protection  of  the  defendant,  would  result 
in  enabling  the  defendant  to  evade  the  payment  of  what  seems  to  be  a  just 
debt.  If,  however,  they  have  not  been  satisfied,  and  the  defendant  had 
any  just  reason  to  fear  that  he  might  also  be  liable  to  them,  his  course  was 
plain:  to  protect  himself  by  demanding  that  they  should  be  made  pailies, 
which  he  has  not  seen  fit  to  do.  Indeed,  it  does  not  appear  that  any  account 
or  other  evidence  of  debt  against  the  defendant  has  been  assigned  to  Trumbo, 
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Hinson  &  Co.,  but  simplj  the  agricultural  lien,  and  the  mortgage  on  the  pei^ 
soiuil  property;  whereas  it  does  appear  in  this  case  that  not  only  the  mort- 
gage here  brought  in  question,  but  also  the  debt  which  it  is  alleged  it  was 
given  to  secure,  has  been  assigned  to  the  plaintiff.  But,  be  that  as  it  may, 
the  rights  of  Trurobo,  Hinson  &  Co.  are  not  now  in^olyed,  and  any  rights 
they  may  possibly  have  once  acquired  cannot  be  used  by  the  defendant  to 
shield  himself  from  the  payment  of  a  Just  debt,  without  a  proper  showing, 
by  pleading  and  evidence  on  the  part  of  the  defendant  which  has  not  be^ 
made. 

It  will  also  be  observed  that  no  testimony  whatever  has  been  adduced  in 
support  of  the  second  and  third  defenses  set  up  in  the  answer,  and  they  may 
therefore  be  dismissed  from  further  consideration.  The  real  controversy  is 
that  raised  by  the  first  defense,  and  that  turns  upon  the  inquiry  whether  the 
plaintiff  has  adduced  sufficient  competent  testimony  to  make  out  his  case. 

First,  it  is  contended  that  the  court  erred  in  receiving  parol  testimony  to 
show  what  debt  the  mortgage  was  really  intended  to  secure.  Now,  while  it 
is  quite  true  that  a  written  contract  cannot  be  contradicted  or  varied  by  parol 
evidence,  yet  such  evidence  is  competent  to  apply  a  written  contract  to  its 
proper  subject-matter;  as  for  example,  in  case  of  a  mortgage,  to  the  debt 
really  intended  to  be  secured  thereby.  1  Jones,  Mortg.  §  351.  As  is  said  In 
section  346  of  the  same  volume:  **  Although  a  mortgage  be  given  for  a  definite 
sum,  it  is  competent  to  prove  by  parol  that  it  was  given  to  secure  an  open 
account,  the  balance  of  which  is  continually  varying."  So,  in  section  353: 
*' A  deed  of  trust  or  mortgage  is  valid  without  any  note  or  bond,  although  li 
purports  to  secure  a  note  or  bond,  and  substantially  describes  it.  The  mort- 
gage debt  exists  independently  of  the  note.  The  inquiry  is,  does  the  debt 
exist?  *  *  *  The  validity  of  a  mortgage  does  not  depend  upon  the  de- 
scription of  the  debt  contained  in  the  deed,  nor  upon  the  form  of  the  indebt- 
edness,— whether  it  be  by  bond,  note,  or  otherwise.  It  depends^  rather,  upon 
the  debt  it  is  given  to  secure."  So,  in  section  374:  ''It  is  not  necessary  that 
the  mortgage  should  express  on  its  face  that  it  is  g^ven  to  secure  future  ad- 
vances. It  may  be  given  for  a  specific  sum,  and  it  will  then  be  security  for 
a  debt  to  that  amount."  And  in  section  376:  "Although  the  deed  purports 
to  be  in  consideration  of  a  definite  sum  in  hand  paid  at  the  time,  it  may  be 
shown  by  parol  evidence  that  the  deed  was  made  to  secure  advances  made 
and  to  be  made  to  that  extent."  And  in  section  384:  ''Parol  evidence  is  ad- 
missible to  show  the  true  character  of  a  mortgage,  and  for  what  purpose  and 
what  consideration  it  was  given.  Although  it  be  for  a  definite  sum,  and  se- 
cures the  payment  of  notes  for  definite  amounts,  it  may  be  shown  that  the 
mortgage  was  simply  one  of  indemnity."  These  doctrines  have  been  recog^- 
nized  and  acted  upK)n  by  this  court  in  several  cases.  See  McCaughrin  v.  VfUl-- 
iams,  15  S.  C.  505;  Kaphan  v.  Ryan,  16  S.  C.  352;  Walkw  v.  Walker,  17  8. 
C.  329;  Moffatt  v.  Hardin,  22  S.  C.  9;  and  Dial  v.  Gary,  24  S.  C.  572.  There 
was  no  error,  therefore,  in  receiving  parol  evidence  to  show  that,  although 
the  mortgage  purported  to  secure  the  payment  of  a  note  for  a  specified  sum  oC 
money,  its  real  object  was  to  secure  the  payment  of  advances  to  be  made  to 
an  amount  not  exceeding  the  sum  specified. 

Nor  do  we  think  there  was  any  error  in  rendering  Judgment  without  re- 
quiring the  production  of  the  note  mentioned  in  the  mortgage,  or  some  evi- 
dence to  account  for  its  non-production.  In  the  complaint  it  was  alleged  that 
no  note  had  ever  been  given,  and,  the  evidence  having  shown  the  true  form 
of  the  indebtedness  which  the  mortgage  was  really  intended  to  secure,  no  audi 
evidence  as  that  demanded  could  possibly  have  been  given;  and  if  the  defend- 
ant really  claimed  that  a  note  had  been  given,  which  might  afterwards  be 
brought  up  against  him,  it  was  for  him  to  show  that  fact  by  way  of  defense* 
especially  as  it  does  not  appear  that  the  terms  of  the  alleged  note  as  specified 
in  the  mortgage  were  such  as  to  render  it  negotiable.    If,  as  we  have  seen  by- 
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the  authorities  above  cited,  a  mortgage  may  be  valid  without  a  note  or  bond, 
although  it  purports  to  secure  a  note  or  bond,  and  substantially  descril>es  it, 
Burelj  the  failure  to  produce  such  mythical  note,  of  account  for  its  non-pro- 
doction,  where,  as  in  this  case,  the  allegation  is  that  no  note  was  in  fact  given, 
but  that  the  mortgage  was  really  intended  to  secure  advances,  cannot  be  fatal 
to  the  plaintiff's  case,  in  the  absence  of  any  evidence  tending  to  show  that  a 
note  was  given.  It  follows,  from  what  has  been  said,  that  there  was  no  error 
in  failing  to  require  proof  that  the  note  described  in  the  mortgage  had  been 
assigned  to  the  plaintiff.  Inasmuch  as  the  testimony  did  show  that  the  debt 
reaUy  intended  to  be  secured  by  the  mortgage — ^the  account  for  advances — 
was  assigned  to  the  plaintiff,  it  is  unnecessary  to  consider  what  effect  the  as- 
signment of  a  mortgage  simply,  without  any  assignment  of  the  debt  which  it 
was  given  to  secure,  would  have. 

Finally,  it  is  contended  that  there  was  no  allegation  or  proof  as  to  who  com- 
posed the  firm  of  F.  H.  McEachem  &  Co.,  and  no  proof  that  such  partnership 
ever  assigned  the  mortgage  to  the  plaintiff. 

First,  as  to  the  allegation  and  proof  of  the  partnership.  It  is  trae  that  there 
is  in  the  complaint  no  distinct  and  formal  allegation  that  Furman  H.  McEach- 
em and  James  R.  McEachem  constituted  the  firm  of  F.  H.  McEachem  &  Co. ; 
but  it  is  alleged  that  the  defendant  *' executed  and  delivered  to  the  said  F.  H. 
McEachem  &  Co.  his  deed,  and  thereby  conveyed  by  way  of  mortgage  to  the 
said  F.  H.  and  J.  B.  McEachem,  their  heirs  and  assigns,  the  following  lands," 
etc.;  and  the  mortgage  there  referred  to  contains  a  recital  that  Furman  H. 
McEachem  and  James  R.  McEachern  were  co-partners,  trading  under  the  firm 
name  of  F.  H.  McEachern  &  Co.  This,  it  seems  to  us,  was  substantially 
sufficient.  It  was  certainly  sufficient  proof,  being  the  written  admission  of 
the  defendant  of  the  fact  of  partnership,  and,  even  if  the  allegation  should  be 
regarded  as  deficient  in  form,  such  deficiency  may  be  supplied  by  amendment, 
under  the  liberal  provisions  of  the  Code. 

Next,  as  to  the  objection  that  there  was  no  proof  that  the  assignment  of  the 
mortgage  was  executed  by  the  partnership.  This  objection  rests  upon  the 
fact  that  F.  H.  McEachern  testified  that  "/have  assigned  the  account  and 
mortgage  to  secure  it  to  the  plaintiff;"  and  it  is  argued  that  this  shows  that 
the  assignment  was  executed  by  him  in  his  individual  niune,  and  not  in  the 
name  of  the  partnership.  We  do  not  see  that  this  is  a  necessary  or  even  le- 
gitimate inference  from  the  testimony.  The  material  fact  stated  by  the  wit- 
ness is  that  the  mortgage  was  assigned  to  the  plaintiff,  and,  if  that  fact  be 
true,  then  the  inference  would  be  that  the  assignment  was  signed  in  the  part- 
nership name,  as  that  would  be  the  proper  mode  of  doing  tliat  act.  The  fact 
that  one  of  the  partner  actually  wrote  the  name  of  the  partnership,  while  it 
might  justify  the  statement,  *'I  have  assigned  the  mortgage. "  would  not  war- 
rant the  conclusion  that  the  act  done  was  only  the  act  of  the  individual,  and 
not  that  of  the  partnership.  A  mortgage  not  being  a  conveyance,  but  simply 
a  security  for  the  payment  of  a  debt,  we  see  no  reason  why  it  may  not  be  as- 
signed just  as  any  other  chose  in  action  due  to  a  partnership  should  be, — by 
the  signature  of  the  partnership  name,  placed  there  by  either  of  the  partners. 
Indeed,  as  the  assignment  of  a  note  or  other  evidence  of  debt  secured  by  a 
mortgage  carries  with  it  the  mortgage,  and  as  such  assignment  can  unques- 
tionably be  made  by  either  one  of  the  partners,  it  does  not  matter,  in  this  case, 
whether  the  assignment  of  the  mortgage  was  properly  made  or  not;  for  if 
the  account,  representing  the  debt  secured  by  the  mortgage,  was  assigned  as 
the  testimony  shows,  that  would  carry  the  mortgage  with  it. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be 
affirmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 
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TuRBEViLLE  and  Wife  t>.  Flowers  and  others. 
{Supreme  Qmrt  of  South  Carolina.    October  6,  1887.) 

1.  Pabtitiok— Bond  fob  Pubohabb— Intsrest. 

The  right  of  heirs  to  their  shares  in  the  proceeds  of  a  partition  sale  does  not  accrae 
at  the  date  of  the  sale,  nor  until  the  assets  of  the  estate  are  converted  into  money, 
or  property  which  the  heirs  accept  in  lieu  of  monev  ;  and  cumulated  interest  may 
properly  be  charged  on  the  bonds  of  heirs  for  purcnases  by  them  at  the  sale,  np  to 
the  date  of  payment  or  settlement  and  distribution,-— such  bonds  being  evidences  of 
debt  to  the  estate  like  any  other. 

%  Samb— When  Shabb  Ve8T8— Consbkt  to  Salb. 

The  fact  that  the  commissioners  have  recommended  that  a  certain  tract  of  land 
be  set  off  to  the  widow  does  not  vest  her  with  title  to  her  share  in  the  estate  at  the 
time  of  the  partition  sale,  where  she  has  expressly  waived  her  right  to  said  tract, 
and  consented  that  it  be  sold  with  the  rest,  and  the  order  of  sale  is  made  to  that 
effect. 

3.  ExECUTOBS  and  AdICINISTBATOBS — CONFBDBBATB  MONBY — CbBDIT  FOB  LOBS. 

An  administrator  cannot  be  allowed  credit  for  payments  alleged  to  have  been  re- 
ceived in  Confederate  money  which  "  perished  on  his  hands,"  when  the  factofsach 
perishing  is  not  proved,  but,  on  the  contrary,  his  acco«nts  show  that  he  paid  out  a 
portion  of  the  sum  received. 

4.  Samb— AcoouNTB— Unoollbctiblb  Dbbts—Bubdbn  of  Pboof. 

An  administrator  who  objects  to  being  charged  with  notes  received  by  him,  on 
the  ground  that  they  could  not  be  collected  "on  account  of  the  disordered  state  of 
the  times  in  1865,  and  the  absence  of  courts,"  must  show  affirmatively  that  they 
could  not  have  been  collected. 

Appeal  from  Marion  county. 

McIvER,  J.  On  or  about  the  first  of  January,  1864,  Richard  Brown  de- 
parted this  life,  intestate,  leaving  as  his  heirs  at  law  his  widow,  Mary,  who 
has  since  intermarried  with  the  plaintiff  Willis  Turbeville,  and  a  number  of 
children  and  grandchildren,  whose  names  may  be  found  in  the  record. 

The  Intestate  at  the  time  of  his  death  was  seized  and  possessed  of  three 
tracts  of  land  and  some  personal  property,  administration  of  which  was  duly 
committed  to  C.  D.  Evans,  Esq.,  then  commissioner  in  equity,  as  a  derelict 
estate,  under  the  provisions  of  the  act  of  1867.  In  the  ftill  of  the  year  1864, 
the  administrator  made  sale  of  the  personal  property,  which  was  bought  prin- 
cipally by  some  of  the  distributees,  though  some  of  them  bought  nothing  at 
the  sales  of  the  personalty.  On  the  fourth  of  January,  1867,  a  bill  in  equity 
was  filed  by  the  plaintiffs  calling  upon  the  administrator  to  account,  and  ask- 
ing for  partition  of  the  real  estate.  Accordingly,  an  order  was  granted  that 
a  writ  of  partition  do  issue,  and  that  the  administrator  do  account. 

The  commissioners  made  their  return,  recommending  that  one  of  the  tracts 
of  land  be  set  apart  to  the  widow  of  the  intestate,  then  the  wife  of  plaintiff 
Turbeville,  and  that  the  other  two  tracts  be  sold  for  distribution.  Some  dis- 
satisfaction having  arisen  among  the  other  heirs  at  law  at  this  arrange- 
ment, Willis  Turbeville  and  wife,  on  the  second  of  December,  1867,  executed 
a  paper,  a  copy  of  which  is  set  out  in  the  record,*  whereby  they  formally 
waived  the  assignment  of  one  of  the  tracts  of  land  to  Mary  Turbeville  as  her 
portion,  and  consented  that  all  three  of  the  tracts  should  be  sold  on  the  terms 
recommended  by  the  commissioners  in  partition;  and  on  the  eleventh  of  De- 
cember, 1867,  an  order  was  granted  by  the  court  of  equity,  upon  the  motion 
of  the  attorneys  for  the  plaintiffs,  confirming  the  return  of  the  commission- 
ers, except  so  much  thereof  as  assigned  one  of  the  tracts  of  laud  to  the  plain- 
tiff Mary,  and  directing  that  all  three  of  the  tracts  be  sold  on  the  terms  speci- 
fied. In  pursuance  of  this  order  the  three  tracts  of  land  were  offered  for  sale 
on  the  first  Monday  in  January,  1868,  when  tract  marked  "A"  was  bid  off 
by  A.  H.  Ford,  tract  "B"  by  Robert  Collins,  and  tract  "G"  by  the  plaintiff 
Willis  Turbeville.  Ford  complied  with  the  terms  of  sale,  and  has  paid  his 
bond  for  the  purchase  money  in  full.    The  bond  of  Turbeville  still  remains 
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unpaid  as  part  of  the  assets  of  the  estate  of  Bichard  Brown  for  distribution. 
Collins,  the  other  purchaser,  though  he  never  complied  with  the  terms  of  sale, 
and  never  paid  any  part  of  the  purchase  money,  except  three  bales  of  cotton 
delivered  to  the  adndnlstrator,  (when,  does  not  appear,)  went  into  possession, 
and  he,  and  those  to  whom  he  sold,  continued  to  occupy  the  tract  of  land  un- 
til a  resale  was  made  in  1879, 11  years  after  the  first  sale,  at  which  resale  one 
Thomas  Collins  became  the  purchaser,  complied  with  the  terms  of  sale,  and 
paid  the  purchase  money  to  the  master. 

No  further  step  appears  to  have  been  taken  in  the  case  until  the  twenty- 
eighth  of  March,  1873,  when  an  order  was  granted  by  the  court,  on  the  mo- 
tion of  the  attorney  for  plaintiffs,  for  the  distribution  of  the  funds  in  the 
hands  of  the  clerk  of  the  court  of  common  pleas  among  several  of  the  heirs 
named  in  the  record,  but  not  including  the  plaintiff  Mary.  After  this,  the 
case  rested  until  twelfth  of  October,  1883,  when,  on  motion  of  the  attorneys 
for  plaintiffs,  and  with  the  consent  of  W.  J.  Montgomery,  Esq.,  who  had  in 
the  mean  time  been  employed  to  represent  certain  of  the  heirs  of  Richard 
Brown,  and  with  the  consent  of  C.  D.  Evans,  Esq.,  administrator,  an  order 
was  granted  reviving  the  action,  giving  leave  to  amend  the  complaint, bring- 
ing in  certain  infant  distributees  as  parties,  and  allowing  the  administrator 
to  account. 

On  the  thirtieth  of  April,  1886,  another  order  was  passed  referring  all  the 
issues  of  law  and  fact  to  J.  D.  McLucas,  Esq.,  as  special  master,  with  leave 
to  report  any  special  matter.  In  pursuance  of  this  order,  the  special  master 
made  his  report,  in  which,  after  stating  the  facts  hereinbefore  substantially 
set  forth,  together  with  other  matters  which  do  not  now  appear  to  be  in  dis- 
pute, accompanied  with  statements  of  the  accounts  of  the  several  parties,  in- 
cludijig  that  of  the  administrator,  showing  the  balances  due  to  and  by  them 
respectively,  he  recommends  the  adoption  of  the  same  by  the  court.  To  this 
report  exceptions  were  filed  by  the  plaintiffs,  as  well  as  by  Mr.  Evans,  as  ad- 
ministrator. The  circuit  judge  overruled  all  the  exceptions,  and  rendered 
judgment  confirming  the  report:  and  from  this  judgment  the  same  parties 
appeal,  upon  the  following  grounds: 

"(1)  That  the  plaintiff  Mary  Turbeville,  n^^.Mary  Brown,  her  husband, 
Willis  Turbeville,  joining  her,  having  waived  her  right,  her  husband  join- 
ing her,  to  the  assignment  of  the  tract  to  her  made  by  the  commissioners  in 
partition  as  the  widow  of  Richard  Brown,  and  consenting  to  a  sale  thereof 
by  the  commissioner  in  equity, ,  A.  D.  186-,  the  said  Mary  Turbe- 
ville was  entitled,  as  of  the  day  of  sale  of  all  the  real  estate  of  Richard 
Brown,  to- wit,  the  second  of  January,  1868,  to  her  distributive  portion,  one- 
third,  of  the  proceeds  of  the  sale  of  the  three  tracts  of  land;  and  also  having 

assignments  of  John  Brown  and  Brown,  heirs  at  law  of  Richard 

Brown,  which  aggregate  a  sum  of  money  exceeding  the  amount  of  the  bond, 
conditioned  for  the  payment  of  eleven  hundred  and  fifty-six  dollars,  she  is  en- 
titled to  have  the  bond  delivered  up  to  be  canceled;  and  the  balance  due  them 
on  assignment  to  be  paid  them  of  the  fund  m  hand;  and  that  the  cumulation 
of  interest  as  reported  by  the  master  is  unjust  and  inequitable." 

The  exceptions  of  Mr.  Evans,  as  administrator,  are  as  follows:  '*(1)  That 
he  is  charged  with  two  hundred  and  fifty-nine  12-100  dollars,  cash  received 
in  Confederate  currency,  which  perished  in  his  hands.  (2)  That  he  is  charged 
with  notes  for  purchases  at  sale,  viz.:  W.  W.  Durant,  8196;  J.  A.  Parham, 
$210;  A.  Bobbins,  $186,— $592, — aggregating  five  hundred  and  ninety-two 
dollars;  which,  on  account  of  the  disordered  state  of  the  times  in  1865,  and 
the  absence  of  courts,  could  not  be  collected,  and  on  the  expiration  of  his 
term  of  olBce,  in  1865,  were  turned  over  to  his  successor  in  office.  (3)  That 
he  is  charged  with  seventy-five  dollars  as  money  received  for  the  estate  of 
Richard  Brown,  when,  in  fact,  the  said  n^oney  was  for  taxed  costs  in  the  fore- 
closure of  mortgage  against  Robert  Collins,  a  purchaser  of  one  of  the  tracts 
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of  land  of  estjate  of  Richard  Brown,  and  wbich  charge  against  C.  D.  Evans, 
as  administrator,  is  unsustained  by  a  particle  of  testimony." 

The  special  master,  in  his  report,  calculates  interest  on  the  amount  of  the 
purchases  made  by  the  several  heirs  at  the  sale  of  the  personalty,  as  well  as 
interest  on  the  amounts  heretofore  paid  to  some  of  the  heirs  up  to  the  thirtieth 
of  June,  1886, — the  day  to  which  the  report  was  made  up, — as  well  as  inter- 
est on  the  bond  of  Turbeville  to  the  same  date;  and  after  eliminating  there- 
from the  amounts  which  had  been  thus  received  by  three  of  the  children  and 
two  of  the  grandchildren,  who  appear  to  have  been  overpaid,  he  adds  up  the 
several  sums  thus  obtained,  together  with  the  cash  in  the  hands  of  the  mas- 
ter, arising  from  sales  of  the  real  estate,  and  regards  the  amount  thus  arrived 
at  as  representing  the  total  assets  of  the  estate  now  remaining  for  distribu- 
tion; of  which  sum  the  widow,  Mary  Turbeville,  would  have  l^n  entitled  to 
one-third,  and  the  remaining  two-thirds  would  have  been  divisible  among 
the  other  heirs,  who  had  not  been  overpaid,  in  tlie  proportions  to  which  they 
were  severally  entitled;  but  the  widow  having  received,  by  her  purchases  at 
the  sale  of  the  personalty,  as  well  as  the  real  estate,  more  than  her  third,  she 
becomes  indebted  in  the  amount  stated  in  the  report;  and  as  most  of  the  other 
heirs  have  also  received  portions  of  their  shares,  by  purchases  at  the  sale  of 
the  personalty,  or  by  cash  heretofore  paid  them  by  the  clerk  or  by  the  master, 
they  are  now  only  entitled  to  receive  the  several  balances  set  forth  in  the  re- 
port; while  the  one  who  has  heretofore  received  nothing  from  either  of  these 
sources  is  now  entitled  to  his  full  share  as  thus  ascertained  and  set  down  in 
the  report. 

Why  the  amounts  overpaid  to  some  of  the  heirs  should  have  thus  been 
eliminated  does  not  appear;  and  by  what  authority 4he  share  of  the  widow 
was  set  off  against  the  amount  of  her  husband's  bond,  given  for  the  real  es- 
tate, has  not  been  made  to  appear.  But  as  no  controversy  seems  to  have 
been  raised,  either  in  the  court  below  or  here,  as  to  either  of  these  matters, 
these  questions  are  not  before  us,  and  will  not  be  considered;  but  we  will 
confine  our  attention  to  the  questions  raised  by  the  exceptions  or  grounds  of 
appeal. 

The  gravamen  of  the  complaint,  on  the  part  of  Turbeville  and  wife,  seems 
to  be  that  there  was  error  in  the  time  resorted  to  for  the  purpose  of  ascertain- 
ing the  amount  of  the  widow's  share;  they  claiming  that  the  same  should 
have  been  ascertained  at  the  time  of  the  sales,  by  setting  apart  to  her  one- 
third  of  the  amount  thereof,  as  a  credit  on  her  purchases  (as  it  is  termed)  at 
the  time  of  the  sales.  The  fallacy  of  this  claim  is  manifest  from  the  facts 
which  have  occurred  in  this  very  case.  The  amount  for  which  the  land  was 
bid  off.  at  the  first  sale  was  ;i^,036,  but,  by  reason  of  the  failure  of  one  of  Uie 
bidders  to  comply  with  the  terms  of  the  sale,  a  resjUe  of  one  of  the  tracts  be- 
came necessary,  which,  for  some  unexplained  reason,  did  not  take  place  un- 
til about  11  years  afterwards;  and  at  this  sale  the  tract  sold  for  less  than  the 
amount  bid  for  it  at  the  first  sale,  and,  under  the  view  contended  for  by  ap- 
pellants, the  loss  thereby  sustained,  as  well  as  the  loss  of  the  interest  thereon 
for  the  intervening  11  years,  would  fall  entirely  upon  the  other  heirs,  who, 
certainly,  were  in  no  way  responsible  for  the  causes  producing  such  a  loss. 
This  would  be  manifestly  inequitable,  and  contrary  to  the  rules  and  practice 
of  the  court  in  making  distribution  of  an  intestate's  estate.  The  assets  of 
such  an  estate  cannot  properly  be  distributed  among  the  heirs  at  law  and 
distributees,  and  their  shares  therein  properly  ascertained,  until  the  same  are 
converted  into  money,  or  what  the  parties  may  accept  as  money. 

As  is  said  by  Harper,  Ch.,  in  Gillett  v.  Foioell,  Speer,  Eq.  149, 150,  (the 
italics  being  ours,)  in  speaking  of  a  case  where  real  and  |iersonal  estate  had 
been  sold  for  a  division,  at  which  some  of  the  heirs  made  purchases,  giving 
their  bonds  for  the  amounts  of  such  purchases,  under  an  agreement  between 
some  of  the  parties  that  the  bonds  do  given  were  not  to  be  paid,  but  upon  a 
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final  settlement  of  the  estate  should  be  canceled:  *'I  have  no  doubt  but  that 
partition  might  be  made  in  this  way,  if  the  distributees  of  an  estate  should 
purchtise  to  about  the  amount  of  their  shares,  give  their  bonds  for  the  amount, 
and  then  these  bonds  should  be  settled,  each  receiving  or  paying  whatever 
amount  his  purchase  might  exceed  or  fall  short  of  his  share,  for  it  is  hardly 
possible  that  each  should  purchase  to  the  exact  amount  of  his  share,  and  the 
bonds  then  canceled.  But  until  such  settlement  and  cancellation  there  could 
he  no  distribution;  until  then  they  would  he  liable  on  their  bonds  in  ease  of 
any  unexpected  debt  arising^  or  for  any  balance  exceeding  or  falling  short  of 
their  shares.  In  contemplation  of  law,  it  is  not  the  property ^  {of  which 
they  are  merely  purchasers^  as  any  other  individuals  uxnUd  &e,)  but  the 
moneys  secured  by  the  bonds,  which  is  the  subject  of  partition. " 

Kow,  if  this  be  true  of  a  case  where  there  was  an  agreement  between  some 
of  the  parties  that  partition  should  be  effected  in  that  way,  how  much  more 
true  would  it  be  in  a  case  like  the  present,  where  there  is  no  evidence  what- 
ever of  any  such  agreement.  The  case  of  Huson  v.  Wallace^  1  Bich.  Eq.  1, 
relied  on  by  appellants,  is  in  nowise  in  conflict  with  this  view.  There  actual 
partition  had  been  made  in  1831,  and  the  return  was  confirmed  nunc  pro 
tunc  in  1835;  and  the  court  held  that  the  order  confirming  the  return  had  re- 
lation back  to  the  actual  partition,  vesting  the  legal  title  in  the  wife  from  that 
time,  upon  which  the  marital  rights  of  the  husband  attached,  though  the 
wife  had  died  before  the  date  of  the  order  confirming  the  return. 

The  bond  of  Willis  Turbeville,  given  for  the  purchase  money  of  the  tract  of 
land  bid  off  by  him,  represented  a  debt  due  by  him  to  the  estate,  and  as  such 
constituted  a  part  of  the  assets  of  the  estate,  in  which  all  of  the  heirs  wf  re  en- 
titled to  share,  and  cannot  be  regarded  as  representing  his  wife^s  share.  In- 
deed, if  the  wife  had  been  so  minded,  she  might  have  declined  to  allow  that 
bond,  or  any  portion  thereof,  to  be  set  off  against  her  share  of  the  estate. 
Roberts  v.  Adams,  2  S.  C.  337;  Farrow  v.  Farrow,  12  S.  C.  168;  Kennedy  v. 
Badgett,  19  S.  G.  591.  But  we  do  not  understand  that  Mrs.  Turbeville  takes 
any  such  position;  but,  on  the  contrary,  she  insists,  as  she  has  a  right  to  do, 
being  now,  to  some  extent  at  least,  sui  juris,  that  her  share  of  the  estate 
should  be  set  off  against  the  debt  due  by  her  husband;  only  contending  that 
there  has  been  error  in  ascertaining  the  amount  of  her  share,  and  crediting 
the  same  on  the  debt  at  the  proper  time.  The  fact  that  the  commissioners  in 
partition  recommended  that  the  tract  of  land  afterwards  purchased  by  her 
husband  should  be  assigned  to  Mrs.  Turbeville  as  her  third  of  the  real  estate- 
cannot  affect  the  question.  No  such  assignment  was  ever  made,  but,  on  tiie- 
contrary,  it  was  expressly  waived  by  both  Turbeville  and  wife,  who,  in  writ- 
ing, consented  that  this  tract  of  land  should  be  sold  along  with  the  others;: 
whereby  she  became  entitled  only  to  her  shai*e  of  the  proceeds  of  the  sales  of 
tlie  land,  and  not  to  the  land  itself,  whenever  the  same  should  be  realized. 
The  practical  effect  was  the  same  as  if  the  commissioners  in  partition  had,  in 
their  return,  recommended  a  sale  of  all  three  of  the  tracts;  for  the  order  of 
sale  which  was  made  was,  in  effect,  an  amendment  of  the  return  to  that  end, 
which  was  made  by  the  consent  in  writing  of  both  Turbeville  and  wife,  sanc- 
tioned by  the  court. 

As  to  that  portion  of  the  exception  of  these  appellants  which  speaks  of  as- 
signments from  two  of  the  heirs,  held  by  Mrs.  Turbeville,  we  find  no  founda- 
tion for  it  in  the  facts  stated  in  the  "case."  There  is  no  evidence,  so  far  as 
there  appears,  of  any  such  assignments,  and  hence  there  is  nothing  upon  which 
this  part  of  the  exception  can  be  founded. 

^s  to  the  last  portion  of  the  exception,  which  complains  of  the  "cumulation 
of  interest,"  besides  the  fact  that  it  is  not  presented  as  required  by  the  rules 
of  this  court,  being  #o  general  in  its  form  to  require  any  notice,  we  see  no 
ground  for  it,  even  as  explained  in  the  argument.  The  amounts  of  the  pur- 
chases at  the  sales,  both  of  the  real  and  personal  estate,  constitute  debts  due  to 
v.3s.E  no.  12— 35 
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the  estate,  and,  of  course,  must  bear  interest  until  they  are  paid  or  otherwise 
settled,  and,  as  they  never  have  been  paid  or  otherwise  settled,  it  was  mani- 
festly correct  to  compute  the  interest  thereon  as  has  been  done  by  the  master. 
Of  course,  the  widow  is  entitled  to  her  share  of  the  "cumulation of  interest," 
and  this  has  been  allowed  her;  but  the  other  heirs  are  alike  entitled  to  their 
share  thereof,  and  that  has  been  properly  allowed  them. 

Next,  as  to  the  exceptions  filed  by  the  administrator.  It  does  not  appear 
that  he  ever  made  any  returns,  or  that  he  kept  any  detailed  account,  of  his 
receipts  and  disbursements  on  account  of  the  estate  comiliitted  to  his  charge. 
This  latter  omission,  however,  may  be  accounted  for  by  the  testimony  of  the 
administrator  that  "most  of  the  memoranda  and  papers  of  the  estate  were  de- 
stroyed** when  his  ofiBce  was  burned  in  Tebruary,  1870.  In  this  condition  of 
things,  the  special  master  states  that  he  made  up  this  account  from  a  state- 
ment  rendered  by  the  administrator;  which  not  being  full,  he  supplemented 
it  by  the  records  and  vouchers  found  in  the  case. 

We  are  unable  to  find  any  testimony  upon  which  the  first  and  second  ex- 
ceptions of  the  administrator  can  be  based.  It  is  true  that,  in  the  statement 
rendered  by  the  administrator  from  memory,  he  claims  to  have  received  the 
amount  mentioned  in  the  first  exception  in  Confederate  money,  although  the 
terms  of  the  sale  required  that  good  money  should  be  paid ;  yet  it  does  not  ap- 
pear that  any  portion  of  it  "perished  on  his  hands."  On  the  contrary,  it  ap- 
pears, from  the  same  statement,  that  a  portion  of  it,  at  least,  was  paid  out. 
So  that,  even  conceding  that  the  administrator  may  have  been  justified  in  re- 
ceiving  Confederate  money,  because,  as  he  says  in  his  argument,  though  the 
fact  does  not  appear  in  the  testimony,  the  terms  of  sale  required  that  all  sums 
of  and  under  $20  should  be  paid  in  cash,  which  necessarily  implied  Confed- 
erate money,  yet,  as  we  are  unable  to  find  any  evidence  whatever  that  the 
sum  claimed,  or  any  other  sum,  "perished  on  his  hands,"  but,  on  the  contrary, 
do  find  that  a  portion  of  the  sum  received  was  paid  out,  we  do  not  see  how 
this  exception  can  be  sustained. 

So,  too,  as  to  the  second  exception  filed  by  the  administrator,  there  is  no 
iiestimony  to  sustain  it.  Indeed,  it  does  not  appear  very  distinctly  that  the 
4idministrator  ever  took  any  such  notes  as  are  there  mentioned.  True,  it 
-does  appear  that  the  persons  named  in  this  exception  were  purchasers  at  the 
sale;  but  the  amounts  of  their  purchases  do  not,  in  one  instance  at  least, 
•correspond  with  the  amount  of  the  note  as  stated  in  the  exception,  but,  as  the 
other  two  do  correspond,  this  discrepancy  may  be  owing  to  a  misprint.  As- 
suming that  this  is  so,  and  that  the  administrator,  as  we  are  disposed  to  be- 
lieve, did  actually  hold  sucli  notes,  we  look  in  vain  for  any  testimony  tending 
to  show  that  tliese  notes  could  not  have  been  collected. 

As  to  the  third  exception,  it  is  sufficient  to  say  that  no  such  exception  was 
taken  in  the  court  below,  and  therefore  it  cannot  be  considered  here.  Our 
province  is  to  review  the  action  of  the  circuit  court;  and  therefore  a  question 
not  presented  to  or  passed  upon  by  the  circuit  court,  except  a  question  of  ju- 
risdiction, we  have  no  authority  to  determine. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cireuit  court  be  af- 
iirmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur. 


State  t.  Foot  and  others. 

iSypreme  Court  of  Bouik  Qirolina.    October  6, 1S87.) 

1.  OBBDrroB8'  BzLii— Pabtixb.  ^ 

A  oredltora'  bill  may  be  brought  by  a  Judgment  creditor  in  behalf  of  himself  and 
all  other  creditors  wtio  may  come  in,  seek  relief  by,  and  contribute  to  the  expaoae 
of,  the  action,  tliough  these  be  not  judgment  creditors. 


Digiti 


zed  by  Google 


6.  C]  STATE  V.  FOOT.  547 

2.  Sams. 

Where  an  assigrnment  for  benefit  of  creditors  covers  property  which  could  be 
reached  by  execution  with  difflcuity,  or  not  at  all»  a  creditor,  whose  judgment  ia 

Erior  to  the  assignment,  has  a  cause  of  action  against  the  assignee,  and  may  join 
im  as  defendant  to  his  creditor's  bill. 

3.  Samb— Pleading — Retubk  op  Nulla  Boha. 

A  creditors'  bill  need  not  allege  that  plaintifTs  execution  has  been  returned  n«0a 
bftna;  following  £ureh  y,  BranUey,  20  S.  C.  503. 

4.  SAMB—PLBADING—^UrFICIKNCY. 

An  allegation  in  a  creditors'  bill  that  the  debtor  has  rendered  it  impossible  for 
plaintiff  to  collect  the  amount  of  his  judgment,  unless  an  aiisignment  and  certain 
mortgages  made  by  the  debtor  are  set  aside,  sufficiently  seUi  forth  that  the  mort- 
gages were  for  the  full  value  of  the  property,  and  is  therefore  not  demurrable  as 
failing  to  show  that  plaintiff's  remedy  at  law  was  Inadequate. 

5.  Samb— Plbadino— Fbaudulbwt  Assignmbnt. 

Where  a  creditors'  bill  alleges  that  the  debtor  has  executed  an  assignment  with 
a  fraudulent  purpose,  and  the  assignaieut  (a  copy  of  which  is  exhibited)  shows  on 
its  face  that  it  places  at  the  disposition  and  under  the  control  of  the  assignee  prop- 
erty which  would  otherwise  be  immediatelv  subject  to  execution,  and  that  it  pro- 
vides for  the  payment  of  certain  mortgage  aeb(B»  alleged  in  the  bill  to  bepretensive 
and  fraudulent,  before  plaintifTs  judgment,  a  sufficient  cause  of  action  is  stated. 

6.  Samb — Pleading — Multifariousness. 

A  creditors'  bill  which  joins  as  defendants  several  persons  to  whom  at  different 
times  different  parcels  of  the  debtor's  property  have  been  conveyed  by  him,  is  not 
multifarious. 

7.  CoOTB— In  Suit  oh  Boni>— Action  fok. 

Where  judgment  is  entered  on  an  official  bond  for  the  amount  of  the  penalty,  and 
costs,  the  judgment  creditor  may  maintain  a  bill  on  his  judgment  for  costs,  even  if 
the  judgment  for  the  penalty  be  not  enforceable  without  further  proceedings  by  the 
parties  Injured  by  the  acts  constituting  the  breach  of  the  bond. 

Appeal  from  Newberry  county;  Fbasbr,  Judge. 
'  Moorman  A  Simkins,  T,  /.  Pope^  and  Johnston  A  Cromer,  for  appellants. 
Janes  A  Jones,  Mowel,  Lubee  A  Caldwell,  CtUbreath,  for  respondent. 

McIVEB,  J.  The  plaintiff,  a  judgment  creditor  of  Michael  Foot,  suing  on 
behalf  of  itself  and  all  other  creditors  of  said  Foot  who  may  come  in  in  the 
proper  way,  and  at  the  proper  time,  brings  this  action  to  set  aside  cei*tain 
mortgages  made  by  its  judgment  debtor  to  the  defendants  Oberdorfer.  Sam- 
uels, and  Klettner,  and  also  an  assignment  to  the  defendant  Mordecai  Foot, 
upon  the  ground  of  fraud,  and  to  subject  the  property  embraced  in  such  mort- 
gages and  assignment  to  the  payment  of  the  just  debts  of  the  said  Michael 
Foot.  To  the  complaint  each  of  the  defendants  demurred,  upon  two  grounds: 
F'iTSt,  because  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
second,  because  several  causes  of  action  are  therein  improperly  united i  The 
circuit  judge  overruled  the  demurrers,  and  from  his  judgment  defendants  ap- 
peal. 

The  allegations  of  the  complaint,  which,  for  the  purposes  of  this  inquiry, 
must  be  taken  to  be  true,  are  substantially  as  follows: 

(1)  That  the  defendant  Michael  Foot,  together  with  Henry  G.  Moses  and 
others,  executed  their  bond  to  the  plaintiff,  conditioned  for  the  faithful  dis- 
cbarse  by  said  Moses  of  the  duties  of  clerk  of  the  court  of  common  pleas  fotr 
N'ewberry  county. 

(2)  That  said  Moses  failed  to  perform  said  duties,  and  in  consequence  thereof 
the  plaintiff  commenced  an  action  on  the  said  bond  against  said  Moses,  Mi- 
chael Foot,  and  the  other  sureties,  and,  having  obtained  a  verdict  in  said  action 
for  the  sum  of  $10,000,  judgment  was  duly  entered  thereon  in  the  proper  of- 
fice on  the  eighteenth  day  of  February,  1885,  for  the  said  sum,  together  with 
the  sum  of  $166.79  costs  and  disbursements  in  said  action. 

(8)  That  execution  was  duly  issued  on  said  judgment,  and  placed  in  the 
bands  of  the  sheriff,  who  attempted  to  levy  on  the  personal  property  of  the 
said  Michael  Foot;  but  was  resisted  by  tlie  defendant  Mordecai  Foot,  who 
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claimed  the  said  property  under  a  deed  of  assignment  from  said  Michael  to 
said  Mordecal  Foot,  a  copy  of  which  is  filed  as  an  exhibit  to  th6  complaint. 

4)  That,  in  consequence  of  said  facts,  the  execution  remains  wholly  un- 

id  in  the  hands  of  the  sheriff. 

(5)  That  on  the  twenty-seventh  of  January,  1885,  the  said  Michael  Foot 
executed  a  mortgage  to  the  defendant  Oberdorfer  on  all  his  real  estate  in  the 
county  of  Newberry,  to  secure  the  payment  of  an  allied  debt  of  S7,500,  with 
interest  from  the  date  of  said  mortgage. 

(6)  That  the.  said  Michael  Foot,  on  the  seventh  of  February,  1885,  executed 
a  mortgage  to  the  defendant  Samuels  on  "all  his  goods,  wares,  and  merchan- 
dise, his  store  fixtures,  his  books  of  account,  notes,  bonds,  and  other  choses 
in  action,  his  two  horses,  his  dray  and  harness,  his  double  buggy  and  harness, 
and  also  undertook  to  set  over  and  mortgage  to  said  H.  H.  Samuels  all  his 
stock  of  goods  which  should  thereafter  be  added  to  his  stock,  by  purchase  or 
otherwise,  during  the  existence  of  the  said  mortgage  to  him,  and  also  all  such 
accounts,  notes,  and  bonds  that  might  be  due  and  owing  to  him  (the  said 
Michael  Foot)  during  the  existence  of  said  mortgage;  the  pretense  for  said 
mortgage  deed  being"  that  the  said  Michael  Foot  owed  the  said  Samuels  a 
note  for  $5,000,  bearing  even  date  with  the  mortgage. 

(7)  That  on  the  seventh  of  February,  1885,  the  said  Michael  Foot  executed 
a  second  mortgage  to  the  defendant  IClettner  on  the  same  property  covered  bj 
the  mortgage  to  Samuels,  the  pretended  consideration  of  which  was  a  debt  for 
•5,000  which  he  professed  to  owe  said  Klettner. 

(8)  That  these  three  mortgages  were  recorded  in  the  proper  office  on  the 
ninth  of  February,  1885,  during  the  term  of  the  court  at  which  plaintiff  re- 
covered its  judgment  above  mentioned. 

(9)  That  the  assignment  above  referred  to  bears  date  the  twenty-ninth  of 
February,  1885>  but  was  executed  on  the  nineteenth  day  of  that  month,  *' im- 
mediately before,  and  in  anticipation  of,  the  levy  of  plaintiff's  execution^ 
that  the  assignment  undertakes  to  convey  to  the  said  Mordecal  Foot  all  of  the 
i-eal  estate  of  said  Michael  Foot,  and  also  all  his  goods,  accounts,  notes,  and 
bonds,  for  the  purpose  of  having  the  same  sold  by  said  Mordecal  for  such 
prices  and  upon  such  terms  as  he  may  see  fit,  and  applying  the  prooetds,  first, 
to  the  payment  of  the  costs  and  expenses  of  the  assignment,  together  with 
rents  and  taxes,  and,  next,  to  the  payment  of  all  the  debts  of  the  said  Michael; 
giving  a  priority,  however,  to  "any  debts  that  may  be  already  secured  by 
pledges,  mortgages,  judgments,  or  other  liens  or  incumbrances  upon  said  prop- 
erty, or  any  part  thereof,  that  the  law  shall  require  to  be  first  paid." 

(10)  That  the  said  Michael  Foot  has  thus  placed  his  property  beyond  the 
reach  of  the  plaintiff's  execution,  unless  said  mortgages  and  assignment  are 
set  aside. 

(11)  "That  the  said  Michael  Foot  was  probably  insolvent  at  the  time  heex- 
ecuted  the  first  of  the  above-described  mortgages,  and  has  so  continued  ever 
since;  that  he  was  certainly  insolvent  before  executing  the  assignment  above 
described,  if  he  owed  any  considerable  portion  of  the  debts  allied  in  thesaid 
moitgages  to  be  owing  from  him;*'  that  various  other  creditors,  to  a  large 
amount,  of  said  Michael  Foot,  have  issued  attachments  against  his  property; 
that  said  assignment  is  void  on  its  face  by  reason  of  illegal  preferences  therein 
given;  that  the  plaintiff  is  informed  and  believes  that  the  indebtedness  which 
the  several  mortgages  purport  to  secure  is  pretensive,  and  that  said  Michael 
owes  the  mortgagees  nothing;  that  said  mortgages  were  not  executed  in  good 
faith,  but  were  given  with  the  intent  to  hinder,  delay,  and  defraud  the  cred- 
itor of  said  Michael  Foot,  and  that  the  assignment  was  executed  with  like 
purpose. 

(12)  That  the  creditors  of  Michael  Foot  are  very  numerous,  and  the  names 
of  some  of  them  not  known  to  the  plaintiff  or  its  attorneys. 

We  concur  with  the  circuit  judge  thatthis  complaint  does  state  facts  suffi- 
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ciAnt  to  constitute  a  cause  of  action,  and  we  only  propose  to  consider  the  sev- 
eral grounds  wherein  it  is  alleged,  in  the  argument,  to  be  deficient. 

First,  it  is  contended  that  inasmuch  as  this  action  is  brought  by  the  plain- 
tiff in  behalf  of  itself,  and  all  other  creditors  of  Michael  Foot  who  shall  come 
in,  seek  relief  by,  and  contribute  to  the  expense  of,  these  proceedings,  and  in- 
asmuch as  it  is  not  alleged  that  any  other  creditor  is  a  judgment  creditor  of 
Michael  Foot,  the  facts  stated  are  not  sufficient  to  constitute  a  cause  of  action. 
Tills  contention  is  based  upon  the  assumption  that,  in  a  creditors'  bill,  cUl  of 
those  in  whose  behalf  the  action  is  brought  must  be  judgment  creditors.  We 
do  not  think  that  such  an  assumption  is  well  founded,  and.  on  the  contrary, 
we  agree  with  the  circuit  judge  that  ''there  is  nothing  in  our  practice  which 
requires  all  or  any  of  the  creditors  in  whose  behalf  the  action  is  brought,  ex- 
cept the  one  named  as  plaintiff,  to  be  judgment  creditors."  The  reason  o£ 
this  is  obvious.  If  any  one  of  the  creditors  is  in  a  position  to  institute  the 
action,  he  may  do  so,  and,  if  the  action  results  in  making  equitable  assets, 
then  all  the  others,  even  simple  contract  creditors,  are  entitled  to  share  therein ; 
and  hence  the  action  may  be  brought  for  their  benefit,  even  though  they 
might  not  be  in  a  position  to  enable  them  to  institute  the  action  on  their  own 
behalf.  If  the  person  named  as  the  plaintiff  is  a  judgment  creditor,  and  has 
exhausted  his  l^al  remedies,  then  he  may  maintain  an  action  to  set  aside  a 
fraudulent  deed  whereby  property  has  been  placed  beyond  the  reach  of  his 
execution,  and  when  such  deed  is  set  aside  the  other  creditors  as  a  matter  of 
equity,  are  entitled  to  share  in  the  proceeds  of  the  property  thus  subjected  to 
the  payment  of  debts;  and  hence  the  action  may  be  instituted  by  the  judg? 
nient  creditor  on  his  own  behalf,  as  well  as  on  behalf  of  the  other  creditors, 
who,  though  not  entitled  to  bring  such  an  action,  are,  nevertheless,  equitably 
entitled  to  share  in  its  fruits. 

Kext,  it  is  contended  that  the  plaintiff  did  not  have  such  a  judgment  as  it 
was  entitled  to  enforce,  inasmuch  as,  under  the  ruling  in  State  v.  Moaes^  18 
8.  C.  378,  the  judgment  in  favor  of  the  plaintiff  stood  only  as  a  security  for 
those  who  may  have  sustained  damage  by  reason  of  the  breach  of  the  condi- 
tion of  the  bond,  who  must  come  in,  by  proper  proceedings,  and  establish  their 
claims;  and  there  is  no  allegation  that  this  had  been  done.  To  say  nothing 
of  the  fact  that  it  does  not  appear  in  the  complaint  what  was  the  character  of 
the  judgment  in  favor  of  the  plaintiff,  and  that,  under  a  demurrer,  no  fact 
can  be  considered  which  does  not  so  appear,  it  is  quite  sufficient,  in  answer 
to  this  objection,  to  say  that  it  does  appear  in  the  complaint  that  the  judg- 
ment was  not  only  for  $10,000,  which  is  assumed  to  have  been  the  penalty  of 
the  clerk's  bond,  though  that  fact  is  not  stated  in  the  complaint,  but  was  also 
for  the  sum  of  $166.79  costs  and  disbursements,  which,  of  course,  could  have 
been  immediately  enforced  by  levy  and  sale  of  the  judgment  debtor's  prop- 
erty, if  any  could  have  been  found  subject  to  levy  and  sale.  So  that,  even  as- 
suming that  the  plaintiff's  judgment,  so  far  as  the  $10,000  was  concerned, 
was  not  enforceable  without  further  proceedings,  yet  the  judgment  unques- 
tionably was  immediately  enforceable  for  the  amount  of  the  costs  and  disburee- 
ments,  and  that  furnished  a  sufficient  basis  for  this  action. 

Again,  it  is  contended  that  the  complaint  was  defective  in  not  containing 
any  allegation  that  the  plaintiff's  execution  had  been  returned  nulla  bona, 
Whether  the  other  allegations  in  the  complaint  would  be  sufficient  to  amount, 
practically,  to  such  an  allegation,  need  not  now  be  conMdered.  inasmuch  as  it 
has  been  determined  that  such  an  allegation  is  not  necessary  to  the  validity 
of  such  a  complaint.    Burch  v.  Brantley t  20  S.  C.  503. 

The  next  ground  taken  by  appellants  is  that,  even  if  the  plaintiff  is  entitled 
to  maintain  this  action  against  the  mortgagees,  it  cannot  be  maintained  against 
the  assignee,  inasmuch  as  the  judgment  in  favor  of  plaintiff  was  entered 
the  day  before  the  execution  of  the  deed  of  assignment,  and  thus,  having  a 
prior  lien  on  the  property  embraced  in  the  assignment,  the  plaintiff  was  en- 
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titled  to  no  equitable  relief,  as  against  the  assignment,  because  none  was 
needed.  The  question  here  raised  falls  more  properly  under  the  second  ground 
of  demurrer,  and  its  consideration  will  be  deferred  until  we  reach  that  ground; 
only  remarking  now  that  it  appears  from  the  assignment,  which  is  exhibited 
as  a  part  of  the  complaint,  that  it  covered  property  not  subject  to  levy  and 
sale  under  an  execution,  or  at  least  property  of  such  a  character  as  it  would 
be  very  difficult,  if  not  impossible,  to  reach  in  that  way;  and  to  that  extent* 
at  least,  a  cause  of  action  was  stated  against  the  assignee. 

Again,  it  is  urged  that,  if  the  plaintiff  be  entitled  to  maintain  this  action 
against  the  mortgagees  of  the  personal  property,  it  cannot  be  maintained 
against  Oberdorfer,  the  mortgagee  of  the  real  estate,  because  there  is  no  alle- 
gation in  the  complaint  that  the  property  embraced  in  that  mortgage  was  in- 
sufficient to  pay  the  mortgage  debt;  and  hence  the  plaintiff,  for  aught  that 
appears,  has  a  plain  and  adequate  remedy  at  law  against  the  property  covered 
by  that  mortgage.  The  meaning  of  this,  as  we  understand  it,  is  that  the 
plaintiff  could  have  levied  on  and  sold  the  equity  of  redemption,  as  it  is 
termed,  of  the  judgment  debtor,  in  the  real  estate  covered  by  that  mortgage, 
and  until  that  was  done  it  could  not  be  known  whether  it  would  be  necessary 
to  sell  the  whole  interest  in  the  property.  It  seems  to  us  that  this  position  of 
the  appellants  is  b^sed  upon  an  assumption  unfounded  in  fact;  for  it  is  al- 
leged that  the  debtor,  Michael  Foot,  has  rendered  it  impossible  for  the  plain- 
tiff to  collect  the  amount  due  on  said  judgment,  unless  the  assignment  and 
the  mortgages  are  set  aside.  Now,  if  this  allegation  be  true,  as,  under  the 
demurrer  it  must  be  taken  to  be,  then  it  amounts  to  an  ^legation  that,  if  the 
mortgages  are  allowed  to  stand,  the  debt  due  the  plaintiff  cannot  be  collected; 
and  this  could  not  be  true  unless  the  mortgage  d^ebts  were  sufficient  to  con- 
sume the  mortgaged  property. 

Finally,  it  is  urged  that  as  the  assignment  embraces  all  the  property  of  the 
debtor,  and  provides  for  the  payment  of  all  his  debts,  without  any  illegal  pref- 
erences amongst  the  creditors,  it  cannot  operate  to  hinder  or  delay  the  cred- 
itors. Whatever  force  there  may  be  in  this  position  when  the  case  comes  to 
be  tried  upon  its  merits  we  do  not  propose  now  to  consider,  but  its  pertinency 
to  the  question  raised  by  the  demurrer  is  not  apparent.  We  will  only  say 
that  if,  as  alleged,  the  assignment  was  executed  with  a  fraudulent  purpose, 
and  if,  as  is  apparent  from  its  terms,  it  places  the  disposition  of  the  property 
of  the  debtor,  which  otherwise  would  be  immediately  subject  to  levy  and  sale 
under  an  execution  in  favor  of  creditors,  absolutely  under  the  control  of  the 
assignee,  to  be  disposed  of  at  his  discretion;  and  if  it  provides,  as  it  does,  for 
the  payment  of  mortgage  debts  alleged  to  be  pretensive  and  fraudulent,  be- 
fore the  payment  of  plaintiff's  judgment,-— it  would  seem  to  be  clear  that  a 
sufficient  cause  of  action  for  setting  it  aside  has  been  stated.  We  agree,  there- 
fore, with  the  circuit  judge  that  the  first  ground  of  demurrer  cannot  be  sus- 
tained. 

As  to  the  second  ground,  that  several  causes  of  action  are  improperly  united 
in  the  complaint,  we  also  agree  with  the  circuit  judge  in  the  conclusion  which 
he  has  reached.  It  seems  to  us  that  there  is  really  but  one  cause  of  action 
slated  in  the  complaint,  arising  from  the  right  of  the  creditors  to  have  the 
property  of  their  debtor  applied  to  the  payment  of  their  debts,  which  right 
has  been  invaded  and  sought  to  be  defeated  by  the  fraud  of  the  debtor,  par- 
ticipated in  by  the  other  defendants,  in  attempting  to  place  his  property  be- 
yond tlie  reach  of  his  creditors,  or  so  entangling  it  with  fraudulent  claims  as 
to  offer  serious  obstructions  to  any  attempt  to  reach  it  by  th6  ordinary  pro- 
cess of  law.  The  fact  that  the  other  defendants  participated  in  the  fraud  of 
the  debtor  at  different  times,  and  that  their  fraudulent  claims  affected  dif- 
ferent portions  of  the  property,  cannot  affect  the  question.  This  view  is 
fully  sustained  by  the  authorities  cited  by  the  circuit  judge  and  by  the  coun- 
sel for  respondent,  as  will  be  seen  by  refei^nce  to  some  of  these  authorities. 
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In  Pomeroy  on  Remedies  (section  349^  it  is  said:  "If  the  debtor  has  at  dif- 
ferent times  assigned,  in  alleged  fratia  of  his  creditors,  different  parcels  of 
his  property  to  different  assignees^  or  if  different  parcels  of  property  are  held 
by  different  persons  in  alleged  fraud  of  the  debtor's  creditors,  so  that  the 
equitable  ownership  is  claimed  to  be  vested  in  him,  all  of  these  assignees,  or 
ail  these  holders  of  the  legal  title,  may  be  joined  with  the  debtor  as  co-de-  ' 
fendants  in  one  action.  The  reason  given  for  this  rule,  permitting  separate 
assignees  or  holders  of  the  legal  title  to  be  joined,  although  they  take  by  dif- 
ferent conveyances,  and  at  different  times,  is  that  they  all  have  a  common  in- 
terest centering  in  the  point  at  issue  in  the  cause;  so  that,  while  the  title  to 
one  piece  of  property  is  in  one  defendant,  and  the  title  to  some  other  distinct 
piece  is  in  another  defendant,  yet  these  various  titles  were  taken  and  are  now 
held  for  a  common  purpose,  and  to  accumpiish  the  same  fraudulent  end.  All 
are  privy  to  have  been  concerned  in  acts  tending  to  the  same  illegal  result. 
The  matters  are  not  distinct,  but  are,  in  truth,  all  connected  with  the  same 
fraudulent  transaction,  in  whicli  all  the  defendants  have  participated. ''  This 
was  the  rule  in  the  former  court  of  equity,  which,  as  is  said  in  Pomeroy  on 
Remedies,  (section  480,)  has  not  been  changed,  in  this  respect,  by  the  Ciode. 
In  BrinkerhoffY.  JBroion,  6  Johns.  Ch.  139,  it  was  held  that  a  bill  may  be 
filed  against  several  persons,  relative  to  matters  of  the  same  nature,  forming: 
a  connected  series  of  acts,  all  intended  to  defraud  and  injure  the  plaintiffs,. 
and  in  which  all  of  the  defendants  were  more  or  less  concerned,  though  not 
jointly,  in  the  same  act.  That  case,  upon  examination,  will  be  found  very 
much  like,  so  far  as  the  principles  involved  are  concerned,  the  one  now 
under  consideration.  In  Williams  v.  Neel^  10  Rich.  £q.  338,  a  creditors' 
bill  to  set  aside  deeds  made  at  different  times,  for  different  pieces  of  property, 
to  the  several  defendants,  was  sustained.  The  same  doctrine  was  recognized 
in  BarJUey  v.  Barkley,  14  Rich.  Eq.  12. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be 
affirmed.  * 

SncpsoN,  C.  J.,  and  Mo€k>WAN,  J.,  concur. 


BoozBB  V.  TEiAGUE,  Ex'r,  etc. 
{Supreme  C&uii  of  South  CaroHna,    October  10«  1887.) 

1.  MoRTGAOE— Deed  Absolute  in  Foam — Parol  Evidence. 

When  a  deed  is  absolute  upon  its  face,  its  legal  effectcannot  be  varied  by  evidence 
of  a  parol  agreement  that  it  was  given  on  condition  that  the  grantee  should  pay 
two  notes  given  by  the  grantor  for  the  deferred  payments  of  the  purchase  money 
on  the  sale  of  the  land  to  the  latter. 

2.  Frauds,  Statute  of— Part  Perform ance— Possession. 

A  person  made  a  parol  promise  to  reconvey  laud  to  his  mother.  Held,  that  the 
payment  by  the  mother  of  the  purchase-money  mortgage  on  the  land,  and  posses- 
sion of  the  land  by  her,  such  possession  not  being  in  pureaance  of  the  alleged  con- 
tract, was  not  such  part  performance  as  would  relieve  the  contract  from  the  opera- 
tion of  the  statute  of  frauds.^ 

3.  Same— Memorandum— Letter. 

A  i)erson  made  a  parol  agreement  to  convey  land  to  his  mother,  as  evidence  of 
which  the  contents  of  a  letter  from  him  to  his  sister  was  testified  to,  the  testimony 
being  as  follows:  *'  He  said  that  he  was  in  great  trouble,  and  that  he  had  to  have 
assistance  from  some  source  or  other,  and,  if  his  mother  could  assist  him  in  any 
way,  he  was  willing  to  relinquish  all  interest  in  the  Whitman  place  [the  land  in 
controversy]  to  procure  the  money  that  he  desired."  Seid  that,  even  though  the 
letter  itself  containing  this  language  had  been  introduced  in  evidence,  the  writing 
would  not  have  been  a  sniBdent  oonipliance  with  the  statute  of  frauds  for  a  court 
of  equity  to  decree  specific  performance  of  the  oontract 

>As  to  the  part  performance  that  will  take  a  parol  contract  for  the  conveyance  of 
land  out  of  the  statute  of  frauds,  see  Martin  v.  Patterson,  (S.  0.)  2  S.  £.  Rep.  859,  and 
noit. 
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4.  Tbusts— Rbbultino  Teust— Paymbht. 

A  mother  gave  to  her  son  an  absolute  deed  to  a  piece  of  land,  the  son  uiakini^  a 
parol  promise  to  pay  two  notes  which  she  had  given  to  her  vendor  for  the  amount 
of  tlie  purchase  money.  These  not^s,  however,  were  snbseqaeiitlv  paid  by  the 
mother.    Hdd,  that  there  was  no  resulting  trust  in  the  land  in  her  ravor. 

j5.  Judgment — Res  Awudicata— Plkading. 

In  a  proceeding  by  an  executor  to  have  a  portion  of  the  real  t}"*  of  hia  testatrix  sold 
to  pay  debts  of  the  estate,  an  infant,  was  made  a  party.  The  latter  app^ffed  by 
guardian  ad  lii^n,  and  put  in  a  formal  answer,  submitting  his  rights  to  the  protec- 
tion of  the  court.  In  the  complaint  the  executor  alleg^  that  his  testatrix  died 
seized  of  a  tract  of  land  containing  295  acres,  '*also  of  an  additional  tract  of  60 
acres,  known  as  the  'Whitman  Place.' "  The  court  ordered  a  sale  of  100  of  the  295 
acres.  Neld^  that  the  fact  that  the  infant  defendant  did  not  in  terms  deny  the  alle- 
gation in  the  complaint  that  the  testatrix  died  seized  of  the  "  Whitman  place," 
could  not  be  .construed  as  an  admission  by  him  of  such  allegation,  and  bar  him 
from  claiming  title  to  said  *  Whitman  place."  on  the  ground  that  it  was  res  adju- 
dicata. 

6.  Limitation  of  Actions— Inpawot—Co-Tenawcy. 

Tiie  minority  of  one  co-tenant  will  protect  the  interests  of  his  adult  co-tenant 
from  the  operation  of  the  statute  of  limitations  during  such  minority. 

7.  Witness— Rebuttal, 

Defendants  introduced  evidence  to  the  effect  that  plaintiff's  intestate  had  made 
no  claim  to  the  land  in  controversy,  which  contention  plaintiff  rebutted  with  other 
evidence.  ffeJd,  that  defendants  were  not  entitled  as  a  matter  of  right  to  the  privi- 
le^e  of  replying  to  the  reply  of  plaintiff. 

8.  Same. 

Plaintiff,  who  claimed  land  under  B.,  was  permitted  to  prove  declarations  of  B. 
as  to  his  claim  to  the  land,  such  evidence  not  being  offered  in  support  of  B.'s  title 
to  the  land,  but  simply  to  rebut  the  testimony  offered  by  defendants  that  B.  had 
never  set  up  any  6laim  to  the  land,    i/e/d,  that  such  evidence  was  admissible. 

9.  Evidence— Documentary — Contents  of  Lost  Letter. 

Plaintiff  claimed  land  as  heir  at  law  of  B.,  who,  as  defendants  claimed,  had 
agreed  to  convey  the  land  to  T.,  their  devisor,  as  evidence  of  which  agreement  they 
sought  to  introduce  the  testimony  of  M.  as  to  the  contents  of  a  letter  written  by  B. 
to  M.,  the  letter  itself  being  lost.    Held,  that  such  testimony  was  properly  excluded. 

10.  Appeal— Harmless  Error— Evidence. 

It  appeared  that  the  testimony,  which  defendants  claimed  they  were  improperly 
debarr^  the  privilege  of  introducing,  was  presented  to  the  court  io  the  form  of  lull 
and  voluminous  affidavits,  upon  the  motion  for  a  new  trial,  in  passing  upon  which 
motion  the  court  said :  "  I  do  not  consider  the  additional  evidence  such  as  entitles 
the  defendants  to  a  new  trial."  Heid^  that  the  exclusion  of  such  testimony  could 
have  worked  no  wrong  to  defendants. 

11.  Same— Review  of  Findihos  oi  Fact. 

The  objection  that  the  judge  of  the  lower  court  committed  error  in  his  findings 
of  fact  will  not  be  considered,  where  there  appears  to  be  enough  in  the  testimony 
to  support  the  conclusions  of  fact  reached. 

Appeal  from  court  of  common  pleas,  2^'ewberry  county;  Kershaw,  Judge. 
Mooiman  (P  JSimkins,  for  appellants.    Qoggans  d-  Herbert^  for  respondent. 

MoIVERi  J.  This  was  an  action  brought  by  the  plaintiff  to  recover  a  cer- 
t  ain  tract  of  land,  known  as  the  "Whitman  Place,"  for  the  benefit  of  herself  and 
lier  infant  son,  John  D.  Boozer,  Jr.,  who,  because  of  his  minority,  has  been 
made  a  defendant.  Her  claim  is  based  upon  the  allegation  tliat  her  deceased 
husband,  John  D.  Boozer,  Sr.,  died  seized  and  possessed  of  the  land,  and  she, 
its  his  widow,  and  their  infant  son,  John  D.,  being  his  only  heirs  at  law,  are 
entitled  to  recover  possession  of  the  said  land  from  the  other  defendants,  who, 
it  is  alleged,  wrongfully  withhold  the  possession  from  them.  The  claim  of 
the  defendants,  (except  John  D.  Boozer,  Jr.,  who,  though  nominally  a  defend- 
ant, is  practically  one  of  the  plaintiffs,  and  will  be  so  treated  throughout  this 
discussion,)  on  the  other  hand,  is  that  the  land  in  controversy  really  belonged, 
equitably,  if  not  legally,  to  Elizabeth  C.  Teague,  and  that  they,  as  her  devtieee, 
are  entitled  to  retain  possession  thereof.  The  case  was  by  consent  heard  by 
Judge  Kershaw,  without  a  jury,  who  rendered  judgment  in  favor  of  the 
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plaintiff,  refusing  a  motion  for  a  new  trial  sabmitted  by  the  defendants,  and 
from  such  judgment,  as  well  as  the  order  refusing  the  motion  for  a  new  trial, 
all  of  the  defendants,  except  Mrs.  Frances  E.  Mills  and  John  D.  Boozer,  Jr., 
appeal,  upon  numerous  grounds  set  out  in  the  record. 

The  decree  of  the  circuit  judge  states  sq  fully  and  clearly  the  facts  of  the 
case,  and  so  satisfactorily  vindicates  the  correctness  of  his  conclusions,  that, ' 
but  for  the  earnestness  with  which  this  appeal  has  been  urged,  it  would 
scarcely  be  necessary  to  add  anything  to  what  he  has  so  well  said.  There 
cannot  be  a  doubt,  after  reading  the  voluminous  testimony  set  out  in  the 
<«case,"  though  even  this  is  denied  in  the  answers  of  the  defendants,  that  on 
the  ninth  of  November,  1871,  Mrs.  Elizabeth  C.  Teague  made  an  absolute  deed 
to  her  son  by  a  former  marriage,  John  D.  Boozer,  Sr.,  for  the  tract  of  land  in 
controversy,  which  had  been  conveyed  to  her  by  one  Whitman  on  the  same 
day.  So  far  as  we  can  learn,  the  deed  was  in  the  usual  form,  with  a  general 
warranty,  qualified  by  these  words:  ** Except  as  regards  the  two  notes  given 
for  the  purchase  money."  The  title  having  thus  been  vested  in  John  D. 
Boozer,  Sr.,  must  necessarily  now  be  in  his  heirs  at  law,  unless  it  has  passed 
out  of  him  in  some  way.  The  fundamental  inquiry,  therefore,  in  the  case  is, 
did  this  title  ever  pass  out  of  John  D.  Boozer,  Sr.,  in  his  life*time?  for  there 
is  no  pretense  that  his  heirs  at  law  have,  since  his  death,  been  divested  of  the 
title,  except,  perhaps,  by  the  statute  of  limitations,  of  which  we  will  speak 
hereafter.  To  maintain  the  defense  set  up  the  burden  is  upon  the  defend- 
ants to  show  that  the  title  did,  during  the  life^time  of  John  D.  Boozer,  Sr., 
pass  back  to  his  mother,  Mrs.  Elizabeth  0.  Teague,  under  whom  defendants 
claim.  This  they  claim  has  been  done  in  several  ways.  First,  they  contend 
that  the  deed  from  Mrs.  Teague  to  her  son.  Boozer,  was  made  upon  condition 
that  he  was  to  pay  the  two  notes  given  by  Mrs.  Teague  to  Whitman  for  the 
credit  portion  of  the  purchase  money,  and  that  by  reason  of  the  breach  of  such 
condition  and  the  re-entry  by  Mrs.  Teague  the  title  revested  in  her.  But  there 
is  no  such  condition  inserted  in  thedeed,  and  it  is  quitecertain  that  parol  evi- 
dence is  wholly  insufficient  to  establish  such  a  condition,  for  that  would  be  a 
very  material  addition  to  the  deed,  essentially  varying  its  legal  effect.  Mowry 
V.  Stogner,  3  S.  G.  251;  Hammond  v.  Railway  Co.,  15  S.  G.  10. 

It  seems  to  us  that  the  circuit  judge  went  as  far  as  he  well  could  have 
done  in  favor  of  the  defendants,  perhaps  too  far,  in  receiving  parol  evidence 
to  explain  what  is  termed  the  ambiguity  arising  from  the  words  above  quoted, 
which  were  inserted  in  the  clause  of  warranty.  It  does  not  seem  to  us  that 
those  words  raised  any  ambiguity  at  all.  The  evidence  clearly  shows  that 
Mrs.  Teague  bought  the  land  from  Whitman  for  her  son,  paying  the  one- 
third  of  the  purchase  money  in  cash,  as  a  gift  to  him,  and  giving  her  two 
notes  for  the  credit  portion,  which  it  was  understood  were  to  be  paid  by  her 
son.  Now,  inasmuch  as  she  had  given  a  mortgage  on  the  land  to  Whitman, 
to  secure  the  payment  of  these  two  notes,  it  was  quite  natural  and  proper, 
when  she  conveyed  the  land  to  her  son,  to  insert  in  the  warranty  an  excep- 
tion so  far  as  the  two  notes  were  concerned,  so  that,  if  Whitman  should  find 
it  necessary  to  foreclose  his  mortgage  and  sell  the  land,  the  son  would  have 
no  recourse  upon  his  mother  for  breach  of  the  warranty  in  the  deed  to  him, 
which,  without  the  words  inserted,  he  undoubtedly  would  have  under  a  gen- 
eral warranty  unqualified  by  such  an  exception.  It  seems  to  us  that  the 
words  Inserted  plainly  meant  this,  and  nothing  more:  that  Mrs.  Teague  war- 
ranted the  title  to  her  son  against  all  persons  except  the  mortgagee,  who 
might  enforce  payment  of  the  notes  out  of  the  land.  Be  this  as  it  may,  how- 
ever, it  is  quite  certain  that  neither  the  evidence  adduced  nor  any  other  parol 
evidence  would  have  been  sufficient  to  incorporate  in  the  deed  such  a  condi- 
tion as  that  claimed  by  defendants. 

Again,  it  is  urged  that  the  failure  to  insert  such  a  condition  in  the  deed  was 
the  result  of  accident  or  mistake,  and  that  a  court  of  equity  will  grant  relief 
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against  such  an  omission  by  reforming  the  de«d.  Without  going  into  the 
legal  aspects  of  such  a  contention,  It  is  quite  sufficient  to  say  that  thtt«  is  no 
evidence  whatever  upon  which  to  raise  the  question.  The  testimony  of  the 
scrivener  who  drew  the  deed  shows  that  it  was  drawn  in  accordance  with  the 
wishes  and  instructions  of  the  parties;  and  the  very  facttliat  tlie  words  above 
quoted  were  Inserted  in  the  clause  of  warranty  is  evidence  that  the  matter  of 
making  provision  for  the  payment  of  the  notes  waa  not  overlooked  at  the 
time.  Indeed,  there  is  a  total  lack  of  any  evidence  whatever  to  show  that 
anything  was  omitted  from  the  deed  which  the  parties  intended  or  desired 
should  be  inserted.  The  most  that  can  be  said  of  it  is  that  the  old  lady  ex- 
pected her  son  to  pay  the  two  notes,  but  that  she  took  no  steps  to  bind  him 
legally  to  do  so.  All  that  she  did  do,  and  all  that  the  evidence  shovrs  she  de- 
sired to  do,  was  to  protect  herself  against  any  claim  for  breach  of  warranty  in 
case  the  mortgagee  should  find  it  necessary  to  sell  the  land,  which  she  con- 
veyed absolutely  to  her  son,  under  the  mortgage  which  she  had  given  to 
secure  the  payment  of  the  credit  portion  of  the  purchase  money. 

Again,  it  is  urged  that  there  was  a  contract  between  John  D.  Boozer,  Sr., 
and  Mrs.  Teague,  whereby  he  agreed  to  surrender  the  land  to  her  in  consid- 
eration of  the  payment  by  her  of  certain  money  for  him,  and  that,  by  reason 
of  the  performance  on  her  part  of  the  terms  of  such  contract,  he  was  bound 
to  perform  his  part.  This  claim  rests  upon  the  doctrine  of  specific  perform- 
ance of  a  contract:  and  the  fli-st  difficulty  which  the  defendants  have  to  en- 
counter is  that  no  such  claim  is  set  ap  in  their  answers.  On  the  contrary, 
such  a  claim,  resting  as  it  does  upon  the  assumption  that  the  legal  title  was  in 
John  D.  Boozer,  is  wholly  inconsistent  with  the  defenses  there  set  up.  But, 
waiving  this,  it  seems  to  us  very  clear  that  the  defendants  have  wholly  failed 
to  make  such  a  case  as  would  entitle  them,  or  their  testatrix,  to  claim  the  spe- 
cific performance  of  a  contract  for  a  reconveyance  of  the  land.  It  is  quite 
dear  that  the  contract,  if  there  was  one,  rested  altogether  in  parol,  and  hence 
it  is  incumbent  upon  the  defendants  to  show  such  a  part  performance  as  would 
take  the  case  out  of  the  operation  of  the  statute  of  frauds.  We  agree  with 
the  circuit  judge  that  the  evidence  that  there  was  any  contract  on  the  part  of 
the  said  John  B.  Boozer,  Sr.,  to  reeonf>ey  the  land  to  his  mother,  if  not  alto- 
gether wanting,  is  of  a  very  loose  and  shadowy  character.  The  most  that  can 
be  said  is  that  Boozer,  impressed  with  a  feeling  of  gratitude  for  the  the  kind- 
ness of  his  mother  in  furnishing  the  money  necessary  to  relieve  him  from 
serious  trouble  into  which  he  had  fallen,  expressed  a  willingness  to  surrender 
the  land  to  his  mother.  But  there  is  a  singular  absence  of  any  testimony 
tending  to  show  that  either  the  mother  or  the  son  ever  supposed  or  understood 
that  the  land  was  to  be  reconveyed  to  her  in  consideration  of  the  money  which 
she  had  paid  out  to  relieve  him  from  his  troubles.  The  inference  to  be  drawn 
from  tlie  testimony  is  that  the  mother  paid  out  this  money,  under  the  prompt- 
ings of  maternal  feelings,  to  relieve  her  son  from  distress,  and  not  with  any 
view  or  expectation  of  a  contract  for  the  reconveyance  of  the  land,  and  that 
the  son,  upon  his  return  from  exile,  prompted  by  a  feeling  of  gratitude,  and 
not  as  a  matter  of  contract,  declared  his  willingness  to  surrender  the  land  to 
bis  mother,  which  he  seems  to  have  done.  But  it  nowhere  appears  that  this 
was  a  matter  of  contract,  whereby  he  had  bound  himself-  to  reconvey  the  land 
to  his  mother;  and  accordingly  we  find  no  evidence  that  any  stepd  were  taken, 
or  even  any  wish  expressed,  to  carry  out  such  supposed  contract  by  a  recon- 
veyance of  the  land.  But  even  assuming  that  there  was  a  verbal  contract  to 
reconvey  the  land,  the  question  still  remains  whether  there  was  such  part 
performance  as  would  relieve  it  from  the  operation  of  the  statute  of  frauds. 
The  mere  payment  of  the  purchase  money  would  not  be  sufficient,  even  as- 
suming that  it  was  paid,  although  the  evidence  is  far  from  dear  as  to  the 
amount  itaid.  Nor  will  the  fact  that  Mrs.  Teague  was  in  possession  be  sufii* 
cient;  for  she  did  not  take  possession  under  and  in  pursuance  of  the  alleged 
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contract    Poag  v.  Sandifer,  5  Rich.  £q.  Gas.  170;  Mima  v.  Chandler^  21  S. 
a  480. 

It  is  urged,  however,  that  the  letter  of  John  D.  Boozer,  Sr.»  to  Mrs.  Fran* 
OBB  £.  Mills,  his  sister,  the  contents  of  which  were  testified  to  by  0.  C.  Teague, 
was  a  sufficient  compliance  with  the  statute  of  frauds.  The  testimony  of 
thai  witness  as  to  this  point  was  as  follows:  ''He  said  that  he  was  in  great 
trouble,  and  that  he  had  to  have  assistance  from  some  source  or  other,  and  if, 
after  speaking  to  his  mother  through  Fannie  Mills,  if  she  could  assist  him 
in  any  way,  he  was  willing  to  relinquish  all  interest  in  the  Wiiitman  place  to 
procure  the  money  that  he  desired."  Now,  it  is  apparent  that,  if  the  letter 
itaelf  containing  this  language  had  been  introduced  in  evidence,  instead  of  the 
verbal  testimpny  of  a  witness  as  to  its  contents,  it  would  not  establish  such 
an  agreement  as  that  its  specific  performance  would  be  enforced  by  a  court 
of  equity.  The  rule  being  that  the  writing  relied  upon  must  contain  all  the 
material  terms  of  the  agreement,  and  that  it  cannot  be  supplemented  by  parol 
evidence,  {Hyd€  v.  Cooper,  18  Rich.  £q.  Gas.  257,)  this  letter  would  be 
plainly  insufficient*  No  amount  being  stated,  it  would  be  difficult  for  a  court 
locking  only  to  that  letter  to  frame  a  decree  for  specific  performance. 
.  The  fact  that  improvements  were  made  ou  the  Whitman  place  by  Mrs. 
Teague  during  her  life*time,  and  continued  by  defendants  since  her  death, 
cannot  avail  anything;  for,  if  there  was  no  contract  to  reoonvey,  as  we  have 
seen,  then  such  improvements  were  made  with  full  knowledge  that  the  legal 
title  was  in  Boozer.  Indeed,  the  evidence  would  seem  to  show  that  these 
iaiprovements  were  commenced  before  there  was  any  pretense  that  tliere  had 
been  any  agreement  to  surrender  the  land,  and  consequently  could  not,  witli 
any  prc^riety,  be  said  to  have  been  in  pursuance  of  such  alleged  agreement. 
Tbe  fact  that  Mrs.  Teague  paid  the  notes  for  the  purchase  money  of  the  land 
after  tbe  conversation  between  herself  and  hereon,  when  he  returned,  cannot 
adieet  the  question;  for  the  witnesses  who  undertake  to  prove  an  agreement 
fertile  surrender  of  the  land  do  not  state,  as  the  consideration  for  such  agree- 
ment, the  payment  of  these  notes,  but,  on  the  contrary,  state  as  such  consid- 
emllon  the  payment  of  the  money  which  Mrs.  Teague  had  advanced  to  relieve 
ber  son  from  the  difficulties  in  which  he  had  become  entangled.  She  was  le- 
gally liable  to  Whitman  for  the  payment  of  these  notes,  in  any  event;  and  if 
she  saw  fit  to  pay  them  and  have  the  mortgage  extinguished,  instead  of  tak- 
ing the  proper  steps  to  secure  herself,  such  payment  cannot  be  imported  into 
tbe  previous  agreement,  if  there  had  been  one,  as  part  consideration  therefor. 

Again,  it  is  contended  that  the  question  of  title  as  to  the  infant  defendant, 
John  D.  Boozer,  Jr.,  has  been  already  adjudged  against  him;  and  this  being 
so,  the  plaintiff  having  lost  the  protection  which  she  might  otherwise  claim 
under  the  disability  of  her  infant  son,  is  barred  by  the  statute  of  limitations 
from  maintaining  this  action.  To  sustain  this  defense  of  res  adjudieata,  the 
record  of  a  proceeding  instituted  in  the  court  of  common  pleas,  by  Charles  0. 
Teague  as  executor,  soon  after  the  death  of  Mrs.  Teague,  to  which  the  infant 
defendant,  John  D.  Boozer,  Jr.,  was  a  party,  is  relied  upon.  The  object  of 
that  proceeding  was  to  obtain  an  order  for  the  sale  of  a  portion  of  the  real 
estate  of  Mrs.  Teague,  in  aid  of  the  personalty,  for  the  payment  of  hw  debts. 
The  complaint  exhibited  the  will  of  Mrs.  Teague,  whereby  she  disposed  of 
"all  her  real  estate"  without  further  description  or  specification.  Although 
it  did  not  appear  from  the  will  that  Mrs.  Teague  assumed  to  be  the  owner 
of  the  land  in  controversy,  and  did  not  undertake  to  dispose  of  it  by  her  will 
specifically,  yet  it  was  alleged  in  the  complaint  that  she  died  seized  and  pos- 
sessed of  a  tract  of  land  containing  295  acres,  "also  of  an  additional  tract  of 
60  acres,  known  as  the  'Whitman  place.*''  The  minor,  John  D.  Boozer,  Jr., 
appeared  by  guardian  at  litem,  and  put  in  a  formal  answer,  submitting  his 
rights  to  the  protection  of  the  court.  The  case  was  referred  to  the  master, 
who,  among  other  things,  reported  "that  Eliziibeth  C.  Teague  died  in  thepos- 
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session  of  the  whole  of  the  295  acres  of  land,  of  which  her  former  husband, 
John  D.  Boozer,  died  seized  and  possessed,  and  also  60  acres,  more  or  less,  of 
land,  known  as  the  < Whitman  Place/  "    This  report  was  confirmed,  and  the 
court  ordered  that  100  of  the  295  acres  be  sold  to  pay  the  debts  and  costs  of 
the  proceedings.    After  this,  no  further  proceedings  were  had  in  the  case. 
How  this  can  be  regarded  as  an  adjudication  of  the  title  to  the  Whitman  place 
it  is  very  difficult,  if  not  impossible,  to  conceive.    No  such  issue  was  neoea- 
sarily  raised,  and  none  such  was  decided,  or  necessary  to  be  decided,  under  the 
proceedings  which  were  had  in  the  case.    True,  the  executor  alleged  that 
Mrs.  Teague  died  seized  and  possessed  of  the  Whitman  place,  and  in  the  an- 
swer of  the  Infant  there  is  no  denial  in  terms  of  that  allegation,  nor  was  there 
any  necessity  for  such  a  denial  on  the  part  of  the  infont  defendant.     His 
formal  answer,  committing  his  rights  to  the  protection  of  thecourt,  was  suffi- 
cient to  raise  any  issue  necessary  for  the  protection  or  preservation  of  his 
rights ;  and  if  it  had  been  deemed  necessary  to  determine  the  question  of  title 
to  the  Whitman  place,  as  it  was  not,  then  the  formal  answer  would  have  been 
sufficient  to  raise  that  question.    It  cannot,  therefore,  with  any  propriety  be 
said  that  the  infant  defendant,  by  not  denying  in  terms  the  allegation  in  the 
complaint  that  Mrs.  Teague  died  seized  and  possessed  of  the  Whitman  plaoe. 
has  thereby  admitted  such  allegation.    It  will  also  be  observed  that  the 
master,  in  his  report,  did  not  find  that  Mrs.  Teague  died  seized  and  posseesed 
of  the  Whitman  place,  but  only  that  she  died  "in  tTie  possession''  of  that 
place.    Indeed,  the  very  fact  that  100  acres  of  the  295-acre  tract,  about  whidi 
there  does  not  seem  ever  to  have  been  any  dispute,  was  recommended  to  be 
sold,  instead  of  the  separate  tract  of  60  acres,  the  legal  title  to  which  was 
certainly  not  in  Mrs.  Teague,  would  seem  to  indicate  a  purpose  not  to  decide 
anything  in  reference  to  the  title  to  that  tract;  and  this  may  be  the  reason 
why  the  master,  although  it  was  alleged  in  the  complaint  that  Mrs.  Teague 
died  seized  and  possessed  of  the  Whitman  place,  simply  found  that  she  died 
*'in  t?ie  possession''  of  that  land;  which  finding  was  precisely  in  accordance 
with  the  facts  as  developed  by  the  testimony  in  the  present  controversy.    It 
is  quite  clear,  therefore,  that  the  plea  of  res  adjudieata  as  to  the  infant,  John 
D.  Boozer,  Jr.,  cannot  be  sustained.    This  being  so,  it  is  equally  clear  that 
the  plea  of  the  statute  of  limitations  as  to  the  plaintiff  cannot  be  sustained, 
as  she  is  protected  by  the  minority  of  her  co-tenant,  John  D.  Boozer»  Jr.    See 
Hill  V.  Sanders^  4  Hich.  Law,  521,  where  it  was  held  that  the  rule  was  well 
settled  in  this  state  that  the  minority  of  one  co-tenant  will  protect  the  inter- 
rests  of  his  adult  co-tenant  from  the  operation  of  the  statute  of  limitations, 
and  that  the  rule  extends  to  tenants  in  common  as  well  as  to  joint  tenants, 
and  applies  whether  the  infant  co-tenant  is  joined  in  the  action  to  try  tlie 
title  or  not. 

Our  next  general  inquiry  is  whether  the  circuit  judge  erred  in  his  rulings 
as  to  the  admissibility  of  evidence.  It  seems  to  us  that  the  rulings  of  the 
circuit  judge  were  strictly  in  accordance  with  the  provisions  of  the  Code,  and 
we  do  not  see  how  this  could  be  made  more  plain  tiian  it  is  made  by  the  state- 
ments of  Judge  Kershaw  in  his  decree.  It  is,  however,  earnestly  contended 
that  there  was  error  in  excluding  the  testimony  of  Mrs.  Mills  as  to  the  con- 
tents of  the  letter  received  by  her  from  John  D.  Boozer,  Sr.  It  will  be  ob- 
served that  this  witness,  though  a  party  to  the  record,  and  directly  interested 
in  the  result  of  the  action,  notwithstanding  the  fact  that  she  put  in  no  an- 
swer, was  permitted  to  testify  as  to  the  loss  of  the  letter,  but  was  not  per- 
mitted to  testify  as  to  its  contents,  for  that  would,  in  the  face  of  the  Gode^ 
have  been  allowing  her  to  testify  as  to  the  communication  made  to  her  by  a 
party  then  deceased,  under  whom  the  plaintiff  claimed  as  heir  at  law.  This 
ruling  was  precisely  in  accordance  with  the  decision  of  this  court  in  the  case 
of  Standridge  v.  Powell,  118.  C.  549. 

Again,  it  is  urged  that  the  circuit  judge  erred  in  permitting  respondent  to . 
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prove  declarations  of  John  D.  Boozer,  under  whom  she  claimed,  as  to  his 
claim  to  the  land  after  his  mother's  death.  It  will  be  observed  that  these 
declarations  were  not  offered  in  support  of  John  D.  Boozer's  title  to  the  land, 
but  simply  to  rebut  the  testimony  offered  by  defendants  that  he  had  never 
set  up  any  claim  to  the  land  after  his  return  from  exile,  as  well  as  to  explain 
his  acts  in  taking  possession  of  the  land ;  and  for  these  purposes  the  testimony 
was  competent. 

The  complaint  made  by  the  appellants,  that  the  Judge  erred  in  refusing  them 
the  privil^e  of  replying  to  the  testimony  offered  by  the  plaintiff  in  reply  can- 
not be  sustained.  In  the  first  place  it  does  not  appear  from  the  ''case,'*  as 
lurepared  for  argument  here,  that  any  objection  was  made  to  the  plaintiff's 
testimony  as  not  being  reply,  or  that  any  application  was  made  to  the  court 
for  the  privilege  of  replying  thereto.  But  as  no  objection  upon  this  ground 
has  been  interposed  by  respondent's  counsel,  who,  on  the  contrary,  has,  im- 
pliedly at  least,  admitted  tliat  the  proper  foundation  was  laid  for  this  ground, 
we  will  assume  that  the  objection  was  made,  and  the  privilege  asked  for,  at 
the  proper  time.  Still,  we  think  there  was  no  error  in  the  course  pursued  at 
the  trial.  The  defendants'  case  rested  largely  upon  the  alleged  fact  that  John 
D.  Boozer,  Sr.,  after  bis  return,  never  set  up  any  claim  to  the  land,  and  never 
resumed  possession  thereof,  and  the  testimony  now  in  question  was  mani- 
festly in  reply  to  the  evidence  adduced  by  the  defendants  to  sustain  that  posi- 
tion, and  was  therefore  properly  received  as  a  reply  to  the  defendants'  evi- 
dence. This  being  so,  it  is  clear  that  the  defendants  were  not  entitled,  Jis 
matter  of  right,  to  the  privilege  of  replying  to  the  reply,  though  the  judge 
might  possibly  as  matter  of  discretion  have  allowed  them  that  privilege. 
But,  in  addition  to  this,  the  testimony  which  defendants  claim  they  were  im- 
properly debarred  the  privilege  of  introducing  seems  to  have  been  presented 
to  the  circuit  judge,  in  the  form  of  full  and  voluminous  alfidavits,  upon  the 
motion  for  a  new  trial;  and  it  is  quite  certain  that,  if  he  had  supposed  that 
the  exclusion  of  such  testimony  worked  any  wrong  to  the  defendants,  he 
would  have  granted  a  new  trial.  On  the  contrary,  he  says,  after  a  careful 
consideration  of  the  case:  ''I  do  not  consider  the  additional  evidence  such  as 
entitles  the  defendants  to  a  new  trial." 

As  to  those  grounds  of  appeal  which  impute  error  to  the  circuit  judge  in  his 
findings  of  fact,  it  is  quite  sufficient  to  say,  that  we  see  no  reason,  under  the 
well-settled  rule  of  this  court,  to  interfere.  The  evidence  was  conflicting  as  to 
some  of  the  most  material  positions;  and  it  is  quite  clear  that  there  is  enough 
in  the  testimony  to  support  the  conclusions  of  fact  reached  by  the  circuit 
Judge.  We  have  not  deemed  it  necessary  to  say  anything  as  to  the  claim  that 
there  was  a  resulting  trust  in  favor  of  Mrs.  Teague,  for  the  reason  that,  un- 
der the  case  of  Bx  parte  TrenJiolm,  19  S.  C.  126,  it  is  too  plain  for  argument 
that  such  a  claim  cannot  be  sustained. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.,  and  McGowan,  J.,  concur* 


Park  v.  Snyder  and  others. 
{Supnme  Oouri  fif  Qtorgia,    April  7, 18S7.) 
FluuDFLCirr  ComrsYAircnn— Bona  Fidbs. 

A  merchant  in  embarraaBed  drcumstances,  being  indebted  to  his  wife,  her  mother, 
and  her  tiater.  transferred  at  night  his  entire  stock  in  trade  to  his  mother-in-law  in 
satisfaction  of  their  claim.  Some  time  ailerwards,  while  suits  were  pending  against 
him,  and  on  the  night  before  they  went  to  judgment,  ne  conveyed  to  the  same  per- 
son his  interest  in  certain  land.  He  had  paid  but  a  small  part  of  the  price  of  the 
land,  and  the  deed,  which  reserved  a  lien  for  the  unpaid  pnrchase-money  notes, 
was  never  recorded.    During  this  period,  the  wife  and  sister-in-law  were  'minors. 


Digiti 


zed  by  Google 


658  SOUTHEASTKRN  REPOBTEB.  [Gtl. 

and  had  no  knowled^  then  or  subsequently  of  any  intent  upon  the  part  of  their 
mother,  if  such  existed,  to  defraud  the  merchant's  creditors.  Theniotiier  paid  the 
notes  as  they  became  due,  and  then  sold  the  land  to  her  two  daughters,  the  wife 
subsequently  releasing  to  her  sister.  Held  that,  under  Code  Ga.  {  X955,  defining  a 
mortgage,  the  sister  had  a  lien  upon  the  land  in  the  nature  of  a  mortgage,  and,  in  a 
Qontroversy  between  herself  and  the  judgment  creditors,  was  entitled  to  have  that 
finct  go  to  the  jury  on  the  question  of  banajidei. 

Error  from  superior  court,  Dade  county;  Fain,  Judge. 
McCutchen  &  Shumate  and  Graham  &  Graham^  for  plaintiff  in  error. 
John  G.  Hale  and  R,  J.  McCamy,  for  defendants  in  error.  • 

HALii,  J.  The  circumstances  of  the  case  are  these:  Executions  had  been 
obtained  against  one  Cully,  which,  some  three  or  four  years,  perhaps  longer, 
after  they  had  been  issued,  were  levied  on  a  certain  lot  of  land  in  the  posses- 
sion of  the  claimant,  and  thereupon  Mrs.  Park  interposed  her  claim  to  the 
same.  It  seems  from  the  testimony  that  Mrs.  Park  and  Mrs.  Onlly  were  the 
children  of  Mrs.  Reynolds;  that  Cully  was  indebted  to  his  wife,  his  mother- 
in-law,  and  his  sister-in-law  in  the  sum  of  $1,200.  When  he  found  he  was 
in  failing  circumstances,  he  conveyed  to  Mrs.  Reynolds  his  entire  stock  of 
goods,  for  the  purpose  of  satisfying  this  demand.  This  conveyance  was  made 
at  night,  after  having  taken  an  inventory,  and  setting  apart  the  goods.  And 
some  time  after  that,  pending  suits  at  the  instance  of  the  plaintiffs,  and  the 
day  before  they  went  to  judgment,  he  conveyed  to  Mrs.  Reynolds,  in  addition 
to  these  goods,  the  lot  of  land,  and  improvements  thereon,  levied  upon  by  the 
executions  of  these  creditors,  and  now  claimed.  That  conveyance  was  also 
executed  at  night,  and  on  the  day  previous  to  the  Judgments  on  which  the  ex- 
ecutions levied  were  issned.  Cully  bought  this  land  from  O'Brien  &  Wash- 
ington. They  and  others  made  him  a  deed,  in  which  they  set  forth  the  con- 
sideration fully,  viz. :  The  payment  of  $50  cash  in  hand'  and  the  giving  of 
certain  promissory  notes  as  the  purchase  money  of  that  land,  and  payable  at 
different  dates.  The  amount  of  the  purchase  money  was  between  $i300  and 
$400.  In  this  deed  there  was  a  lien  expressly  declared,  and  retained  upon  the 
land  therein  conveyed,  to  secure  the  payment  of  the  notes  described  in  the 
deed.  After  this  sale  was  made  to  Mrs.  Reynolds,  there  is  evidence  to  show 
that  she  paid  such  of  these  notes  as  became  due,  and  were  presented  to  her. 
On  the  tiial  of  the  case,  the  court  charged  the  jury  *Hhat  the  title  under 
which  claimant  held,  dated  thirtieth  July,  1878,  from  O'Brien  &  Washington 
and  O'Brien  and  others  to  D.  M.  Cully,  [for  it  was  signed  by  all  of  this  con- 
cern personally,  as  well  as  by  their  firm  name,]  did  not  constitute  and  was  not 
a  mortgage  on  the  property  described  in  that  deed  for  the  notes  for  unpaid 
purchase  money  therein  described." 

Error  is  assigned  on  that  charge.  The  question  here  is  of  fraud  or  no 
fraud  in  this  transaction.  If  Mrs.  Reynolds  entered  into  this  contract  with  a 
view  and  purpose  to  delay  and  hinder  creditors  of  Cully  in  the  assertion  of 
their  rights;  however  valuable  the  consideration  she  may  have  paid  for  the 
land,  it  would  be  subject  to  the  judgment,  provided  those  to  whom  she  sub- 
sequently conveyed  it  were  chargeable  with  notice  of  this  fraud  upon  these 
creditors.  It  does  not  appear  that  they  were.  The  land  was  sold  to  Mrs. 
Cully,  and  to  Mrs.  Park,  and  Mrs.  Cully  released  her  interest  to  Mrs.  Pack, 
her  sister.  They  were  infants  at  the  time  of  the  conveyance  from  Cully  to 
their  mother,  Mrs.  Reynolds.  This  conveyance  from  O'Brien  9o  Washington 
to  Cully  was  never  recorded;  but  the  con^veyancefrom  one  Morgan  to  O'Briea 
&  Washington  iiras  recorded;  and  the  record,  so  far  as  it  shows  any  title  to  the 
land,  shows  that  the  title  was  in  Morgan.  This  lien,  if  it  existed,  was  a  fact 
which  might  have  gone  to  explain  the  banafldes  of  the  purchase,  and  poesee- 
sion  by  Mrs.  Reynolds  of  the  deed  of  Cully  to  her.  From  the  consideration 
of  the  effect  of  this  fact,  and  other  attendant  circumstances,  the  jury  were  out 
off  by  this  broad  charge  of  the  judge.    We  think  this  was  a  lien  in  the  nature 
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of  a  mortgage,  and  that  his  honor  wa»  mistaken  in  the  interpretation  that  he 
placed  upon  this  deed,  as  will  appear  from  section  1955  of  the  Code,  which  de- 
fines what  a  mortgage  is.  There  are  two  cases  very  much  like  it,  viz.,  Jcuik- 
son  V.  Carsioell,  84  Ga.  279.  and  Freeman  v.  Bcuts,  Id.  355,  358,  369,  the  lat- 
ter of  whi<^  is  almost  identical  with  that  now  under  consideration,  in  which, 
while  the  court  did  not  say  that  the  transaction  was  a  mortgage,  yet  they  were 
of  opinion  that  it  constituted  a  lien  in  the  nature  of  a  mortgage  upon  the 
property  conveyed,  it  was  an  incumbrance  upon  the  title,  which  could  only 
be  removed  by  the  payment  of  the  debt  which  the  land  was  given  to  secure. 
Upon  this  ground,  and  this  ground  alone,  the  judgment  is  reversed. 


BooEKS  0.  Lawrence  and  others. 
{Supreme  Cburt  of  Georgia,    April  18,  1887.) 

1.  ESTOPPBL^DSCLARATION  OF  MOBTGAQBV— EfFBCT  ON  AaSIONBK  OF  MORTGAGE. 

A  declaration  by  the  mortgagee  of  a  mule  to  a  prospective  purchaser  from  the 
mortgagor,  to  the  effect  that  he  had  nothing  against  the  mortgagor,  and  that  the 
matter  had  been  settled,  does  not  work  an  estoppel  upon  a  bona  fide  assignee  of  the 
mortf^age,  who  took  the  assi|:nment  prior  to  the  making  of  the  declaration,  and 
paid  value  for  it,  to  set  up  title  under  the  mortgage  against  the  purchaser,  who 
bought  relying  on  the  declaration. 

2.  Tbover  and  €k>NVBBSio;^— Equitable  Plea— Judgmbnt. 

In  trover  by  the  purchaser  of  a  mortgaged  mule  against  an  assignee  for  value, 
and  without  notice  of  the  mortgage,  who  had  bought  in  at  a  defective  foreclosure, 
the  defendant,  where  Judgment  goes  for  the  plahiUtf  for  value  and  hire,  is  entitled, 
under  an  equitable  plea  setting  up  such  assignment  and  purchase,  to  have  entered 
as  a  credit  on  the  Judgment  the  value  of  the  mule,  or  upon  refusal  of  the  plaintiff 
to  write  off  that  amount,  to  a  new  trial. 

Error  from  superior  court,  Chattanooga  county;  Bbakham,  Judge. 
/•  M.  BeUah  and  Dean  dh  Etoing^  (by  Harriatm  cfr  PeephsA  for  plaintiff 
in  error.    Maddoao  dk  Shropshire  and  W.  M,  Henry ^  for  defendants  in  error. 

Blandford,  J.  D.  M.  Rogers,  the  father  of  the  plaintiff  in  error,  bought 
from  Thompson  Hiles  two  mules,  and  gave  him  his  note-  for  $300,  and  a 
mortgage  on  the  mules  to  secure  the  payment  of  the  note.  D.  M.  Rogers  had 
purchased  from  one  Berry  a  tract  of  land,  and  paid  part  of  the  purchase 
money,  and  executed  his  note  to  Berry  for  the  balance;  and  Berry  gave  him 
a  bond  for  titles.  Rogers,  being  indebted  to  one  Wyley,  transferred  this  bond 
to  Wyley  as  security.  He  was  also  indebted  to  Hiles  in  another  sum  besides 
that  which  the  mortgage  was  given  to  secure,  and  was  likewise  indebted  to 
Cleghorn.  Hiles  and  Cleghom,  at  the  instance  of  Rogers,  obtained  from 
Wyley  a  transfer  of  the  bond  for  titles  as  security.  While  things  were  in  this 
condition,  Rogers  negotiated  with  Lawrence,  the  defendant  in  error,  and 
agreed  that  lAwrence  should  have  the  land  for  $2,850.  Lawrence  was  to  pay 
Rogers'  debts  to  Hiles,  Oleghorn,  and  Wyley.  The  bond  for  titles  from  Berry 
to  Rogers  was  then  transferred  to  Lawrence,  and  Lawrence  also  took  a  trans- 
fer, on  the  twenty-ninth  of  December,  1883,  of  the  note  and  mortgage  on  the 
mules,  which  had  been  given  by  Rogers  to  Hiles.  W.  N.  Rogers,  the  plain- 
tiffin  error,  testifies  that  he  had  a  conversation  with  Hiles,  (at  what  time  he 
does  not  state,\  in  which  Hiles  told  him  that  he  (Hiles)  had  nothing  against 
his  father  or  him ;  and  that,  relying  on  this  statement  of  Hiles,  he  purchased 
one  of  the  mules.  Hiles  testifies  that,  after  he  had  transferred  the  mortgage 
to  Lawrence,  he  had  a  conversation  with  W.  N.  Rogers  in  which  he  stated 
that  he  had  nothing  against  his  father;  that  it  had  all  been  settled,  and  the 
papers  transferred  to  Lawrence.  This  is  not  explicitly  denied  by  Rogers.  It 
appears  that  there  was  a  defective  foreclosure  of  this  mortgage,  and  that  the 
mule  in  question  was  sold  by  the  sheriff,  and  purchased  by  Lawrence  for  $125. 
W.  N.  Rogers  brought  an  action  of  trover  against  Lawrence  for  the  mule,  and 
recovered  $125,  the  value  of  the  mule,  and  $50  hire.    A  motion  for  new  trial 


Digiti 


zed  by  Google 


'560  SOUTHEASTERN   BEFORTER.  [Ga. 

was  made,  and  the  court  ordered  a  new  trial,  unless  the  plaintiff,  Rogers, 
would  write  off  the  $125,  the  value  of  the  mule,  under  a  certain  equitable  plea 
Lawrence  had  filed,  setting  up  that  he  was  the  owner  of  this  mortgage*  and 
that  the  mule  bad  been  sold,  and  he  had  purchased  it;  and  that,  in  equity,  he 
was  entitled  to  have  the  value  of  the  mule  entered  as  a  credit.  The  plaintifl 
refused  to  write  off  this  sum,  and  excepted  to  the  order  granting  a  new  trial. 
Under  the  facts  of  this  case,  which  are  somewhat  conflicting,  and  not  very 
easily  understood,  we  do  not  think  the  court  committed  any  error  in  granting 
a  new  trial.  If  it  is  true  that  Hiles  transferred  this  mortgage  to  Lawrence 
before  he  had  ever  given  W.  N.  Rogers  to  understand  that  it  had  been  satis- 
fied, and  if,  at  the  time  of  that  conversation,  Lawrence  was  the  owner  of  the 
mortgage,  then  Hiles  could  not  take  away  the  interest  which  Lawrence  had 
as  transferee  of  the  mortgage.  The  evidence  shows  that  Lawrence  made  a 
bona  fide  purchase  of  the  mortgage,  and  paid  value  for  it.  This  being  so»  we 
think  the  court  was  right  in  granting  a  new  trial,  and  the  judgment  is  there- 
fore afiirmed. 


Barbour,  Adm'x,  v.  Albany  Lodob  No.  24,  Frbb  &  Aooeptbd  Masons 

and  others. 
(Qupreme  Court  of  Georgia.    April  28,  1887.) 

Reosivsb— Op  Dxokdert'b  Estatb— Action  by  ADMnrisTBATBzx  ik  Hbb  Own  Name. 
Upon  filing  a  bill  by  an  adminifitratrix  to  marshal  the  assets  of  an  estate,  a  re- 
ceiver was  appointed  to  take  charge  of  the  estate,  and  the  administratrix,  as  such, 
brought  snlt  on  a  note  due  the  estate.  Held,  that  it  was  error  for  the  court  to  grant 
a  nonsuit,  it  not  appearing  that  the  suit  was  so  brought  without  the  authority  of 
the  court,  and  no  objection  being  made  by  tlie  court  or  the  receiver. 

Error  from  superior  court,  Dougherty  county;  Bowbb,  Judge. 
D.  H,  Pope*  (by  Harrison  <&  Peeples,)  for  plaintiff  in  error,    if.  Morgan, 
for  defendants  in  error. 

Hall,  J.    This  suit  was  broughtfor  the  interest  accruing  upon  the  follow- 
ing instrument: 
'*$100.  ,  Albany,  Ga.,  January  1,  1860. 

"Heceived  of  Samuel  L.  Barbour,  one  hundred  dollars,  being  his  subscrip- 
tion to  the  building  fund  of  Albany  Lodge  ^o.  24,  F.  and  A.  M.,  and  Albany 
Chapter  No.  15,  of  R.  A.  M.,  for  the  purpose  of  purchasing  and  fitting  up 
the  third  story  of  Mayer's  building,  corner  of  Brood  and  Washington  street, 
Albany,  Ga.,  for  masonic  purposes,  conditioned,  on  the  part  of  said  lodge  and 
chapter,  that  they  pay  annually  to  said  Samuel  L.  Barbour  seven  per  cent,  in- 
terest, and  pro  rata  of  the  funds  of  said  lodge  and  chapter,  not  otherwise  ap- 
propriated to  the  payment  of  principal." 

The  declaration  alleges  the  amount  of  interest  which  has  accrued  on  this  con- 
tract, and  for  this  alone  suit  is  brought.  The  declaration  alleges  that  there 
were  no  surplus  funds  of  the  corporations  for  the  payment  of  the  principal, 
and  that  the  defendant  refused  to  make  payment.  Various  pleas  were  filed 
to  the  suit.  Among  others,  there  is  a  plea  alleging  that  this  was  a  subscrip- 
tion to  the  building  of  the  lodge  and  chapter;  that  the  contract  never  con- 
templated the  repayment  of  this  money  except  in  one  way,  viz.:  that  it  was 
to  be  applied  to  the  payment  of  Barbour's  dues  to  the  lodge  and  chapter  of 
which  it  seems  he  was  a  member,  and  the  obligation  to  return  it  did  not  ex- 
tend beyond  the  period  of  his  life,  and  at  his  death  the  agreement  terminated. 
They  also  pleaded  the  statute  of  limitations,  especially  the  act  of  1869,  and  all 
other  statutes  having  relation  to  the  subject.  Without  stating  on  the  face  of 
Uie  instrument,  the  seal  both  of  the  lodge  and  chapter  are  added  to  the  sig- 
natures of  the  ofificers,  but  whether  it  is,  under  the  laws,  a  sealed  instrument 
or  not,  we  do  not  now  determine.  There  is  another  plea,  to  the  effect  that 
the  administratrix  of  Barbour,  the  plaintiff  in  this  action,  filed  a  bill  to  mar- 
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dhal  assets  belonging  to  his  estate*  and  that  npon  the  hearing  of  that  bill  a 
decree  was  had  appointing  a  receiver  to  take  charge  of  and  dispose  of  the 
propertybelonging  to  this  estate;  and  it  was  insisted  that  this  suit  shoold  haye 
been  brought  in  the  name  of  the  receiver,  and  not  of  the  administratrix.  The 
court  agreed  with  counsel  upon  that  point.  The  plaintiff's  counsel  sought 
to  obviate  this  difficulty  by  moving  to  amend  the  declaration,  so  that  it  should 
read  "for  the  use  of  the  receiver,"  and  proceed  in  his  name.  This  amend- 
ment was  objected  to  and  disallowed  by  the  court. 

We  think  there  was  no  error  in  refusing  the  amendment.  In  the  view  we 
take,  this  amendment  was  not  necessary.  It  does  not  appear,  although  this 
property  was  in  tlie  hands  of  the  receiver,  that  this  suit  was  brought  in  the 
name  of  the  administratrix,  without  the  authority  of  the  court  whose  officer 
this  receiver  was,  and  who  had,  for  the  purpose  of  this  administration,  con- 
trol of  the  property.  At  all  events,  no  objection  is  heard  from  the  court  as 
the  representative  of  creditors  and  others,  or  from  the  receiver;  and  without 
something  of  that  kind,  it  was  not  apparent  that  the  action  of  the  administra- 
trix, in  instituting  and  prosecuting  the  suit,  waA  unauthorized,  or  that  she 
was  not  entitled  to  maintain  it;  and  so  we  think  that  there  was  error  in 
granting  a  nonsuit  upon  this  ground. 

As  to  the  other  questions  raised  by  these  pleas,  we  express  no  opinion,  for 
the  reason  that  it  does  not  appear  that  they  were  passed  upon  by  the  court 
below,  and  there  is  no  decision  or  judgment  of  that  court  for  us  to  review. 
We  decline  to  consider  the  questions  made  by  them. 

The  judgment  is  reversed  upon  the  ground  that  there  was  error  in  award- 
ing the  nonsuit  in  this  case. 


Wardens,  Etc.,  of  St.  Mark's  Ghurgh  «.  Mayor,  Etc.,  of  Brunswick. 

(Supreme  Court  qf  Georgia.    Hay  3,  1867.) 

T  A  XATION— EXEMFTION— PaBSOHAOB. 

Land  upon  which  there  was  a  parsonage  belonging  to  a  church  was  assessed  for 
the  value  of  improyemeots  which  the  dty  had  made  along  the  property.  Held, 
that  such  parsonage  was  not  a  place  of  religious  worship,  within  the  meaning  of 
Const  Ga.  art.  7,  2  2,  which  declares  that  the  legislature  may  exempt  **  places  of 
religious  worship"  Arom  taxation. 

Error  to  superior  court,  Glynn  county;  Atkinson,  Judge,  (at chambers.) 
Goodyear  d  Kay,  for  plaintiffs  in  error.     Crovatt  d  Whitjield,  for  defend- 
ants in  error. 

Blandford,  J.  It  appears  that  this  church  is  the  owner  of  a  lot  of  land 
in  the  city  of  Brunswick,  upon  which  is  a  parsonage  in  which  the  rector  of 
the  church  resides.  The  city  laid  down  a  pavement  upon  a  street  running 
along  this  lot,  and  demanded  payment  therefor  from  the  church.  This  was 
refused.  The  city  then  issued  an  execution  against  this  property  along  whicli 
the  pavement  was  laid,  and  the  bill  in  this  case  was  brought  by  the  wardens 
and  vestrymen  of  the  church  to  enjoin  the  collection  of  that  execution.  The 
chancellor  refused  the  injunction,  and  that  is  the  complaint  here. 

The  property  which  belongs  to  a  church  is  not  exempt  from  taxation  sim- 
ply because  it  belongs  to  a  church.  This  property  is  liable  to  taxation.  In- 
deed, the  legislature  has  no  power  to  exempt  it  horn  taxation;  and  any  law 
passed  by  the  legislature  to  exempt  property  belonging  to  a  church,  or  any- 
body else,  from  taxation  is  simply  void  under  the  constitution  of  this  state, 
except  so  far  as  set  out  in  article  7,  §  2,  par.  2,  of  the  constitution,  where  it 
is  declared  that  ''the  general  assembly  may  by  law  exempt  from  taxation  all 
public  property;  places  of  religious  worshiper  burial;  all  institutions  of  purely 
public  charity;  all  buildings  erected  for  and  used  as  a  college,  incorporated 
academy,  or  other  seminary  of  learning,  the  real  and  personal  estate  of  any 
public  library,  and  that  of  any  other  library  association  used  by  or  connected 
v.3s.E.no.l2— 36 
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with  sach  library;  ail  books  and  philosophical  apparatus;  and  all  paintings 
and  statuary  of  any  company  or  association  kept  in  a  public  hall,  and  not  held 
as  merchandise  or  for  purposes  of  sale  or  gain:  provided,  the  property  so  ex- 
empted be  not  used  for  purposes  of  private  or  corporate  profit  or  income-" 
The  fourth  paragraph  declares  that  "all  Jaws  exempting  property  from  taxa- 
tion, other  than  the  property  herein  enumerated,  shall  be  void. "  It  is  very 
manifest  that  land  upon  which  there  is  a  parsonage,  although  it  may  belong 
to  a  church,  is  not  a  place  of  public  worship.  The  language  of  the  constitu- 
tion is  that  the  legislature  may  exempt  "places  of  religious  worship**  from 
taxation;  but  the  legislature  cannot  exempt  a  parsonage,  it  not  being  a  place 
of  public  worship. 

We  think,  therefore,  that  the  mayor  and  council  of  the  city  of  Brunswick 
had  a  right  to  assess  against  this  property  the  value  of  the  improvements 
which  the  city  had  laid  down  along  and  across  the  property,  and  that  the  chan- 
cellor did  right  to  refuse  the  injunction  prayed  for. 

The  decree  of  the  chanoeUor  is  affirmed. 


Ajlston  v.  QnxBSPiB. 

{Supreme  Court  of  Oeorffia.    May  4,  1S87.) 

OonraAOT— Assionmsht^Rescission  by  Assionob— Riohtb  or  AeeioirxB. 

A.  entered  into  a  contract  with  S.  &  P.  by  which  he  was  to  receive  a  ene-third 
interest  in  the  proceeds  of  a  certain  gin  and  fiztares  for  the  space  of  six  years, 
which  interest  he  afterwards  sold  to  G.  A.  sabseauently  canceled  the  original  con- 
tract, and  the  gin  and  fixtures  were  moved  away  by  6.  db  P.  Held,  that  A.  waa  lia- 
ble to  G.  for  breach  of  the  implied  agreement  that  the  latter  was  to  enjoy  the  fruits 
of  the  contract;  and  the  action  came  within  the  jurisdiction  of  a  Justice's  oonrt. 

Error  to  superior  court.  Banks  county;  Hutchins,  Judge. 
W,  L.  Marler  and  W,  L,  Telfordt  for  plaintiff  in  error.    A.  C.  Mom  and 
IF.  J.  Pike,  (by  Harrison  <ft  Feeples,)  for  defendant  in  error. 

Blandford,  J.  Gillespie  brought  his  action  in  a  justice^s  court  against 
Alston,  alleging  that  Alston  had  damaged  him  in  the  sum  of  $90,  by  breach 
of  contract;  that  on  the  fourteenth  of  August,  1880,  Alston  entered  into  a 
contract  with  Jesse  D.  Strange  and  J.  J.  Frewitt,  in  which  contract  AJston 
was  to  receive  a  one-third  interest  in  the  proceeds  of  a  certain  gin  and  fixtures, 
for  the  space  of  six  years  and  four  months  from  that  date;  and  that  after- 
wards, November  11,  1881,  Alston  sold  and  conveyed  to  Gillespie  his  one- 
third  interest  of  the  proceeds  of  the  gin  and  fixtures  for  the  then  unexpired 
time  of  said  lease  and  contract;  and  that  after  Gillespie  had  paid  Alston  for 
the  full  term  of  said  contract,  and  had  only  received  his  interest  for  two  years, 
AJston,  through  fraud  and  deceit,  then  interfered  with  and  canceled  the  orig- 
inal contract,  and  caused  the  gin  and  fixtures  to  be  moved  away  by  the  par- 
ties to  the  contract;  and  tiiat,  by  such  fraud  and  deceit  practiced  and  per- 
formed by  Alston,  he  injured  and  damaged  Gillespie  in  the  sum  of  #90.  Gil- 
lespie further  alleged  that  Alston  failed  and  refused  on  his  part  to  act  in  good 
faith  with  him;  and  by  such  fraudulent  act  in  ignoring  his  (Gillespie's) 
rights,  in  canceling  the  trade,  and  permitting  the  gin  and  fixtures  tx>  be  re- 
moved, injured  and  damaged  him  (Gillespie)  in  the  sum  of  t90.  This  case 
was  appealed  to  the  superior  court,  and  on  the  trial  a  verdict  was  had  in  favor 
of  Gillespie  against  Alston.  No  motion  for  new  trial  was  made,  and  no  mo- 
tion in  arrest  of  judgment.  After  the  term  of  the  court  had  expired,  and  at 
the  next  term,  Alston  moved  to  set  aside  this  judgment,  upon  the  ground 
that  the  justice's  court  had  no  jurisdiction  of  the  case.  This  was  overruled 
by  the  court,  and  this  ruling  is  excepted  to. 

When  Alston  entered  into  this  contract  with  Gillespie,  there  was  an  im- 
plied agreement  on  his  part  tiiat  Gillespie  should  enjoy  the  fruits  of  the  con- 
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tract;  and.  if  he  afterwards  destroyed  these  fruits  by  canceling  the  contract 
he  had  made  with  Strange  and  Prewltt,  he  damaged  him  to  that  extent,  and 
Gillespie  had  a  right  of  action  for  such  damage.  While  it  is  somewhat  dial- 
cult  to  perceive  that  this  is  a  breach  of  contract,  yet  we  are  of  the  opinion 
that  it  is  in  fact  a  breach  of  Alston's  contract  with  Gillespie.  Gillespie  had  a 
right,  under  that  contract,  to  have  and  enjoy  one-third  of  the  profits  of  the 
gin  and  fixtures  for  the  unexpired  term  of  the  lease;  and  when  Alston  inter- 
fered with  it  (and  no  doubt  he  did,  as  the  proof  showed,  and  the  verdict  in 
favor  of  Gillespie  determined)  he  violated  the  agreement  he  had  made  with 
Gillespie.  The  agreement  was  that  he  should  take  the  place  of  Alston  in  the 
contract,  and  have  the  same  benefit  that  Alston  himself  would  have  had. 
When  Alston  canceled  the  original  agreement,  and  caused  the  gin  and  fixtures 
to  be  removed,  that  prevented  Gillespie  from  receiving  the  benefit  to  which 
he  was  entitled  under  his  contract.  The  record  is  somewhat  confused,  from 
•the  manner  in  which  it  is  brought  up  here. 

Upon  the  whole,  we  deem  it  best  to  affirm  the  judgment  of  the  court  below. 


Dampier  v.  McCall  and  others. 
{Sitprenu  Qmrt  of  Oe^gia,  '  Mfty  1,  1887.) 

1.  OUABDIAN— ApPOUrTMEMT—ELBCnOS  BY  WaBD. 

Under  section  1693,  Code  Ga.,  a  minor,  without  father,  mother,  or  guardian,  may 
change  his  residence  at  will.  When  such  a  minor  ^es  into  a  county,  and,  being 
over  14  years,  procures  the  appointment  of  bis  cousm,  a  resident  of  the  county,  as 
guardian,  by  his  own  act  he  selects  that  county  as  his  residence,  and  the  court  of 
ordinary  acquires  joriadiction  of  the  minor,  and  the  appointment  of  the  guardian 
is  valid. 

2.  PaBTITION— MiNOB  DEFBNDAirr— JUBISDIOIION. 

The  superior  court  has  jurisdiction  in  a  suit  for  partition  against  a  minor  by  a 
co-tenant^  where  the  guardian  of  the  minor  is  duly  served,  and  the  judgment  thus 
•btalned  is  conclusive  on  the  minor;  and,  there  being  no  fraud  suggested,  a  court 
of  equity  will  not  inquire  into  it 
5.  Same. 

The  court  of  ordinary  has  the  right  to  order  the  sale  of  the  property  of  the  minor, 
it  appearing  to  it  that  the  sale  was  for  the  benefit  of  the  minor,  and  it  divests  him 
•fall  title  to  it. 

£rror  from  superior  court.  Brooks  county;  Bower,  Judge. 
Ban,  W.  Rountree,  for  plaintiff  in  error.    /.  G.  McCaU  and  Harrison  cfr 
Peeplea,  for  defendants  In  error. 

Blakdford,  J.  John  Dampier  died  a  resident  of  the  county  of  Broolts, 
leaving  as  his  only  heir  at  law  the  plaintiff  in  error,  Remer  Dampier.  At 
the  time  of  his  death  he  was  the  tenant  in  common  of  a  certain  lot  of  land  in 
the  county  of  Lowndes  with  J.  D.  McCall.  Remer  Dampier  was  a  minor, 
without  either  father,  mother,  or  guardian,  resident  at  the  time  of  his  father ^s 
death  in  the  county  of  Brooks.  He  then  went  into  the  county  of  Lowndes, 
and,  being  over  14  years  of  age,  he  chose  H.  J.  Dampier,  his  cousin,  for  guard- 
ian. The  <H)urt  of  ordinary  accordingly  appointed  H.  J.  Dampier  his  guard- 
ian. McCall  sued  out  a  petition  for  partition  of  this  land,  which  was  duly 
served  upon  H.  J.  Dampier,  as  guardian  of  Remer  Dampier,  and  the  superior 
court  granted  a  partition  of  the  land  between  McCall  and  Remer  Dampier,  the 
minor.  Remer  Dampier,  having  arrived  at  age,  brought  his  bill,  in  which  he 
alleges  that  he  was  a  resident  of  Brooks  county  at  the  time  his  cousin,  H.  J. 
Dampier,  was  appointed  his  guardian ;  and  also  alleges  the  facts  which  I  have 
stated;  and  he  prays  that  the  partition  of  this  land  between  himself  and  Mc- 
Call be  set  aside;  that  the  judgment  of  the  court  of  ordinary  appointing  H. 
jr.  Dampier  his  guardian  be  also  set  aside;  that  an  order  which  had  been 
granted  by  the  court  of  ordinary  of  Lowndes  county  authorizing  a  sale  of  this 
land  by  the  guardian,  and  the  sale  by  the  guardian  under  such  order,  be  set 
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aside;  and  that  McCall,  and  others  who  claim  under  him,  be  decreed  to  ac- 
count to  him  for  the  rents,  profits,  and  waste;  and  that  a  general  decree  be 
made  for  the  sale  of  the  land,  and  the  division  of  the  money.  This  bill  wa» 
demurred  to,  and  the  superior  court  sustained  the  demurrer,  and  dismiaaed 
the  bill.     This  is  excepted  to,  and  is  the  error  assigned  in  this  case. 

Under  section  1693  of  the  Code,  where  a  minor  has  neither  father,  mother, 
nor  guardian,  he  may  change  his  residence  at  will.  He  may  select  any  county 
he  chooses  to  be  the  county  of  his  residence;  and  when  this  minor  went  into- 
the  county  of  Lowndes,  and  procured  his  cousin  to  be  appointed  his  guardian, 
he  thereby  selected  the  county  of  Lowndes  as  the  county  of  his  residence;  and 
the  court  of  ordinary  of  that  county,  by  virtue  of  his  act  in  selecting  his  cousin, 
who  was  a  resident  of  the  county,  for  his  guardian,  acquired  Jurisdiction  of 
the  ward,  this  minor;  and  the  letters  of  guardianship  were  properly  issued. 
The  superior  court  had  Jurisdiction  also  to  grant  a  partition  of  the  land  be- 
tween McGall  and  this  minor.  The  guardian  having  been  served  with  the 
process,  and  brought  before  the  court,  the  Judgment  is  conclusive  on  the 
minor;  and  a  court  of  equity,  where,  as  in  this  case,  there  is  no  suggestion  of 
fraud,  will  not  afterwards  inquire  into  it.  The  conrt  of  ordinary  of  the  coun  ty 
of  Lowndes  also  had  jurisdiction  to  order  a  sale  of  the  property,  where  it  w.is 
made  to  appear  that  it  was  for  the  interest  of  the  minor  that  it  should  be  sold. 
And  that  sale  divested  the  minor  of  all  title  to  this  land. 

There  is  no  suggestion  of  fraud  in  any  of  the  proceedings  had  before  the 
ordinary,  or  before  the  superior  court,  in  relation  to  this  matter;  but  ail  appeitr 
to  have  been  regular  and  right;  and  under  the  circumstances  we  think  the 
court  below  did  right  to  dismiss  this  bill  for  want  of  equity.  The  judgment 
of  the  court  below,  dismissing  the  bill,  is  therefore  affirmed.  Judgment  af* 
firmed. 


Hurst  and  others  v,  Cos  and  others. 

(Supreme  Court  of  Appetih  of  West   Virginia.    September  23,  1887.) 

1.  OoBPOBATioN—DiasoLUTiow— Action  fob,  by  Stock holdkbs. 

The  corporation  is  a  iieceasaiy  party  to  a  bill  filed  by  not  less  than  one-third  in 
interest  of  its  stockholders,  under  the  fifty-seventh  section  of  chapter  53,  Code  W. 
Va.  1868,  who  desire  to  wind  op  its  affairs,  and  ask  the  court  to  decree  a  dissoiatioD 
of  sach  corporation,  and  sell  its  prupi>rty,  real  and  personal,  and  distribute  the  pro- 
ceeds  of  the  sale  among  those  entitled  thereto. 

2.  Same. 

In  snch  suit  the  court  cannot  render  such  decrees,  even  when  a  majority  in  inter- 
est of  snch  stockholders  are  plain tifib  desiring  to  wind  up  its  afialrs,  nnless  suf- 
ficient cause  be  shown  therefor,  though  under  the  fifty-sixth  section  of  chapter  53, 
Code  W.  Va.  1868,  these  plain tifis  had  the  alisolute  riglit  to  discontinue  the  busi- 
ness of  such  corporation  oy  a  voteof  a  majority  of  the  stockholders  of  such  corix>- 
ration  at  a  general  meeting  of  the  stockholders.  But,  on  the  other  hand,  a  circuit 
court  has  jurisdiction,  on  a  proper  case  being  shown,  to  decree  a  dissolution  of  such 
corporation,  and  make  such  other  orders  and  decrees  as  justice  and  equity  may  n^ 
quire,  even  though  tlie  plaintifib  in  snch  bill,  desiring  to  wind  up  its  afiairs,  repre- 
sent a  majority  in  interest  of  the  stockholders  of  such  corporation. 

8.  Infancy— DEPOsmoN. 

The  provision  contained  in  chapter  83,  CodeW.  Va.  1868,  2  ^  that  '*  no  deposition 
shall  be  read  in  the  suit  against  any  infant  or  insane  party,  exoept  by  leave  of  the 
court,  unless  it  be  taken  in  the  presence  of  the  guardian  oa  littm,  or  upon  interroga- 
tories agreed  upon  by  him,"  has  no  application  in  such  a  corporation,  as  such  a  de- 
fendant in  such  a  suit  for  its  dissolution  is  not  an  infant  or  an  insane  party,  and  as 
this  fourth  section  is  confined  in  its  operation  to  suits  instituted  under  the  provis- 
ions of  chapter  83.  Code  W.  Va.  1868,— that  is,  to  suits  whose  object  is  the  leasing 
or  sale  of  the  lands  of  persons  under  disabilities,  or  of  lands  held  for  ocstuif  que  tnui. 

{SyUahru  hy  the  Court,) 

Appeal  and  supersedeas  from  circuit  court,  Jefferson  county. 
This  is  a  chancery  suit  instituted  in  January,  1886,  in  the  circuit  court  of 
Jefferson  county,  by  J.  Garland  Hurst  and  Eugene  Baker,  owners  of  a  ma- 
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jority  of  the  stock  in  the  Shannondale  Springs  Company,  in  Jefferson  county, 
to  dissolve  this  corporation,  if  not  already  dissolved,  sell  its  property,  and  dis- 
tribute the  proceeds  among  its  stockholders  ratably,  it  owing  no  debts.  The 
defendants  in  this  cause  were  Eliza  S.  Gallaher  and  Sallie  T.  Coe;  they  being 
nil  the  other  stockholders  in  this  corporation  other  than  WilUamr  H.  Travers, 
who  was  by  mistake  omitted  as  a  defendant,  the  plaintiffs  not  knowing  that  he 
owned  one  share  of  the  stock.  But  he  was  subsequently  made  a  defendant 
by  an  amended  bill.  Nancy  Cramer  and  an  infant,  Ellie  D.  Cramer,  were 
also  mBde  defendants,  as  the  interest  of  Eliza  S.  Gallaher  in  this  corporation 
was,  under  the  will  of  Eliza  J.  Sappington,  held  by  her  in  part  on  certain 
trusts  for  these  parties,  which  trusts  were  specified  in  this  will. 

The  bill,  in  addition  to  these  facts,  stated  that  this  corporation  was  incor- 
porated by  the  legislature  of  Yirginia  by  a  special  act  passed  March  23, 1838, 
and  owned  a  tract  of  land  of  189  acres  on  the  east  side  of  the  Shenandoah 
rivei^  in  said  county,  on  which  were  several  medical  springs,  and  upon  which 
tract  it  erected  a  large  hotel  and  a  number  of  cabins  for  the  accommodation  of 
visitors;  that  the  hotel  was  destroyed  by  fire  in  1859,  and  the  corporation 
has  never  had,  since,  the  financial  ability  to  rebuild  it,  and  has  been,  there- 
fore, ever  since,  unable  to  carry  out  the  object  for  which  it  was  incorporated. 
This  corporation  has  since  then  rented  out  this  tract  of  land  for  farming  pur- 
poses, and  occasionally  it  has  rented  out  some  of  these  cabins  to  straggling 
seekers  of  health  or  pleasure,  and  the  small  sum  of  money  thus  deriv^  has 
from  time  to  time  been  distributed  among  the  stockholders.  The  plaintiffs 
owned  300  shares  of  the  stock,  which  they  say  was  four-fifths  of  all  the  stock; 
and  they  claim  that  the  interest  of  all  the  stockholders  would  obviously  be  pro- 
moted by  a  sale  of  all  the  property  of  this  corporation,  and  a  distribution  of 
the  proceeds  among  the  stockholders  according  to  their  several  interests,  and 
a  dissolution  of  this  corporation;  especially  as,  they  say,  '*it  is  utterly  impos- 
sible longer  to  ODntinue  said  corporation,  as,  under  the  provisions  of  its  said 
charter,  wheneverthe  stock  of  said  company  shall  be  concentrated  by  purchase, 
or  otherwise,  into  the  hands  of  less  than  five  members,  all  the  corporate  priv- 
ileges shall  cease  and  determine. "  They  say,  in  their  bill,  that  there  were  then 
but  four  stockholders  of  this  company;  but  this  was  a  mistake,  as  Mr.  Will- 
iam H.  Travers,  a  fifth  stockholder,  owned  one  share,  and  they  accordingly 
made  him  afterwards  a  defendant  by  an  amended  bill.  This  corporation  was, 
however,  never  made  a  defendant  in  this  suit.  The  bill  was  demurred  to,  and 
the  demurrer  was  overruled. 

Eliza  8.  Gallaher,  one  of  the  stockholders  holding  30  shares  of  stock,  but 
partly  on  certain  trust  under  the  will  of  Mrs.  Sappington,  was  an  infant,  and 
answered  the  bill  and  amended  bill,  by  Thomas  Latimer,  the  derk  of  the 
oourt,  who  was  appointed  her  guardian  ad  litem.  This  answer  admits  noth- 
ing, and  calls  for  proof  of  all  the  facts  stated  in  the  bill  and  the  amended  bill. 

The  answers  of  Sallie  T.  Coe  and  William  H.  Travers  admit,  generally,  the 
allegations  in  the  bill  and  the  amended  bill,  except  that  they  say  some  of  the 
moneys  of  the  Shannondale  Springs  Company  in  Jefferson  county  have  been 
withheld  from  the  stockholders  by  the  officers  and  managers  of  this  corpora- 
tion, of  which  the  complainants  were  directoi-s,  and  one  of  them,  Eugene  Ba- 
ker, president.  They  say  that  the  stock  of  this  corporation  is  by  its  char- 
ter personal  property,  and  that  there  is  no  necessity  that  this  corporation  should 
be  dissolved,  or  its  property  sold,  as  each  of  the  plaintiffs,  or  any  other  stock- 
holder, can  by  its  charter  sell  and  transfer  his  certificate  of  stock  as  personal 
property;  that  this  corporation  still  exists,  as  there  are  still  ^ve  stockholders 
in  it,  though  the  president  and  directors  of  it  have,  in  violation  of  their  duty, 
declined  to  call  a  meeting  of  the  stockholders,  or  to  report  the  prasent  condi- 
tion of  its  affairs,  and  distribute  the  funds  now  on  hand  among  the  stockhold- 
ers. They  deny  that  it  would  be  to  the  interest  of  the  stockholders,  especially 
the  minority  who  are  defendants,  that  the  court  should  sell  the  property  of 
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this  company  as  asked,  and  they  deny  the  power  of  the  court  to  do  so.  They 
deny  that  this  Springs  property  has  ceased  to  be  used  for  the  purposes  for 
which  the  corporation  was  created,  but  averthat  from  year  to  year  it  is  sought 
by  visitors  for  health,  rest,  and  recreation,  and  the  cabins  are  rented  for  that 
purpose. 

To  these  answers  general  replications  are  filed,  and  sundry  depositioiis 
taken,  both  by  plaintiffs  and  defendants;  but  the  record  does  not  show  that 
any  of  them  were  taken  in  the  presence  of  the  guardian  ad  litem  of  the  in- 
fant defendant,  Eliza  S.  Gallaher,  or  that  any  of  them  were  taken  upon  in- 
terrogatories agreed  upon  by  him.  These  depositions  prove,  generally,  the 
facts  stated  in  the  bill  and  the  amended  bill,  as  qualified  by  the  answers  of 
these  adult  defendants.  They  prove  that  there  were  12  or  18  cabins,  which  were 
getting  from  year  to  year  in  a  worse  condition,  but  which  were  still  rented 
out  in  the  summer  time  as  sleeping  apartments,  bringing  a  rent  of  about  ^25 
each  year.  The  company  also  owned  a  ferry-house  and  ferry,  which  thej 
rented  at  about  $50  a  year,  and  they  also  rented  out  the  farm  of  189  acres ;  tie  en- 
tire revenue  received  from  all  sources  being  about  $250  a  year.  Its  assets  then 
on  hand,  collected  and  uncollected,  amounted  to  somewhat  more  than  $1,000. 
It  owed  no  debts.  The  cost  of  rebuilding  the  hotel  burnt  in  1859  would  be 
about  $30,000,  and  the  company  could  not  rebuild  it.  The  number  of  shares 
in  this  company  is  stated  in  the  bill,  and  in  the  answers  of  the  adult  defend- 
ants, as  800;  but,  while  this  would  seem  to  be  assumed  as  true,  it  is  nowhere 
proven  in  these  depositions.  The  president,  Eugene  Baker,  had  been  receiving 
the  rents  and  income  of  the  company,  and  making  the  disbursements,  which 
were  principally  to  stockholders  at  their  general  meetings;  but  there  had  been 
no  such  meetings  for  some  two  or  three  years.  He  files,  with  his  deposition, 
a  detailed  statement  of  his  receipts  and  disbursements  since  the  last  meeting 
of  the  stockholders. 

On  February  16, 1887,  this  decree  was  entered:  ''This  cause  coming  on  to- 
be  heard  this  sixteenth  day  of  February,  1887,  on  the  papers  formerly  read, 
and  the  deposition  of  B.  F.  Milton,  Samuel  Hill,  Eugene  Baker,  and  Bash- 
rod  Smallwood,  and  argument  of  counsel  thereon,  and  it  appearing  to  the 
court  that  the  complainants  are  entitled  to  the  relief  asked  in  their  bill,  it  is 
therefore  adjudged,  ordered,  and  decreed  that  the  Shannondale  Springs  Com- 
pany, a  corporation  chartered  and  formed  under  the  acts  of  the  legislature  of 
Virginia  passed  March  23,  1838,  be,  and  is  hereby,  dissolved;  and  Wm.  H. 
Travers  and  Greorge  Baylor  are  hereby  appointed  receivers  to  take  possession 
of  the  property  of  said  corporation,  and  make  sale  thereof, — the  real  estate  on 
the  terms  of  one-third  cash;  the  residue  in  one  and  two  years  equal  payments* 
to  be  secured  by  bonds  of  purchaser  and  retention  of  title  until  the  entire 
purchase  money  is  paid;  but,  before  making  sale  of  said  real  estate,  the  said 
receivers  are  required  to  give  four  weeks'  notice  thereof  by  publication  in 
some  newspaper  published  in  this  county,  and  by  posters,  if  they  deem  ft  ad- 
visable,— and  the  personal  property  on  such  terms  and  time  as  said  receivers 
may  deem  it  advisable,  and  at  either  public  or  private  sale.  But  before  said 
receivers,  or  either  of  them,  shall  proceed  to  execute  this  decree,  they,  or 
the  one  acting,  shall  execute  a  bond,  with  approved  security,  before  the  clerk 
of  this  court,  conditioned  in  the  penalty  of  $5,000,  and  the  said  receivers- 
shall  give  the  notice  required  by  section  56,  chapter  53,  of  the  Code  of  West 
Virginia,  of  the  dissolution  of  the  said  corporation,  by  publication  for  six 
weeks  in  some  newspaper  published  in  Gharlestown,  and  shall  make  report 
of  these  proceedings  hereunder  to  the  next  term  of  this  court.  And  the 
said  defendants  Wm.  H.  Travers  and  Sallie  T.  Coe  having  expressed  an  in- 
tention of  applying  for  an  appeal  from  this  decree  to  the  supreme  court  of 
appeals  of  this  state,  it  is  ordered  that  the  execution  of  the  foregoing  decree 
be  suspended  for  the  period  of  30  days,  to  enable  them,  or  either  of  them,  to 
apply  for  an  appeal,  upon  the  said  defendants,  or  either  of  them,  giving 
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bond,  with  security  to  be  approved  by  the  clerk  of  this  court,  in  the  penalty 
of  SlOO,  conditioned  according  to -law."  To  this  decree,  as  well  as  to  the  de- 
cree rendered  June  2,  1886,  overruling  the  general  demurrer  to  the  bill,  the- 
defendanto  Sallie  T.  Coe.  WilUam  H.  Travers,  and  EUza  S.  Gallaher  obtainedi 
from  this  court  an  appeal  and  supersedeas. 

W.  H.  Travers,  for  appellants.    Geo.  Baylor,  for  appellees. 

Gbben,  J.  A  suggestion  has  been  made  by  the  appellees*  counsel  that  in- 
asmuch as,  by  the  charter  of  the  Shannondide  Sprii^  Company,  (see  Acts 
Ta.  1837,  c.  248,  §  3,  p.  181,)  it  is  provided  'Hhat,  for  the  purpose  of  manag- 
ing the  affairs  of  the  said  company,  there  shall  be  chosen,  on  the  first  Mon- 
day in  August  annually,  five  directors,  who  shall  be  stockholders  of  said  com- 
pany, and  shall  remain  in  office  until  the  first  Monday  in  August  next  ensu- 
ing, or  until  their  successors  are  appointed;  and  that  they  may  choose  a  presi- 
dent, and  do  all  acts  and  things  touching  the  affairs  of  the  company,  not 
otherwise  provided  for;"  and  that,  inasmuch  as  the  capital  stock  of  the  corpo- 
ration was,  by  the  second  section  of  its  charter,  fixed  at  not  less  than  ^9,000, 
nor  more  than  $100,000,  divided  into  shares  of  $100  each,  it  was  evidently 
necessary  and  proper  that  a  court  of  equity  should,  as  it  did,  take  Jurisdiction 
of  the  case,  and  dispose  of  the  property  which  had  belonged  to  the  Shannon- 
dale  Springs  Company,  as  there  was,  when  this  duit  was  instituted,  no  legal 
organization  of  this  corporation. 

To  these  suggestions  it  may  be  replied,  first,  that  the  first  section  of  the 
charter  of  said  company  provided  ''that  whenever  the  capital  stock  of  the  said 
company  shall  be  concentrated,  by  purchase  or  otherwise,  into  the  hands  of 
less  than  five  members  of  said  company,  all  the  corporate  privileges  hereby 
granted  shall  cease  and  determine.*'  The  record  discloses  that  under  this 
provision  there  has  been  no  dissolution  of  such  corporation,  as  there  are  now, 
and  always  have  been,  not  less  than  five  members  of  said  company,  so  that  it 
does  not  appear  that  the  stock  of  this  company  has  ever  been  concentrated 
into  a  less  number  of  hands  than  this  first  secti on  permitted .  But  it  is  argued 
that,  though  there  be  five  members  of  this  company,  one  of  them  is  an  Infant, 
and  another  of  them,  Sallie  T.  Coe,  is  a  married  woman;  neither  of  whom,  it 
is  claimed,  could  be  directors  of  the  company.  And  the  second  section  re- 
quires that  there  shall  be  five  directors  of  the  company  to  manage  its  affairs, 
and  therefore,  as  each  director  is  required  to  be  a  stockholder,  it  follows  that 
there  cannot  be  any  longer  a  legal  organization  of  the  company,  or  any  legal 
management  of  its  business,  and  nothing  can  remain  but  for  the  court  to  de- 
clare it  dissolved,  and  sell  and  properly  dispose  of  all  its  property.  This  sug- 
gestion may  be  answered  by  saying  that  there  is  nothing  in  the  record  show- 
ing that  this  corporation  was  dissolved  when  this  suit  was  brought. 

Thus,  in  the  case  of  Russell  v.  McLellan,  14  Pick.  63,  it  was  decided,  and 
properly  decided,  ''that  a  purchase  by  only  two  individuals,  pursuant  to  an 
agreement  between  them,  of  ail  the  shares  of  a  manufacturing  company,  does 
not  dissolve  thtf  corporation,  nor  do  these  two  individuals  thereby  become 
joint  tenants  or  tenants  in  common  in  consequence  of  such  purchase."  The 
reasoning  on  which  this  conclusion  is  based  is  this:  "They  did  not,  by  this 
arrangement,  acquire  a  legal  title  to  the  corporate  property.  They  had,  in- 
deed, joint  and  equal  control  over  it;  but  their  acts  and  doings  must  appear 
through  the  proceedings  of  the  corporations  in  due  forms  of  law.  The  legal 
title  in  the  corporation  remains,  notwithstanding  the  individual  members 
change.  The  stock,  if  every  individual  member  should  decease  at  the  same 
moment,  would  be  distributed  according  to  the  statute  of  distribution,  or  ac- 
cording to  the  wills  of  individuals  deceased.  The  legal  representatives  of  the 
deceased  members  would  have  authority  by  law  to  manage  the  corporation, 
and  no  dissolution  would  in  such  case  take  place.  It  is  said  that  the  parties 
held  for  two  years  without  doing  any  corporate  act.    If  it  were  ao,  we  could 
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not  perceive  that  they  would  become  partners  instead  of  corporators.  If  Uje 
shares  of  the  corporation  should  ail  cent^  in  one  person,  and  tlie  forms  of 
proceeding  or  by-laws  should  prescribe  acts  to  be  done  by  two  or  more,  we  do 
not  perceive  any  difficulty  in  the  sole  owner  making  sale  of  shares  so  as  to 
conform  to  the  letter  of  the  rule.  There  is,  we  think,  no  evidence  of  a  disso- 
lution of  this  corporation." 

So,  we  think,  when  this  suit  was  brought,  there  was  no  evidence  of  the  dis- 
solution of  the  corporation.  The  plaintiffs,  who  owned  120  shares  each  of 
the  corporation,  could  have  at  any  time  distributed  these  shares,  or  sold  any 
number  of  them,  to  half  a  dozen  persons,  who  would  have  thus  become  stock- 
holders, and  out  of  these  stockholders  there  could  have  been  elected  the  fi  ve  di- 
rectors and  president  by  whom  the  business  of  the  corporation  was  to  have 
been  managed.  Though  it  may  be  entirely  proper,  under  the  facts  which  have 
been  or  may  be  proved  in  this  case,  for  the  court  to  order  a  dissolution  of  this 
corporation,  and  a  sale  and  distributiou  of  its  property,  yet  these  results  would 
not  necessarily  follow  because  there  were  but  five  memben  of  the  corpora- 
tion, and  one  of  them  an  infant,  and  another  a  married  woman,  and  several 
years  had  elapsed  since  there  had  been  any  meeting  of  the  stockholders  or  di- 
rectors. Chapter  248,  Acts  Ya.  1837-38,  by  its  second  section,  on  its  face 
shows  that  this  Shannondale  Springs  Company  had  at  one  time  a  legal  exist- 
ence, the  minimum  shares  of  stock  of  $100  each  being  390  shares,  and  these 
were  originally  owned  in  certain  specified  portions,  by  10  several  stockhold- 
ers named  in  this  second  section  of  the  charter  of  the  corporation.  There  is 
nothing  whatever  in  any  part  of  the  record  to  show  how  the  number  of  shares 
of  this  corporation  owned  by  stockholders  were  diminished  from  390  shares, 
which  the  act  of  incorporation  on  its  face  shows  were  originally  held,  to  300 
shares.  There  is  no  sort  of  indication  in  the  record  as  to  how  such  diminu- 
tion could  have  legally  taken  place;  nor  can  the  court,  on  the  present  record, 
.assume  that  such  diminution  has  taken  place,  though  it  may  possibly  be  true. 
But  no  mode  by  which  such  diminution  in  the  number  of  shares  did  legally 
arise  has  been  either  suggested  or  shown.  It  is  true  that  the  bill  states,  gen- 
erally, "that  there  are  300  shares  of  stock  in  said  corporation;  that  your  ora- 
tor J.  Garland  Hurst  owns  120  shares;  your  orator  Eugene  Baker  owns  120 
shares;  Mrs.  Sallie  T.  Coe,  30  shares;  Eliza  S.  Gallaher,  30  shares."  And 
William  H.  Travers  and  Sallie  T.  Coe,  adult  defendants,  in  their  answers,  ad- 
mit this  statement  to  be  correct;  except  they  state  that  Sallie  T.  Coe  owned» 
instead  of  30  shares,  only  29  shares,  and  that  William  H.  Travers  owned  one 
share  more,  which  was  formerly  owned  by  Sallie  T.  Coe.  But  the  answer  of 
the  infant  stockholder,  Eliza  S.  Gallaher,  does  not  admit  this  statement  of  the 
bill  to  be  correct,  and  calls  for  proof  of  the  same.  She  is  one  of  the  appellants, 
and  there  is  no  proof  of  this  statement  of  the  bill  in  any  of  the  depositions,  nor 
do  they  show  either  the  number  of  shares  of  stock  owned,  or  by  whom  owned. 

Our  conclusion,  therefore,  is  that  if  the  plaintiffs  were  entitled  to  a  decree 
in  this  cause  dissolving  this  Shannondale  Springs  Company,  selling  its  prop- 
erty, and  distributing  the  proceeds  among  the  stockholders,  as  they  asked  in 
their  bill,  it  is  not  as  a  matter  of  course,  as  they  claim,  but  only  by  virtue  of 
section  57, c.  53,  Code  W.  Ya.  p.  403,  which  is  thus  worded:  "If  not  less  than 
one-third  in  interest  of  the  stockholders  of  a  corporation  desire  to  wind  up  its 
affairs,  they  may  apply  by  bill  in  chancery  to  the  circuit  court  of  the  county 
in  which  the  principal  office  or  place  of  business  of  such  corporation  is  situ- 
ated, or,  if  there  be  no  such  office  or  place  of  business  in  this  state,  to  the 
circuit  court  of  the  county  in  which  the  other  stockholders,  or  any  one  or  more 
of  tliem,  reside  or  are  found,  or  in  which  the  property  of  such  corporation,  or 
any  part  of  it,  may  be;  setting  forth  in  the  bill  the  grounds  of  their  applica- 
tion ;  and  the  court  may  thereupon  proceed,  according  to  the  principles  and 
usages  of  equity,  to  hear  the  matter,  and,  if  sufficient  cause  therefor  be  shown, 
to  decree  a  dissolution  of  the  corporation,  and  make  such  orders  and  decrees^ 
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and  award  such  injunctioiLS,  in  the  cause,  as  justice  and  equity  may  require." 
It  is  suggested  by  the  counsel  for  the  appellees  that  in  this  case  the  circuit 
court  could  properly  have  no  jurisdiction,  because  the  bill  on  its  face  showed 
tliat  the  plaintiffs  were  the  owners  of  more  than  a  majority  of  the  shares  of 
stock  of  the  Shannondale  Springs  Company;  and  therefore,  by  the  provisions 
of  section  56,  c.  53,  p.  402,  Code  W.  Va.  1868,  they  might  of  their  option 
have,  in  a  general  meeting  of  the  stockholders,  resolved  to  discontinue  the 
business  of  the  corporation,  and  divided  the  property  and  the  assets  of  the 
<x)rporation  among  the  stockholders  according  to  their  several  rights,  after 
first  providing  for  the  payment  of  the  debts  of  the  corporation.  While  the 
plaintiffs  were  at  liberty  to  pursue  this  mode  of  dissolving  this  corporation, 
they  were  not  bound  to  do  so  if  they  thought  that  their  interest  would  be 
rather  promoted  by  making,  under  the  next  section,  an  application  to  a  court 
•of  chancery  for  a  decree  dissolving  the  corporation,  and  selling  and  disposing 
of  the  property  of  the  corporation ;  for  such  application  they  clearly  had  a 
right  to  make,  "as  they  were  more  than  one-third  in  interest  of  the  stock- 
holders. "  But  they  had  not,  under  this  fifty-seventh  section,  c.  53,  Code  W. 
Va.  1868,  p.  408,  an  absolute  right  to  demand  a  dissolution  of  this  corpora- 
tion, as  they  might  have  done  had  they  proceeded  under  the  fifty-sixth  section 
ot  this  chapter,  p.  402,  Code  W.  Ya.,  by  calling  a  general  meeting  of  the 
stockholders.  For  the  power  of  the  court  of  chancery,  if  proceedings  are  in- 
stituted under  this  fifty-seventh  section,  (see  page  403,  Code  W.  Ya.  1868,) 
is  "to  make  such  orders  and  decrees  as  justice  may  require,  or  to  decree,  if 
sufficient  cause  be  shown  therefor,  a  dissolution  of  the  corporation." 

It  is  claimed  by  the  counsel  for  the  appellants  that  no  depositions  can  be 
read  in  any  such  case,  except  by  the  leave  of  the  court,  where  any  stockholder 
is  an  infant  or  an  insane  person,  and  defended  by  a  guardian  ad  litem^  as  was 
the  case  here  with  Eliza  S.  Gallaher,  unless  the  depositions  be  taken  in  the 
j>re8ence  of  the  guardian  ad  litem,  or  on  interrogatories  agreed  upon  by  him; 
neither  of  which,  so  far  as  the  record  shows,  was  done  in  this  case.  And 
this,  it  is  claimed,  is  expressly  provided* for  in  section  4,  c.  83,  p.  496,  Code 
W.  Ya.  1868.  But  it  does  seem  to  me  that  this  law  has  no  application  to 
such  a  cause  as  the  one  before  us;  the  object  of  the  bill  being  upon  the  appli- 
cation of  one-third  in  interest  of  the  stockholders,  for  sufficient  cause,  to 
decree  the  dissolution  of  the  corporation,  and  sale  and  distribution  of  its 
property,  under  section  57,  c.  53,  Code  W.  Ya.  1868,  p.  403,  even  though  one 
of  the  stockholders  be  an  infant  and  a  defendant,  represented  in  the  cause  by 
a  guardian  ad  litem.  If  this  law  had  any  application  to  such  a  cause,  then 
other  sections  of  chapter  83,  Code  W.  Ya.  1868,  p.  495,  would  apply;  as,  for 
instance,  the  bill  would  have  to  be  verified  by  affidavit  according  to  the  sec- 
ond section,  and  all  the  other  real  estate  owned  by  the  infant  would  have  to 
he  set  out  in  the  bill,  and  other  provisions  in  said  chapter  concerning  the  sale 
of  property  of  persons  under  disability  would  have  to  be  observed.  But  to 
my  mind  it  is  obvious  that  these  and  other  provisions  found  in  chapter  83,  p. 
495,  Code  W.  Ya.  1868,  were  intended  to  be  confined  to  causes  when  the  ob- 
ject of  the  bill  was  in  reference  to  the  leasing  or  sale  of  the  lands  of  persons 
under  disability,  or  lands  held  for  cestuis  que  trust,  as  the  caption  of  the 
chapter  shows,  and  that  the  mere  fact  that  an  infant  was  a  stockholder  in  a 
corporation  would  not  bring  within  the  operation  of  the  provisions  of  tliis 
chapter  a  bill  brought  to  dissolve  such  corporation,  and  sell  its  property; 
though  property  in  which  an  infant  had  some  interest  might,  as  an  incident 
in  such  a  suit,  be  sold  as  the  property  of  the  corporation  by  an  order  of  the 
'  court.  Depositions  taken  in  such  a  cause  could  be  considered  in  the  appellate 
court,  whenever  they  had  been  taken,  and  read  in  the  court  below,  in  any 
case  when  such  depositions  could  be  considered  in  the  appellate  court,  had 
they  been  taken  in  any  other  cause,  when  one  of  the  appellants  was  an  in- 
fant. 
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The  difficulty  in  considering  this  cause  on  its  merits  is,  with  me,  based  on 
entirely  other  grounds.  Section  57,  c.  53,  Code  W.  Va.  1868,  p.  403,  under 
which  this  cause  was  instituted,  as  we  have  seen,  says  '*that  the  court  shall 
proceed,  according  to  the  principles  and  usages  of  equity,  to  hear  the  matter, 
and,  if  sufficient  cause  therefor  be  shown,  to  decree  a  dissolution  of  the  cor- 
porsition,  and  make  such  other  orders  and  decrees  as  justice  and  equity  may 
require."  The  main  object  of  such  suit  is  to  have  the  property — in  this  case, 
principally  real  estate — of  a  corporation  sold,  and  its  proceeds  distributed 
among  those  entitled  to  it.  Is  it  not  obvious  that,  when  real  estate  is  thus  to- 
be  sold,  the  party  holding  the  legal  title  to  such  real  estate — in  this  case,  the 
corporation  sought  to  be  dissolved — must  necessarily  be  made  one  of  the  de- 
tendants;  and  that  there  can  properly  be  no  decree  dissolving  such  corpora- 
tion, or  selling  the  real  estate  of  which  it  holds  the  legal  title,  till  it  is  before 
the  court  as  one  of  the  defendants?  The  mere  fact  that  the  corporation  is  the 
holder  of  the  legal  title  of  the  land  sought  to  be  sold  and  conveyed,  on  general 
principles,  makes  it  a  necessary  party  to  such  a  suit.  If  it  were  not  a  party  to- 
such  a  cause,  how  could  the  purchaser  of  such  land  be  invested  by  the  court 
with  the  legal  title?  And  surely  the  court  ought  not  to  sell  the  land  when 
it  has  not  power  to  invest  the  purchaser  with  the  legal  title,  and  when 
there  is  no  difficulty  in  its  obtaining  that  power.  Then,  too,  if  one  of  the 
main  objects  of  a  chancery  suit  is  to  obtain  a  decree  declaring  a  corporation 
dissolved,  it  would  seem  clear,  on  the  principle  that  a  corporation  is  a  neces- 
sary party  to  such  a  suit.  It  was  so  decided  in  Micklea  v.  Bankt  11  Paige, 
118, 42  Amer.  Dec.  103.  The  court  in  that  case,  on  this  subject,  says:  *'The 
objections  raised  by  the  demurrers,  that  the  corporation  is  a  necessary  party 
to  a  bill,  under  this  thirty-eighth  section,  to  declare  the  surrender  of  its  cor- 
porate rights  and  privileges,  and  obtain  a  decree  of  dissolution,  and  to  dis- 
tribute its  corporate  property  and  effects  among  its  stockholder,  seems  to  be 
well  taken.  *  ♦  ♦  When  the  object  of  the  bill  is  to  divest  the  corporation 
itself  of  any  of  its  property,  or  of  any  of  its  corporate  privileges,  upon  the- 
ground  that  it  has  forfeited  its  charter  or  surrendered  its  franchises,  the  other 
defendants  in  the  suit  have  a  right  to  insist  that  the  corporation  itself  should 
be  made  a  party,  to  the  end  that  the  decree  may  be  binding  on  such  corpora- 
tion,  and  that  the  other  defendants  may  not  be  subject  to  further  litigation 
with  the  corporation  itself  with  relation  to  such  matters. "  This  reasoning 
seems  to  me  to  be  entirely  sound,  and  applicable  to  the  cause  before  us.  The 
circuit  court  ought,  therefore,  to  have  sustained  the  general  demurrer  to  the 
plaintiffs'  bill  interposed  by  William  H.  Travers  and  by  Sallie  T.  Coe,  and 
have  given  the  plaintiffs  leave  to  amend  their  bill  in  a  reasonable  time,  and 
make  the  Shannondale  Springs  Company,  in  the  county  of  Jefferson,  a  defend- 
ant, instead  of  overruling  the  demurrer,  as  it  did,  by  the  decree  of  June  2, 


But  the  counsel  for  the  appellees  Insist  that  even  if  it  be  admitted  that  the 
Shannondale  Springs  Company,  in  the  county  of  Jefferson,  was  a  necessary 
party  defendant,  the  failure  to  make  it  such,  when  its  absence  produces  no 
prejudice  to  parties  before  the  court,  constituted  no  fatal  objection  at  the  hear- 
ing; and  Story,  £q.  PI.  §  76,  pp.  75, 76,  and  Whiting  v.  Bank,  13  Pet.  6,  are  re- 
lied upon  as  sustaining  tliis  position.  In  the  first  place,  I  cannot  regard  the 
Shannondale  Springs  Company,  in  the  county  of  Jefferson,  as  a  mere  formal 
party,  to  be  joined  simply  for  the  sake  of  conformity.  If  they  were,  and  the 
bill  had  not  been  demurred  to,  this  court  or  the  court  below  might  be  indis- 
posed on  the  hearing  to  listen  to  the  objection  arising  from  it  not  liaving  been 
made  a  party.  See  Wormley  v.  WornUey,  8  Wheat.  451.  But  in  the  case  be^ 
fore  us  the  bill  was  not  only  demurred  to,  but  the  Shannondale  Springs  Com- 
pany, in  the  county  of  Jefferson,  was  so  obviously  a  necessary  piurty  that  the 
court  below  ought  not  to  have  heard  the  case  in  its  absence. 

In  the  case  of  Whiting  y,  Bank,  13  Pet.  6,  all  that  was  decided  on  the  qae6- 
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tion  under  consideration  is  that,  Breckenbridge  being  a  proper  party  defend- 
ant, it  was  irregular  and  erroneous  to  entertain  and  pronounce  the  decree  for 
the  foreclosure  and  sale  without  his  having  been  made  a  party  defendant. 
But  such  a  decree  and  sale  was  made  and  confirmed  without  objections. 
Then,  this  bill  of  review  was  brought  by  certain  parties;  and  the  court  held, 
to  use  its  own  language,  (page  8:)  "As  to  the  supposed  error  in  not  making 
Breckenbridge  a  party  to  the  original  bill,  assuming  that  he  was  a  proper 
party  to  that  bill,  still  it  is  to  be  considered  that  it  was  an  objection  that  ought 
properly  to  have  been  taken  by  the  present  parties  at  the  hearing,  or  upon  the 
appeal  (if  any^  before  the  appellate  court;  and  upon  a  bill  of  review  it  cannot 
properly  be  relied  upon  as  a  matter  of  error,  unless  it  can  be  shown  that  the 
non-joinder  has  operated  an  injury  or  mischief  to  the  rights  of  the  present 
plai ntiffs.  No  such  mischief  has  been  shown  or  is  pretended.  Breckenbridge 
is  not  bound  in  the  original  decree,  because  he  was  no  party  thereto,  and  there- 
fore his  Interests  cannot  be  prejudiced  thereby;  but,  if  they  were,  he,  and  ho 
alone,  has  a  right  to  complain,  and  to  seek  redress  from  the  court*  And  notthe^ 
plaintiffs,  who  are  not  his  representatives,  or  intrusted  with  the  vindication 
of  his  rights.  Breckenbridge  has  made  no  complaint,  and  sought  no  redress. 
We  think,  therefore,  this  error,  if  any  there  be,  not  being  to  the  prejudice  of 
the  plaintiffs,  cannot  furnish  any  ground  for  them  to  maintain  the  present 
bill ;  for  no  party  to  a  decree  can,  by  the  general  principles  of  a  court  of  equityt- 
claim  a  reversal  of  a  decree  upon  a  bill  at  review,  unless  he  has  been  aggrieved 
by  it,  whatever  may  have  been  his  rights  to  insist  on  the  error  at  the  original 
hearing,  or  on  appeal.'' 

The  case  before  us  Is  no  bill  of  review,  and  the  inference  properly  to  be 
drawn  from  this  case  of  Whiting  v.  Bank,  13  Pet.  7,  8,  is  that,  in  such  a 
case  as  the  one  before  us,  the  appellants  had  a  right  to  insist  on  the  error  we 
have  pointed  out  at  the  hearing  of  the  cause,  or  on  this  a^^al.  They  have 
in  no  manner  waived  this  right,  for  they  demurred  to  the  bill  in  the  court  be- 
low ;  and  it  was,  as  we  have  seen,  fatally  defective,  because  the  Shannondale- 
Springs  Company,  in  Jefferson  county,  was  not  a  party  defendant;  and  the 
questions  raised  by  the  bill,  and  the  decree  asked  and  obtained  from  the  court, 
were  such  as  could  neither  be  considered  nor  acted  upon  by  the  court  in  the 
absence  of  the  Shannondale  Springs  Ck>mpany,  in  Jefferson  county,  which  was 
a  necessary  and  proper  defendant. 

For  this  reason  the  circuit  court  of  Jefferson  erred  in  the  decree  rendered 
on  June  2, 1886,  in  overruling  the  demurrer  of  the  defendant  William  H. 
Travers  to  the  bill;  and  in  the  decree  rendered  on  February  17,  1887,  in  de- 
ciding that,  on  the  pleadings  and  depositions  then  in  the  cause,  the  complain- 
ants were  entitled  to  the  relief  asked  in  their  bill,  and  rendering  accordingly 
the  decree  which  it  did.  These  decrees  must  therefore  beset  aside,  reversed^, 
and  annulled,  and  the  appellants  must  recover  of  the  appellees  J.  Garland; 
Hurst  and  Eugene  Baker  their  costs  in  this  court  expend^.  And  this  court,, 
proceeding  to  render  such  a  decree  as  the  court  below  ought  to  have  done, 
must  sustain  the  demurrers  of  William  H.  Travers  and  Sallie  T.  Goe  to  the 
bill  and  amended  bill  in  this  cause,  because  the  Shannondale  Springs  Com- 
pany, in  the  county  of  Jefferson,  was  not  made  a  defendant  to  said  bill  and 
amended  bill.  And  this  cause  must  be  remanded  to  the  circuit  court  of  Jef- 
ferson county,  with  instructions  to  give  to  the  plaintiffs  in  said  cause  leave 
to  amend  their  bill  in  a  reasonable  time,  to  be  fixed  by  the  court,  and  make 
the  Shannondale  Springs  Company,  in  the  county  of  Jefferson,  a  party  de- 
fendant, and  further  to  proceed  with  this  cause  upon  the  principles  laid  down 
in  this  opinion,  and  further  according  to  principles  governing  courts  of  equity. 

Johnson,  Snydsk,  and  Woods,  JJ.,  concurred. 
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Moose  v.  Lioon  and  others. 
(Bupreme  Qmri  <tf  AppeaU  of  Wut  VirffMa.    September  28,  1887.) 

1.  Husband  and  Wifb— Contbaot  of  Mabbisd  Woman. 

8.  Q.  L.,  a  Diarried  woman,  for  her  separate  use,  purchased  from  a  oommissloner 
•fa  conrt  a  tract  of  land,  the  sale  whereof  was  confirmed  and  the  title  retained  to 
secure  the  payment  of  the  |>urcba8e  money.  She  and  her  husband,  by  written  con- 
tract with  M.,  agreed  that,  in  consideration  that  he  would  pay  lor  her  the  purchase 
money  which  she  had  agreed  to  pay  for  the  land,  she  would  sell  and  transfer  to 
him  her  said  purchase,  and  substitute  him  for  herself  as  purchaser  of  the  land,  ex- 
cepting a  specified  20  acres  thereof.  In  compliance  with  said  contract  M.  was 
placed  in  possession  of  the  land  sold  to  him,  and  he  paid  for  her  to  the  ooart  all 
her  purchase  money.  Five  years  afterwards  she  refused  to  comply  with  her  con- 
tract and  reclaimed  her  land.  On  a  bill  filed  by  M.  against  S.  G.  L.  and  her  bus- 
band,  praying  for  specific  execution  of  said  contract,  and,  In  case  that  relief  could 
not  be  had,  then  praying  that  he  might  be  reimbursed  the  purchase  money  so 
paid  by  him  by  a  sale  of  the  said  land,  it  was  Md^  (1)  that  said  contract  for  the  sale 
of  her  land  was  not  binding  upon  said  married  woman. 
^  Saxb— CoNTBAOT  OP  Mabbind  Womav— Bqvitablb  Lidt. 

Heldf  further f  that  the  purchase  money  so  paid  to  the  court  by  M.  was  an  equitable 
charge  upon  said  land,  which  a  court  of  equity  would  enforce  for  his  benefit  by  a 
sale  of  the  land,  unless  otherwise  paid. 
'8.  Same. 

Held,  further^  that  8.  O.  L.  was  entitled  to  have  abated  from  the  purchase  money 
so  paid  for  her  by  M.  the  fair  rental  value  of  the  land  while  he  had  the  same  in  pos- 
session, in  the  condition  in  which  it  was  at  the  time  he  took  possession  thereof 

'4.  liANDLOBD  AKD  TbNANT — RXNTAL  VaLUB  OF  LaND. 

i/e/J,  further^  that  the  true  annual  rental  value  of  the  land  is  not  the  value  of  all 
the  farm  products  which  can  possibly  be  realized  from  its  use,  when  the  land  is 
stocked,  farmed,  and  managed  with  the  icreatest  skill  and  industry,  but  it  is  the 
prioe  which  a  prudent  and  industrious  ftirmer  can  afford  to  pay  for  its  use,  after 
taking  into  consideration  the  probable  amount  and  the  mark^  value  of  his  crops, 
and  the  probable  injuries  thereto  resulting  from  the  ordinary  dianges  of  climate 
and  season. 
■  6.  Samx— Rental  Yalub— Impbovbmxntb  bt  Tenant. 

Heldf  further^  that  M.  having  made  permanent  improvements  on  the  land,  which 
greatly  enhanced  the  value  thereof,  he  was  entitled  to  abate  from  the  amoant  of 
rents  with  which  he  was  chargeable  the  value  of  said  improvements,  and  all  taxes 
upon  the  land  paid  by  him  while  in  his  possession. 
-8.  Samb. 

Held,  furtJier,  that  the  circuit  court  did  not  err  in  directing  its  commissioner  to 

ascertain  and  report  the  value  of  the  permanent  improvements  made  by  M.  npon 

the  land,  or  in  abating  the  same  from  the  amount  of  rents  with  which  he  was 

chargeable;  although  no  claim  for  such  improvements  was  made  by  him  in  his  bill. 

7.  Repebbnob—Findinos— Review  on  Appeal. 

Held,  further,  *'that,  where  questions  purely  of  fact  are  referred  to  a  commissioner  to 
be  reported  on,  his  findings  will  be  given  great  weight,  and  should  besustained  un- 
less it  plainly  appears  that  they  are  not  warranted  by  any  reasonable  view  of  the 
evidence ;  and  this  rnle  operates  with  peculiar  force  in  an  appellate  court,  when  the 
findings  of  the  commissioner  have  been  approved  and  sustained  by  the  decree  of 
the  inferior  court."  See  Handy  v.  SooU,  28  W.  Va.  710;  Boyd  v.  QunmMm,  14  W.  Va. 
1 ;  Qraham  v.  QraJiam,  21  W.  Va.  698. 
(Syllalnu  hy  the  Court.) 

Appeal  and  supersedeas  from  circuit  court,  Pocahontas  county. 

This  case  is  the  sequel  of  the  case  of  Moore  v.  Ligon,  decided  by  this  court 
in  October.  1883,  reported  in  22  W.  Va.  29^-802.  When  that  case  was  be- 
fore this  court  we  decided  that  the  contract  entered  into  on  the  twenty-third 
of  August,  1877,  between  Sallie  G.  Ligon  and  her  husband,  John  Ligon,  of 
the  one  part,  and  Isaac  Moore  of  the  other  part,  whereby  Sallie  G.  Uc^on 
agreed  to  sell,  transfer,  and  convey  to  him  the  lands  and  rents  therein  men- 
tioned, upon  the  payment  by  Moore  of  certain  costs  and  expenses  paid  by  her, 
and  of  $13,277.74  of  the  unpaid  purchase  money  for  said  lands,  for  which  she 
had  executed  her  obligations,  was  not  binding  on  her,  and  that  Moore,  hav- 
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ing  paid  for  her  said  purchase  money,  was  entitled  to  have  all  the  purchase 
money  which  he  had  paid  for  her  treated  as  an  unauthorized  payment,  and  as» 
therefore,  not  discharging  the  debt  due  from  her  to  the  court,  from  whose 
commissioners  she  had  purchased  the  lands,  and  to  have  the  payment  thereof 
enforced  against  her  for  his  benefit,  if  necessary  to  do  so  by  the  sale  of  said 
land;  and  remanded  the  cause  to  the  circuit  court,  "to  be  therein  further  pro- 
ceeded with,  according  to  the  principles  laid  down  in  the  opinion  of  this  courtr 
and,  further,  according  to  the  principles  governing  courts  of  equity."  After 
the  cause  was  so  remanded,  it  was  again  heard  on  the  ninth  of  April,  1884» 
by  the  circuit  court,  "upon  the  papers  formerly  read,  the  decrees  entered 
therein,  mandate  of  the  supreme  court  of  appeals,  rule  against  Sallie  G.  and 
John  Ligon  to  answer  to  the  bill,  who  still  failed  to  answer,"  and  on  consid- 
eration thereof  It  was  adjudged,  ordered,  and  decreed  that,  unless  Sallie  G. 
ligon,  within  10  days  from  that  date,  execute  to  the  plaintiff  (Moore)  a  deed 
in  fee-simple,  conveying  to  him  said  lands,  then  John  W.  Stephenson,  who 
by  consent  of  parties  was  appointed  a  special  commissioner  for  that  purpose, 
should  make,  state,  and  report  to  the  court  the  following  accounts:  "(1) 
What  amount  of  money  has  been  paid  to  and  for  the  said  &illie  G.  Ligon  by 
the  plaintiff  under  and  by  virtue  of  the  contract  filed  with  the  bill,  and  dated 
twenty-third  day  of  August,  1877,  with  interest  on  such  sum  from  date  of 
payment  to  the  date  of  his  report.  (2)  The  annual  amount  of  the  rents  and 
profits  of  said  land  in  the  condition  as  of  t?ie  time  it  came  into  the  possession 
of  the  plaintiff,  less  the  taxes  paid  by  him  on  the  said  land.  (3)  The  value 
of  any  permanent  improvements  made  upon  said  land  by  the  plaintiff  since 
it  has  been  in  his  possession.  (4)  Any  damages  done  to  said  land  by  plaintiff 
since  he  has  had  possession  of  the  same, — and  that  thus  he  shall  strike  a  bal- 
ance showing  how  the  account  will  stand  between  plaintiff  and  defendants. 
The  commissioner  shall  reduce  the  evidence  to  writing,  and  report  the  same 
with  his  report  to  this  court.  Before  taking  this  account,  he  shall  give  rea- 
sonable notice  in  writing  of  the  time  and  place  of  taking  the  same  to  the  re- 
spective parties. " 

In  pursuance  of  this  order  of  reference,  the  commissioner  took  the  deposi- 
tions of  41  witnesses  upon  the  question  referred  to  him,  among  whom  were  the 
plaintiff  and  the  defendant  John  Ligon,  which,  with  his  report,  were  returned 
by  him  on  the  twentieth  of  October,  1884.  By  his  report,  which  was  in  two 
aspects,  in  one  of  which  he  allowed  the  plaintiff  an  abatement  of  $1,000 
against  the  rents  and  profits,  for  the  increased  value  of  the  land,  on  account 
of  permanent  improvements  made  thereon  after  his  purchase;  and  in  the  other 
no  allowance  was  made  to  the  plaintiff  for  his  improvements.  By  his  report, 
in  the  first  aspect,  the  commissioner  ascertained  the  amount  due  the  plaintiff 
on  account  of  the  purchase  money  paid  by  him  for  the  defendant  Sallie  G. 
liigon,  including  interest  to  the  first  of  October,  1884,  amounting  to  the  sum 
of  $20,809.59,  of  which  $15,907.78  was  principal,  and  in  the  further  sum  of 
SlyOOO  on  account  of  his  permanent  improvements  made  on  the  land ;  and 
that  the  said  defendant  was  entitled  to  abate  therefrom  the  rental  value  of 
said  land,  which  he  ascertained  to  be  $800  per  year,  from  the  first  of  October, 
1877,  to  the  first  of  October,  1884,  less  the  taxes  thereon  paid  each  year  by 
the  plaintiff,  with  interest  on  the  residue  of  said  annual  rents  from  the  end  of 
each  year,  amounting  on  the  first  day  of  October,  1884,  to  the  sum  of  $5,260.43, 
of  which  $4,499.46  was  principal,  and  that  the  balance  due  from  her  to  the 
plaintiff  on  the  first  of  October,  1884,  was  $16,549.16.  By  the  second  aspect 
of  his  report,  which  allowed  nothing  for  improvements,  the  commissioner  as- 
certained that  the  amount  due  the  plaintiff  on  the  first  of  October  was  $15,- 
549.16.  To  this  report  Sallie  G.  Ligon  excepted,  alleging  that  the  commis- 
sioner erred  (1)  in  reporting  that  the  plaintiff  was  entitled  to  any  other  or  greater 
sum  than  the  amount  of  her  bonds  for  said  unpaid  purchase  money  and  tlie 
interest  thereon;  (2)  in  fixing  the  commencement  of  the  rents  and  profits  on 
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tlie  first  of  October,  1877,  Instead  of  the  second  of  May,  1877:  (3)  in  what 
constituted  ''rents  and  profits"  in  this  case;  (4)  in  fixing  the  rental  value  of 
the  land  at  $800  per  year;  (5)  in  reporting  an  account  of  permanent  improve- 
ments; (6)  in  failing  to  i-epoi-t  an  itemized  statement  of  the  alleged  permanent 
improvements  and  the  amount  allowed  for  each;  (7)  because  the  amount  al- 
lowed for  permanent  improvements  was  excessive,  and  because  the  plaintiff 
was  charged  nothing  for  the  use  of  them;  (8)  because  there  was  no  account 
of  "profits"  found  by  the  commissioner;  (9)  oecause  no  allowance  was  made 
to  her  for  injuries  to  the  farm  by  decay,  removal  of  fencing,  neglect,  etc. ;  (10) 
because  the  report  failed  to  estimate  the  rent,  for  all  the  time,  and  according 
to  the  actual  condition  of  the  farm  during  the  occupany  of  the  plaintiff;  and, 
^11)  because  the  fees  charged  by  the  commissioner  were  erroneous. 

On  the  seventh  of  April,  1885,  the  cause  was  again  heard,  upon  the  papers 
formerly  read;  upon  the  bill  taken  for  confessed  as  to  John  Ligon;  upon  the 
answer  of  Sallie  G.  Ligon,  filed  on  that  day,  general  replication  thereto;  upon 
the  report  of  said  commissioner,  the  said  exceptions  thereto,  and  the  deposi- 
tions and  exceptions  thereto  of  plaintiff  and  defendants.  On  consideration 
thereof,  the  court  overruled  all  the  exceptions  to  the  depositions  and  to  the 
•commissioner's  report,  rejected  that  aspect  thereof  which  disallowed  the  claim 
for  improvements,  and  in  all  other  respects  confirmed  the  report  And  all 
parties  admitting  at  the  hearing  that  the  plaintiff,  for  the  rent  of  the  land 
frdm  the  first  of  October,  1884,  the  date  of  said  report,  to  the  first  April,  1885, 
was  liable  for  the  further  sum  of  $400,  less  $131.19,  the  taxes  for  1884,  paid 
^by  him  after  the  making  of  the  commissioners'  report;  and  was  further  liable 
for  $134.98  additional  interest  upon  the  principal  sum  of  $4,499.46  of  said 
rents;  and  that  he  was  entitled  to  charge  Sallie  6.  Ligon  with  the  further  sum 
•of  $477.23  of  additional  interest  on  the  principal  sum  of  $15,907.78,  paid  for 
her  as  aforesaid.  It  was  further  adjudged,  ordered,  and  decreed  that,  unless 
the  defendant  Sallie  6.  Ligon,  within  dO  days  from  the  adjournment  of  the 
<x)urt,  pay  to  the  plaintiff  the  sum  of  $16,623,  with  interest  from  the  first 
April,  1885,  and  the  costs  of  suit,  then  special  commissioners,  named  in  the 
decree,  should  sell  the  land  upon  certain  terms  therein  mentioned,  etc.,  and 
>out  of  the  proceeds  of  sale  pay  the  plaintiff  the  amounts  therein  decreed  to 
him,  and  the  residue,  if  any,  pay  to  Sallie  G.  Ligon.  To  this  decree  the  de- 
fendant Sallie  G.  Ligon  obtained  this  appeal  and  mpersedeas. 

R.  8.  Turk  and  W.  A.  Quarrier,  for  appellant.  R.  T.  Dennis  and  R.  L, 
JParrish,  for  appellee. 

Woods,  J.  The  appellant,  for  grounds  of  error,  assigns  the  following: 
^1)  In  directing  its  couimissioner  to  ascertain  and  report  any  other  sums 
paid  by  the  appellee  than  the  amounts  of  her  obligations  to  commissioner 
Mathews  and  Skeen;  (2)  in  directing  the  annual  rental  value  of  the  land  to  be 
estimated  as  of  the  time  it  went  into  the  possession  of  Isaac  Moore:  (3)  in  di- 
recting an  account  to  be  taken  of  the  improvements;  (4)  in  overruling  appel- 
lant's exceptions  to  the  commissioner's  report;  (5)  in  directing  the  sale  of  the 
land  "in  the  bill  and  proceedings  mentioned,"  when  there  is  nothing  con- 
tained therein  sufiicient  to  warrant  the  commissioners  to  sell  any  particular 
tracts  of  land;  (6)  in  not  directing  a  conveyance  of  the  legal  title  to  the  ap- 
pellant before  decreeing  a  sale;  (7)  in  giving  so  short  a  time  in  which  to  re- 
deem the  land,  and  between  the  payments. 

There  is  nothing  in  the  first  error  alleged.  The  action  of  the  circuit  court 
in  regard  thereto  is  exactly  in  accordance  with  the  directions  of  this  court  in 
Ifoore  V.  Ligon,  22  W  Va.  302,  wherein  we  say:  "Of  course,  if  it  becomes 
necessary  for  the  court  to  enforce  the  payment  of  the  portion  of  the  purchase 
money  paid  by  the  plaintiff,  either  to  tJie  court  or  to  the  female  defendant, 
treating  it  as  unpaid  purchase  money,  she  should  be  allowed,  as  against  it, 
the  rents  and  profits  of  this  land,  if  any  were  receiioedhj  the  plaintiff,  less 
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tlie  taxes  on  the  land,  if  anj,  paid  by  bim .  '*  It  appears  from  the  proof  in  this 
record  that  Moore  paid  to  the  commissioners  of  the  court  from  whom  Mrs. 
Ligon  purchased  tM  land,  not  only  her  obligations,  amounting  to  $13,277.74, 
-executed  for  part  of  the  purchase  money  of  the  land,  but  also  her  down  pay- 
ment of  $722.26,  making  in  all  the  full  price  of  $14,000  which  she  agreed  to 
pay  for  it;  the  payment  whereof  was  secured  by  the  vendor's  lien  on  the  land, 
thus  placing  himself  in  the  very  condition  in  which  this  court  said  he  would  be 
entitled  to  enforce  the  payment  of  these  sums  ''paid  by  him  to  the  court." 

Keither  did  the  court  err  in  directing  its  commissioners  to  ascertain  the 
rental  value  of  the  land  in  the  condition  it  was  at  the  time  Moore  obtained  the 
possession  thereof.  This  was  the  rule  adopted  in  South  Carolina  in  Tliompson 
T.  Bostiekf  1  McMul.  Eq.  75,  and  by  the  court  of  appeals  of  Virginia  in  Early 
V.  Friend,  16  Grat.  21;  WhiU  v.  Stuart,  76  Va.  566.  This  rule  in  the  case 
4it  bar  does  justice  to  both  parties.  It  does  not  make  the  compensation  of 
Mrs.  Ligon  depend  upon  the  accident  that  Moore  was  a  good  or  a  bad  farmer, 
^  prudent  and  careful  man,  or  a  wild,  imprudent,  or  reckless  one.  It  is  just 
to  Moore,  who  occupied  and  used  the  land  instead  of  rating  it  out;  and  he 
should  be  held  accountable  only  to  the  same  extent  as  if  he  had  rented  it  out 
and  received  the  rent. 

Neither  did  the  circuit  court  err  in  directing  its  commissioner  to  state  an 
account  of  the  improvements  made  upon  the  land  by  Moore  after  it  came  into 
his  possession.  This  possession  he  acquired,  and  for  five  years  quietly  held 
and  enjoyed,  with  the  knowledge  and  consent  of  Mrs.  Ligon,  relying  on  her 
:good  faith  to  comply  with  the  terms  of  her  agreement.  During  all  this  time 
she  quietly  stood  by,  knowing  that  Moore,  in  compliance  with  the  terms  of 
-said  agreement,  was  paying  her  debt  to  the  court,  amounting  to  more  than 
$16,000,  paying  the  taxes  on  the  land,  amounting  to  nearly  $150  a  year,  re- 
pairing buildings,  fencing  and  beautifying  the  dwelling-house  and  its  sur- 
roundings, planting  orchards,  and  making  many  other  permanent  improve- 
ments which  greatly  enhanced  the  value  of  the  farm.  The  increase  in  the 
value  of  the  land  added  by  these  improvements,  in  the  opinions  of  the  wit- 
nesses, vary  from  $750  to  $2,000,  and  the  commissioner  was  fully  warranted 
in  ascertaining  their  value  to  be  $1,000,  and  he  accordingly  so  reported.  It  is 
true  that  the  plaintiff  makes  no  claim  for  these  improvements;  but  as  he  was 
not  permitted  to  enforce  the  specific  execution  of  his  agreement  against  Mrs. 
Ligon,  and  onlv  permitted  to  charge  the  land  with  the  payment  of  the  pur- 
•chase  money  which  he  had  paid  for  her  to  the  court,  it  became  necessary  to 
state  an  account  between  them  to  ascertain  the  amount  he  was  equitably  en- 
titled to  demand.  He  had  enjoyed  the  use  of  the  land.  He  should  therefore 
account  to  her  for  rental  value  of  the  land  in  the  condition  in  which  it  was 
when  he  obtained  possession  thereof.  She  should  repay  the  taxes,  if  any, 
which  he  had  paid  on  the  land  while  he  occupied  and  enjoyed  it.  She  should 
repay  to  him  the  purchase  money  he  had  paid  for  her,  with  its  interest,  and 
he  should  surrender  to  her  the  land;  but,  in  doing  so,  he  surrendered  to  her 
his  permanent  improvements  made  thereon;  and  she  not  only  received  from 
him  her  land  of  the  value  it  possessed  when  he  received  it,  but  that  value  en- 
hanced $1,000  by  his  improvements  I  To  permit  her  to  retain  this  unfair 
advantage  would  be  inequitable  and  unjust,  and,  in  the  case  in  judgment, 
wonld  he  to  reward  her  for  her  own  perfidy.  Moore's  claim  for  the  value 
of  these  improvements  stands  upon  the  highest  grounds  of  justice  and  equity; 
and  as  in  this  case  he  could  not  otherwise  recover  them,  the  court  did  not  err 
in  abating  the  value  thereof  from  the  rents  and  profits  of  the  land.  While  it 
is  the  better  mode  to  claim  such  improvements  in  the  pleadings  in  the  cause, 
jet  it  is  not  absolutely  necessary  to  do  so;  and  if  the  court,  as  in  this  case, 
directs  its  commissioner  to  do  so,  either  party  may  appear  before  him  and 
prove  the  value  thereof.  In  this  case  botti  parties  did  so,  and  because  the 
commissioner  reported  the  value  of  the  improvements,  the  defendant  excepted 
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to  the  report,  which  exception  the  court  overruled.    This  point  was  expresslj^ 
decided  by  this  court  in  Ogle  v.  Adams,  12  W.  Va.  213,  Syllabi,  6. 

The  fourth  ground  of  error  assigned  was  overruling  her  exceptions  t»  the 
commissioner's  report.  The  first  exception  is  the  same  as  the  first  ground  of 
error  assigned,  and  has  been  already  considered.  The  same  is  true  of  her  fifth 
exception ;  the  same  having  been  already  considered  under  her  third  assignment 
of  error,  and  in  regard  to  it  nothing  further  need  be  added.  There  was  nothin^r 
in  her  sixth  exception,  because  the  compensation  which  may  be  claimed  for 
permanent  improvements  is  not  the  actual  value  or  the  cost  of  any  or  all  of 
them,  but  only  the  enhanced  value  of  the  land,  resulting  from  such  improve- 
ments, which  is  generally  much  less  than  the  cost  of  making  them,  or  than 
their  several  values  when  made.  It  was  therefore  unnecessary  for  the  com- 
missioner to  report  an  ''itemized  statement"  of  such  improvements,  and  he 
did  not  err  in  reporting  their  value  in  a  gross  sum.  Her  eleventh  exception 
was  untenable  in  every  view  of  the  case,  as  it  wholly  failed  to  specify  in  what 
respect  the  commissioner  had  charged  erroneous  fees.  It  is  well  settled  that 
the  alleged  error  of^he  commissioner  complained  of  must  be  particularlj 
designated,  and,  unless  the  exception  does  so,  the  court  will  disregard  it. 

Did  the  commissioner  err  in  fixing  the  date  for  the  commencement  of  the 
rents  on  the  first  of  October  instead  of  the  second  of  May,  1877?  It  is  insist- 
ed, on  behalf  of  the  appellant,  that  inasmuch  as  the  agreement  between  her 
and  Moore  transferred  to  him  all  the  rents  of  the  land  accruing,  and  which 
had  accrued,  to  her,  from  the  second  of  May,  he  should  account  for  the  renta 
from  that  day  until  the  first  of  October,  at  which  time  he  obtained  the  full  pos- 
session of  the  land,  whether  he  in  fact  received  any  rents  from  her  tenants  or 
not.  From  what  appears  in  the  record,  the  only  tenant  from  whom  renia 
could  accrue  was  S.  L.  Gibson,  who  had  rented  the  most  valuable  part  of  the* 
farm  from  John  Warrick  three  or  four  years  before  Mrs.  Ligon  purchased  the 
same  at  a  sale  thereof  for  the  payment  of  his  debts;  and  Gibson  had  so  rented 
part  of  the  land  at  the  annual  rent  of  $400  in  order  to  reimburse  himself  for 
a  debt  against  Warrick  for  whicii  Gibson,  as  sheriff,  had  made  himself  liable*, 
and  been  compelled  to  pay.  There  is  no  proof  whatever  that  Moore  received 
any  rents  from  any  tenant  on  the  land,  oi  that,  by  the  exercise  of  due  dili- 
gence, he  could  have  received  any  such  rents.  If  Mrs.  Ligon  desired  to  charge- 
him  with  such  rents,  the  burden  was  upon  her  to  show  the  amounts  thereof, 
and  from  whom  the  same  were  due,  and,  failing  to  do  so,  she  is  not  entitled 
to  charge  him  with  such  rents;  nor  is  there  any  proof  to  show  that  he  had 
any  beneficial  use  of  said  land  until  the  first  October,  1877,  as  ascertained  by 
the  commissioner. 

Neither  did  the  commissioner  err  in  his  view  of  what  constitutes  rents  and 
profits,  nor  in  faUing  to  state  an  account  of  the  ^^ profits^*  realized  by  Moore 
from  the  land.  If  Moore  had  occupied  and  used  the  lands  for  Mrs.  Ligon  as 
her  trustee  or  f^^ent,  he  might  properly  be  charged  with  all  the  rents,  issues, 
and  profits  derived  by  him  from  the  use  of  the  trust  property.  But  he  did 
not  enter  into,  hold,  or  use  the  lands  as  such  agent  or  fiduciary.  There  was 
no  relation  of  trust  or  confidence  existing  between  them.  He  was  not,  like 
such  fiduciary,  to  manage  the  land  to  the  best  advantage,  and  make  all  the 
profit  he  could  for  Mrs.  Ligon,  and  to  keep  and  render  to  her  a  full  and  foir 
account  of  his  transactions  in  regard  to  this  land;  nor  was  she  entitled  to 
sliare  in  the  profits  actually  made  by  the  application  to  the  land  of  his  labor, 
skill,  and  property.  She  was  entitled  to  the  fair  yearly  value  of  the  property 
in  the  condition  in  which  it  was  at  the  time  it  came  into  his  possession,  and 
446;  WhiU  v.  Stuart,  76  Va.  566.  This  rental  value  does  not  consist  in  hy- 
no  more.  Early  v.  Friend,  16  Grat.  21;  Co.  Litt.  172;  1  Story,  Eq.  Jur,  § 
pothetical  estimates  of  speculative  profits  which  might  have  been,  or  which 
may  be,  realized  from  the  use  of  th«  land  when  stocked,  farmed,  and  managed 
with  the  greatest  industry  and  skill.    Such  a  measure  of  value  no  prudent 
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Tnan  oould  afford  to  pay;  for  in  most  cases  it  would  greatly  exceed  what  the 
owner  of  the  land  could  ordinarily  realize  from  the  use  of  his  own  land.  The 
true  annual  rental  value  of  land  is  the  price  which  a  prudent,  industrious 
fanner  could  afford  to  pay  for  its  use,  after  taking  into  consideration  the 
amount  of  and  the  probable  market  value  of  his  crops,  and  the  probable  in- 
juries thereto  resulting  from  the  ordinary  changes  of  season  and  climate.  A 
still  more  satisfactory  reason  why  the  commissioner  failed  to  report  an  ac- 
count of  the  profits  made  by  Moore  in  addition  to  the  rents,  may  be  found  in 
the  fact  that  there  was  no  evidence  of  any  such  profits  before  the  commis- 
sioner; and  the  same  is  equally  true  in  relation  to  her  ninth  exception,  as  there 
was  no  evidence  that  Moore  had  injured  the  land  while  the  same  was  in  his 
possession.  From  what  we  have  already  said,  it  is  clear  that  the  commission- 
er's report  was  not  stated  upon  an  erroneous  principle. 

It  is  strongly  insisted  by  the  appellant's  counsel,  that  the  commissioner 
fixed  the  annual  rental  value  of  the  land  at  a  grossly  inadequate  price,  and 
far  below  the  value  proved.  It  is  true  that  a  very  wide  discrepancy  exists 
between  the  estimates,  as  to  the  annual  rental  value  of  this  land,  as  given  by 
the  witnesses  for  the  appellant  and  for  the  appellee, — ^those  for  the  appellant 
fixing  its  rental  value  at  sums  ranging  from  $1,800  to  $2,750,  and  those  of 
Moore,  from  $700  to  $850,  and  one  at  $1,500.  Admitting  the  witnesses  to 
V>e  equally  intelligent  and  credible,  this  discrepancy  must  necessarily  result 
from  the  different  modes  of  estimating  the  annual  rental  value  of  the  land, 
and  the  different  elements  entering  into  their  several  calculations.  It  ia  not 
pretended  that  $14,000  was  not  a  f  uU|  fair  price  for  the  farm ;  nor  that  the 
amount  of  improved  land  exceeded  500  acres.  The  lowest  estimate  of  the 
appellant's  witnesses  was  $1,800  per  year,  equal  to  12  6-7  per  cent.,  the  high- 
est at  $2,750,  equal  to  19  3-7  per  cent,  per  annum,  upon  the  price  of  the  land. 
One  witness  for  the  appellant  fixes  the  rental  value  at  $2,160,  equal  to  15  3-7 
per  cent.,  another  at  $1,900,  equal  to  18  4-7  per  cent.,  upon  the  price  of  the 
farm;  but  these  witnesses  could  name  only  two  or  three  farms  that  they 
thought  paid  over  six  per  cent,  upon  their  actual  values.  Upon  a  careful  exam- 
ination of  the  testimony  of  the  witnesses  of  the  appellant,  it  is  quite  apparent 
that  the  values  given  by  them  were  not  based  upon  knowledge  of  what  the 
land  had  actually  produced  in  any  given  year,  but  upon  what  they  believed  it 
was  capable  of  producing.  Estimating  that  the  land  was  capable  of  grazing 
and  feeding  during  the  year  from  80  to  100  head  of  three-year-old  cattle,  and 
that  their  keeping  derived  from  the  land  would  be  worth  from  $1.50  to  $2  per 
month,  and  that  said  cattle  during  the  year  would  increase  in  weight  300  or  400 
pounds;  that  such  cattle  could  be  bought  for  four,  and  sold  the  next  year 
for  live  cents  per  pound,— they  reached  the  conclusions,  given  in  their  sev- 
eral estimates,  of  the  annual  rental  value  of  the  land.  It  is  evident  that  this 
mode  of  valuation  could  not  be  sustained  even  against  a  fiduciary  using  trust 
property;  for  such  values  are  merely  speculative,  and  are  entitled  to  very 
little  consideration.  The  commissioner  properly  regarded  these  estimates  as 
based  upon  unsound  premises,  and  adopted  the  valuation  of  $800  per  year, 
being  very  nearly  the  average  value  of  the  estimates  of  all  Moore^s  witnesses, 
and  very  nearly  equal  to  the  annual  interest  upon  the  price  given  for  the  land. 

This  was  purely  a  question  of  fact;  and  the  commissioner  to  whom  this  in- 
quiry was  directed,  amidst  all  this  conflict  of  testimony,  ascertained  and  re- 
ported the  annual  rental  value  of  the  land  at  $800,  and  the  appellant,  in  the 
court  below,  excepted  to  his  report  on  the  ground  that  this  sum  was  grossly 
inadequate,  and  the  oourt,  after  mature  consideration,  overruled  the  excep- 
tion, and  approved  and  confirmed  this  finding  of  the  commissioner.  Under 
these  circumstances,  the  finding  of  the  commissioner  will  be  given  great 
weight,  and  should  be  sustained,  unless  it  plainly  appeal's  that  it  is  not  war- 
ranted by  any  reasonable  view  of  the  evidence;  and  this  rule  must  operate 
with  still  greater  force  in  this  court,  where  the  findings  of  the  commissioner, 
v.3s.E.no.l2— 37 
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as  in  this  case,  have  been  approved  and  sustained  by  the  decree  of  the  circuit 
court;  and  in  such  case,  this  court  can  interfere  only  when  the  report  and  the 
decree  are  plainly  against  the  evidence.  Sandy  v.  Scott,  26  W.  Ya.  713; 
Boyd  V,  Gfunnison,  14  W,  Va.  1;  Graham  v.  Graham,  21  W.  Va-  698. 

There  is  nothing  in  the  appellant's  fifth  and  sixth  assignments  of  error. 
The  land  was  sold  and  purchased  by  the  appellant  under  the  decrees  and  pro- 
ceedings in  the  chancer}-  cause  Woods^  Bx'r  v.  John  W,  Warrick  and  others, 
pending  in  the  circuit  court  of  Pocahontas  county,  and  the  record  of  said 
chancery  suit  is  filed  with,  and  made  part  of,  the  plaintiff's  bill  in  this  cause, 
whereby  the  description  of  the  several  parcels  of  land  pui-chased  by  the  appel- 
lant, and  decreed  to  be  sold,  fully  and  at  large  appear.  From  the  allegations 
of  the  plaintiff's  bill,  which  are  not  denied,  the  legal  title  to  these  lands  has 
been  conveyed  by  the  commissioner  of  the  court  in  the  cause  of  Woods^  Bx't 
V.  Warrick,  etc,,  to  the  plaintiff  Moore,  and  it  is  necdssarily  before  and  within 
the  control  of  the  court. 

.  The  period  given  for  the  redemption  of  the  land,  and  the  credits  upon  which 
the  land  is  directed  to  be  sold,  are  the  usual  time  and  credits  allowed,  and  we 
find  nothing  in  this  record  upon  which  any  just  claim  for  the  peculiar  indul- 
gence can  be  forwarded. 

We  are  therefore  of  opinion  that  there  is  no  error  in  the  decrees  complained 
of,  and  the  same  are  therefore  affirmed,  with  costs  and  830  damages. 

Johnson,  Grbbn,  and  Snyder,  J  J.,  concurred. 

CuBLETT  1?.  Newman  and  others. 
(Supreme  Court  of  Appeals  qf  Weti  Virginia,    September  23, 1887.) 

Fbaud— Conveyance— UiTDUE  Influence— Action  to  Set  Aside. 

An  aunt,  by  deed,  conveyed  to  her  nephew,  who  waa  at  the  time,  and  had  been 
for  many  years,  living  in  her  family,  and  managing  her  farm  and  other  business 
afiairSi  her  whole  estate,  real  and  }>ersonal,  subject  to  her  life-estate  therein.  Upon 
a  bill  filed  by  the  grantor  to  set  aside  said  deea  after  the  death  of  the  grantee,  and 
nearly  five  years  after  its  date,  upon  the  ground  that,  by  the  misrepresentation  and 
fraud  of  the  grantee,  the  grantor  was  induced  to  execute  a  different  instrument  from 
that  she  believed  she  was  execnting,  the  plaintiff  failed  to  prove  that  there  was 
any  such  misrepresentation  or  fraud,  or  that  the  contents  of  the  deed  were  not  such 
as  she  intended.  Held  (1)  Such  deed  will  not  be  set  aside  for  the  alleged  fraud. 
(2)  Nor  were  the  grantor  and  grantee  placed  in  such  a  fiduciary  or  confidential  re- 
lation to  pach  other  as  would  entitle  the  grantor  to  have  the  deed  annulled  at  her 
mere  volition  or  pleasure.  (3)  And  especially  would  a  court  of  equity  refuse  to 
grant  relief  in  sncn  case,  after  snch  unexplained  delay  in  bringing  her  suit. 

(B^abui  hy  the  Cburt,} 

Appeal  from  circuit  court,  Hampshire  county. 

A.  F,  White  and  D,  B,  Lucas,  for  appellants.  S.  L.  Floumoy,  for  appellee. 

Snyder,  J.  Suit  in  equity  commenced  in  January,  1884,  in  the  circuit 
court  of  Hampshire  county,  by  Elizabeth  Curlett  against  William  0.  Newman, 
Mary  A.  Babb,  Elizabeth  Nesmith,  and  El  wood  Parsons,  to  set  aside  a  deed 
made  by  the  plaintiff  to  John  G.  Newman.  The  deed  is  dated  July  22, 1879. 
was  acknowledged  on  the  same  day,  and  duly  admitted  to  record  in  the  county 
four  days  after  its  date.  The  consideration  mentioned  is  loTe  and  aflMion 
and  one  dollar;  and  the  deed  conveys  to  John  0.  Newman  aU  the  grantor's 
interest  in  the  farm  on  which  she  resides,  all  her  other  land,  and  all  her  per- 
sonal estate,  reserving  to  the  grantor  the  use  and  possession  of  all  said  prop- 
erty for  and  during  her  natural  life.  John  C.  Newman  died  intestate  and 
unmarried  in  November,  1888,  leaving,  as  his  heirs  at  law,  his  brother,  and 
two  sisters,  the  defendants  William  G.  Newman,  Mary  A.  Babb,  and  Miza- 
beth  Nesmith.  The  material  ground  alleged  in  the  bill  for  setting  aside  the 
deed  is  that  the  plaintiff  was  induced  to  execute  the  same  by  the  miarepreaen- 
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tations  and  impoBition  of  said  John  0.  Newman;  that  having  agreed  to  exe- 
cute an  instrument  by  which  said  Newman  and  El  wood  Parsons  should  have 
all  her  property  at  her  death  in  equal  portions,  if  they  survived  her,  the 
said  Newman  caused  this  deed  to  be  prepared,  and  presented  it  to  her  for  ex- 
ecution, with  the  assurance  that  it  expressed  her  wishes  as  agreed  upon,  and 
that  she,  confiding  in  said  assurance,  signed  and  acknowledged  the  deed,  with- 
out reading  it  or  knowing  its  true  contents.  The  defendant  W  C.  Newman 
filed  a  demurrer  to  the  bill  at  rules;  but  no  notice  of  the  demurrer  was  taken 
in  any  of  the  orders  of  the  court.  Elizabeth  Nesmith  answered,  denying  that 
there  was  any  imposition,  fraud,  or  mistake  in  the  execution  of  the  deed ;  and 
the  bill  was  taken  for  confessed  as  to  the  other  defendants.  Depositions  were 
taken  by  the  plaintiff  and  defendants,  and  on  September  26, 1885,  the  court 
entered  a  final  decree,  setting  aside  and  annulling  said  deed.  From  this  de- 
cree an  appeal  was  allowed  on  the  petition  of  the  defendants  W.  0.  Newman 
and  Elizabeth  Nesmith. 

It  is  unnecessary  to  consider  or  decide  whether  or  not  W.  C.  Newman 
could  appeal  from  said  decree,  since  the  right  of  Elizabeth  Nesmith  to  main- 
tain this  appeal  is  unquestionable;  and  as  her  interests  and  those  of  said  New- 
man are  identical,  the  reversal  of  the  decree  as  to  her  must  operate  as  a  re- 
versal as  to  both.  Anderson  v.  €hilUffo,  6  Grat  368;  B(>cky.  Book,  24  W* 
Va.  586;  Callaghan  v.  Circle,  12  W.  Va.  562. 

The  matter  complained  of  by  the  plaintiff  is  that  the  name  of  Elwood  Par- 
sons was  not  mentioned  in  the  deed  as  one  of  the  grantees,  and  that,  by  the 
fraud  of  John  G.  Newman,  he  alone  was  made  grantee.  The  plaintiff,  of 
course,  was  incompetent  to  testify  as  to  the  execution  of  the  deed  in  this 
cause,  and  a  fortiori  it  was  incompetent  to  offer  the  testimony  of  other  wit- 
nesses as  to  her  declarations  respecting  that  transaction .  Excluding  the  proof 
of  such  Incompetent  declarations,  there  is  really  no  evidence  of  any  misrep- 
resentation, imposition,  or  fraud  in  the  procurement  of  the  deed.  On  the 
•contrary,  the  only  witness  who  testifies  on  the  subject  of  the  execution  of  the 
deed  is  the  justice  who  took  the  acknowledgment,  and  he  says  that,  when  he 
called,  at  the  instance  of  John  C.  Newman,  at  the  house  of  the  plaintiff  to 
take  her  acknowledgment  of  the  deed,  '*there  was  something  said  as  to  the 
nature  of  the  deed,  but  very  few  words,  as  well  as  I  can  recollect.  She  stated 
that  she  knew  what  she  was  signing.  Tier  interest  in  that  estate  to  John  0% 
Netoman.'*  And  on  cross-examination  he  says  he  is  certain  that  the  plain- 
tiff said  the  deed  was  to  John  0.  Newman.  In  none  of  the  testimony  is  there 
iiny thing  to  show  that  Elwood  Parsons  was  to  be  a  grantee  in  the  deed,  or  that 
there  was  any  mistake  or  fraud  in  its  procurement  or  execution.  It  seems, 
however,  from  the  recitals  in  the  decree  of  the  circuit  court,  that  the  deed  was 
jset  aside  because  of  the  situation  and  relation  of  the  parties  at  the  time  it  was 
made.  It  is  shown  that  John  0.  Newman  was  the  nephew  of  the  plaintiff, 
and  for  a  number  of  years  had  resided  in  her  family,  managed  the  farm  and 
her  other  business  affairs,  and  that  she  had  great  affection  for  and  confidence 
in  him.  The  counsel  for  the  appellee  Insists  and  such  appears  to  have  been 
the  conclusion  of  the  court  below,  that  these  facts  establish  such  intimate  and 
confidential  relations  between  the  grantor  and  grantee  of  the  deed  as  would 
render  the  deed  voidable  in  law  at  the  will  of  the  plaintiff.  In  other  words, 
it  is  claimed  that  the  relation  of  the  parties  here  was  such  as  to  bring  this 
deed  within  the  doctrine  of  this  court,  as  announced  in  the  case  of  Netooomb 
V.  Brooks,  16  W.  Ya.  82.  I  think  this  a  clear  misapprehension  of  both  the 
law  and  the  facts.  In  that  case,  it  is  stated  to  be  a  general  principle  of  courts 
of  equity  that  a  purchase  by  a  trustee,  or  party  holding  any  fidudaiy  relation, 
of  the  trust  property  or  subject  is  voidable  at  the  pleasure  of  the  cestui  que 
trust,  although  the  purchaser  paid  an  adequate  price,  and  gained  no  advan- 
tage. That  is,  that  if,  at  the  time  of  the  purchase,  the  vendee  occupied  such 
fiduciary  or  confidential  relation,  the  sale  is  voidable,  and  may  be  set  aside  at 


Digiti 


zed  by  Google 


580  SOUTHEASTERN  REPOBTEB.  [W.VSL 

the  option  of  the  vendor.  Curlett  v.  Newman,  16  W.  Ya*  59,  and  cases  there 
cited.  It  is  veiy  plain  that  the  facts  in  the  case  before  us  wholly  fall  to  es- 
tablish any  such  fiduciary  or  confidential  relation  between  the  plaintiff  and 
John  0.  ^jfewman  as  that  contemplated  and  required  by  the  principle  of  equity 
above  stated.  The  most  that  can  be  said  as  to  the  relation  of  these  parties  is- 
that  the  one  was  the  near  kinsman  and  farm  and  business  manager  of  the 
other.  It  does  not  appear  that  Newman  had  any  power  to  dispose  of  the  prop- 
erty of  the  plaintiff,  or  to  make  contracts  in  relation  thereto.  For  all  that 
appears  in  the  proofo,  he  did  nothing  without  her  direction  and  supervision, — 
that  he  was  her  mere  overseer  or  manager,  without  any  other  authority  what- 
ever. It  is  certainly  not  shown  that  he  bore  any  fiduciary  or  trust  relation 
to  the  plaintiff,  or  to  the  property  that  was  conveyed  to  him;  and  it  is  there- 
fore manifest  that  the  doctrine  invoked  by  the  counsel  for  the  appellee  has 
no  application  to  this  case. 

But  there  is  another  fatal  objection  to  the  success  of  tUe  plaintiff  in  tlus 
suit.  Delay  in  the  assertion  of  right,  unless  satisfactorily  explained,  oper- 
ates in  equity  as  evidence  of  assent  or  waiver;  and  especially  is  such  the  case 
in  suits  to  set  aside  contracts,  on  account  of  fraud  or  infancy.  Courts  of 
equity,  which  are  never  active  in  granting  relief  upon  stale  demands,  will  al- 
ways refuse  relief  where  the  party  has  slept  upon  his  right  and  acquiesced  a 
great  length  of  time,  and  until  the  death  of  the  party  charged  with  the  fraud. 
Pusey  V.  eardner.  21  W.  Va.  469;  Trader  v.  Jarois,  23  W.  Va.  100.  The 
deed  here  sought  to  be  impeached  was  made  in  July,  1879;  the  grantee  who 
is  now  charged  with  fraud  in  its  procurement  lived  more  than  four  years 
thereafter,  and  died  in  November,  1883;  and  this  suit  was  not  oonmienced 
until  January,  1884.  nearly  five  years  after  the  date  of  the  deed.  If  we  re- 
ject, as  we  must  do,  the  incompetent  testimony  of  the  declarations  of  the 
plaintiff  as  to  the  time  she  first  discovered  the  true  character  of  the  deed,  the 
record  furnishes  no  evidence  or  explanation  of  this  great  delay  in  commenc- 
ing this  suit.  There  is  no  pretense  of  any  concealment  of  the  alleged  fraud. 
The  grantee  caused  the  deed  to  be  recorded  upon  the  public  records  of  the 
county  four  days  after  its  date.  Tliis  was  constructive  notice  to  the  world 
of  its  contents,  and  placed  it  in  the  power  of  the  plaintiff  to  ascertain  its  pro- 
visions at  any  time  she  might  choose  to  do  so.  But  notwithstanding  all  this, 
she  failed  to  take  any  action  until  after  tlie  deatli  of  the  party  now  charged 
with  fraud,  and  the  expiration  of  nearly  five  years  from  the  time  her  alleged 
cause  of  action  accrued. 

Upon  the  wliole  ciise,  I  am  clearly  of  opinion  that  the  decree  of  the  circuit 
court  is  erioneous,  and  should  be  reversed,  and  the  plaintiff's  bill  dismissed. 

Johnson,  Green,  and  Woods,  JJ.,  concurred. 


Bridgeman  v^  Bridgeman. 
{Supreme  Court  of  AppeaU  of  West  VirgiMa,    September  2S,  1887.) 

1.   EZECUTOBS  AND  ADMIiriSTRATORS— ApPOTRTltnEirT— RiOHT  TO. 

By  section  4,  c.  85,  Code,  within  30  davs  after  the  death  of  a  decedent,  the  hns- 
band  or  wife  is  first  entitled  to  administration ;  if  neither,  then  any  of  the  dis- 
tribnteee  of  the  estate. 

S.  Sake. 

As  between  distribntees,  the  county  court  must  judge  as  to  fitness  for  the  trust, 
and  should  exercise  a  sound  discretion  in  the  interest  of  the  distributees  generally 
of  the  estate. 
8.  Same. 

Afi»r  the  expiration  of  the  80  days  a  wider  discretion  is  vested  in  the  court,  and 
it  may  appoint  a  creditor  or  a  stranger,  if  no  distributee  applies ;  but,  if  a  suitable 
distributee  then  applies,  he  is  entitled  to  the  preference. 
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A.  Save. 

While  non-residence  doeft  not  amount  to  disability,  yet  the  courts,  in  the  ezerdae 
of  a  soond  discretion,  should  not  appoint  a  non-resident  distributee  an  administra- 
tor so  long  as  any  other  distributee  competent  to  act  and  willing  to  assume  the  trust, 
is  within  the  jurisdiction  of  the  court;  and,  after  the  30  days  from  the  death  of  the 
decedent  has  expired,  the  court,  under  ordinary  circumstances,  should  prefer  a  resi- 
dent who  is  not  a  distributee  to  a  non-resident  distributee. 

6,  8amb. 

If  one  of  the  distributees  applying  is  hostile  to  the  others  or  a  part  of  them,  this 
will  ordinarily  be  sufficient  to  justl^  the  court  in  refusing  to  appoint  him. 

6.  Savb. 

In  vacation,  more  than  three  months  after  the  death  of  a  decedent,  two  of  the  dis- 
tributees, who  were  non-residents  of  the  state,  applied  to  the  clerk  of  the  countr 
court  to  be  appointed  adm in istrators  of  th e  decedent's  estate.  They  were  appointed, 
and  ezecutea  the  bond.  The  clerk,  under  the  statute,  reported  his  action  to  the 
next  term  of  the  county  courts  at  which  time  a  resident  distributee  appeared,  and 
filed  objections  to  the  confirmation  of  the  appointment,  and  then  applied  himself 
to  be  appointed.  The  court  refused  to  confirm  the  non-resident  applicants,  and 
also  refused  to  appoint  the  resident  applicant,  and,  on  motion  of  the  latter,  com- 
mitted the  estate  to  the  sheriff  of  the  county  for  administration.  On  i^P^d  to  the 
circuit  oourt,  the  order  was  ai&rmed.    On  writ  of  error  to  this  court,  affirmed. 

^iSf^lahui  bjf  the  QnurQ 

Writ  of  error  and  supersedeas  from  circuit  oourt,  Wetzel  county. 
Robt  MoEldowney  and  W,  S.  Wiley,  for  plaintift  in  error.    Swing,  Melvin 
dg  Riley,  for  defendant  in  error. 

JoHNsoiv,  P.  J.  Maria  Bridgeman  died  in  Wetzel  county  in  March,  1885, 
intestate.  On  the  tvrenty-eighth  day  of  July,  1885,  A.  B.  and  A.  G.  Bridge- 
rman,  two  of  the  children  and  distributees  of  said  Maria  Bridgeman,  appeared 
before  J.  C.  McEldowney,  clerk  of  the  county  court  of  Wetzel  county,  and 
asked  to  be  appointed  administrators  of  the  estate  of  said  Maria,  who  there- 
upon apix)inted  them  as  such  administrators,  and  they  thereupon  executed  a 
bond  with  securities  in  the  penalty  of  $1,600,  conditioned  according  to  law. 
At  the  next  regular  session  of  the  county  court  of  Wetzel  county,  held  on  the 
twentieth  day  of  October,  1885,  the  said  clerk  having  made  his  report  of  such 
appointment,  and  the  same  coming  up  for  confirmation,  B.  0.  Bridgeman,  an- 
other son  and  distributee  of  said  Maria,  appeared  in  court,  and,  by  leave,  filed 
-objections  in  writing  to  the  confirmation  of  said  report,  which  were  ordered 
to  be  filed,  and  the  hearing  and  determination  thereof  were  continued  until 
the  next  regular  session  of  said  court.  At  the  next  regular  session  of  said 
-court,  held  on  the  fifteenth  day  of  January,  1886,  by  consent,  objections  to  the 
.confirmation  of  said  report  were  filed  in  lieu  of  the  original,  which  had  been 
filed  and  mislaid;  and  after  hearing  evidence,  and  admitted  facts  certified  by 
^he  court,  the  court,  on  consideration,  refused  to  confirm  the  appointment  of 
A.  G.  and  A.  B.  Bridgeman  as  administrators  of  Maria  Bridgeman,  deceased, 
made  by  the  clerk  of  the  court  on  the  twenty-eighth  day  of  July,  1885,  and  re- 
fused to  appoint  B.  C.  Bridgeman;  and,  on  motion  of  B.  0.  Bridgeman,  the 
court  committed  the  estate  of  Maria  Bridgeman  into  the  hands  of  the  sheriff 
of  Wetzel  county,  which  motion  was  resisted  by  A.  B.  and  A.  G.  Bridgeman, 
and  to  which  order  they  excepted. 

The  objections  filed  were  as  follows:  Q)  That  neither  of  the  persons  ap- 
pointed are  residents  of  this  state .  (2)  Tnat  they  are  not,  as  distributees,  enti- 
tled to  qualify,  because  they  did  not  apply  within  80  days  after  the  death  of  Ma- 
ria Bridgeman.  (3)  Because  objector  is  a  distributee,  and  a  resident  of  this 
•state  and  county,  and  desires  to  qualify,  and  asks  to  be  appointed  as  such  admin- 
istrator. (4)  Because,  being  non-residents,  process  by  the  courts  of  this  state 
-could  not  be  served  on  them.  (5)  Being  non-residents  they  might  institute 
suits  in  the  federal  courts  against  debtors  or  others,  and  remove  suits  that 
jxiight  be  brought  against  them  to  such  courts. 

The  following  agreement  of  facts  as  to  such  objections  was  made  between 
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tbe  ooansel:  (1)  Objection  is  admitted  as  a  tact,  but  daimed  not  to  be  a  good 
objection.  To  objection  2»  it  is  admitted  they  did  not  apply  or  qoatify  within 
30  days,  bat  claim  that  does  not  prednde  them.  Objection  8.  It  is  admitted 
objector  is  a  distributee,  a  resident  of  the  state,  and  offers  to  gi^e  bond  and 
qualify  as  administrator,  and  did  so  offer  at  the  time  he  filed  his  objections,  but 
it  is  denied  tliat  his  rights  are  superior  to  those  of  the  applicants,  A.  R.  Bridge- 
man  being  the  oldest  son;  and  applicants  claim  that  objector  was  requested  by 
them  to  qualify  b^ore  they  made  their  application,  and  that  he  refused  to  do  so. 
Objection  4.  Claims  that  the  law  of  West  Virginia  provides  a  remedy.  And 
it  is  admitted  that  B.  0.  Bridgeman  is  a  son  and  distributee,  and  that  he  did 
not  apply  to  qualify  till  the  twentieth  day  of  October,  1885. 

A.  B.  Bridgeman  was  sworn,  and  stated  that  Mrs.  Maria  Bridgeman  died  in 
March,  1885;  that  she  left  no  will,  so  far  as  he  knew;  that  she  died  in  Wetzel 
county.  West  Virginia;  that  he  is  a  son;  that  he  is  the  oldest  child  liYing,  and 
that  he  has  three  sisters,  Adeline  Kester,  Emily  Smith,  and  Frances  Witten, 
and  two  brothers,  A.  6.  Bridgeman  and  B.  0.  Bridgeman;  that  Mrs.  Bridge- 
man's  husband,  his  father,  died  in  1881,  in  Monroe  county,  Ohio;  that  he  lives 
in  Sardis,  Monroe  county,  Ohio;  that  his  mother  went  to  live  with  her  son  B. 
C.  Bridgeman  after  his  father  died,  and  that  she  died  there;  that  about  six 
weeks  after  his  mother's  death  he  hiid  a  conversation  with  B.  C.  Bridgeman  at 
New  Martinsville,  Wetzel  county,  and  asked  him  if  he  intended  to  have  an 
administrator  appointed  for  his  mother's  estate,  and  he  said  he  did  not;  lie 
said,  "There  is  no  need  of  it;  that  there  is  no  property  to  administer  on; 
what  little  there  was  left  mother  had  given  to  him;"  that  he  went  away,  and 
said  no  more  to  him.  He  further  said:  ''I  believe  that,  atthe  time,  I  said  to  him 
that  I  couldn't  see  what  she  had  done  with  the  money  she  had  got  since  father's 
death,  and  he  said  there  was  none  of  it  left,  hardly,  after  the  funeral  expenses 
were  taken  out  of  it. "  Being  asked  what  property  his  mother  owned  at  the  time 
of  her  death,  he  said:  "I  couldn't  state  it  aU,  but  have  made  a  calculation  of 
what  she  got  after  father's  death,  and  it  was  somewhere  between  2,500  and 
3,000  dollars,  as  near  as  I  could  come  at  it."  Being  asked  if  his  relations 
with  his  brother  Benjamin  (B.  0.  Bridgeman)  were  friendly  or  unfriendly, 
he  said:  "It  would  be  considered  unfriendly,  because  we  have  been  lawing  so 
much.  So  far  as  I  am  concerned,  I  have  no  ill  feeling."  Being  asked  if  be 
did  not  intend  to  bring  another  suit  as  administrator  if  he  had  the  appoint- 
ment confirmed,  he  said:  "I  don't  know  for  what.  I  don't  know  of  any  suit, 
because  if  I  get  this  appointment,  and  he  settles  with  me  fair,  it  would  end  it." 

A.  G.  Bridgeman,  in  his  evidence,  said  he  knew  his  mother  had  oonaiderable 
property;  he  thought  something  near  ^3,000;  that  it  came  from  lands  that 
were  sold,  and  part  of  a  mill,  and  personal  property,  and  rents  of  farms. 

I  have  given  the  substance  of  all  the  evidence  as  certified  by  the  county 
court. 

From  the  order  made  A.  B.  and  A.  G.  Bridgeman  appealed  to  the  csircuit 
court,  which  on  hearing  on  tbe  tenth  day  of  June,  188b,  '* dismissed  the  ap- 
peal," which  was  equivalent  to  an  affirmance  of  the  order.  To  this  order  the 
said  A.  B.  and  A.  G.  Bridgeman  obtained  a  writ  of  error. 

Sections  1  and  2  of  chapter  118  of  the  Code,  as  amended  by  the  Acts  of  1881, 
p.  110,  are  as  follows: 

"Section  1.  The  clerk  of  any  county  court,  during  the  recess  of  the  regular 
sessions  of  such  court,  may  appoint  appraisers  of  estates  of  decedents,  admit 
wills  to  record,  appoint  and  qualify  executors,  administrators,  guardians. 
curators,  and  committees,  and  require  and  take  from  them  the  necessary 
bonds  in  the  same  manner,  and  with  like  effect,  for  the  time  being,  as  the  saki 
county  court  could  do  if  in  session ;  but  no  contest  as  to  such  probate  or  ap- 
pointment shall  be  heard  or  determined  by  such  clerk. 

''Sec.  2.  The  probate  of  eveiy  will,  and  the  appointment  of  evety  appraiser 
of  the  estate  of  a  decedent,  executor,  administrator,  guardian,  curator,  and 
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oommittee,  so  made  by  sucb  clerk,  shall  be  reported  by  him  to  the  next  regu- 
lar session  of  the  coanty  court,  when,  if  no  objections  be  made  thereto,  the 
court  shall  confirm  the  same;  but,  if  objection  be  made  by  any  person  inter- 
ested, the  county  court  shall  hear  and  determine  the  same,  and  shall  proceed 
in  relation  thereto  in  the  same  manner  as  if  the  application  for  the  probate  of 
such  willy  or  the  appointment  of  such  appraisers  of  the  estate  of  a  decedent, 
executor,  administrator,  guardian,  curator,  or  committee,  had  been  made  in 
said  court;  and  the  court  may  make,  from  time  to  time,  pending  such  pro- 
ceedings, such  orders  as  it  may  deem  necessary  for  the  protection  and  safe- 
keeping of  the  estate  of  the  testator  or  intestate.  ** 

The  third  section  provides,  if  such  appointment  be  confirmed  with  or  with- 
out contest,  Uie  same  shall  be  held  and  treated  in  all  respects  as  if  the  ap- 
pointment had  been  made  by  the  county  court  in  the  first  instance. 

This  case  stands,  then,  precis^y  as  if  the  application  had  been  made  to  the 
county  court  on  the  fifteenth  day  of  January,  1886,  and  it  had  entered  the 
order  refusing  to  appoint  either  A.  B.  and  A.  G.  Bridgeman  on  their  applica- 
tion, or  B.  0.  Bridgeman  on  his  application,  and  then,  on  motion  of  B.  G. 
Bridgeman,  against  the  protest  of  the  others,  committed  the  estate  to  the  sher- 
iff for  administration. 

How  is  the  law,  as  to  who  is  entitled  to  administer  on  an  estate? 

Section  4,  c.  8&  Gode»  is  as  follows:  "In  case  of  a  person  dying  intestate, 
the  jurisdiction  to  bear  and  determine  the  right  of  administration  of  his  es- 
tate shall  be  in  the  court  which  would  have  jurisdiction  as  to  the  probate  of 
his  will  if  there  was  a  will.  Administration  shall  be  granted  to  the  distrib- 
utees who  apply  therefor;  preferring,  first*  the  husband  or  wife,  and  then  such 
of  the  others  entitled  to  distribution  as  the  court  shall  see  fit.  If  no  distrib- 
utee apply  for  administration  within  80  days  from  the  death  of  the  intestate, 
the  court  may  grant  administration  to  one  or  more  of  his  creditors,  or  to  any 
other  person."  Section  5,  among  other  things,  provides:  "If,  after  adminis- 
tration is  granted  to  a  creditor,  or  other  person  than  a  distributee,  any  dis- 
tributee who  shall  not  before  have  refused,  shall  apply  for  administration, 
there  may  be  a  grant  of  probate  or  administration  in  like  manner  as  if  the  for- 
mer grant  had  not  been  made,  and  the  said  former  grant  shall  thereupon 
cease."  Section  10  provides:  "If.  at  any  time,  three  months  elapse  without 
there  being  an  executor  or  administrator  of  the  estate  of  the  deceased,  (except 
during  a  contest  about  the  decedent^s  will,  or  during  the  infancy  or  absence 
of  the  executor,)  tlie  court  before  whom  the  will  was  admitted  to  probate,  or 
having  jurisdiction  to  grant  administration,  shall,  on  the  motion  of  any  per- 
son, order  the  sheriff  or  other  officers  of  the  county,  to  take  into  his  posses- 
sion the  estate  of  such  decedent,  and  administer  the  same.  Whereupon  such 
slieriff  or  other  officer,  without  taking  any  other  oath  of  office,  or  giving  any 
other  bond  or  security,  than  he  may  have  before  taken  or  given,  shall  l^  the 
administrator  or  administrator  de  honU  non  of  the  decedent,  with  the  will 
annexed,  if  there  be  a  wiU,  and  shall  be  thenceforward  entitled  to  all  the 
rights,  and  bound  to  perform  all  the  duties,  of  such  administrator.  The  court 
may,  however,  at  any  time  afterwards,  revoke  such  order,  and  allow  any 
other  person  to  qualify  as  executor  or  administrator." 

In  Cutchin  v.  WUkimon,  1  Call,  1,  it  was  held  that  the  person  entitled  to 
the  estate  is  entitled  to  the  administration. 

In  Bray  v.  Dudgeon^  6  Munf .  132,  it  was  decided  that  when  the  personal 
property  of  the  wife  is  so  settled  by  a  deed  executed  before  the  marriage,  and 
duly  recorded,  that,  upon  her  dying  intestate,  the  trustee  is  to  convey  the 
same  to  her  legal  heirs,  her  nearest  blood  relation  is,  in  such  an  event,  en- 
titled to  the  administration  of  her  estate,  in  preference  to  the  husband. 

In  Haxall  v.  Lee,  2  Leigh,  267.  it  appeared  that  a  person  died  intestate  in 
1825 ;  and  in  1880  a  distributee  and  creditor  came  at  the  same  time  to  ask  ad- 
miniatratipn^  and  it  appealed  that  both  parties  were  respectable  and  respon- 


Digiti 


zed  by  Google 


584  SOUTHEASTERN  BEPOBTER.  pV.Va. 

sible  persons,  and  the  hustings  conrt  gare  the  administration  to  the  creditor. 
The  distributee  appealed  to  the  circuit  court,  which  reversed  the  order,  and 
gave  the  administration  to  the  distributee,  which  order  was  affirmed  by  the 
court  of  appeals.  The  conrt  said :  ''The  statute  gives  the  right  of  administra- 
tion, first  to  the  husband  or  wife,  and  then  to  those  next  entitled  to  distribu- 
tion, or  such  of  the  distributees  as  the  court  shall  most  approve;  and  although 
it  authorizes  the  court,  in  case  no  9uch  person  apply  for  the  administration 
within  30  days,  to  grant  it  to  a  creditor  or  creditors  who  shall  apply  for  the 
same,  or  any  other  fit  person,  in  its  discretion,  yet  it  provides  that  if,  after  the 
grant  of  administration  to  a  creditor,  the  wife  or  other  distributee  shi^U  apply 
for  it,  the  same  shall  be  granted  in  like  manner  as  if  the  former  had  not  been 
obtained.  If,  therefore,  in  the  present  case,  administration  had  been  granted 
to  Haxall,  and  Lee  had  come  at  any  time  afterwards  to  demand  it,  the  court 
must  have  revoked  the  grant  thereof  to  Haxall,  and  given  it  to  Lee.  But 
the  creditor  and  distributee  came  both  together,  and  both  were  trustworthy. 
The  court  had  no  discretion  to  withhold  the  administration  from  the  distributee, 
and  give  it  to  a  creditor." 

In  Thornton  v.  Winston,  4  Leigh,  162,  it  was  held  that  the  person  who  is 
entitled  to  the  estate  of  a  decedent  is  entitled  to  the  administration;  but  that 
when  an  executrix  declines  to  qualifjr  as  such,  and  agrees  that  administration 
with  the  will  annexed  should  tie  granted  to  her  daughter,  reserving  the  right 
to  qualify  after  her  daughter's  death,  the  renunciation  of  the  executorship 
was  absolute  and  perpetual,  and  cannot  be  retracted  after  the  death  of  the 
administratrix. 

In  Hutcheson  v.  Priddy,  12  Grat.  89,  Judge  Lee,  after  quoting  the  stat- 
ute: "The  court  may,  however,  at  any  time  afterwards,  revoke  such  order, 
and  allow  any  other  person  to  qualify  as  executor  or  administrator," — said: 
"But  these  terms, '  any  other  person,'  must  necessarily  have  soine  limitation, 
•Bnd  this  is  to  be  found  only  in  the  sound  discretion  ot  the  court  to  which 
must  be  referred  the  fitness  or  suitableness  of  the  party  applying,  and  the 
time  and  circumstances  of  his  application.'' 

In  Ex  parte  Barker,  2  Leigli,  719,  Broceenbbough,  J.,  said:  "In  the 
x^ase  now  before  us,  it  was  contended  (1)  that  the  non-residence  of  Barker, 
the  applicant,  was  an  objection  to  the  grant  of  administration  to  him;  and 
(2)  that  the  grant  to  Duval  was  not  void^  but  f>oidable  only,  and  that,  till  it 
was  revoked,  administration  could  not  be  granted  to  another.  As  to  the  first, 
the  court  is  of  opinion  that  the  applicant  being  a  citizen  and  resident  of  an- 
other state  furnishes  no  legal  objection.  It  is  a  matter  of  sound  discretion. 
If  there  were  creditors  of  the  deceased  in  this  state,  and  if  the  distributees 
lived  in  this  state,  it  might  be  indiscreet  and  improper  to  give  administration 
to  a  non-resident;  but  when  the  facts  are  otherwise,  as  in  this  case,  the  ob- 
jection does  not  lie." 

We  have  seen  from  the  authorities  that  the  court  exercises  a  sound  discre- 
tion in  the  appointment  of  administrators.  If  a  distributee  and  creditor 
asked  appointment,  and  the  applying  disiiibutee  was  wholly  unfit  for  the 
trust,  and  the  creditor  was  in  every  respect  a  suitable  person,  and  the  court 
appointed  the  creditor,  we  should  unhesitatingly  say,  the  discretion  was  prop- 
erly exercised.  After  80  days  from  the  death  of  the  decedent,  if  no  distribu- 
tee has  applied,  the  court  may  grant  administration  to  a  crediiior  or  any  other 
person.  But  within  the  30  days,  the  administration  must  be  granted  to  a 
distributee,  if  one  applies;  the  court,  in  its  discretion,  preferring  one  fit  and 
suitable  for  the  trust.  He  would  certainly  not  be  compelled  to  appoint  a  dis- 
tributee, even  within  the  80  days,  if  there  were  none  fit  or  suitable  to  exe- 
cute the  trust.  Suppose  the  distributees  were  all  idiots  and  lunatics,  would 
it  be  for  a  moment  supposed  that  the  court  should  appoint  them?  Even  after 
the  30  days  have  expired,  and  another  person  than  a  distributee  has  been  ap- 
pointed, "any  distributee  who  shall  not  have  before  refused,  who  shall  ap^ 
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ply,  may  be  granted  administration  in  like  manner  as  if  the  former  grant  had 
not  been  made,  and  the  said  former  grant  shall  thereupon  cease.  After  three 
months  after  the  death  of  the  decedent,  if  no  one  hiis  been  appointed  admin- 
istrator, the  coart  shall,  on  the  motion  of  any  person,  commit  the  estate  of 
the  decedent  to  the  sheriif  of  the  county  for  administration."  The  section 
further  provides:  "The  court  may,  however,  at  anytime  afterwards,  revoke 
such  order,  and  allow  any  other  person  to  qualify  as  executor  or  adminis- 
trator." 

Here,  Mrs.  Bridgeraan  died  in  March,  1885.  Ko  effort  was  made  to  have 
4in  administrator  appointed  until  the  twenty-eighth  day  of  July,  1885,  at)out 
four  months  after  her  death.  As  we  have  seen,  the  appointment  by  the  clerk 
was  merely  temporary,  unless  confirmed  by  the  county  court.  Then,  on  the 
twentieth  day  of  October,  1885,  when  the  report  of  the  clerk  of  tlie  county 
court  was  made,  objections  were  filed  by  a  resident  distributee,  who  asked 
that  lie  himself  might  be  appointed.  The  whole  matter  \>^as  continued  until  the 
fifteenth  day  of  January,  1886,  when  the  court,  having  heard  all  the  evidence 
and  admissions  of  parties,  refused  to  confirm  the  appointees  of  the  clerk,  and 
refused  to  appoint  B.  G.  Bridgeman,  and,  there  being  no  other  distributees  ap* 
plying,  on  motion  of  B.  C.  Bridgeman  the  estate  was  committed  to  the  sheriif 
for  administration.  In  this,  did  the  court  so  abuse  its  discretion  that  its  or- 
der must  be  reversed? 

It  is  insisted  that  B.  G.  Bridgeman  refused  to  administer.  There  is  no  evi- 
dence that  he  refused.  The  only  evidence  on  which  this  claim  is  based  is  that 
of  A.  B.  Bridgeman,  who  says  that,  about  six  weeks  after  his  mother's  death, 
he  asked  B.  G.  Bridgeman  if  "he  was  going  to  have  an  administrator  appointed 
for  mother's  estate,"  and  he  said  "he  wasn't;  that  there  was  no  need  of  it; 
that  there  was  no  property  to  administer  on;"  that  what  little  there  was,  his 
mother  had  given  to  him,  etc.  Here  was  no  refusal  to  be  administrator  him- 
self if  one  were  to  be  appointed.  But  his  claim  that  what  estate  his  mother 
had  left,  was  given  to  him,  and  the  unfriendly  feeling  existing  between  him 
And  his  brother  who  had  applied,  was  perhaps  the  reason  why  the  court  did 
not  appoint  him.  The  other  two  who  applied  were  non-residents  of  the  state ; 
:and  one  of  them,  at  least,  admitted  that  he  had  been  having  unfriendly  litiga- 
tions with  his  brother  B.  C.  Bridgeman.  These  facts  evidently  controlled  the 
county  court  in  the  exercise  of  its  discretion. 

While  non-residence  is  not  in  itself  an  objection  which  would,  under  all  cir- 
cumstances, justify  the  court  in  refusing  to  appoint  a  non-resident  distributee 
the  administrator  of  an  estate,  yet  it  is  a  serious  objection  for  obvious  rear 
«ons.  In  Child  v.  Gratiot^  41  111.  359,  it  was  said  by  the  court:  "We  see 
^rave  objections  to  the  appointment  of  a  non-resident  administrator  of  an 
^estate  lying  within  this  state;  among  which  is  the  impossibility  of  compelling 
him  to  render  an  account  and  make  a  settlement,  and  pay  claims  and  demands 
against  the  estate,  as  he  is  beyond  the  reach  of  the  process  of  the  court,  and 
•can  set  it  at  defiance,  to  the  great  loss  and  injuiy  of  creditors;"  and  the  court 
might  well  have  added,  "and  also  to  the  great  inconvenience,  if  not  loss  and 
injury,  of  distributees."  In  Railuxiy  Co.  v.  Qould,  64  Iowa,  843,  20  N.  W. 
Bep.  464,  it  was  said  that,  "ordinarily,  in  the  absence  of  circumstances  re- 
quiring the  appointment  of  a  non-resident,  it  should  not  be  made."  While 
non-residence  does  not  amount  to  disability,  yet  the  courts,  in  the  exercise  of 
a  sound  discretion,  will  not  appoint  a  non-resident  distributee  an  administra- 
tor so  long  as  any  other  distributee,  competent  to  act,  and  willing  to  assume 
the  trust,  is  within  the  jurisdiction  of  the  court;  and  after  the  80  days  from 
the  death  of  the  decedent  has  expired,  the  court,  under  ordinary  circumstances, 
should  prefer  a  resident  who  is  not  a  distributee  to  a  non-resident  distributee. 

It  seems  to  me  the  hostility  of  the  non-resident  distributee,  even  had  he  been* 
a  citizen  of  the  state,  would  have  justified  the  court  in  refusing  to  appoint 
him.    It  was  held  in  Drews*  Appeal,  58  N.  H.  S19»  that  "no  one  next  of  kin 
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is  entitled  to  be  appointed  administrator  if,  by  reason  of  his  hoeUlitj  to  an- 
other of  the  next  of  kin,  he  is  not  a  suitable  person  for  the  office.  When  all 
of  the  next  of  kin  are  thus  disqualified,  a  stranger  may  be  appointed."  It  may 
be  that  fi.  0.  firidgeman  was  entitled,  under  the  circumstances,  to  administer, 
although  that  may  be  doubtful;  yet  he  is  not  here  complaining. 

It  seems  to  me  that,  under  aJl  the  circumstances  of  this  case,  the  county 
court  exercised  its  discretion  wisely,  and  for  the  best  interests  of  all  concerned. 
Under  section  10,  c.  85,  Code,  if  a  proper  distributee  applies  hereafter  for  ad- 
ministration, the  county  court  may,  in  its  wisdom,  appoint  him.  We  cannot 
say  it  erred  in  rejecting  the  applicants,  and  committing  theestate  to  the  sher- 
iff of  the  county  for  administration. 

The  order  of  the  circuit  court  affirming  the  order  of  the  county  court  is  af- 
firmed. 

Obeen,  Snydsb,  fipd  Woods,  JJ.,  concurred. 


TowNSHEND  and  another  v.  Shaffeb. 
iSuprmtu  Court  of  J^peals  ni  Weti  Ftrytntok    September  28»  1887.) 

1.  Taxatioh— Sals— RcDmpTioK— Foarairuai. 

Coarts  do  not  favor  a  forfeiture,  and  require  stiiot  proof  of  the  act  or  omiasion 
upon  which  it  is  claimed. 

2.  Same— Salb—Rioht  to  Redbbm. 

In  a  suit  by  the  person  assessed  with  taxes  for  land,  against  the  pnrohaser  of  such 
land  for  taxes,  to  set  aside  a  tax  deed  to  such  purchaser,  the  latter  cannot  in  such 
suit,  oontroverfc  the  right  of  the  person  so  charged  with  taxes  for  which  the  land  was 
sold  to  redeem  the  land. 

8.  PowBBS— Or  Atiobrby— ExTKETT  or. 

A  power  of  attorney  by  the  owner  of  land,  appointing  the  attorney  to  '*  protect 
all  his  interests  in  ana  tlUe  to  the  land,'*  is  sufficient  authority  for  the  attoniey  to 
redeem  the  land  for  the  owner  from  the  purchaser  thereof  at  a  sale  for  delinquent 
taxes. 

4.  TAXATioir— Sals— RBDBKFTioir— Tbri>bb. 

The  owner  of  a  tract  of  land  sold  for  taxes,  appointed  the  clerk  of  the  county 
court  in  which  the  land  iit  situate  his  attorney  to  redeem  the  same  from  the  purchaser 
at  the  tax  sale.  The  clerk,  as  such  attorney,  drew  his  personal  check,  payable  to 
the  order  of  the  purchaser,  for  the  amount  of  the  purchase  money  for  which  the 
land  was  sold,  with  the  interest  accrued  thereon,  and  sent  it  by  mail  to  the  pur- 
chaser, who  received  it  within  one  year  from  the  date  of  thesale,  and  returned  it  with 
the  following  note :  '  *  Dbab  Sib  :  I  cannot  accept  this  and  release  the  land ;  will  see 
you  soon."  Subsequently  the  purchaser  obtamed  from  said  clerk  a  tax  deed  for 
the  land.  In  a  suit  broueht  by  the  owner  to  have  said  deed  canceled,  In  which 
there  was  no  evidence  to  snow  tnat  he  had  paid  anything  more  on  the  land  Uian 
what  was  covered  by  the  amount  spedfled  in  the  check,  Mi,  (1)  the  receipt  of  said 
check  was,  under  the  circumstances,  equivalent  to  a  tender  of  the  amount  therein 
specified,  and  operated  as  a  redemption  of  land:  and  (^  it  was  not  essential  to  the 
perfection  of  the  owner's  right  to  redeem  that  he  should  pay  the  amount  so  ten- 
dered to  the  clerk,  and  obtain  his  official  receipt  therefor. 

{Syllabus  by  the  Omiri,) 

Appeal  from  circuit  court,  Preston  county. 

/.  T.  HoJae,  for  appellants.    No  appearance  for  appellee, 

Sntder,  J.  Suit  in  equity  brought  in  September,  1884,  by  S.  L.  Town- 
shend  and  John  Matthews,  against  Gus.  J.  Shaffer,  in  the  circuit  court  of 
Preston  county,  to  set  aside  a  tax-deed  made  by  the  clerk  of  the  county  court 
of  said  county  to  the  defendant,  dated  January  27,  1883,  for  182^  acres  of 
land.  The  material  facts  appearing  in  the  record  are  these:  At  a  sale  of 
lands  for  the  non-payment  of  taxes,  made  by  the  sheriff  of  said  county  on 
^  January  2, 1882,  th«  said  182^  acres,  which  was  charged  for  taxes  in  the  name 
of  the  plaintiff  Townsbend,  was  sold  for  the  taxes  due  thereon  for  the  years 
1679  and  1880«  and  puiehased  by  the  defendant  for  the  sum  of  tCO.eS,  being 
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the  amoant  of  taxes,  interest,  damages,  and  commissions  due  thereon  at  the- 
time  of  the  sale,  including  fee  for  receipt.  Prior  to  the  sale,  the  land  had  by 
executory  contract  been  sold  by  Townshend  to  his  co-plaintiff,  Matthews,  but 
no  deed  had  been  made  conveying  the  same  to  Matthews.  By  separate  pow- 
ers of  attorney,  dated  respectively  on  the  fifteenth  and  twentieth  days  of  De- 
cember, 1882,  the  said  Matthews  and  Townshend  authorized  J.  Ami  Martin, 
clerk  of  the  county  court  of  said  oounty,  to  do  all  things  necessary  to  protect 
their  interests  and  title  to  said  land.  After  receiving  these  powers  of  attor- 
ney, the  said  Martin  drew  his  check  on  the  National  l^nk  of  Kingwood,  dated 
December  29,  1882,  payable  to  the  order  of  tl>e  defendant,  for  "sixty-seven 
96-100  dollars,  in  redemption  of  Townshend's  land,"  and  sent  the  said  check 
by  mail  to  the  defendant.  Martin  had  the  money  in  bank  to  meet  said  check, 
and  it  would  have  been  paid  if  presented  to  the  bank.  The  defendant  re- 
ceived the  check  before  the  year  allowed  for  the  redemption  of  the  land  had 
expired,  but  returned  it  to  Martin  with  a  note  in  these  words:  "Deab  Sis: 
As  I  have  paid  considerable  more  than  this  on  this  land,  I  cannot  accept  this 
and  release  land;  will  see  you  soon.  G.  J.  S."  After  one  year  from  the  date^ 
of  the  sale,  the  clerk  of  the  county  court  made  the  deed  which  is  sought  to  be 
set  aside  by  this  suit.  By  decree  made  November  28,  1885,  the  circuit  court 
dismissed  the  plaintifb'  bill,  and  they  have  appealed. 

The  only  question  which  I  deem  it  necessary  to  determine  is  whether  or  not 
the  facts  above  stated  operated  as  a  redemption  of  the  land.  The  defendant 
avers  in  his  answer  that,  before  he  received  the  check  for  the  redemption  of 
the  land,  he  had  paid  the  taxes  thereon  for  the  year  1881,  amounting  to  about 
^2 ;  but  as  he  fails  to  file  any  voucher  or  evidence  of  such  payment,  and  there 
being  a  general  replication  to  the  answer,  this  averment  amounts  to  nothing. 
There  is  no  denial  that  the  amount  specified  in  the  check  was  sufficient  to  re- 
deem the  land.  The  defenses  relied  on  by  the  defendant  are — First,  that 
neither  of  the  plaintiffs  had  any  title  or  right  to  redeem  the  land;  second,  he 
denies  that  the  alleged  powers  of  attorney  to  Martin  authorized  him  to  redeem 
the  land ;  third,  that  the  check  of  Martin  was  not  money  or  a  sufficient  tender 
to  operate  as  a  redemption  of  the  land;  and,  fourth,  he  avers  in  his  answer, 
and  relies  on  the  fact,  that  said  land  was  omitted  from  the  land-book,  and  not 
charged  to  any  person  for  taxes  for  more  than  five  consecutive  years  prior  Uy 
the  year  1879,  whereby  the  same  had  become  forfeited  to  the  state,  and  he,  by 
virtue  of  the  provisions  of  chapter  194,  Acts  1871,  p.  247,  and  his  purchase 
at  the  tax  sale,  became  vested  with  the  title  of  the  state.  It  is  a  sufficient  re> 
spouse  to  this  last  ground  to  state  that  there  is  a  general  replication  to  the 
defendant's  answer,  which  avers  the  forfeiture,  and  not  a  particle  of  proof  ta 
sustain  the  averment.  It  is  a  familiar  principle  of  law  that  courts  do  not 
favor  a  forfeiture,  and  require  strict  proof  of  the  act  or  omission  upon  which 
it  is  claimed.  Blackw.  Tax  Titles,  529,  (side  p.  460;)  Lohrs  v.  Miller's  Les- 
see. 12  Grat.  452;  Battin  v.  Woods,  27  W.  Va.  58. 

1.  In  regard  to  the  defendant's  first  ground  of  defense  above  stated,  it  is- 
necessary  to  say  but  little.  If  neither  of  the  plaintiffs  had  any  title,  legal  or 
equitable,  then  the  payment  of  the  taxes  or  redemption  of  the  land  could  not 
injure  the  defendant;  for  if  either  the  defendant  or  some  one  else  was  the 
true  owner  of  the  land,  the  fact  that  the  defendant  had  at  the  tax  sale  pur- 
chased the  plaintiffs'  pretended  title  would  amount  to  nothing.  If  the  de- 
fendant was  the  owner,  the  tax  deed  would  be  useless  to  him;  and  if  some 
one  else  was  the  owner,  and  had  paid  the  taxes  thereon,  such  owner's  title 
would  not  be  affected  by  the  tax  deed.  But  be  this  as  it  may,  the  defendant 
having  purchased  the  land  as  belonging  to  and  assessed  for  taxes  in  the  name 
of  one  of  the  plaintiffs,  he  is  not  in  a  position  to  question  the  right  of  that 
plaintiff  to  redeem.  The  statute  declares  that  "the  owner,"  etc.,  may  re- 
deem. Section  16,  c.  117,  Acts  1872-73.  The  word  "owner"  here,  as  shown 
by  the  context,  includes  the  person  charged  for  the  taxes  as  owner.    This 
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plaintiff  would  oertainly  have  had  the  right  to  pay  the  taxes  assessed  against 
him;  and,  having  that  right  before  the  sale,  bj  necessary  implication,  he  had 
the  right  to  pay  them  within  the  time  allowed  by  the  statute  after  the  sale,  in 
order  to  redeem  them,  and  prevent  the  transfer  of  his  right  or  title,  whatever 
it  may  have  been.  Simpson  v.  Edmisixm^  23  W.  Va.  675;  Black w.  Tax 
Titles,  478,  (side  p.  420.) 

2.  The  second  ground  of  defense  denies  that  the  alleged  powers  of  attorney 
authorized  Martin  to  redeem  the  land.  These  powers  of  attorney  are  in  the 
record,  and  appear  to  have  been  duly  executed.  They  appoint  Martin  attor- 
ney for  the  plaintiffs,  and  expressly  authorize  him  to  protect  all  the  interests 
of  the  plaintiffs  in  the  title  to  the  land  which  is  described  therein,  and  which 
is  the  land  here  in  controversy.  It  seems  to  be  thought  by  the  defendant 
that  these  powers  of  attorney  are  insufficient,  because  they  do  not  expressly 
authorize  Martin  to  pay  the  taxes  and  redeem  the  land.  In  Masterson  v. 
Beaslep,  8  Ohio,  301,  it  was  held  that  a  power  of  attorney  to  sell  land  author- 
ized the  attorney  to  redeem  from  a  tax  sale.  So,  in  Patterson  v.  Brindle,  9 
Watts,  98,  a  power  "to  take  care  of  land"  authorized  the  attorney  to  redeem. 
Blackw.  Tax  Titles,  493,  (side  p.  432;)  Cfiapin  v.  Curtenius,  15  111.  427.  "It 
is  a  well-established  rule  that  statutes  authorizing  the  redemption  of  lands 
sold  for  taxes  are  to  be'<x)nstrued  liberally  in  f^vor  of  the  persons  entitled  to 
redeem."  Danser  v.  Johnsons,  25  W,  Ya.  880,  385,  and  cases  cited.  It 
seems  to  me,  therefore,  that  the  powers  of  attorney  were  clearly  sufficient  to 
authorize  Martin  to  redeem  the  land. 

3.  The  only  remaining  question  is,  did  the  acts  of  Martin  as  attorney  for 
the  plaintiffs  operate  as  a  redemption  of  the  land ?  The  defendant  insists  that 
the  check  of  Martin  was  not  money,  and  therefore  did  not  constitute  a  good 
tender  of  the  taxes.  This  court  has  repeatedly  decided,  in  cases  of  the  re- 
demption of  lands  fiom  tax  sales,  that  the  legal  incidents  of  a  tender  are  not 
necessary  where  the  acts  of  the  purchaser  impliedly  dispense  with  that  for- 
mality. There  is,  for  instance,  no  necessity  for  the  actual  production  of  the 
money,  when  the  refusal  to  receive  it  is  based,  not  on  its  non-production,  but 
on  an  entirely  distinct  ground  in  nowise  connected  with  the  non-pi-oduction, 
and  such  as  by  the  strongest  implication  waives  the  necessity  of  such  produc- 
tion. Green,  J.,  in  Koon  v.  Snodgrass,  18  W.  Va.  333.  See,  also,  Danser 
V.  Johnsons,  25  W.  Ya.  380.  Tlie  Code  of  Louisiana  authorized  a  redemption, 
npon  the  condition  that  the  owner  would  pay  to  the  purchaser  the  amount  of 
his  bid,  with  all  costs  and  charges,  8  per  cent,  interest,  and  the  value  of  all 
improvements  made  upon  the  land.  It  was  held  that  an  offer  to  redeem  by 
the  owner,  and  a  refusal  by  the  purchaser  to  render  an  account,  were  equiva- 
lent to  a  redemption.  Bi^ooks  v.  Hardwick,  5  La.  Ann.  675.  A  tender  of  the 
proper  amount  by  one  having  the  right  to  redeem,  within  the  time  allowed 
for  redemption,  will  operate  to  defeat  the  title  of  the  purchaser  at  the  tax  sale. 
Bchenk  v.  Peay,  1  Dill.  269;  Halsey  v.  Blood,  29  Pa.  St.  319. 

In  the  case  before  us,  it  is  not  pretended  that  the  $67.96  was  not  the  full 
amount  paid  by  the  defendant  for  the  land,  with  interest  and  charges;  nor  is 
it  questioned  that  the  check  was  received  within  the  year  allowed  for  the  re- 
demption; neither  did  the  defendant  object  to  the  check  as  a  payment  on  the 
ground  that  it  was  not  money  or  a  legal  tender;  but  the  refusal  to  accept 
payment  was  upon  an  entirely  distinct  ground,  in  nowise  connected  with  any 
of  the  grounds  now  insisted  upon  by  him.  The  only  objection  made  by  him, 
and  this  he  made  in  writing,  was  that  he  had  paid  considerably  more  than 
the  sum  mentioned  in  the  check,  on  the  lands,  and  informed  Martin  that  he 
would  see  him  soon.  He  did  not  say  that  he  had  paid  taxes  subsequent  to 
his  purchase,  but  simply  that  he  had  paid  considerably  more  on  the  land. 
We  have  already  shown  that  there  is  not  a  particle  of  evidence  in  the  record 
that  he  paid  anything  as  taxes  or  otherwise  other  than  the  $60.68  he  paid  as 
purchaser;  nor  ia  there  any  claim  that  he  saw  Martin,  as  he  promised  to  do. 
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or  Diade  any  demand  upon  or  further  objection  to  him.  His  promise  to  see 
Martin  soon  may  have  been  made  with  the  fraudulent  purpose  to  deceive  and 
prevent  him  from  taking  any  further  action  to  redeem  the  land  until  the 
time  to  do  so  had  expired.  In  any  event,  if  it  should  be  decided  that  the  acts 
of  Martin  did  not  operate  as  a  redemption,  the  defendant  would  receive  the 
benefit  of  his  disregard  of  his  promise  and  want  of  candor.  It  may  be  said, 
however,  even  admitting  that  the  acts  of  Martin  were  equivalent  to  a  tender 
of  the  amount  required  to  effect  the  redemption,  still,  as  the  tender  was  re- 
fused by  the  defendant,  it  was  his  duty  to  pay  the  same  to  the  clerk  of  the 
county  court,  and  take  a  receipt  therefor,  as  provided  by  the  statute.  Section 
16,  c.  117,  Acts  1872-78.  But  in  this  case,  Martin,  the  agent  of  the  plain- 
tiffs, was  himself  the  county  clerk.  It  is  not  shown  whether  or  not  he  filed 
such  receipt  in  his  office,  and  the  fact  that  he  afterwards  made  the  deed  to  the 
defendant  would  indicate  that  he  did  not  do  so;  but  the  facts  that  he  drew 
his  check  on  funds  in  the  bank  sliows  that  he  had  the  money  to  redeem  in 
his  hands,  for  the  redemption,  and  his  failure  to  file  an  official  receipt  in  his 
office,  upon  the  refusal  of  the  defendant  to  accept  the  offer  of  payment,  could 
not  operate  to  the  prejudice  of  the  plaintiffs. 

In  ByingUm  v.  JSuckwalter,  7  Iowa,  512,  it  was  held  that  the  failure  of 
the  officer  to  enter  a  memorandum  of  the  redemption  of  land  in  the  list  of 
tax  sales  was  not  sufficient  to  invalidate  the  redemption,  on  the  ground  that 
the  party  redeeming  could  not  be  held  responsible  for  the  omission  of  the 
officer.  Bacon  v.  Count  1  Smedes  &  M.  Gh.  848;  Halsey  v.  Blood,  29  Pa.  St. 
319;  Sperry  v.  Gibson,  3  W.  Va.  522.  But  this  question  has  been  settled  by 
this  court  in  Koon  v.  Snodgrass,  18  W.  Ya.  320,  in  which  it  was  decided  that, 
where  the  proper  tender  was  made  within  one  year  from  the  sale,  and  refused 
by  the  purchaser,  it  was  not  essential  to  the  perfection  of  the  owner's  right  to 
redeem  that  he  should  pay  the  amount  so  tendered  to  the  officer. 

For  the  reasons  and  upon  the  authorities  aforesaid,  I  am  of  opinion  that 
the  decree  of  the  circuit  court  must  be  reversed,  and  a  decree  entered  by  this 
court,  canceling  the  tax  deed  made  to  the  defendant,  and  ordering  the  plain- 
tiff Matthews  to  pay  to  the  defendant  the  967.96  tendered  to  him  in  Decem- 
ber, 1882,  for  the  redemption  of  the  land;  and  that  the  plaintiffs  recover  from 
the  defendant  l^eir  costs  in  this  and  the  circuit  court* 

Johnson,  Gbbxn,  and  Woods,  JJ.,  concurred. 


KwT.T.AM,  Use.  etc.,  o.  Satbb. 
{Supreme  (hurt  nf  Appeals  of  Wett  Virginui,    September  2S,  1S87.> 

1.  Equity— Fabtibb. 

A  salt  in  equity  cannot  be  brought  In  the  name  of  one  party  for  the  use  of  an- 
other. 

2.  Sams. 

Where  a  Judgment  was  reoovered  at  law,  in  the  name  of  A.  for  the  use  of  B.,  and 
afterwards  A.  brought  a  chancery  suit,  in  his  own  name  for  the  use  of  B.,  the  judg- 
ment creditor,  and  B.  was  not  a  party  to  the  soft,  and  a  decree  was  rendered  en- 
forcing aaid  Judgment  Uen,  it  wasrevened  for  want  of  proper  parties,  and  remanded 
for  sucli  proper  party  to  be  made. 
{Q^labut  by  the  Court.) 

Appeal  and  eupersedeaa  from  circuit  court.  Mason  county. 
D.  W.  Polslef/j  for  appellants.    C.  B,  Hogg,  for  appellees. 

Johnson,  P.  J.  The  bill  in  this  cause  was  filed  for  the  purpose  of  setting 
aside  a  sale  under  a  deed  of  trust,  and  enforcing  a  judgment  lien  on  the  trust 
subject,  which  was  a  valuable  farm  in  Mason  county,  the  property  of  A.  Q. 
Sayre.     The  bill  was  filed  in  the  circuit  court  of  Mason  county,  in  April,  1886. 
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The  bill  of  complaint  was  by  S.  A.  Kellam,  who  sued  for  the  use  and  benefit 
of  D.  P.  Pinney,  against  D.  G.  Sayre,  A.  Q.  Sayre,  Charles  E.  Hogg,  trustee, 
and  James  L.  Knight.  The  bill  alleged  fraud  and  collusion  between  the  de- 
fendants, the  Sayres  and  Knight,  whereby  bidders  were  kept  away  from  the 
sale  under  the  deed  of  trust,  which  caused  the  land  to  sell  for  an  inadequate 
price,  and  the  property  failed  to  bring  sufficient  to  pay  the  trust  liens,  and  the 
Pinney  judgment  could  not  be  reached.  It  was  charged  in  the  bill  that  the 
conspiracy  was  to  defeat  Pinney's  judgment,  and  the  owner  was  to  be  per- 
mitted to  redeem  the  land,  which  Knight  afterwards  denied,  and  the  Sayres 
disclosed  the  fraud,  and  this  suit  was  the  result.  The  Sayres  answered,  ad- 
mitting the  allegations  and  charges  in  the  bill.  Knight  answered,  denying 
the  said  allegations  and  charges. .  Depositions  were  taken,  and,  on  the  hear- 
.  ing,  the  deed  from  the  trustee  to  J.  L.  Knight,  the  purchaser,  was  declared 
fraudulent  and  void,  the  liens  ascertained,  and  the  land  ordered  to  be  sold  by 
commissioners  appointed  by  the  decree.  From  this  decree  D.  0.  &  A.  Q. 
Sayre  appealed,  and  assigned  as  errors  certain  omissions  of  the  court,  among 
others,  that  the  sale  should  not  have  been  ordered  until  the  amount  of  the 
rents  and  profits  of  the  land,  while  in  possession  of  Knight,  had  been  ascer- 
tained, and  credited  on  his  trust  lien. 

An  inspection  of  the  record  discloses  the  fact  that  D.  P.  Rnney,  the  judg- 
ment creditor,  was  not  a  party  to  this  suit.  The  suit  is  brought  precisely  as 
Grope  V.  Judy,  24  W.  Va.  294.  There  the  plaintiiT,  T.  J.  Grove,  •*sued 
for  the  use  of  A.  C.  Scherr  and  E.  F.  Yogsler."  Here  the  only  plaintiff  is 
"S.  A.  Kellam,  who  sues  for  the  use  of  D,  P.  Pinney,"  the  judgment  cred- 
itor. In  that  case  the  court  said:  ''It  is  very  clear  that  Scherr  and  Yogsler 
should  have  been  made  parties  to  the  suit.  There  is  no  such  thing  in  equity 
as  bringing  a  suit  in  the  name  of  one  party  for  the  use  of  another.  Equity 
deals  with  the  real  parties  in  interest.  At  law,  sometimes,  a  suit  is  brought 
in  the  name  of  the  party  to  whom  the  note  or  bond  is  executed,  for  the  use  of 
the  real  party  in  interest,  so  as  to  give  notice  to  whom  the  debt  is  then  due, 
and  to  whom  it  should  be  paid,  when  the  party  to  whom  it  was  executed  has 
without  written  assignment  transferred  his  interest  therein  to  another,  who 
holds  the  equitable  title  thereto.  The  proper  way  would  have  been  for  Scherr 
and  Yogsler  to  have  brought  the  suit  in  their  own  names,  for*  the  benefit  of 
themselves,  and  all  other  judgment  creditors  of  Daniel  Judy."  That  was  a 
creditors'  bill.  In  that  case,  for  the  want  of  proper  parties,  the  decree  was 
reversed,  and  the  cause  remanded  for  proper  parties  to  be  made  to  the  bill. 
When  the  proper  parties  are  not  before  the  court,  no  proper  decree  can  be 
made. 

D.  P.  Pinney  was  a  proper  and  necessary  party,  and  no  decree  should  have 
been  rendered  in  his  absence.  For  this  reason,  alone,  the  decrees  rendered  in 
this  cause  by  the  circuit  court  of  Mason  county*  on  the  sixteenth  and  seven- 
teenth days  of  September,  1886,  respectively,  are  reversed,  and  this  cause  is 
remanded  to  the  circuit  court  of  Mason  county,  for  said  Pinney  to  be  made  a 
party  plaintiff  in  this  cause,  and  for  further  proceedings. 

Green,  Sntdbr,  and  Woods,  JJ.,  concurred. 

OONNOWAY  «.  MoCANN. 
iSupreme  Oomi  nf  JppeaU  of  Wegt  V^ffMa.    September  SS,  1887.) 

FSAtmULSNT  CONVBTANOBB— JXTDOXBNT  CbsDROBS. 

In  accordance  with  the  well-settled  law  in  this  state,  a  deed  held  fraadolent  as  te 
a  judgment  creditor. 
{8lfiiahu»  by  ths  Court,) 

Appeal  from  circuit  court,  Upshur  county. 

Dayton  fi  Dayton^  for  appellant.    C.  C.  Higginbotham,  for  appellee. 
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Johnson,  P.  J.  In  April,  1883,  John  Conno  way  filed  his  bill  In  the  circuit 
court  of  Upshur  county  to  enfgrce  judgment  liens  against  the  lands  of  Samuel 
McCann  and  S.  B.  McCann.  He  charges  ,that  said  defendants  have  no  per- 
sonal property  out  of  which  to  satisfy  said  judgments, — one  against  S.  B.  Mc- 
Cann and  Samuel  McCann  jointly  for  91,000;  and  the  other  against  Samuel 
McCann  alone  for  $800. 

The  bill  alleges  that  8.  B.  McCann  is  the  equitable  owner  of  a  tract  of  133 
acres  of  land,  which  land  was  conveyed  to  him  by  J.  M.  Bennett  and  wife  in 
1881.  The  bill  alleges  that  S.  B.  McCann  was  surety  on  an  injunction  bond 
given  in  a  suit  by  this  plaintiff  against  Samuel  McCann;  that  an  action  had 
been  brought  on  said  bond;  and  that  to  defeat  the  plaintiff,  and  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  him,  he  conveyed  said  133  acres, 
without  consideration,  to  his  son  William  J.  McCann. 

He  filed  an  amended  bill,  in  which  it  was  further  alleged  that  said  133  acres 
of  land  was  part  of  a  tract  of  228  acres  which  had  been  by  J.  M.  Bennett  and 
others,  in  1875,  conveyed  to  Samuel  McCann;  that  the  purchase  money  had 

not  been  paid,  and  said  McCann  had  sold acres  to  one  John  Pharris, 

who  made  valuable  improvements  on  it,  and  that  said  McCann,  desiring  to 
have  it  back  thus  improved,  colluded  with  his  co-defendant,  J.  M.  Bennett, 
as  the  result  of  which  a  chancery  suit  was  instituted  in  behalf  of  the  grantees. 
The  suit  was  not  defended  by  Samuel  McCann,  and  a  decree  was  entered  for 
sale  of  said  land  to  pay  the  purchase  money,  and  at  the  sale  J.  M.  Bennett 
l)ecame  the  purchaser,  and  the  sale  was  confirmed.  That  McCann  deluded 
Pharris  into  the  belief  that  he  would  purchase  the  land,  so  he  could  make  him 
a  title.  That  McCann,  under  this  collusion,  and  for  the  purpose  of  defraud- 
ing the  plaintiff,  procured  the  sale  to  be  made  and  confirmed  to  Bennett,  and 
ali^  procured  the  conveyance  of  the  133  acres  part  of  the  228  acres  to  be  made 
to  S.  B.  McCann.  That  the  133  acres  embraced  all  the  choice  lands  in  the 
tract  of  228  acres  and  also  the  Improvements  of  Pharris,  who  has,  upon  some 
terms  unknown  to  the  plaintiff,  given  up  and  surrendered  possession  of  the 
same.  That  said  133  acres  at  the  time  it  was  so  procured  to  be  conveyed  to 
said  S.  B.  McCann,  and  subsequently  to  William  J.  McCann,  was  worth  from 
$1,500  to  $2,000.  The  bill  further  charges  that  the  scheme  was  to  enable 
Samuel  McCann  to  avoid  his  liability  to  the  plaintiff,  overlooking  the  fact  that 
S.  B.  McCann  was  jointly  bound;  that  Samuel  McCann  resides  on  the  133 
acres,  and  controls  the  same  as  his  own,  and  has  sold  a  part  to  defendant 
Luckey,  who  has  taken  possession  of  such  part;  and  that  said  defendants  all 
combine  and  confederate  together  to  defraud  the  plaintiff,  etc. 

W.  J.  McCann  answered  the  original  bill,  in  which  he  says  that  "on  the 
sixth  day  of  September,  1882,  the  said  S.  B.  McCann  and  wife,  in  considera- 
tion of  $200  cash  in  hand  paid  to  him  by  this  defendant,  and  that  this  defend- 
ant should  pay  to  J.  M.  Bennett  the  purchase  money  due  him  by  said  S.  B. 
McCann,  conveyed  to  him  the  said  land."    He  denies  all  fraud  charged. 

S.  B.  McCann  also  answered  the  original  bill,  in  which  he  admits  that  Ben- 
nett and  wife,  in  consideration  of  $225,  conveyed  to  him  tlie  133  acres  of 
land.  The  purchase  money  was  to  be  paid  in  three  years,  with  interest  paid 
annually,  and  a  lien  was  reserved  for  the  payment  of  the  purchase  money. 
He  says  he  paid  the  interest  for  the  year  ending  the  thirtieth  day  of  Septem- 
ber, 1882^  but  has  paid  no  part  of  the  purchase  money.  He  further  says  that 
on  the  sixth  day  of  September,  1882,  himself  and  wife,  in  consideration  of 
^00  cash  in  hand  paid  to  him  by  William  J.  McCann.  and  that  said  William 
should  pay  the  said  purchase  money  due  to  Bennett,  conveyed  to  William  the 
133  acres  of  land.    He  also  denies  the  fraud  charged  in  the  bill. 

Both  the  said  defendants  also  answered  the  amended  bill,  in  which  they  set 
out  their  defense  more  specifically,  and  more  particularly  deny  every  charge 
of  fraud  made  in  the  amended  bill. 

Samuel  McCann  and  J.  M.  Bennett  did  not  answer  the  bill. 
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The  cause  was  heard  on  the  seventeenth  day  of  June,  1886,  and  the  plain- 
tiff^s  bill  was  dismissed  with  costs.  From  this  decree  John  Gonnowaj,  thft 
plaintiff,  appealed. 

Depositions  were  taken  on  both  sides.  One  witness  for  plaintiff  fixed  the^ 
value  of  the  138  acres  at  flO  per  acre,  or  $1,880;  another  witness  thought  it 
was  worth  98  per  acre,  or  $1,064.  The  defendants'  witnesses  estimated  it  aa 
follows:  8.  B.  McOann,  at  $825;  W.  J.  McCann  "thoughtit  was  worth  what 
he  agreed  to  pay  for  it;"  O.  S.  Zirkle,  at  $4  per  acre,  or  $582;  S.  B.  McGann's. 
deposition  was  retaken,  when  he  said  on  the  thirtieth  day  of  September,  1881,. 
he  thought  the  land  was  worth  $4  per  acre;  and  Samuel  McGann  puts  its 
value  at  $4  per  acre.  The  average  of  the  values  they  put  upon  the  land  would 
make  it  worth  more  than  twice  what  W.  J.  McCann  agreed  to  pay  for  it. 

Under  the  well-settled  rules  for  the  discovery  of  fraud  in  a  conveyance,  we 
think  there  is  no  doubt  that  the  deed  for  the  188  acres  of  land  executed  by  S. 
B.  McCann  and  wife  to  W.  J.  McCann  on  tlie  sixth  day  of  September,  1882, 
is  fraudulent  and  void  as  to  the  judgment  against  S.  B.  McCann.  The  badges 
of  fraud  in  this  cause  are  numerous.  The  consideration,  as  we  have  seen,  is 
inadequate.  The  conveyance  was  from  father  to  son.  The  son  was  a  minor 
at  the  time  it  is  pretended  the  contract  of  purchase  was  made.  The  deed  was. 
made  to  him  on  the  very  day  he  became  21  years  of  age.  The  consideration 
expressed  in  the  deed  is  $200  cash  in  hand,  and  the  assumption  of  the  payment 
of  $225  purchase  money  due  to  Bennett,  when  the  cash  payment,  as  shown, 
by  the  depositions  of  both  the  grantor  and  grantee,  was  only  $100.  This  $100 
was  claimed  to  have  been  sent  from  Pennsylvania,  where  the  son,  who  waa 
then  a  minor,  was  working  in  a  pulp-mill  months  before  the  deed  was  made. 
There  was  no  contract  in  writing,  other  than  the  deed,  with  reference  to  said 
purchase.  The  deed  was  made  while  the  suit  against  the  father,  on  the  in-> 
junction  bond,  was  pending,  and  about  one  month  before  the  judgment  was 
rendered.  These  and  other  circumstances  appearing  in  the  record  convince 
us  that  the  deed  was  executed  with  intent  to  hinder,  delay,  and  defraud  the 
plaintiff  in  the  collection  of  his  judgment. 

There  is  no  proof  of  any  fraud  or  collusion  against  Bennett,  and,  in  fact, 
the  charge  in  the  bill  is  too  vague  and  inadequate  to  require  any  answer  from 
Bennett.  The  land  was  sold  for  the  purchase  money,  and  Bennett  bought  it, 
and  the  sale  was  conBrmed.  The  titles  and  interest  of  Samuel  McCaun  was 
then  entirely  extinguished,  and  Bennett  had  the  right  to  sell  it,  or  a  part 
thereof,  to  whom  he  pleased.  He  sold  188  acres  of  it  at  a  very  low  price  to 
S.  B.  McCann,  who  permitted  his  old  father  to  live  on  it;  which  was  a  praise- 
worthy thing  to  do,  provided  he  was  not  interfering  with  the  rights  of  cred- 
itors. There  is  no  proof  that  the  land  was  bought  by  S.  B.  McCann  for  his 
father.  He  bought  it  for  himself.  He  then,  to  put  it  beyond  the  reach  of 
his  creditors,  fraudulently  conveyed  it  to  his  son.  It  is  liable  for  the  joint 
judgment  against  S.  B.  McCann  and  Samuel  McCann. 

The  decree  rendered  in  this  cause  by  the  circuit  court  of  Upshur  on  the  sev- 
enteenth day  of  June,  1886,  is  reversed,  with  costs  against  S.  B.  McCann  and 
W.  J.  McCann,  and  this  cause  is  remanded  to  the  said  court,  with  instruc- 
tions to  enter  a  decree  subjecting  said  188  acres  of  land  to  the  payment  of  the 
plaintiff's  Joint  judgment  against  S.  B.  McCann  and  Samuel  McCann,  and  for 
further  proceedings. 

Green,  Snyder,  and  Woods,  JJ.,  concurred. 
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FiBHBB,  Adm'r,  o.  McNultt.  Adin*r»  and  others. 

RoHRBAUGH,  Adm'r,  tj.  Bennett. 

(Bqfreme  Qmri  of  Appeals  of  Weft  Virginia,    September  23»  1887.) 

1.  Certtorabi— To  PKBrsoT  Appeal  Transcript. 

Under  some  circunntanceH,  this  ooart  will,  on  its  own  motion,  award  a  certiorari, 
where  it  affirmatively  appears  that  important  parts  of  the  record  have  been  omitted 
from  the  transcript ;  but  as  a  general  rule  this  court  will  not  do  so,  where,  by  the 
failureor  neglect  of  the  appellant,  the  transcript  is  too  imperfect  to  show  affirm- 
atively  the  facts  constituting  the  grounds  of  the  errors  on  whioh  the  appellant  re- 
liesi  in  his  petition  for  tlie  appeal. 

t.   YSNDOR  AND  VbNDBS^UnPAID  PaRCHASB  MONBT. 

Where  a  vendor,  by  an  executory  contract,  sells  lands  on  credit,  and  places  the 
vendee  in  possession,  the  vendee,  without  obtaining  the  legal  title  f^om  his  vendor, 
or  paying  all  his  purchase  money,  then  sells  and  convevs  the  land  by  absolute  deed, 
anu  collects  all  the  purchase  money  due  from  his  vendee,  hetd^  in  a  siiit  by  the  first 
vendee,  he  may  subject  the  land  to  sale  for  the  unpaid  purchase  money  due  to  him, 
notwithstanding  the  second  vendee  has  paid  all  he  agreed  to  pay  for  the  land,  and 
received  an  absolute  deed  for  it  from  his  vendor. 
3.  Lacubs— In  Pbosbcutino  Suit. 

Delay  and  laches  in  the  prosecution  of  a  suit,  after  it  has  been  commenced,  are 
not  generally  matters  of  which  the  defendants  can  complain  or  avail  themselves* 
where  the  record  fails  to  show  that  they  made  any  effort  in  the  court  below  to  ez;^ 
pedite  the  cause. 

(S^Uabue  by  the  OouH.) 

Appeal  and  mpersedeaa  from  circuit  court,  Lewis  county. 

J,  Jf .  BewMttt  for  appellant.    C.  C.  Higffinbotham,  for  appellees. 

Sntdeb,  J.  William  W.  Jackson  died  testate  in  June,  1858.  Under  the^ 
provisions  of  his  will  his  executor,  George  B.  Jackson,  was  directed  to  sell 
his  real  estate  on  credit,  and  make  conveyances  to  the  purchasers,  reserving 
liens  for  the  purchase  money  until  paid.  On  September  9,  1858,  said  George 
R.  Jackson,  as  executor,  sold  to  Jacob  J.  Jackson  a  lot  of  about  five  acres  of 
land,  known  as  the  "Jackson  mill  property,"  at  the  price  of  06,550.  Prior 
to  the  death  of  the  testator,  William  W.  Jackson,  he  had  given  two  trust 
deeds  upon  said  mill  property  to  J.  M.  Bennett,  trustee,  to  secure  indebted- 
ness to  said  Jacob  J.  Jackson, — the  first  dated  March  20, 1847,  to  secure  three 
bonds,  aggregating  $1,000;  and  the  other,  dated  December  13, 1856,  to  secure 
two  bonds  of  4|1,525  each.  It  seems  to  have  been  understood  at  the  time  of 
said  sale  to  Jacob  J.  Jackson  that  the  sums  due  on  these  two  trust  deeds 
should  be  credited  on  the  purchase  money,  and  that  the  residue  should  be  paid 
in  one  and  two  years  thereafter.  The  purchaser  was  put  in  possession  of  the^ 
property;  but,  before  the  contract  of  sale  was  reduced  to  writing,  and  the 
lionds  given  for  the  deferred  payment,  both  the  parties  died.  Jacob  J.  Jack- 
son died  testate  on  January  16, 1859,  and  by  his  will  he  appointed  J.  M.  Ben- 
nett his  executor.  On  January  6,  1859,  George  B.  Jackson  died  intestate, 
»nd  C.  W.  McKulty  afterwards  became  his  administrator.  In  1859,  soon 
sifter  J.  M.  Bennett  qualified  as  the  executor  of  Jacob  J.  Jackson,  he,  under 
the  authority  of  the  will  of  his  testator,  sold  the  said  mill  property  to  0.  F. 
liidgeway,  at  the  price  of  $6,505.  By  deed  dated  May  11,  1859,  Bennett,  as 
executor,  conveyed  the  said  property  to  Hidgeway.  The  latter,  by  deed  of 
BHme  date,  conveyed  the  same  to  a  trustee  to  secure  to  Bennett  the  said  pur- 
chase money.  John  S.  Fisher,  having  become  the  administrator  de  bonis  non 
v^'ith  the  will  annexed  of  the  estate  of  William  W.  Jackson,  in  August,  1859, 
instituted  suit  in  the  circuit  court  of  Upshur  county  against  said  Bennett,  as 
executor  of  Jacob  J.  Jackson,  the  said  C.  W.  McNulty,  as  administrator  of 
Ooorge  R.  Jackson,  the  said  C.  F.  Kidgeway,  and  others,  to  have  the  sale  of 
aaid  mill  property,  made  by  George  B.  Jackson,  executor  to  Jacob  J .  Jackson, 
v.3s.E.no.l3— 38 
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as  aforesaid,  oonflrmed,  and  the  residue  of  the  purchase  money  due  from  the 
estate  of  Jacob  J.  Jackson  paid  to  him,  and  that  the  same  should  be  held  to 
be  a  lien  on  said  property  in  the  hands  of  Bidgeway,  plaintiff,  averring  in  his 
bUl  that  said  Bennett  refuses  to  pay  the  said  residue  of  purchase  money,  or 
any  part  thereof,  unless  ordered  to  do  so  by  the  court.  A  decree  was  entered 
in  this  cause  in  April,  1860,  by  which  it  was  declared  that  the  contract  of 
sale  between  George  B.  Jackson,  executor  of  William  W.  Jackson  and  Jacob 
J.  Jackson,  was  valid  and  binding;  and  by  the  same  decree  the  cause  was  re- 
ferred to  a  commissioner  to  report  the  balance  due  on  said  contract  from  the 
estate  of  Jacob  J.  Jackson  to  the  estate  of  William  W.  Jackson. 

In  September,  1865.  Bennett  filed  his  answer  in  this  suit,  in  which  he  ad- 
mits that  he,  as  executor,  is  liable  for  the  $6,550.  which  his  testator  agreed  to 
pay  for  said  mill  property,  less  the  two  trust  debts  before  mentioned,  and  that 
he  has  in  his  hands  sufiScient  assets  to  pay  off  whatever  may  be  found  due  on 
the  said  property.  On  March  19,  1869,  J.  M.  Bennett,  executor  as  aforesaid, 
released  the  lien  of  the  trust-deed  taken  by  him  to  secure  the  purcliase  money 
on  said  mill  property  to  him  from  Bidgeway,  and  by  deed  dated  July  10, 1876, 
Bidgeway  conveyed  said  property,  with  general  warranty,  to  D.  T.  Fams- 
worth,  in  consideration  of  other  real  estate  conveyed  by  Farnsworth  to  him. 
In  1873  C.  W.  McNulty  departed  this  life,  and  then  M.  L.  Bohrbaugh  quali- 
fied as  the  administrator  de  bonis  non  of  the  estate  of  Qeorge  B.  Jackson,  de- 
ceased. In  April,  1879,  said  Bohrbaugh,  as  such  administrator,  brought  his 
suit  in  the  circuit  court  of  Upshur  county  against  J.  M.  Bennett,  as  execu- 
tor of  Jacob  J.  Jackson,  John  S.  Fisher,  administrator  de  bonis  non  of  Will- 
iam W.  Jackson,  0.  F.  Bidgeway,  and  D.  T.  Farnsworth.  In  his  bill,  after 
setting  out  the  facta  above  stated,  the  plaintiff  avers  that  John  S.  Fisher,  ad- 
ministrator as  aforesaid,  refuses  to  further  prosecute  his  said  suit,  alleging 
as  a  reason  therefor  that  it  is  the  duty  of  this  plaintiff,  as  the  administrator 
of  George  B.  Jackson,  to  enforce  the  specific  execution  of  the  contract  of  sale 
of  said  mill  property  made  by  said  George  B.  Jackson,  as  executor,  with  said 
Jacob  J.  Jackson,  and  collect  the  money  remaining  due  thereon,  and  alleges 
tliat  the  balance  still  due  on  said  contract  is  $8,181.78,  with  interest  thereon 
from  September  9,  1858,  which  he  claims  is  a  lien  on  the  said  mill  property. 
He  also  alleges  that  his  intestate  as  executor  made  advancements  to  the  estate 
^f  William  W.  Jackson  to  an  amount  equal  to  $2,000,  which  is  still  unpaid. 
He  therefore  prays  that  Benneft,  as  executor  of  Jacob  J.  Jackson,  be  decreed 
to  pay  over  to  him  said  $3,181.78,  with  interest  as  aforesaid,  and  that,  in  de- 
fault of  such  payment  by  Bennett,  as  executor,  the  said  mill  property  may  be 
•sold  to  pay  said  sum  and  the  costs  of  this  suit. 

In  October,  1883,  on  the  motion  of  the  defendant  J.  M.  Bennett,  executor, 

♦  etc.,  an  order  was  entered  by  the  court,  transferring  both  these  causes  to  ttie 

•  circuit  court  of  Lewis  county,  where  they  were  duly  docketed  in  November, 
1883.    Thereupon  Bennett,  as  executor,  filed  an  amended  answer  to  the  bill 

'in  the  first  cause,  and  also  an  answer  to  the  bill  in  the  second  cause.  In  lM>th 
«these  answers  respondent  insists  on  the  stateness  of  the  plaintiff's  demand, 
.and  relies  on  the  doctrine  of  laches  as  a  bar  to  any  relief,  and  pleads  the  stat- 
ute of  limitiitions.  In  the  latter  answer  he  admits  that  he,  as  executor  of 
Jacob  J.  Jackson,  sold  the  mill  property  to  Bidgeway,  and  collected  all  the 
purchase  money  therefor,  and  that  in  December,  1868,  be  paid  $292.88  of  said 
money  to  John  S  Fisher,  as  administrator  of  William  W.  Jackson,  which  he 
says  was  at  that  time  believed  to  be  all  that  was  due  from  his  testator  to  the 
estate  of  said  W.  W.  Jackson.  In  November,  1883,  these  two  causes  and 
three  others  were  heard  together,  and  an  order  made  referring  them  to  a  com- 
missioner,  with  directions  to  him  to  report,  among  other  matters,  what  part 
of  the  purchase  money  for  the  mill  property  is  still  due  from  the  esbite  of 
Jacob  J.  Jaclcson;  that  he  also  r^^port  settlements  of  the  accounts  of  George 
B.  Jackson,  as  executor  of  William  W.  Jackson,  of  J.  M.  Bennett,  as  eacecu- 
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tor  of  Jacob  J.  Jackson,  and  of  the  plaintiff,  Bohrbangh,  as  administrator  of 
George  R.  Jackson,  so  far  as  they  relate  to  the  estate  of  W.  W.  Jac^kson,  and 
the  l^ftlance  due  from  the  latter  to  the  estate  of  Ckorge  B.  Jackson. 

No  portion  of  the  report  made  by  the  commissioner,  except  that  part  show* 
ing  an  account  of  the  payments  made  and  bahmce  due  on  the  purcliase  of  the 
roiJl  property,  appears  in  the  transcript  of  tlie  record  brought  to  this  court. 
The  balance  found  by  the  court  to  be  due  from  ^he  estate  of  Jacob  J.  Jack- 
aon  by  the  estate  of  William  W.  Jackson  is  $8,508.87,  as  of  June  16,  1884 
The  plaintiff  Bohrbaugh  and  the  defendant  Bennett  eacii  excepted  to  said  re- 
port. The  exceptions  of  said  def  endan  t  are  merely  a  general  denial  of  the  right 
of  the  plaintiff  to  any  relief,  and  a  reliance  upon  the  defense  of  laches,  and 
the  bar  of  the  statuteof  limitations.  These  exceptions  ar&too  genernl.  vague, 
and  indefinite  to  be  available  for  any  purpose  under  the  repeated  decisions  of 
this  court  MoCarty  v.  ChaJfant,  14  W.  Va.  531 ;  Chapman  v.  Railroad  Co,, 
18  W.  Va.  185. 

On  October  30, 1884,  the  court  entered  a  decree  sustaining  one  of  the  plain- 
tiff's exceptions  to  the  commissioner's  report  in  regard  to  a  small  amount  of 
interest  on  one  of  the  credits  allowed  the  estate  of  Jacob  J.  Jackson,  and 
overruled  all  the  other  exceptions  of  the  plaintiff  and  defendant,  and  confirmed 
the  report,  with  the  exception  of  the  small  amou  nt  of  interest  aforesaid .  After 
correcting  the  report  as  just  indicated,  and  adding  interest  to  October  30, 1884, 
the  date  of  the  decree,  the  balance  due  from  the  estate  of  Jacob  J.  JackscTh  to 
the  estate  of  William  W.  Jackson  on  the  purchase  of  the  mill  property  was 
found  and  decreed  to  be  ^,698.51  as  of  said  date.  Of  this  sum,  J  M.  Ben- 
nett, as  executor  of  Jacob  J.  Jackson,  was  ordered  to  pay  92,012.45  to  tlie 
plaintiff  John  S.Fisher,  administrator  of  William  W.  Jackson,  and  said  Ben- 
nett, as  executor,  was  ordered  to  pay  the  residue  of  91,686.12  to  the  plaintiff  M. 
li.  Bohrbaugh,  administrator  o.f  George  B.  Jackson,  it  having  been  ascertained 
that  that  sum  was  due  from  the  estate  of  William  W.  Jackson  to  the  estate 
of  George  B.  Jackson  on  account  of  advancements  made  by  the  said  George 
B.  Jackson  to  the  estate  of  said  William  W.  Jackson  while  he  was  executor 
thereof.  The  decree  further  directed  the  administrator  of  William  W.  Jack- 
son to  convey  said  mill  property  to  the  heirs  of  Jacob  J.  Jackson,  retaining 
a  vendor's  lien  in  the  deed  for  said  63,693.51.  It  also  directed  that,  unless 
the  defendant  Bennett,  as  executor,  should  pay  the  said  sum  and  the  costs  of 
these  suits  within  120  days,  then  a  commissioner  appointed  for  the  purpose 
was  ordered  to  sell  said  mill  property  to  pay  said  debt  and  costs.  On  the  peti- 
tion of  J.  M.  Bennett,  executor  of  Jacob  J.  Jackson,  and  the  defendant,  D. 
T.  Famsworth,  an  appeal  with  supersedeas  was  allowed  them  from  said  de- 
cree. 

The  appellants  assign  four  grounds  of  error  as  follows:  ^ First,  it  was  er- 
ror to  decree  to  the  plaintiffs  in  excess  of  the  true  amount  of  their  claim,  if 
any  there  were;  second,  it  was  error  to  render  a  decree,  without  first  ascer- 
taining the  available  amount  devised  by  William  W.  Jackson  to  Jacob  J.  Jack- 
son ,  that  the  same  might  be  properly  offset;  third,  it  was  error  to  assert  a  ven- 
dor's lien  on  reiil  estate,  where  no  lien  was  retained  in  the  deed  conveying  it; 
and,  fourth,  it  was  error  to  decree  in  favor  of  M.  L.  Bohrbaugh,  administrator 
of  George  B.  Jackson,  for  advances  made  by  him,  except  as  a  general  creditor. " 

The  foregoing  statement  of  the  facts  and  proceedings  in  these  causes  miglit 
be  considered  a  sufficient  answer  to  each  and  all  of  these  assignments  of  error. 
The  most  of  them  are  irrelevant  to  any  question  presented  in  the  record,  and 
the  whole  of  them  are  plainly  without  merit  and  unsustained  by  the  law  or 
the  facts.  But,  as  they  have  been  made  and  relied  upon  by  counsel,  it  may 
be  excusable  to  notice  each  of  them  specially.  It  will  be  observed,  however, 
that  they  are  a  departure  from  any  of  tlie  objections  or  defenses  made  by  the 
appellants  in  the  court  below.  The  defenses  relied  on  in  that  court  were  of 
an  entirely  diffeient  nature. 
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1.  The  first  assignment  merely  raises  a  question  of  fact  to  be  determined 
by  a  simple  calculation.  I  have  taken  the  trouble  to  make  a  calculation  of  the 
plaintiff's  tdebt  upon  the  principles  Anddata  furnished  by  the  decree  and  com- 
missioner's  report,  and  find  that  the  amount  of  the  debt  as  fixed  by  the  decree-, 
is  correct  according  to  those  principles  and  data^  and  therefore  this  assign- 
ment is  wholly  unsupported  by  the  (acts  in  the  record. 

2.  If  there  was  anytliing  in  the  record  in  the  court  below  to  authorize  the 
second  assignment,  the  appellants  have  omitted  to  have  it  embraced  in  the 
transcript  they  have  presented  to  this  court.  It  is  true,  the  record  before  us 
shows  that  William  W.  Jackson,  by  bis  will,  after  charging  his  estate  with 
the  payment  of  his  debts,  and  making  a  number  of  specific  devises  and  lega- 
cies, provides  that  the  one-half  of  the  residue  of  his  estate  shall  be  equally  di- 
vided among  four  named  legatees,  one  of  whom  is  Jacob  J.  Jackson.  But 
there  is  nothing  in  the  record  before  us  to  show  that  there  is  any  residue  of 
the  estate,  or  any  fact  or  evidence  to  show  that,  under  any  circumstances, 
said  Jacob  J.  Jackson  is,  or  ever  will  be,  entitled  to  anything  from  said  es- 
tate. So,  if  we  concede  that,  under  a  different  state  of  facts,  the  objection 
presented  by  this  assignment  would  be  entitled  to  consideration,  it  cannot  be. 
made  available,  and  does  not  arise  upon  the  record  now  before  us.  In  order 
to  raise  that  question,  it  would  be  necessary  to  show  a  full  settlement  of  the 
estate  of  said  William  W.  Jackson,  in  which  it  appeared  that  there  was  a 
residue  in  which  Jacob  J.  Jackson's  estate  is  entitled  to  share.  Such  a  set- 
tlement seems  to  have  been  directed  in  the  court;  but  the  report,  if  any  waa 
made,  has  been  omitted  in  the  transcript  before  us.  If  there  was  any  such 
settlement  or  report,  it  was  the  duty  of  the  appellants  to  have  it  included  in 
the  transcript  of  the  record,  if  they  desired  to  raise  objections  which  would 
involye  its  consideration.  This  court  will,  in  some  instances,  where  it  ha» 
clear  evidence  of  important  omissions,  in  the  transcript  of  the  record,  on  its 
own  motion,  award  a  certiorari  to  bring  before  it  such  omitted  parts  of  the 
record ;  but,  as  a  general  rule,  it  will  not  do  so  when  the  omission  is  caused 
by  the  failure  or  neglect  of  the  appellant  to  accompany  his  petition  for  an  ap* 
peal  with  a  transcript  sufficiently  full  to  show  affirmatively  the  facts  which 
present  the  grounds  of  error  on  which  he  relies  in  his  petition.  In  these 
causes,  however,  it  does  not  distinctly  appear  that  the  appellants'  position 
could  be  aided  by  a  certiorari;  but,  if  it  could,  it  is  their  fault  that  the 
transcript  fails  to  furnish  grounds  on  which  to  predicate  this  assignment  of 
error,  and  the  same  must  therefore  be  overruled. 

S.  The  third  assignment  assumes  that  there  was  no  Hen  on  the  Jackson 
mill  property  for  the  debt  decreed  to  the  plaintiffs.  A  brief  reference  to  the 
facts  will  show  that  this  assumption  is  wholly  gratuitous.  At  the  time  Will- 
iam W.  Jackson  died,  he  was  the  absolute  owner  of  this  property  subject  to 
the  two  trust  deeds  to  secure  debts  to  Jacob  J.  Jackson.  Under  the  will  of 
William  W.  Jackson,  his  executor  sold  the  property  to  Jacob  J.  Jackson.  By 
this  sale,  said  trust  deeds  were  satisfied,  because  the  debts  secured  by  them 
were  applied  as  a  part  of  the  purchase  money  for  the  property.  This  left  the 
legal  title  in  the  estate  of  William  W.  Jackson,  and  it  never  has  passed  from 
it  by  any  conveyance  whatever.  After  the  satisfaction  of  the  trust  debts* 
Bennett  had  no  power  or  authority  as  trustee  to  sell  or  convey  the  property, 
and  it  does  not  appear  that  he  attempted  to  do  so.  The  deed  by  him  to 
Bidgeway  is  made  as  executor  of  Jacob  J.  Jackson,  and  not  as  trustee.  It  is 
plain,  therefore,  that  this  deed  did  not  divest  the  title  of  William  W.  Jackson, 
but  left  the  title  in  him  or  his  executor,  and  neither  Jacob  J.  Jackson,  Ids 
ejECCutor  or  vendee,  could  demand  or  compel  a  conveyance  of  the  legal  title 
until  the  unpaid  balance  of  the  purchase  money  due  to  the  estate  of  William 
W.  Jackson  was  fully  paid.  This  the  decree  shows  was  never  done,  and  it 
was  therefore  not  error  for  the  court  to  declare  that  the  lien  existed  in  fevor 
of  the  estate  of  Wiliiaiii  W.  Jackson  for  the  unpaid  purchase  money. 
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4.  If  the  proposition  contained  in  the  fourth  and  last  assignment  of  the  ap- 
pellants was  admitted  to  be  law,  the  record  does  not  show  that  the  appellants, 
or  either  of  them,  were  injured  or  prejudiced  by  the  decree  on  account  of  it. 
An  appellant  cannot  complain  of  error,  unless  he  can  also  show  that  he  has 
been  prejudiced  by  it.  Miller  v.  Rose,  21  W.  Va.  291.  The  record  does  not 
disclose  that  there  were  any  preferred  creditors  of  the  estate  of  William  W. 
Jackson,  or  that  there  were  any  debts  of  any  kind  other  than  the  one  due  to 
the  estate  of  George  K.  Jackson,  the  former  executor  of  said  estate.  There  is 
nothing,  therefore,  to  show  that  there  was  any  error  or  impropriety  In  de- 
creeing payment  to  the  estate  of  George  K.  Jackson  for  advances  made  by 
him  while  executor  of  said  William  W.  Jackson,  in  the  manner  it  was  done  in 
•these  causes. 

In  the  answers  of  the  appellant  Bennett  much  reliance  seems  to  have  been 
placed  upon  the  laches  of  the  plaintiffs  and  the  statute  of  limitations  as  a  bar 
to  relief  in  these  suits.  Bat  these  defenses  have  not  been  insisted  upon  in 
4;his  court.  They  were  very  properly  abandoned,  as  a  mere  reference  to  the 
facts  will  show  that  the  statute  of  limitations  had  no  application  to  any  mat- 
ter adjudicated  by  the  decree  complained  of,  and  there  was  no  laches  of 
which  the  appellants  can  complain.  Tanoey  v.  Mauck,  15  Grat.  800.  The 
<lebt  decreed  to  the  plaintiffs  was  a  balance  due  on  the  purchase  of  real  es- 
tate to  secure  which  the  title  was  retained  by  the  vendor,  and  the  suit  to 
•enforce  this  lien,  or  compel  the  payment  of  this  debt,  was  brought  within  less 
than  a  year  after  the  purchase  was  made.  If  there  was  any  unreasonable  de- 
lay in  the  prosecution  of  the  suit,  the  appellants  made  no  effort,  as  they  could 
liave  done,  to  expedite  it.  They  seem  to  have  acquiesced  in  the  delay  very 
complacently,  if  not  cheerfully.  They  have  certainly  put  nothing  upon  the 
record  which  gives  them  any  right  to  complain  that  they  have  not  sooner 
paid  the  debt  due  to  the  plaintiffs.  Upon  the ^ whole  record,  I  can  discover  no 
error  to  the  prejudice  of  the  appellants.  The  appellees  contend  that  the  court 
«rred  to  their  prejudice  by  allowing  the  estate  of  William  W .  Jackson  credit  for 
the  |M,000  secured  in  the  trust  deed  of  1847  to  Jacob  J.  Jackson.  They  claim 
that  this  debt  was  merged  in  and  formed  a  part  of  the  debt  secured  in  the 
trust  deed  of  1856.  I  have  carefully  examined  the  evidence  relating  to  this 
matter,  and  think  it  sufficient  to  warrant  the  finding  of  the  circuit  court;  at 
ieast,  the  evidence  in  favor  of  the  position  of  the  appellees  is  not  sufficient  to 
justify  this  court  in  reversing  the  finding  of  the  circuit  court.  The  question 
is  purely  one  of  fact;  and  in  such  cases  this  court  will  not  reverse  unless  the 
finding  is  plainly  erroneous.  Smith  v.  Yoke,  27  W.  Va.  689;  Doonan  v. 
•^flpnUf  28  W.  Va.  715.    The  decree  must  consequently  be  affirmed. 

Johnson,  Green,  and  Woods,  JJ.,  concurred. 


Beuff  and  Wife  v,  Coleman's  Heirs. 

{Supreme  Court  of  Appeals  of  West  Virginia,    September  28,  1887.) 

1.  Will— Legacy — Condition  in  Rrstraint  of  Mabriage. 

A  bequest  upon  condition  that  the  legatee  shall  remain  unmarried  until  she  be- 
comes 21  years  of  age  is  not  such  a  restraint  upon  marriage  as  will  make  the  con- 
dition void. 

-2,  Same — Ck>K8TBUCTioN— CoNDrrioNS. 

There  are  no  technical  appropriate  words  which  always  determine  a  devise  to  be 
on  a  condition  either  precedent  or  subsequent.  If  the  language  employed  in  the 
will  shows  that  the  act  on  which  the  estate  depends  must  be  performed  before  the 
estate  can  vest,  the  condition  is  precedent. 

Z.  Same— Conditions  in  Tcrrobem. 

The  doctrine  of  conditions  in  terrorem  oyer  the  legatee  applies  only  where  the 
conditions  relate  to  marriage  or  contesting  a  will. 
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4.  SaXR— LSGAGT— COKBITXON— BbKACH. 

Where  a  testator  provided  in  his  will  that  if  a  girl,  18  years  of  age,  who  was  at 
the  time,  and  had  been  for  several  years,  living  in  his  family,  should  remain  with 
his  family  until  she  should  attain  21  years  of  age,  and  continue  fo  conduct  herself 
as  she  had  theretofore  done,  then  his  executor  should  pay  her  $300  when  she  be- 
came of  a^e;  and  two  years  before  she  became  21  years  of  age  she  had  an  illegiti- 
mate child,  and,  at  the  request  of  the  testator's  widow,  left  the  family  soon  after 
she  had  the  child :  held,  the  legatee  was  not  entitled  to  be  paid  the  legacy. 
{Ssfilalnu  by  the  Court.) 

Appeal  from  circuit  court,  Brooke  county. 

Summerville  (&  Braddoek,  for  appellants.     G.  W.  Caldwelh  for  appellees. 

Snyder,  J.  Suit  brought  January  3,  1885,  in  the  circuit  court  of  Brooka 
county,  bj  John  Beuff  and  Mary,  his  wife,  against  the  executor,  widow,  and 
children  of  D.  C.  Coleman,  deceased,  to  enforce  the  payment  of  a  legacy 
claimed  by  the  female  plaintiff  under  the  will  of  said  Coleman.  There  was  a 
demurrer  to  the  bill,  which  the  court  overruled.  All  the  defendants  answered 
the  bill.  Depositions  were  taken  on  both  sides,  and  on  the  final  hearing  the 
court  dismissed  the  bill,  with  costs,  and  the  plaintiffs  have  appealed.  The 
female  plaintiff,  whose  name  was  Mary  Cruver,  was  born  in  July,  1850. 
When  she  was  quite  young,  five  or  six  years  old,  she  was  tciken  by  David 
Coleman,  the  father  of  the  testator,  and  remained  in  his  family  until  his 
death.  From  that  time,  for  about  six  years,  she  lived  with  the  testator  and 
his  family  until  his  death,  in  May,  1868,  after  which  she  continued  to  live 
with  the  family  of  his  widow  for  about  one  year.  When  at  about  the  age  of 
19  years,  she  was  delivered  of  an  illegitimate  child;  on  account  of  which  she,, 
at  the  request  of  Mrs.  Coleman,  left,  and  never  lived  there  afterwards,  except,, 
occasionally,  a  few  days  or  weeks  at  a  time.  When  she  was  married  to  Uie 
male  plaintiff  is  not  shown  by  the  record. 

In  the  will  of  D.  C.  Coleman,  which  is  dated  May  23, 1868,  the  testator^ 
after  disposing  of  his  whole  estate  to  his  widow  and  two  infant  children,  made 
the  following  provision:  "If  the  girl  Mary  Cruver  remain  with  my  family 
until  she  attain  the  age  of  twenty-one  years,  and  continue  to  conduct  herself 
as  she  has  heretofore  done,  then  my  will  is  that  my  executor  pay  to  her  upon 
her  so  coming  of  age  the  sum  of  three  hundred  dollars.'' 

The  executor,  widow,  and  children  of  the  testator  resist  the  payment  of  this, 
legacy  upon  the  ground  that  it  is  contingent  and  dependent  upon  two  condi- 
tions: FirsU  that  the  legatee  should  remain  with  the  family  until  she  attained 
the  age  of  21  years;  and,  second,  that  she  should  continue  to  conduct  herself 
as  she  had  theretofore  done.  They  claim  that  she  has  not  performed  or  com- 
plied with  either  of  these  conditions;  that  before  and  at  the  date  of  the  will 
the  said  Mary  Cruver  was  and  had  always  been  of  good  behavior,  and  con- 
ducted herself  in  a  chaste  and  proper  manner;  while  afterwards,  and  before 
she  became  2X  years  of  age,  she  became  unchaste,  and  the  mother  of  an  ille- 
gitimate child;  thereby  making  herself  an  unfit  companion  for  the  family,  and 
herself  and  her  child  a  burden,  instead  of  a  help,  to  Mi*s.  Coleman  and  her 
little  children. 

It  is  insisted  by  the  appellants  that  the  first  condition  was  never  broken,, 
because  Mary,  the  legatee,  did  not  voluntarily  leave  the  family,  except  at  the 
request  of  Mrs.  Coleman,  who  had  no  right  to  discharge  her.  It  is  also  in- 
sisted that  this  first  condition  is  inoperative  because  in  partial  restraint  of 
marriage. 

This  is  surely  not  such  an  unreasonable  restraint  or  limitation  upon  the 
right  of  marriage  as  to  render  it  void  under  any  of  the  rules  of  law  or  authori- 
ties I  have  been  able  to  find.  Maddox  v.  Maddox,  11  Grat.  804;  Starkpole 
V.  Beaumont,  3  Ves.  89;  2  Jarm.  Wills,  563.  Whether  or  not  Mrs.  Coleman 
had  the  right  to  send  Mary  away  from  the  family  before  she  became  21  years 
of  age  depends  upon  whether  she,  by  her  misconduct,  failed  to  comply  with 
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the  second  condition.  For,  if  she  failed  in  this,  she  must  be  held  guilty  of 
violating  both  conditions;  and,  if  she  did  not  violate  that,  she  cannot  be  held 
guilty  of  violating  either.  It  will  be  sufficient,  therefore,  to  consider  the 
second  condition  and  its  effect. 

There  can  be  no  question,  I  think,  that  the  legacy  is  a  contingent  one,  and 
that  both  conditions  are  conditions  precedent.  In  Fifdey  v.  Kingt  8  Pet.  346, 
374,  Mabshaix,  0.  J.,  says:  "It  is  certainly  well  settled  that  there  are  no 
technical  appropriate  words  which  always  determine  a  devise  to  be  on  a  con- 
dition precedent  or  subsequent.  The  same  words  have  been  determined  dif- 
ferently, and  the  question  is  always  one  of  intention.  If  the  language  of  the 
particular  clause,  or  of  the  whole  will,  shows  that  the  act  on  which  the  estate 
depends  must  be  performed  before  the  estate  can  vest,  the  condition  is  of 
course  precedent,  and  unless  it  be  performed  the  devisee  can  take  nothing. 
If,  on  the  contrary,  the  act  does  not  necessarily  precede  the  vesting  of  the  es- 
tate, but  may  accompany  or  follow  it,  if  this  is  to  be  collected  from  the  whole 
will,  the  condition  is  subsequent."  West  v.  Moore,  37  Miss.  114;  Drayton  v. 
Qrimke,  Bich.  Eq.  Gas.  321;  2  Jarm.  Wills,  513.  The  language  used  in  this 
second  condition  may  apply  either  to  the  moral  conduct  and  character  of  the 
legatee,  or  to  her  industry  and  usefulness  in  the  performance  of  service  for 
the  family  of  the  testator,  or  it  may  mean  both  of  these.  Her  previous  life 
and  relations  to  the  family  natbrally  lead  to  the  conclusion  that  the  testator 
meant  both.  She  was  from  her  youth  a  member  of  his  and  his  father's  fam- 
ilies. They  had  raised  her,  and  he  must  necessarily  have  had  some  pride  in 
her  good  name  and  character.  She  had  also  been  industrious,  and  rendered 
useful  services  in  the  funily,  and  it  must  be  inferred  that  he  Intended  she 
should  continue  to  do  so.  When  the  condition  is,  as  it  is  in  this  iustauce,  a 
condition  precedent,  it  cannot  be  held  to  be  merely  in  terrorem  over  the  leg- 
atee. Even  in  cases  of  conditions  subsequent,  and  relating  to  personal  estate, 
the  in  terrorem  doctrine  is  not  admitted  except  where  the  conditions  relate  to 
marriage  and  contesting  a  will.    2  Jarm.  Wills,  583;  2  Redf.  Wills,  298. 

It  is  certain  that  the  legatee,  by  becoming  a  mother  of  an  illegitimate  child, 
destroyed  her  character  as  a  virtuous  and  chaste  woman,  and  greatly  impaired 
her  respectability  and  standing  among  the  people  where  she  lived;  and  the 
taint  would  continue  thereafter,  regardless  of  the  circumstances  under  which 
she  became  such,  or  of  her  subsequent  chastity  and  good  conduct.  This  is  a 
stain  from  which  a  woman  can  very  rarely,  if  ever,  recover,  and,  whether 
Justly  or  unjustly,  it  is  one  which  is  never  forgotten  and  seldom  forgiven. 
It  may  therefore  be  inferred  that  it  was  an  act  which  the  testator  intendedf 
should  forfeit  this  legacy.  If  he  did  not  so  intend,  it  is  difficult  to  conceive 
to  what  misconduct  he  could  have  had  reference.  But,  if  the  testator  meant 
merely  that  the  legatee  should  continue  to  be  useful  in  the  service  of  his  fam- 
ily, it  is  shown  by  the  proofs  that  she  had  rendered  herself  a  burden,  instead 
of  a  help,  to  the  family.  Even  without  regard  to  the  evidence  in  this  case, 
common  experience  would  inform  us  that  a  woman  with  a  small  child  eould 
not  be  as  serviceable  to  a  family  as  sh9  could  be  without  the  child.  In  addi- 
tion to  the  expense  and  annoyance  of  having  the  child  in  the  family,  the  care 
of  it  would  necessarily  require  much  of  the  attention  and  time  of  the  mother. 

It  is  argued  by  the  appellants  that  where  there  is  no  bequest  over,  in  the 
event  of  a  breach  of  the  condition  by  the  legatee,  it  is  presumed  to  be  the  in- 
tention of  the  testator  that  the  condition  should  have  no  legal  effect,  but  sim- 
ply be  held  in  terrorem  over  the  legatee,  for  the  purpose  of  restraining  his 
conduct.  We  have  already  shown  that  this  doctrine  does  not  apply  to  condi- 
tions such  as  the  one  here  in  question.  2  Jarm.  Wills,  582.  But,  if  the  fact 
were  otherwise,  the  rule  would  not  apply  here,  because  this  legacy  is  not  a 
specific,  but  a  mere  pecuniary,  legacy,  which,  under  other  provisions  of  the 
will,  had  already  vested  in  other  legatees,  subject  to  be  divested  upon  the 
performance  of  the  conditions  by  the  legatee.    There  is  therefore  nothing  to 
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bequeath  over  in  any  event,  for  the  whole  estate  has  already  passed  under  the 
will  to,  and  become  vested  in,  others. 

Upon  the  whole  case»  I  am  of  opinion  to  affirm  the  decision  of  the  circuit 
court. 

Johnson,  Green,  and  Woods,  JJ.,  concurred. 


HuDKiNS  and  another  o.  Ward. 
(Supreme  OouH  of  AjxpcaU  of  West  Virginia,    September  23,  1887.) 

1.  Equity— Marshaling  AssEnra. 

A  creditor  who  has  two  funds  open  to  him,  while  another  creditor  has  bat  one, 
should  not  take  the  latter,  without  placing  the  fund  which  la  exclusively  within 
his  reach  at  the  disposal  of  the  creditor  whom  he  has  deprived  of  the  means  of 
payment. 

2.  Same. 

The  creditor  cannot  be  delayed  in  the  collection  of  his  claim,  and  may  take  the 
fund  most  easily  attainable,  but  on  condition  that  the  creditor  who  has  been  pre- 
vented from  resorting  to  that  fund  for  payment  of  his  claim,  takes  his  place  with 
reference  to  the  other  fund. 

3.  Set-Off  and  Counter-Claim — When  Allowed.    - 

W.  owed  H.  $1,055,  and  executed  a  deed  of  trust  to  secure  it ;  at  about  the  same 
time  W.  owed  C.  &  X.  $1,600,  and  also  held  a  chose  in  action  against  H.  for  that 
amount,  which  he  assigned  to  0.  &  X.  to  secure  them.  In  W.'s  name  they  sued  U. 
for  this  amount,  and  recovered  judgment,  and  sued  out  execution.  H.  thereupon 
tiled  a  bill  of  injunction,  alleging  the  insolvency  of  W.,  and  tendered  to  C.  &  X. 
the  difference  between  $1,600  and  the  $1,055,  and  prayed  that  the  ulaintiflTs  in  the 
execution,  after  this  set-off  was  made,  plight  be  perpetually  enjoineci.  The  defend- 
ants G.  &  X.  answered  the  bill,  resisted  the  set-off,  and  snowed  that  W.  had  exe- 
cuted a  deed  of  trust  to  secure  H.  the  $1,055,  and  that  W.  was  insolvent,  and 
prayed,  if  the  set-off  was  allowed,  to  be  subrogated  to  the  rights  of  H.  in  the  deed 
of  trust.  The  court  perpetuated  the  injunction,  but  did  not  decree  the  subrogation 
asked.  On  appeal,  held,  the  set-off  was  properly  allowed,  because  H.  could  not  be 
delayed  in  the  collection  of  his  debt. 
{ffvlkUnis  by  the  Qmrt.) 

Appeal  from  circuit  court,  Barbour  county. 

J.  Hop.  Woods,  for  appellants.    T.  A,  Bradford^  for  appellees. 

Johnson,  P.  J.  In  1881,  B.  E.  Hudkins  and  D.  G.  Hudkins  obtained  from 
the  judge  of  the  circuit  court  of  Barbour  county  an  injunction  restraining  the 
collection  of  a  judgment.  By  the  bill  it  appears  that  Simon  Ward,  who  sued 
for  the  use  of  Grim  and  Woodford,  recovered  on  the  twenty-eighth  day  of  Oc- 
tober, 1881,  in  the  circuit  court  of  said  county,  against  said  Hudkins  &  Bro.  a 
judgment  for  i^I, 575.31,  and  costs;  that  long  before  that  time  said  Ward  was 
indebted  to  said  Hudkins  &  Bro.  in  the  sum  of  $1,055.  for  which  he  had  exe- 
cuted his  note,  dated  the  fourteenth  day  of  January,  1881;  that  this  note 
was  executed  to  B.  E.  Hudkins  alone,  but  in  fact  the  debt  was  due  to  the  plain- 
tiffs jointly.  The  plaintiffs  say  they  did  not  attempt  to  set  off  said  note  in  the 
action  at  law,  because  it  was  not  then  due.  The  bill  further  charges  that 
War^  is  insolvent,  and  has  left  the  state  of  West  Virginia.  The  bill  tenders 
the  residue  of  the  money  due  on  the  said  judgment,  after  applying  the  $1,055 
as  a  set-off  against  it,  and  prays  that  said  set-off  may  be  made,  and  for  an  in- 
junction against  said  judgment,  and  for  general  relief.  J  N.  B.  Grim  and 
A.  M  Woodford  tiled  their  joint  answer  to  the  bill,  in  which  they  aver  the 
recovery  of  the  judgment  in  the  name  of  Wai-d  for  their  use,  admit  the  insolv- 
ency of  the  defendant,  and  that  he  has  left  the  state.  They  deny  that  the 
$1,055  was  due  the  plaintiffs  jointly.  They  aver  that  on  the  third  of  March, 
1881,  the  said  Ward  executed  a  deed  to  Luther  G.  Elliott,  trustee,  conveying 
750  acres  of  valuable  land,  worth  $18,000  or  $20,000,  to  secure  to  H.  E.  Hud- 
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Jcins  the  payment  of  the  $1,055,  which  he  desired  to  set  off  against  their  judg- 
ment; that  said  deed  was  immediately  recorded,  and  is  an  ample  security  for 
the  said  plaintiffs^  demand  against  Ward.  The  answer  avers  that,  after  the 
-execution  of  thd  deed  of  trust.  Ward  assigned  his  claim  to  said  Crim  and 
Woodford,  upon  which  the  judgment  against  Hudkins  Jk,  Bro.  was  recovered; 
that,  alter  the  execution  of  said  trust,  the  said  Ward  executed  other  deeds  of 
trust,  and  confessed  large  judgments  to  secure  other  debts,  and  thereby 
further  incumbered  his  said  real  estate,  to  the  amount  of  not  less  than  $15,- 
OOO,  and  left  the  state,  so  that,  unless  the  respondents  can  collect  their  said 
judgments  against  the  plaintiffs,  or  be  subrogated  to  their  rights  in  the  said 
trust  deed,  they  will  be  compelled  to  lose  the  amount  of  the  $1,055,  and  in- 
terest. They  therefore  claim  that  the  plaintiffs  have  no  right  to  have  the  said 
$1,055,  and  interest,  set  off  against  their  judgment;  that  plaintiffs  are  amply 
secured  as  to  that  amount  by  the  trust  deed;  that  they  have  no  right  to  aban- 
don that  security  at  the  expense  of  the  respondents ;  that  they  are  entitled  at 
least  to  be  subrogated  to  the  rights  of  the  plaintiffs  in  the  deed  of  trust  which 
they  deem  an  ample  security.  They  pray  that  the  injunction  be  dissolved,  or, 
if  the  plaintiffs  are  entitlKl  to  the  set-off,  that  they  may  be  subrogated  to  the 
rights  of  the  plaintiffs  in  said  deed  of  trust.  The  deed  of  trust  is  exhibited 
with  the  answer.  The  deposition  of  U.  E.  Hudkins  was  taken,  in  which  he 
proves  that,  although  the  $1,055  note  was  executed  to  him  alone,  yet  the  debt 
was  due  to  his  brother  and  himself  jointly.  There  was  a  general  replication 
to  the  answer  of  the  defendants,  and  no  depositions  were  taken  for  the  defend- 
ants. On  the  twenty-thi  rd  day  of  J  uly ,  1885,  the  cause  was  heard,  and  the  court 
permitted  the  set-off  to  be  made;  and,  as  the  residue  had  been  paid  to  the  de- 
fendants Woodford  and  Crim,  perpetually  enjoined  the  judgment,  and  decreed 
costs  against  defendants,  but  did  not  subrogate  the  defendants  Grim  and 
Woodford  to  the  rights  of  the  plaintiffs  in  the  deed  of  trust.  From  this  de- 
cree Grim  and  Woodford  appealed.  ' 

The  aim  of  a  court  of  equity,  as  regards  the  payment  of  debts,  is  equality, 
— that  the  assets  shall  be  so  distributed  as  to  satisfy  all  the  creditors;  and  a 
•creditor  will  not  be  allowed  arbitrarily  to  defeat  this  rule,  by  throwing  the 
whole  burden  on  a  particular  fund.  This  results  from  the  dictate  of  natural 
justice,  that  where  there  is  enough  for  all,  it  shall  be  so  distributed  as  to 
give  each  his  due.  A  creditor  who  has  two  funds  open  to  him,  while  another 
creditor  has  but  one,  obviously  should  not  take  the  latter  fund  without  plac- 
ing the  fund  which  is  exclusively  within  his  reach  at  the  disposal  of  the  cred- 
itor whom  he  has  deprived  of  the  means  of  payment.  And  if  he  neglects 
-or  refuses  to  fulfill  this  duty,  it  may  be  enforced  by  a  decree  of  subrogation. 
2  Lead.  Gas.  Eq.  pt.  1255n.  The  principle  on  which  a  court  of  equiV  pro- 
ceeds in  marshaling  aitoets  is  that  a  creditor,  having  his  choice  of  two  funds, 
ought  to  exercise  his  right  of  election  in  such  a  manner  as  not  to  injure  other 
cr^itors  who  can  resort  to  only  one  of  these  funds.  But  if,  contrary  to  equity, 
he  should  so  exercise  his  legal  rights,  as  to  exhaust  the  fund  to  which  alone 
other  creditors  can  resoit,  then  these  other  creditors  will  be  placed  by  a  court 
of  equity  in  his  situation,  so  far  as  he  has  applied  their  funds  to  the  satisfac- 
tion of  his  claim.    Marshall,  G.  J.,  in  Alston  v.  Mutkford^  1  Brock.  266. 

In  Cralle  v.  Meem^  8  Grat.  496,  the  testator  had  given  a  bond  to  indemnify 
an  indorser,  and  the  holder  of  the  note  was  allowed  to  stand  in  the  place  of 
the  indorser,  and  be  paid  as  a  creditor  by  specialty  out  of  the  real  assets, 
although  the  indorser  had  not  been  compelled  to  pay  the  note.  Steam-Boat 
Vo,  V.  New  Jersey  Co,,  1  Hopk.  Gh.  460;  Hawley  v.  Mancius,  7  Johns.  Gh.  174; 
Bvertson  v.  Booth,  19  Johns.  485;  Ramsey^ a  Appeal^  2  Watts,  228. 

In  Brinkerhoffy,  Marvin,  5  Johns.  Gh.  321,  the  bill  stated  that  in  July, 
1819,  J.  &  Z.  Taylor,  of  Saratoga,  being  largely  indebted  to  the  plaintiffs  for 
^oods  sold  to  them,  executed  a  bond  to  the  plaintiffs  for  the  amount  due  with 
warrant  of  attorney  to  confess  judgment  thereon;  that  judgment  was  entered 
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up  in  the  supreme  court  on  the  bond  the  twenty-seventh  November,  1819; 
that,  on  the  third  of  January,  1820,  the  defendants,  W.  J.  and  H.  Marion, 
entered  up  a  judgment  against  J.  Taylor,  by  confession,  on  filing  special  bail, 
without  a  writ  or  declaration,  on  a  cognovit  actionem,  for  6^,755.60,  as  collat- 
eral security  for  indorsements  then  made,  or  thereafter  to  be  made,  for  J.  &  Z» 
T.,  and  for  moneys  then  due  or  thereafter  to  be  due;  that  the  defendants  had 
at  that  time  indorsed  a  note,  given  by  J.  &  Z.  T.,  for  goods  previously  pur- 
chased: that  on  the  seventh  of  April,  1820,  the  defendants  entered  up  another 
judgment  against  Z.  T.  for  the  like  sum  of  $5,755.60,  on  filing  special  bail 
and  a  cognovit  actionem  in  like  manner,  which  was  given  as  security  for  the 
purposes  above  mentioned  for  partnership  debts  of  J.  &  Z.  T.;  that  the  de- 
fendants issued  executions  on  these  judgments  in  the  counties  of  New  York, 
Washington,  and  Saratoga,  in  which  personal  property  of  J.  &  Z.  T.  was  taken 
and  sold.  The  bill  charged  that  the  defendants  colluded  with  J.  &  Z.  T.  to 
defeat  the  just  claims  of  the  plaintiffs ;  that  the  purchase  of  goods  was  colorable, 
or  for  an  inadequate  amount;  and  that  J.  &  Z.  T.  were  indebted  to  the  defend- 
ants to  the  full  sum  directed  to  be  levied  on  the  executions  so  issued ;  and  that 
the  defendants  held  personal  securities  of  J.  &  Z.  T.  to  a  large  amount.  The 
defendants  have  caused  the  real  estate  of  J.  &  Z.  T.  to  be  advertised  for  sale 
under  their  judgments  and  executions ;  that  the  defendants  insist  on  the  prior- 
ity of  the  liens  of  their  judgments  under  an  order  of  the  supreme  courtr 
dircfcting  their  judgments  to  be  first  satisfied,  etc.  The  bUl  prayed  for  a  dis- 
covery and  an  injunction.  The  defendants  answered  the  bill,  and,  among 
other  defenses,  relied  on  this:  that  the  defendants  had  ofiPered  to  assign  their 
judgments  to  the  plaintiffs,  and  to  put  them  completely  in  their  places,  on  be- 
ing paid  the  principal,  interest,  and  costs  due  to  them,  which  oflfer  was  re- 
fused, but  which  they  now  repeated.  The  chancellor  said:  "The  defendants 
in  their  answer  offer  to  give  the  plaintiffs  entire  substitution,  which  would 
apply  as  well  to  that  bond  and  mortgage  as  to  the  judgment.  This  is  all  that 
the  plaintiffs  can  reasonably  ask  for,  and  it  would  not  be  equitable  to  detain 
the  defendants  from  their  remedy  under  the  judgment  until  they  had  engaged 
in  and  concluded  a  litigation,  as  to  a  personal  security  of  such  doubtful  rights 
and  uncertain  result.  The  defendants  have  therefore  shown  themselves  to  be 
creditors  of  J.  &  Z.  T.  with  equal  equity  to  the  plaintiffs,  and  they  have  a  legal 
preference  by  the  decision  of  the  supreme  court,  of  which  they  ought  not  to^ 
and  cannot,  on  safe  and  sound  principles,  be  divested  by  this  court.  I  shall 
accordingly  grant  the  motion  to  dissolve  the  injunction,  unless  the  plaintiffs 
shall  in  twenty  days  elect  to  pay  to  the  defendants  the  debt  and  costs  claimed 
by  them,  and  shown  by  their  answer  to  be  due,  and  the  costs  of  this  suit;  and 
in  that  case  the  amount  is  to  be  ascertained,  and  the  co^ts  taxed  by  a  master, 
and  the  judgments  and  the  bond  and  the  mortgage  to  be  assigned." 

In  Herriman  v.  Skillman,  33  Barb.  878,  it  was  decided  that  the  general 
principle  is  that,  when  a  creditor  has  a  lien  on  two  funds  for  the  same  debt, 
and  another  creditor  has  a  subsequent  lien  upon  one  of  the  funds  only,  equity 
will  require  the  former  to  resort,  in  the  first  instance,  to  the  fund  upon  which 
the  subsequent  creditor  has  no  lien  for  the  satisfaction  of  his  debt.  The  rule» 
however,  is  subject  to  some  qualifications.  Such  a  course  must  appear  to  be 
necessary  for  the  payment  and  satisfaction  of  both  debts,  and  it  must  not  op- 
erate to  prejudice  the  rights  of  the  first  creditor  to  the  double  fund;  neither 
must  there  be  any  reasonable  doubt  of  the  sufficiency  of  the  one  fund  to  sat- 
isfy the  debt  of  the  first  creditor.  Where,  in  a  foreclosure  suit  brought  by 
the  holder  ot  the  first  lien,  there  is  reason  to  think  that  both  the  real  estate 
mortgaged,  and  certain  personal  securities,  which  are  subject  to  the  plaintiff's 
lien,  would,  if  brought  to  a  sale,  be  sufficient  to  pay  the  debt  and  interest  due 
from  the  mortgage,  the  equitable  rule  does  not  apply  In  favor  of  subsequent 
mortgagees,  or  judgment  creditors.  Under  such  circnrastances,  all  the  sub- 
sequent incumbrancers  have  a  right  to  claim  is  a  judgment  awarding  to  them^ 
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after  the  payment  of  the  plaintiff's  debt,  the  right  in  the  order  of  the  priority 
of  their  respective  liens,  to  be  subrogated  to  the  plaintiff  in  respect  to  the  se- 
curities then  held  by  him. 

In  Woodcock  v.  Hart,  1  Paige,  185.  the  complainant  was  a  judgment  and 
execution  creditor  of  James  Dreamer.  The  defendant  had  also  an  older  j  udg- 
ment  and  execution  against  the  same  person,  and  Dreamer  had  not  sufficient 
property  in  this  state  to  satisfy  both.  The  defendant  had  also  an  assignment 
of  certain  real  and  personal  property  in  New  Jersey  as  collateral  security  for 
his  debt,  which  in  his  answer  he  alleged  was  subject  to  a  prior  mortgage,  and 
that  the  title  thereto  was  doubtful  The  complainant  applied  to  him  to  delay 
a  sale  under  his  execution,  and  apply  the  Jersey  security  in  the  first  place  iD 
satisfaction  of  the  debt.  This  was  declined  by  the  defendant;  but  he  offered 
to  assign  his  judgment  and  all  the  collateral  security  which  he  held,  over  to 
the  complainant,  if  he  would  pay  the  amount  due  to  him  on  the  judgment^ 
which  amount  he  offered  to  warrant  to  be  due.  The  complainant  declined 
this  offer,  and  filed  his  bill,  and  obtained  an  injunction.  The  defendant 
moved  to  dissolve  the  injunction.  The  chancellor  said:  *' Under  the  circum- 
stances of  this  case,  the  defendant  was  not  obliged  to  delay  the  collection  of 
his  debt  until  he  could  apply  the  proceeds  of  the  Jersey  property.  The  as- 
signment of  the  Jersey  property,  although  absolute  on  its  face,  was  only  a 
mortgage,  and  of  course  no  good  title  can  be  given  until  a  foreclosure  of  the 
equity  of  redemption  against  Dreamer.  It  would  be  inequitable  for  this  court 
to  compel  him  to  submit  to  that  delay  when  he  offered  to  give  the  complain- 
ant aU  the  benefit  which  can  be  derived  from  that  collateral  security  by  as- 
signing it  to  him,  together  with  the  judgment,  on  receiving  the  amount  which 
he  is  entitled  to  collect  immediately  by  a  sale  on  his  execution.  The  injunc- 
tion must  be  dissolved,  unless  the  complainant,  within  10  days  after  service 
of  a  copy  of  the  order  to  be  entered  in  this  cause,  pays  to  the  defendant  or  hia 
solicitor  the  amount  of  the  defendant's  execution  and  interest,  on  the  terms 
of  the  offer  contained  in  the  answer. " 

In  this  cause  it  appears  that  on  the  fourteenth  day  of  January,  1881,  Simon 
Ward  was  indebted  to  li.  £.  Hudlcins  &  Bro.  $1,055:  that  on  the  third  day  of 
March,  1881,  he  executed  a  deed  of  trust  on  a  large  tract  of  land,  to  secure 
said  debt,  which  trust  was  recorded  on  the  fifth  day  of  March,  1881.  On  the 
twenty-eighth  day  of  October,  1881,  Simon  Ward,  for  the  use  of  Grim  and 
Woodford,  recovered  a  judgment  against  Hudkins  &  Bro.  for  $1,575.31.  The 
Siiid  Grim  and  Woodford  proceeded  in  the  name  of  Ward  to  collect  tiie  amount 
of  this  judgment  by  execution.  On  the  fourth  day  of  November,  1884,  the 
injunction  was  granted.  The  defendant  resisted  the  set-off,  and  asked  that,  if 
made,  he  might  be  subrogated  to  the  rights  of  Hudkins  &  Bro.  to  the  deed 
of  trust.  The  court  allowed  the  set-off,  but  said  nothing  as  to  the  subroga- 
tion. The  question  as  to  the  defendants'  right  of  subrogation  was  clearly  m 
issue,  and  it  was  silently  denied  them.  Wan  this  equitable?  Hudkins  &  Bro» 
bad  two  funds  to  which  they  could  resort  for  payment.  They  could  set  off 
the  $1,055,  or  they  could  resort  to  this  deed  of  trust  for  the  money.  Shortly 
after  the  trust  was  given,  Grim  and  Woodford  owned  the  claim  against  them. 
The  $1,055  was  properly  set  off,  because,  as  we  have  seen,  Hudkins  &  Bro. 
could  not  be  delayed  in  the  collection  of  their  claim;  but  in  equity  they  ought 
to  have  offered  to  assign  to  Gri m  and  Woodford  their  claim  against  Ward.  Grim 
and  Woodford  were  compelled  to  pay  them  the $1,055,  by  having  it  set  off,  and 
then  surely,  under  the  principles  of  equity,  they  were  entitled  to  be  subrogated 
to  their  rights,  whatever  they  might  be,  under  the  deed  of  trust.  They  cer- 
tainly had  equal,  if  not  superior,  equity,  to  the  subsequent  lienors,  if  any,  on 
Ward's  land,  and  they  were  prior  in  time.  They  could  not  be  compelled  ta 
allow  the  $1,055  to  be  set  off  without  at  the  same  time  being  placed  in  the 
shoes  of  Hudkins  as  to  the  trust.  The  court  refused  to  require  this:  and 
whether  they  could  claim  it  or  not,  they  would  be  met  with  the  claim  that> 
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binder  the  pleadings  iu  this  cause,  the  court  had  necessarily  decided  they  were 
jiot  entitled  to  subrogation. 

The  decree  of  the  circuit  court  is  reversed,  with  costs  against  Hudkins  & 
I3ro.,  and  this  court  proceeding  to  render  such  decree  as  the  circuit  court  should 
have  rendered,  the  same  decree  is  entered,  with  this  important  addition  thereto: 
"But  the  defendants  J.  N.  B.  Grim  and  A.  M.  Woodford  are  hereby  subro- 
gated to  all  the  right  and  interest  of  R.  E.  Hudkins  and  R.  E.  Hudkins  & 
Bro.  in  and  to  the  deed  of  trust  executed  on  the  third  day  of  March,  1881,  by 
^imon  Ward  to  Luther  C.  Elliott,  trustee,  to  secure  Richard  E.  Hudkins  the 
«um  of  ten  hundred  and  fifty-five  dollars,  due  by  single  bill  of  date  January 
14,  1881,  with  interest  thereon  from  the  date  thereof;  which  deed  was  recorded 
in  the  county  of  Barbour  on  the  fifth  day  of  March,  1881,  a  copy  of  which  is 
£led  as  an  exhibit,  with  the  answer  of  the  defendants  in  this  cause." 

As  to  the  reversal  9t  the  decree,  with  costs,  my  associates  do  not  agree.  In 
niy  opinion  it  sufficiently  appears  that  the  error  was  to  the  prejudice  of  the 
4kppellants;  and  that  they  suffered  damage  thereby  more  than  $100,  notwith- 
standing the  fact  that  it  is  admitted  that  Ward  is  insolvent,  and  it  does  not 
appear  that  there  were  no  other  liens  on  his  land  when  the  deed  of  trust  filed 
with  the  defendants*  answer  was  recorded;  there  being  a  general  replication 
to  the  answer,  and  no  evidence  as  to  these  facts.  It  seems  to  me  that,  in  this 
state  of  facts,  in  the  absence  of  anything  to  the  contrary,  it  must  be  presumed 
that  the  deed  of  trust  is  worth  its  face.  My  associates  think  there  is,  under 
the  circumstances  of  this  case,  no  such  presumption,  and  that  it  should  affirm- 
atively appear  tliai  the  appellants  were  prejudiced.  This  fact  not  appearing, 
■as  they  tliink,  the  appellants  have  not  been  injured;  therefore  the  decree  is 
corrected  as  before  indicated,  and  afiirmed,  with  costs  to  Che  appellees,  and  one 
«ent  damages. 

Green  and  Sntder,  JJ.,  concurred. 

Woods,  J.,  did  not  sit,  having  been  of  counsel  below 


Handy  and  another  f>.  Smithes  Adm'r. 
{Supreme  Qntrt  of  AppeiUt  <tf  West  Virginia,    September  23,  1887.) 

1.  LiMrrATioN  OF  Actions— Running  or  Statutb— Exceptionb. 

When  an  action  has  accrued  to  a  party  capable  of  suing  against  a  partv  who  may 
be  sued,  the  statute  of  limitations  begins  to  run,  unless  this  be  prevented  by  the  case 
coming  within  some  exception  to  the  statute;  andafter  it  has  begun  to  run  its  nin- 
niiig  is  not  suspended  because  of  the  subsequent  death  of  either  of  the  partici,  or 
because  of  the  lapse  of  time  before  either  lias  a  personal  representatiye. 

-2.  Same— Judgment— Revivor. 

In  no  event  can  a  judgment  be  revived,  under  our  statute,  fsection  11,  c  139,  Code.) 
after  ten  years  have  elapsed  from  thereturn-day  of  the  last  execution  issued  thereon, 
and,  if  more  than  five  years  of  that  period  elapee  during  the  life  of  the  execution 
debtor,  then  the  creditor  has  only  the  remainder  of  the  ten  years  withixi  which  to 
revive  the  judgment  against  the  personal  representative  of  such  debtor. 

iSgUahue  by  the  Qntrt,) 

Appeal  from  circuit  court,  Lewis  county. 

/.  M,  Bennettf  for  appellants.    Andrew  Sdmistan,  for  appellee. 

Snyder,  J.  Appeal  from  a  decree  of  the  circuit  oourt  of  Lewis  county, 
pronounced  March,  1884,  in  the  suit  of  Handy  &  Bro.  against  theadministr»- 
tor  and  heirs  at  law  of  David  H.  Smith,  deceased.  In  April,  1856,  the  plain- 
tiffs recovered  in  said  court  a  judgment  for  6315.11  against  the  said  Smith. 
Successive  executions  were  issued  on  the  judgment;  the  last  of  which  was 
issued  April  5, 1869,  and  made  returnable  to  June  rule  of  that  year.  All  of 
said  executions  were  returned  "No  property  found.*'    Smith,  the  judgponent 
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debtor,  died  April  29»  1879,  and  this  suit  was  commenced  December  15, 1881^ 
to  subject  real  estate  of  which  said  Smith  died  seized  to  the  payment  of  said 
judgment.  The  circuit  court  held  that  the  judgment  was  barred  by  the  stat- 
ute of  limitations,  and  the  plaintiffs  have  appealed  to  this  court.  The  single- 
question  presented  is  whether  or  not  the  court  ened  in  holding  that  the- 
plaintiffs*  demand  was  barred  by  the  statute  of  limitations. 

In  Werdenbaugh  v.  Reid,  20  W.  Va.  588,  this  court  decided  that  the  right 
to  enforce  the  lien  of  a  judgment  in  a  court  of  equity  ceased  when  the  right 
to  sue  out  execution  on  the  judgment,  or  to  revive  it  by  scire  facicLS^  became^ 
barred  by  the  statute  of  limitations.  Shipley  v.  Pew.  23  W.  Va.  487.  The 
plaintiffs*  right  to  relief,  therefore,  depends  wholly  upon  the  question  whether 
or  not,  at  the  time  they  instituted  this  suit,  their  right  to  sue  out  execution 
upon,  or  to  revive,  their  judgment,  had  become  barred  by  the  statute  of  lim-^ 
itations.  By  our  statute,  where  execution  issues  within  two  years,  other  ex- 
ecutions may  be  issued  on  the  judgment  within  ten  years  from  the  return - 
day  of  the  last  execution.  But,  when  the  execution  debtor  dies,  the  right  to- 
revive  the  judgment  by  scire  facicuf  is  limited  to  five  years  from  the  qualifi* 
cation  of  the  personal  representative  of  the  debtor.  Section  11,  c.  139,  Code.. 
It  is  therefore  clear  that,  if  Smith  had  lived  10  years  after  the  return-day  of 
the  last  execution,  the  plaintiffs'  right  to  relief  would  have  been  completely 
barred. 

But  it  is  insisted  by  the  appellants  that,  as  Smith  died  33  days  before  the 
10  years  expired,  they  had,  under  the  second  clause  of  the  statute,  5  yeara 
from  the  date  of  the  qualification  of  his  personal  representative  to  revive 
their  judgment  or  bring  this  suit.  It  is  claimed  that  this  provision  is  a  limit- 
ation within  itself,  independent  of  the  10-years  limitation  in  the  first  part  of 
the  statute;  and  that  "it  matters  not  whether  the  five  years  fall  wholly  within 
the  ten  years,  or  wholly  without  the  ten  years,  in  cases  not  barred,  or  partly 
w  ithln  and  partly  without  the  same. "  This  position  is  plai  nly  untenable.  The 
law  is  well  settled  that,  when  to  a  party  capable  of  suing  an  action  has  accrued 
against  a  party  who  may  be  sued,  the  statute  begins  to  run,  unless  this  be 
prevented  by  the  case  coming  within  some  exception  to  the  statute.  After  it 
baa  begun  to  run,  its  running  will  not  be  suspended  because  of  the  subsequtsnt 
death  of  either  party,  or  because  of  the  lapse  of  time  before  either  has  a  per- 
sonal representative.  1  Rob.  Pr.  (New  Ed.)  591, 609;  Jones  v.  Lemony  26  W. 
Va.  629;  Harshberger's  Adm'r  v.  Alger,  31  Grat.  52,  67;  Wilsons  v.  Harper^ 
25  W.  Va.  179. 

The  second,  or  five-years  <:lause,  of  the  statute,  is  not  an  enlargement  but 
a  limitation  upon  the  preceding,  or  ten-years,  clause.  If  but  five  years  or  lesa 
have  expired,  then  the  creditor  has  the  whole  period  of  five  yeai*s  from  the 
qualification  of  the  personal  representative  of  the  execution  debtor  to  sue  out 
his  scire  facias,  or  bring  his  suit;  but,  if  more  than  five  years  has  elapsed 
during  the  life  of  such  debtor,  then  the  creditor  has  only  the  remainder  of  the 
ten  years  to  revive  his  judgment,  or  bring  his  suit.  In  no  event  can  the  judg- 
ment be  revived,  or  suit  brought  to  enforce  it,  after  ten  years  have  elapsed 
from  the  return-day  of  the  last  execution;  and,  if  more  than  five  years  of  that 
period  elapse  during  the  life-time  of  the  execution  debtor,  then  the  credit«>r 
has  only  the  remainder  of  the  ten  years  within  which  to  revive  his  judgment, 
or  bring  his  suit,  although  such  remainder  may  be  less  than  five  years,  and 
there  may  be  no  personal  representative  of  his  estate.  Laidley  v.  Kline- s 
Adm'r,  23  W.  Va.  565,  576.  If  no  right  of  action  has  accrued  against  the 
decedent  before  his  death,  then,  it  seems,  the  statute  would  not  commence  to- 
run  until  his  administrator  had  qualified,  or  until  five  years  after  his  death,. 
if  the  administrator  did  not  sooner  qualify.  Section  17,  c.  104,  (3ode;  1  Hob. 
Pr.  (New  Ed.)  590. 

But  in  the  case  at  bar  the  statute  began  to  run,  and  the  cause  of  action  had 
accrued  in  the  life-time  of  Smith,  the  execution  debtor;  and,  consequently,. 
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according  to  the  rule  and  authorities  above  given,  it  continued  to  run,  and 
was  not  suspended  or  interrupted  by  reason  of  his  death,  or  because  he  had 
no  personal  representative.  It  continued  to  run  up  to  the  time  of  bringing 
this  suit;  and,  as  that  was  more  than  10  years  after  the  return-day  of  the  last 
execution  issued  on  the  plaintiffs'  judgment,  it  was  clearly  barred. 

It  is  suggested  by  the  counsel  for  the  appellants  that  one  of  the  heirs  of 
Smith  is  a  non-resident,  and  that  as  to  this  one,  the  statute  did  not  run,  by 
reason  of  the  exception  in  it.  Section  18,  a.  104,  Ckxle.  But  the  facts  in  the 
record  are  insufficient  to  establish  this  pretension .  The  only  fact  in  the  case  to 
8how  that  any  of  the  defendants  are  non-residents  is  the  statement  in  the  de- 
cree of  the  court  that  Mrs.  Depriest,  one  of  the  defendants  and  heirs  of  Smith, 
was  proceeded  against  in  this  suit  by  order  of  publication  as  such;  non  con- 
Stat  she  was  a  resident  of  this  state  up  to  a  short  time  before  the  suit  was 
commenced.    There  is  certainly  nothing  in  this  suggestion  of  the  appellants. 

I  can  discover  no  error  in  the  decree,  and  the  same  must  be  affirmed. 

Johnson,  Green,  and  Woods,  JJ.,  concurred. 


Johnson  v.  Johnson  and  others. 
{Suprmne  Cbttrt  cf  South  QiroHncL    October  6,  1887.) 

1.  MOBTGAOnH-TlTLB  OF  MOBTaAOOR-^FOBBCLOBDRB—PABTIBS. 

Under  Qen.  St.  8.  C.  f  2290,  the  legal  title  upon  the  ezecation  of  a  mortgage  of 
real  estate  remains  in  the  mortgagor,  and,  when  the  mortgagor  dies  leaving  biawife 
and  children  in  possession,  tlie  title  descends  to  them,  and  the  premises  cannot  be 
.    sold  by  the  assignee  of  the  mortgage  under  a  power  of  sale  contained  in  the  mort- 
gage without  making  the  mortgagor's  heirs  at  law  parties  to  the  proceedings. 

2.  Same— TrrLB  or  Mostoaoor— Powsa  of  Sals. 

A  clause  in  a  mortgage,  empowering  and  authorizinff  the  mortgagee  to  grants 
bargain,  and  sell  the  premises  at  public  auction,  at  which  sale  the  mortgagee  shall 
have  the  right  to  become  a  purchaser,  and  to  execute  to  the  purchaser  a  convey- 
ance in  fee  of  the  premises  free  and  discharged  irom  all  equity  of  redemption,  does 
Dot  have  the  etfect  of  conveying  the  legal  title  to  the  premises  away  from  the  mort- 
gagor and  his.heirs,  but  only  gives  a  power  of  sale,  wnich  can  only  be  ezeoutad  in 
the  name  of  the  principal. 
8.  Samr—Powbr  of  Sals—Rbvooation— Death  of  Mobtqaoob. 

Such  power  of  sale  is  not  a  power  coupled  with  an  interest,  and  is  revoked,  and 
rendered  incapable  of  execution,  by  the  death  of  the  mortgagor.^ 

Appeal  from  Laurens  county;  Axdrich,  Judge. 

McGowAN,  J.  On  November  17,  1879,  one  Joshua  M.  Johnson,  in  order 
to  secure  a  note  for  $150,  due  to  John  H.  Neighbors,  executed  to  him  a  mort- 
gage of  a  tract  of  land,  containing  114  acres,  and  L6uisa  Johnson,  the  wife 
of  the  said  mortgagor,  relinquished  her  dower  in  the  said  premises.  The 
mortgage  contained  a  power  of  sale  as  follows:  "But  in  case  of  the  non-pay- 
ment of  the  said  sum,  etc.,  *  *  *  then,  and  in  such  case,  it  shall  and 
may  be  lawful  for  the  said  John  H.  Neighbors,  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  the  said  Joshua  M.  Johnson  doth  hereby  empower 
and  authorize  the  said  John  H.  Neighbors,  his  heirs,  executors,  administra- 
tors, or  assigns,  to  grant,  bargain,  sell,  release,  and  convey  the  said  premises 
with  the  appurtenances,  at  public  auction  or  vendue,  at  which  sale  they,  or 
any  of  them,  shall  have  the  right  to  become  purchasers  of  the  said  prem- 
ises, and  un  sucli  sale  to  make  and  execute  to  the  purchaser  or  purchasers, 
his,  her,  or  their  heirs  or  assigns  forever,  a  conveyance  in  fee  of  the  said 

*The  interest  which  the  party  to  whom  a  power  is  given  must  have,  in  order  to  ren- 
der the  power  irrevocable,  must  be  an  interest  in  the  property  on  which  the  power  is 
to  be  exercised,  and  not  an  interest  in  proceeds  derived  from  a  sale  of  the  property. 
Darrow  v.  8t.  George,  (Colo.)  9  Pac.  Rep.  791. 
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premises,  free  and  discharged  from  all  equity  of  redemption,  right  of  dower» 
and  every  other  incumbrance,"  etc. 

On  January  6, 1881,  the  mortgagee,  Neighbors,  assigned  the  note  and  mort- 
gage to  the  plaintiff,  Margaret  Johnson,  and  in  the  year  1882,  Joshua  M. 
Johnson,  the  mortgagor,  died  intestate,  seized  and  possessed  of  the  said  prem- 
ises; leaving  as  his  heirs  at  law  his  widow,  Louisa  Johnson,  and  five  minor 
children,  who  are  the  defendants.  On  December  22,  1883,  after  the  death  of 
the  mortgagor,  Margaret  Johnson,  the  assignee  of  the  note  and  mortgage  ad- 
vertised the  land  for  sale  in  the  town  of  Clinton,  county  of  Laurens,  at  12 
o'clock  M.  of  January  12,  1884,  by  posting  written  notices  of  the  sale  on  tlie 
<loor  of  the  court  house,  and  at  three  other  public  places  of  the  county.  Tills 
advertisement  made  no  reference  to  the  previous  death  of  the  mortgagor, 
Joshua  M.  Johnson,  or  mention  of  his  widow  and  children,  his  iieirs  at  law. 
At  the  sale  the  land  was  bid  off  by  one  Pitts  for  $825,  who  refused  to  comply 
with  the  terms  of  sale;  and  James  L.  Simpson  agreeing  to  take  his  bid,  on 
January  24,  1884,  a  deed  was  made  to  him  by  the  plaintiff  in  her  own  name, 
without  any  reference  to  the  previous  death  of  Joshua  M.  Johnson,  the  mort- 
gagor, or  mention  of  his  heirs,  the  widow  and  children.  This  deed  was  re- 
corded. It  seems  that  the  sale  was  reasonably  well  attended, — the  widow, 
Louisa  Johnson,  with  others,  being  present;  and  that  the  land  sold  for  what 
was  considered  a  fair  price.  Simpson  agreed  with  the  widow,  Louisa,  that 
she  might  remain  on  the  land  for  the  remainder  of  the  year,  for  a  certain  rent. 

Simpson,  to  whom  the  land  was  conveyed,  never  paid  the  purchase  money, 
but  on  January  5,  1885,  in  pursuance  of  a  previous  i^reement  to  that  effect, 
conveyed  it  back  to  Margaret  Johnson,  who  credited  $195.90,  the  amount  due 
on  the  mortgage  debt  owned  by  her  as  assignee,  and  brought  this  action 
against  the  heirs  at  law  of  the  deceased  mortgagor,  Joshua  M.  Johnson,  (1) 
to  confirm  the  sale  and  conveyance  made  by  her  as  assignee;  (2)  for  leave  to 
pay  into  court  the  excess  of  the  purchase  money  over  the  mortgage  debt;  and 
^3)  that  the  plaintiff  may  be  put  into  possession  of  the  said  premises,  and  for 
the  costs  of  the  action,  etc. 

The  minor  defendants  made  formal  answer,  but  the  widow,  Louisa  John- 
son, answered,  resisting  the  claim  upon  the  ground  that  she  and  her  children 
were  in  possession  as  the  heirs  at  law  of  the  mortgagor,  and  that  they  were 
never  made  parties  to  any  proceeding  of  foreclosure,  so  as  to  divest  them  of 
the  legal  title;  and  the  plaintiff,  Margaret  Johnson,  has  no  title  under  said 
illegal  sale  by  her;  and  that  her  action  should  be  dismissed. 

The  cause  was  referred  to  the  master,  C.  D.  Barksdale,  Esq.,  "to  asceitain 
and  report  on  all  the  issues  of  law  and  fact  involved."  He  took  the  testi- 
mony, which  is  in  the  brief;  recommended  that  the  prayer  of  the  complaint 
should  be  granted;  and  his  honor,  Judge  Aldrich,  confirmed  the  report. 

From  this  decree  the  defendants  appeal  to  this  court  upon  the  following 
grounds:  "  (1)  Because  his  honor  erred  in  holding  that  the  advertisement  for 
sale  was  sufficient,  and  that  the  sale  was  valid.  (2)  Because  he  erred  in  not 
holding  that  the  parties  having  the  equity  of  redemption  should  have  been 
named  in  the  advertisement  of  sale.  (8)  Because  he  erred  in  not  holding  that 
the  sale,  under  power  to  sell  in  a  mortgage  at  public  auction  or  vendue, 
should  conform  to  public  sales,  when  made  under  foreclosure  of  mortgage  by 
order  of  court.  (4)  Because  he  erred  in  holding  that  the  land  sold  for  a  fair 
price.  (5)  Because  he  erred  in  not  holding  that  the  sale  was  invalid,  because 
the  person  who  bid  off  the  land  refused  to  comply,  and  the  person  to  whom 
the  deed  was  claimed  to  have  been  executed  never  complied  nor  paid  the  pur- 
chase money,  which,  in  fact,  has  never  been  paid.  (6)  Because  he  erred  in 
not  excluding  parol  testimony  to  establish  the  transfer  of  the  bid  of  John  H. 
Pitts  to  James  L.  Simpson ;  and  also  in  not  holding  that  there  was  no  legal 
transfer  made  under  the  statute  of  frauds.  (7)  Because  he  erred  in  n6t  hold- 
ing that  the  execution  of  the  deed  from  Margaret  Johnson  to  James  L.  Simp- 
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son  was  not  prpved,  and  in  not  excluding  the  testimony  taken  before  Trial 
Justice  Irbt.  (8)  Because  he. erred  in  not  holding  that  the  deed  of  Margaret 
Johnson  to  James  L.  Simpson  was  invalid,  because  executed  in  the  name  of 
the  mortgagee,  wiien  it  ought  to  have  been  executed  by  the  mortgagee,  as  at- 
torney in  fact,  in  the  name  of  the  parties  in  whom  was  the  legal  title.  (9) 
Because,  the  mortgagor  having  died,  he  erred  in  not  holding  that  the  mort- 
gagee, under  the  terms  of  the  mortgage,  had  no  right  to  sell  and  bar  tJie 
rights  of  the  infant  defendants^  heirs  at  law,  and  others,  creditors,  without  a 
regular  foreclosure  by  ord^r  of  court.  (10)  Because  he  erred  in  holding  tliat 
Louisa  Johnson  was  estopped  from  denying  the  validity  of  the  sale,  by  her 
presence  at  the  sale,  or  by  undertaking  to  rent,  if  the  deed  was  afterwards 
improperly  executed,  and  she  was  ignorant  of  her  rights,  and  mistaken  as  to- 
her  remedy  (11)  Because  he  erred  in  not  holding  that  the  minor  defendants 
were  not  estopped  by  the  acts  of  Louisa  Johnson." 

As  we  understand  it,  this  is  an  action  for  the  recovery  of  real  estate  upon 
title  claimed  to  arise  out  of  a  sale  made  under  a  power  contained  in  a  mort- 
gage; but  if  it  should  be  found  that  said  sale  was  irregular,  and  the  title- 
thereby  acquired  defective,  then  incidentally  to  cure  the  defect  and  validate 
the  title.  It  is  familiar  doctrine  that,  in  an  action  for  the  recovery  of  the 
possession  of  real  estate,  the  plaintiff  must  recover  upon  the  strength  of  his 
own  title,  considered  with  reference  to  the  time  the  action  was  brought.  If 
the  title  was  then  perfect,  no  confirmation  is  necessary;  but  if  it  was  then 
imperfect,  we  do  not  clearly  see  how  the  court  can,  by  subsequent  proceed- 
ings, so  validate  it  as  to  affect  retrospectively  the  right  existing  when  the 
suit  was  brought.    See  Moon  v.  Johnson,  14  S.  C.  434. 

It  has  always  seemed  to  us  somewhat  anomalous  doctrine  that  a  mortgagor 
of  real  estate  may  include  in  the  mortgage  a  power  to  the  creditor  himself  to 
sell  the  mortgaged  premises  without  any  order  of  foreclosure  in  a  regular 
proceeding;  such  power  being  entirely  ea;i>arte,  and  carrying,  asdaime^  not 
only  the  right  to  a^ieertain  the  amount  due  on  the  mortgage  debt,  but  to  judge 
of  the  necessity  for  a  sale,  its  time,  place,  terms,  etc.,  and  to  execute  title  to  the 
premises  so  sold.  This  anomaly  is  more  striking  in  those  states,  as  in  South 
Carolina,  where  it  is  expressly  provided  by  statute  that  a  mortgage  of  real  es- 
tate is  a  mere  security,  and,  even  after  condition  broken,  the  legal  title  re- 
mains in  the  mortgagor  or  his  heirs.  We  incline  to  think  that  experience  in 
the  administration  of  the  law  has  shown  that  this  effort,  by  a  summary  pro- 
ceeding to  avoid  litigation  and  expense,  has  really  increased  l>oth»  and  dem- 
onstrated the  wisdom  of  Lord  Eldon,  when  he  said:  "How  can  it  be  right 
that  such  a  clause  shall  be  inserted  in  a  deed  under  which  a  party  is  trustee 
for  himself?  *  *  *  Here,  too,  it  must  be  recollected  that  this  is  a  clause 
to  be  acted  upon,  not  by  a  middle  person,  who  is  to  do  his  duty  between  the 
oestuU  que  trusty — but  the  mortgagee  is  himself  made  trustee  to  do  all  these 
acts."  The  same  learned  chancellor,  however,  said  at  the  same  time:  "But 
it  is  too  much  to  say  that,  if  the  one  party  has  so  much  confidence  in  the  other 
as  to  accede  to  such  an  arrangement,  this  court  is,  for  that  reason,  to  impeach 
the  transaction,"  etc.  While,  however,  the  court  will  not  now  set  aside  a 
power  authorizing  the  creditor,  who  is  the  interested  party,  to  sell  lands  mort- 
gaged, for  the  reason  that  it  is  the  contract  of  the  parties  themselves,  yet  all  the 
authorities  agree,  that,  "as  such  power  may  be  so  easily  used  for  purposes  of 
oppression,  tiie  courts  should  scrutinize  sales  made  under  them  very  closely." 
Hobinson  v.  Amateur  As8*n,  14  S.  C.  148.  From  the  view  the  court  takes,  it 
will  not  be  necessary  in  this  case  to  consider  whether  the  power  of  sale  went 
with  the  mortgage  to  the  assignee  Margaret  Johnson,  nor  whether  the  mode 
of  conducting  the  sale  should  have  been  conformed,  as  far  as  possible,  to  that 
of  ordinary  judicial  sales,  nor  whether  the  vendor,  Margaret  Johnson,  when 
Pitts  failed  to  comply  with  the  terms  of  sale,  had  the  right  to  substitute  for 
him  as  the  last  bidder,  Simpson,  and,  without  any  consideration  paid,  to  ac^ 
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cept  from  him  a  conveyance  for  the  premises  sold.  This  circuity  oi  convey- 
ance was  manifestly  designed  as  the  means  of  caiTying  back  the  title  to  Mar- 
garet Johnson,  the  vendor,  and  must  be  considered  as  substantially  the  same 
as  if  Margaret  Johnson,  the  assignee  and  vendor,  had  bid  off  the  property  at 
her  own  sale,  and  then  in  her  own  name  conveyed  it  directly  to  herself. 

The  main  question  is  whether,  after  the  death  of  the  mortgagor,  Joshua 
M.  Johnson,  leaving  his  widow  and  children  in  possession  of  the  premises, 
the  mortgaged  premises  could  be  sold  and  conveyed  by  Margaret  Johnson  in 
her  own  name,  without  any  reference  whatever  to  the  death  of  the  mortgagor 
or  bis  heirs  at  law  .some  of  whom  were  infants.  This  must,  to  a  large  ex- 
tent, depend  upon  the  determination  as  to  whose  the  legal  estate  was-  at  the 
time  of  the  death  of  the  mortgagor.  There  cannot  be  the  slightest  doubt 
that  at  the  time  of  the  death  of  the  mortgagor  (so  far  as  the  mortgage  itself 
was  concerned)  the  title  was  in  the  mortgagor,  and  at  his  death  descended  to 
his  heirs.  It  is  true  that,  according  to  the  common  law,  a  mortgage  was  a 
conveyance  of  an  estate  by  way  of  pledge  for  the  security  of  a  debt,  and  to 
become  void  upon  the  payment  of  it.  But  it  is  quite  as  clear  that  in  our 
state,  by  the  act  of  1791,  (now  embodied  in  section  2299  of  the  General  Stat- 
ut<s,)  the  legal  title,  upon  the  execution  of  a  mortgage,  remains  in  the  mort- 
gagor, and  "the  mortgagee  shall  not  be  entitled  to  maintain  any  possessory 
action  for  the  real  estate  moi-tgaged,  even  after  the  time  allotted  for  the  pay- 
ment of  the  money  secured;  but  the  mortgagor  shall  be  deemed  owner  of  the 
Icind,  and  the  mortgagee  as  owner  of  the  money  lent  or  due,  and  shall  be  enti- 
tled to  recover  satisfaction  for  the  same  out  of  the  land  by  foreclosure  and  sale 
according  to  law."  See  Simons  v. Bryoe^  10  S.  C.  368;  Warren  v.  Raymonds 
17  S.  C.  163. 

It  is,  however,  contended  that  the  power  ot  sale  clause  in  the  mortgage  had 
the  effect  of  conveying  the  legal  title  away  from  the  mortgagor  and  his  heirs. 
We  confess  we  cannot  so  see  it.  The  important  words  are:  "And  the  said 
Joshua  M.  Johnson  doth  hereby  empower  and  authorize  the  said  John  H. 
Xeighbors,"  etc.,  "to  grant,  bargain,  sell,  release,  and  convey  the  said  prem- 
ises," etc.,  "at  public  auction  or  vendue;  at  which  sale  they,  or  any  of  them, 
shall  have  the  right  to  become  purchasers  of  the  said  premises,  and  on  such 
sale  to  make  and  execute  to  the  purchaser  or  purchasers  a  conveyance  in  fee 
of  the  said  premises,  free  and  discharged  from  all  equity  of  redemption, "  etc. 
We  see  here  no  terms  of  transfer,  conveyance,  or  assignment,  but  the  words 
'* empower  and  authorize,"  are  those  appropriate  in  a  power  of  attorney,  as 
to  which  the  attorney  acts  in  the  name  and  for  the  benefit  of  the  principal, 
creating  the  power.  It  seems  that  there  is  such  a  thing  as  a  trust  deed  of 
land  as  a  security,  providing  that  the  land  shall  be  sold  by  the  trustee,  and 
the  proceeds  applied  to  the  debt.  But,  as  we  understand  it,  such  deeds  differ 
essentially  from  a  mere  power  of  sale.  They  do  in  terms  carry  the  legal  title 
of  the  property  to  the  trustee  to  be  sold  and  applied  by  him  as  a  personal  trust 
and  confidence,  which  cannot  be  delegated  except  as  provided  by  the  peraon 
who  created  the  trust.     See  2  Jones,  Mortg.  g  1788. 

Ajr  we  have  seen  that  the  clause  in  question  did  not  transfer  the  title  which 
remained  in  the  mortgagor,  but  only  gave  a  power  of  sale,  that  power  assur- 
edly could  only  be  executed  in  the  name  of  the  principal.  Webster  v.  Broum, 
2  S:  C.  429;  2>e  Walt  v.  Kinard,  19  S.  C.  292.  It  is  said,  however,  that  Mar- 
garet Johnson  did  not  execute  the  deed  in  the  name  of  the  principal,  Joshua 
M.  Johnson,  for  the  very  good  reason  that  at  the  time  of  the  sale  he  was  dead, 
and  most  of  his  heirs,  to  whom  the  title  had  descended,  were  infants  and  incapa- 
ble of  conveying  the  title.  This  fact  suggests  another  difficulty  in  the  way  of 
t  be  plaintiff's  recovery  on  her  own  title.  ^Ve  think  that  the  power  of  sale  gi  veu 
by  Joshua  M.  Johnson  was  revoked  by  his  death;  and,  if  so,  of  coui*se  it  was 
incapable  of  execution.  The  power  of  one  man  to  act  for  another  must  de- 
j>end  on  the  will  of  that  other,  and  when  it  is  withdrawn  the  power  ceases. 
v.3s.E.no.l3— 39  ^  , 
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As  the  power  of  sale  in  this  case  formed  a  part  of  a  contract  for  consideration, 
it  may  be  conceded  that  it  could  not  have  been  revoked  in  the  life-time  of  the 
creator  of  it;  but,  nevertheless,  we  think  it  was  revoked  by  his  death.  It  cer- 
tainly was,  unless  it  belonged  to  that  exceptional  class  where  the  **power  is 
coupled  with  an  interest."  Hunt  v.  Routtmanier*s  AdmWSp  8  WheaL  205; 
Lockett  V.  Hill,  1  Wood,  558,  and  cases  there  cited. 

Was  the  power  here,  in  the  sense  of  the  rule,  "coupled  with  an  interest?*' 
I  freely  confess  that  the  phrase,  ''a  power  coupled  with  an  interest,"  never 
seemed  to  me  to  convey  a  very  clear  and  definite  idea.  I  am  content  to  adopt 
the  views  of  Chief  Justice  Marshall  upon  the  subject,  as  expressed  in  the 
case  from  Wheaton  above  cited,  where  he  says:  ''What  is  meant  by  the  ex- 
pression, *  a  power  coupled  with  an  interest?'  Is  it  an  interest  in  the  subject 
on  which  the  power  is  to  be  exercised,  or  is  it  an  interest  in  that  which  is 
produced  by  the  exercise  of  the  power?  We  hold  it  to  be  clear  that  the  •  in- 
terest '  which  protects  a  power  after  the  death  of  the  person  who  creates  it 
must  be  an  interest  in  the  thing  itself.  In  other  words,  the  power  must  be 
engrafted  on  an  estate  in  the  thing.  If  we  are  to  understand  by  the  word  *in- 
terest'  an  interest  in  that  which  is  to  be  produced  by  the  execution  of  the 
power,  then  they  are  never  united.  The  power,  to  produce  the  interest,  must 
be  exercised,  and  by  its  exercise  is  extinguished.  The  power  ceases  when  the 
interest  commences,  and  therefore  cannot,  in  accurate  law  language,  be  said 
to  be  'coupled'  with  it.  But  the  substantial  basis  of  the  opinion  of  the  court 
on  this  subject  is  found  in  the  legal  reason  of  the  principle.  The  interest  or 
title  in  the  thing,  being  vested  in  the  person  who  gives  the  power,  remains 
in  him,  unless  it  be  conveyed  with  the  power,  and  can  pass  out  of  him  only 
by  a  regular  act  in  his  own  name.  The  act  of  the  substitute,  therefore,  which, 
in  such  a  case,  is  the  act  of  the  principal,  to  be  legally  effectual,  must  be  in 
bis  name, — ^must  be  such  an  act  as  the  principal  himself  would  be  capable  of 
performing,  and  which  would  be  valid  if  performed  by  him.  Such  a  power 
necessarily  ceases  with  the  life  of  the  person  making  it,"  etc. 

We  arQ  aware  that  Mr.  Jones  (volume  2,  Mortg.  g  1794)  has  expressed  the 
opinion  that  ''the  rule  is  the  same  in  those  states  where,  by  statute  or  adju- 
dication, a  mortgage  is  regarded  as  a  mere  security  for  debt,  passing  no  title 
or  estate  to  the  mortgagee.  The  power  of  sale  is  coupled  with  an  interest, 
and  is  irrevocable,  just  the  same  as  it  is  where  the  common-law  doctrine  that 
the  mortgage  conveys  the  legal  estate  still  prevails;**  and  cites,  as  authority 
for  the  proposition,  the  case  of  CallovHiy  v.  Bank,  54  Ga.  441.  But  as  tiie 
learned  author  in  the  same  book  repeatedly  declares  that  the  deed  of  sale  un- 
der the  power  should  be  made  by  the  holder  of  the  legal  title,  we  must  sup- 
pose that  he  failed  to  note  clearly  the  great  difference  as  to  title  between  a 
common-law  mortgage  and  one  executed  under  a  statute  such  as  that  in  this 
state. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  re- 
versed, and  the  cause  remanded  to  the  circuit,  with  leave  to  the  plaintiff  to 
move  to  amend  her  complaint  so  as  to  pray  for  a  regular  judicial  f orecloeurp 
of  her  mortgage. 

Simpson,  C.  J.,  and  McIver,  J.  We  concur  in  so  much  of  this  judgment 
as  reverses  the  judgment  of  the  circuit  court;  but  we  do  not  concur  in  so 
much  of  the  judgment  as  allows  the  plaintiff  leave  to  amend, — for  the  reason 
that,  in  our  opinion,  such  an  amendment  as  that  contemplated  would  changf 
substantially  the  claim  of  the  plaintifit,  and  cannot  be  allowed  under  section 
194  of  the  Code. 
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GBABAM  V.  BOBER8ON. 
(Supreme  Court  of  Oeorgia.    May  9»  1887.)    - 

LlMITATIOV  OF  A0nON»— NSGOTIABLB  IlfSTBUMIRTfr— ACTIOH  AOAIH8T  IWDOBBSB. 

As  against  the  indorser  of  a  Dote  after  luatarity  the  statute  of  limitations  begins 
to  ran  from  the  date  of  the  indorsement,  and  not  from  the  maturity  of  the  note. 

Appeal  from  superior  court,  Appling  county;  SynMiBsi  Judge. 
JC.  D.  Qraham^  Jr.^  (by  brief,)  for  plaintiff  in  error.    Q.  J.  Holton  <ft  Son^ 
(by  brief,)  for  defendant. 

Hall,  J.  The  note  on  which  this  action  is  instituted  was  dated  on  the 
thirtieth  day  of  June,  1873,  and  was  due  and  payable  one  day  after  date.  It 
was  made  by  John  Overstreet  to  E.  D.  Graham,  who  indorsed  it  in  blank  and 
passed  it  to  the  party  from  whom  the  plaintiff  obtained  it.  The  suit  was  com- 
menced on  the  eleventh  day  of  November,  1884.  Both  the  maker  and  indorser 
plead  the  statute  of  limitations.  On  the  trial  the  plea  was  sustained  as  to  the 
maker,  but  not  as  to  the  indorser.  It  appeared  from  the  evidence  that  the  payee 
indorsed  this  note  long  after  its  maturity,  on  the  ninth  day  of  June,  1879,  and 
within  less  than  25  days  of  the  trial,  when  it  would  have  been  barred  by  the 
statute  of  limitations.  In  the  absence  of  proof  to  the  contrary,  it  must  be 
presumed  that  the  paper  was  negotiated  by  indorsement  in  the  fair  and  usual 
course  of  trade,  and  for  a  valuable  consideration.  The  court  instructed  the 
jury:  "If  tliey  found  from  the  evidence  that  six  years  had  not  elapsed  be- 
tween the  time  of  the  indorsement  of  the  note  and  the  commencement  of  the 
action,  then  it  would  be  their  duty  to  return  a  verdict  against  the  indorser, 
and  in  favor  of  the  plaintiff,  for  whatever  amount  appeared  to  be  due  upon  the 
note." 

This  charge  makes  the  question,  pointedly,  whether  as  against  the  indorser 
the  statute  commenced  running  from  the  maturity  of  the  note  or  from  the 
date  of  the  indorsement.  The  court,  as  we  have  seen,  decided  that  it  com- 
menced from  the  latter  period,  and  after  mature  deliberation  we  are  satisfied 
that  this  ruling,  both  upon  principle  and  authority,  wtis  correct.  As  between 
the  indorser  and  the  indorsee  this  was  a  new  contract,  founded  upon  a  valu- 
able consideration,  by  which  the  indorser  became  liable  (Code,  §  2780]|  "to 
pay  the  money,  if  the  parties  to  the  Instrument  primarily  liable  thereon  tailed 
to  pay  according  to  the  terms  thereof;  and -thence,  if  there  are  several  in- 
dorsers,  each  is  liable  to  subsequent  ones  in  the  order  of  their  indoi-semeitt." 
The  liability  of  an  ordinary  indorser  is  greater  than  that  of  a  surety.  The 
latter  becomes  bound  simply  for  the  accommodation  of  his  principal,  and  re- 
ceives no  consideration  for  the  favor  he  bestows.  He  is  bound  only  to  the 
same  extent  as  his  principal,  and  whatever  defense  the  principal  succeeds 
in  making  inures  to^he  benefit  of  the  surety,  whose  undertaking  is  identical 
with  that  of  the  principal.  By  signing  the  paper  he  enters  into  no  new  or 
different  contract  to  the  payee  from  that  into  which  his  principal  has  en- 
tered. Their  obligation  is  generally  contemporaneous,  and  is  joint,  or  it 
may  be  both  joint  and  several.  But  with  an  indorser  it  is  different ;  he  usually 
receives  a  consideration  for  his  promise.  If  the  note  he  indorsed  is  for  any 
cause  invalid,  he  is  nevertheless  bound;  as,  for  instance,  if  it  is  without 
consideration,  or  is  founded  upon  a  gaming  or  usurious  consideration,  or 
^was  forged,  he  would  be  liable  on  his  indorsement,  notwithstanding  the  prin- 
cipal might  on  that  account  be  released  from  its  payment;  or  if  when  he  in- 
dorsed this  paper  it  had  been  banned  by  the  statute  of  limitations,  and  no 
action  could  have  been  maintained  on  it  against  the  maker,  he  would  never- 
theless have  been  bound,  by  his  contract,  to  pay  the  money  it  was  made  to 
i^ecure,  according  to  its  terms  and  stipulations.  The  party,  in  this  instance, 
luiglit  have  entitled  himself  to  the  defense  set  up  if  at  the  time  of  entering 
into  the  engagement  he  had  stipulated  that  the  suit  should  be  instituted 
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against  the  maker  before  the  bar  of  the  statute  attached;  or  he  might  have 
limited  his  liability  by  express  stipulation  in  his  indorsement,  (Code,  §2777;> 
or  he  might  have  paid  the  note  and  controlled  it,  so  as  to  enable  him  to- 
bring  and  prosecute  the  suit  in  his  own  name;  or,  if  the  paper  indorsed 
had  had  three  months  to  run  before  the  statute  bar  attiiched,  he  might  have 
protected  himself  by  notifying  the  indorsee  to  sue  the  principal,  (Code,  §  2156.) 

In  this  case,  however,  there  was  not  sufficient  time  to  have  made  the  notice 
available.  The  authority  derived  from  text  writers,  and  the  few  cases  we 
have  been  able  to  find,  or  to  which  our  attention  has  been  called,  sustain  this 
view  of  the  question.  In  Wood's  Limitation  of  Actions,  p.  305,  §  134,  it  is 
said:  "The  indorsement  of  a  bill  after  it  is  dishonored,  creates  a  new  contract 
as  to  the  indorser  and  indorsee.  Thus,  if  A.  is  the  holder  of  a  dishonored  bill, 
and  three  years  afterwards  he  indorses  it  to  B.,  while  the  indorser  must  have 
been  the  acceptor  within  the  six  years  from  the  time  when  the  bill  matured, 
yet  he  has  six  years  from  the  date  of  the  indorsement  in  which  to  sue  it.  The 
reason  for  this  rule  is  that  by  the  indorsement  the  indorser  contracts  tppay  the 
bill  if  the  acceptor  does  not;  and,  as  the  indorsement  creates  a  new  contract 
between  him  and  the  indorser,  it  outlives  the  validity  of  the  bill  as  to  other 
parties,  and  the  statute  only  begins  to  run  from  the  date  of  the  indorsement, 
because  that  is  the  time  when  the  right  of  action  accrues  against  the  indorser.'' 
The  facts  in  Brian  v.  Banks,  38  Ga.  300,  raised  the  point  in  dispute  here. 
Two  of  the  members  of  the  court  held  that  the  statute  did  not  bar  the  action 
against  either  the  principal  or  the  indoi*ser.  In  this  judgment  Brown,  C.  J., 
concurred,  for  special  reasons,  among  which  were  the  following,  viz.:  "An 
indorsement  of  a  promissory  note  past  due  for  a  valuable  consideration  is  a 
new  contract,  and  the  statute  of  limitations  begins  to  run  in  favor  of  the  in- 
dorser only  from  the  date  of  the  indorsement. "  This  conclusion  is  in  our  judg- 
ment necessarily  deducible,  not  only  from  reason  and  principle,  but  result^i 
from  the  various  provisions  of  our  Code  applicable  to  the  subject. 

Judgment  affirmed. 


Bell  and  others  v.  Mayor,  Etc.,  of  Amebicus. 

{Sujfreme  Court  of  Georgia,    April  27,  1887.) 

1.  Municipal  Gobpobatio^— Bomded  Indebtedness— Assent  of  Two-Thibds  of  Voters. 

The  Georgia  constitution  provides  that  no  bonded  indebtedness  for  the  establish- 
ment of  certain  public  improvements  shall  be  incarr^  by  any  municipal  corpora- 
tion without  the  assent  of  two-thirds  of  the  qualified  voters  thereof  at  an  election  for 
that  purpose.  HM^  that  a  provision  of  the  legislature  (Code  Ga.  $  508)  that«  ui  e&- 
tiniating  whether  or  not  two-thirds  of  the  voters  have  voted  in  favor  of  such  an  in- 
debtedness, the  Judges  of  election  shall  base  their  calculation  on  the  votes  cast  at 
the  last  previous  election,  is  constitutional. 

2.  Same. 

Where  it  appeared  under  this  provision  that  more  thtfn  two-thirds  as  luanv 
votes  as  were  cast  at  the  last  previous  election,  and  more  than  two-thirds  of  t(i« 
votes  cast  at  the  election  upon  the  auestion,  were  in  favor  of  bonding  a  lauuiclpal 
corporation,  the  bonds  were  properly  authorized. 

Error  from  superior  court,  Sumter  county;  Fort*  Judge,  (at  chambers.) 
E.  6^.  Simmons  and  B.  F,  HintoUf  for  plaintifCs  in  error.     B.  P.  I£Mi»  and 
E,  A,  Hawkins,  for  defendants. 

Blandford,  J.  The  mayor  and  city  council  of  Americus  wished  toestal^ 
lish  certain  water-works  in  that  city  for  the  benefit  of  the  inhabitants,  and 
they  directed  an  election  to  be  held,  and  a  vote  talcen,  upon  the  question  of 
whether  bonds  for  that  purpose  should  or  should  not  be  issued;  which  w:i5 
properly  iidvertised.  The  election  was  held,  and  it  appeared  from  the  returns 
that  343  votes  were  in  favor  of  the  issue  of  bonds,  and  48  against  it.  Th  * 
bill  in  this  case  was  filed  to  prevent  the  issue  of  these  bonds,  upon  the  ground 
that  two-thirds  of  the  legally  qualified  voters  of  the  city  of  Americus  had  no: 
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voted  for  the  issue  of  bonds,  although  they  admitted  tliat  two-thii-ds  of  the 
^otes  at  the  election  had  been  east  in  favor  of  the  same.  The  court  refused 
the  injunction,  and  this  is  excepted  to. 

We  think  the  court  did  light,  under  the  facts  and  the  law,  in  refusing  this 
injunction.  The  constitution  requires  that  no  such  indebtedness  shall  be  in- 
curred by  any  municipal  corporation  or  political  division  of* this  state  without 
the  assent  of  two-thirds  of  the  qualified  votera  thereof,  at  an  election  for  that 
purpose.  It  required  the  assent  of  two-thirds  of  the  qualified  voters  to  au- 
thorize the  issue  of  bonds.  There  must  be  some  way  by  which  the  managers 
•of  the  election,  or  the  mayor  and  council  to  whom  those  managers  make  their 
return  when  consolidated,  may  arrive  at  whether  two-thirds  of  the  qualified 
voters  did  vote  in  favor  of  the  issue  of  bonds.  The  legislature  of  1878-79 
passed  an  act,  which  is  codified  in  section  508  of  the  Code,  by  which  this  may 
be  ascertained.  It  is  there  laid  down  (section  508)  that,  in  determining  the 
•question,  the  tally-sheets  of  the  last  general  election,  held  in  such  municif^ty, 
shall  be  taken  as  a  correct  enumeration  of  the  qualified  voters  thereof.  Look- 
ing to  the  tally-sheets  of  tlie  last  general  election  prior  to  this  election  it  ap- 
pears that  there  were  then  only  2^  votes  cast. 

We  think  that  under  the  act  referred  to  the  requisite  number  in  favor  of 
the  issuing  of  bonds  is  at  least  two-thirds  of  the  number  of  qualified  voters 
at  the  preying  election,  and  also  two-thirds  of  the  qualified  voters  at  the 
election  held  to  determine  that  question.  In  this  case  the  number  of  votes  in 
favor  of  the  issue  of  bonds  was  more  than  two-thirds  the  number  cast  at  the 
preceding  election,  and  was  also  more  than  two-thirds  of  the  votes  cast  at  this 
election.  We  think  that  this  is  all  the  law  requires.  We  think  it  is  perfectly 
competent  for  the  legislature  to  prescribe  a  rule  by  which  it  can  be  ascertained 
whether  two-thirds  of  the  legally  qualified  voters  have  voted  in  an  election  of 
this  kind.  We  know  of  no  reason  why  it  should  be  unconstitutional.  None 
is  suggested  by  the  argument  in  this  case.  And  when  such  a  rule  is  pre- 
scribed by  the  legislature  it  must  be  followed.  Besides,  in  this  case  there  is 
no  suggestion  of  fraud.  We  think,  therefore,  that  tlie  result,  as  declared  by 
the  mayor  and  council  of  the  city  of  Americus»  is  final  and  conclusive,  and 
>that  the  court  could  not  interfere  with  it.    Judgment  affirmed. 


BOTT  V.  DOUOHKRTY  Oo. 

(Supreme  (hurt  of  Georgia,    April  27,  1887.) 

Error  from  Dougherty  county;  Bowbr,  Jud^^e,  (at  chambers.) 

D.  H.  Pope,  (by  HarrUon  dt  PiepleSt)  for  plaintifTs  in  error.  Waltert  A  Amheinif  and 
W.  T,  JoneBy  for  defendant. 

Blandpord,  J.  This  !s  an  injunction  to  prevent  the  issue  of  bonds,  and  the  facts  are 
almost  precisely  similar  to  those  in  the  case  of  B^  v.  itfot/ov,  etc,,  o/Amerieus,  ante,  612, 
(this  day  decided,)  and  the  deoision  ol  that  case  controls  this.    Judgment  affirmed. 


Sekgab  V.  Smith. 

{Supreme  (hurt  of  Georgia.    March  31.  1887.) 

Jl.    VkNDOB  AVD  VaMDEJI— DiSPOTS  MB  TO  CONTBAOT— PSIOB  IN  QfiOflS  OB  FSB  ACBB  — 

Evidence. 

Where  there  was  a  conflict,  the  evidence  being  eqaally  balanced,  between  a  vendor 
^  4ind  vendee  as  to  the  contract  of  sale  of  certain  land,  the  former  claiming  a  gross 
;anioant  for  a  certain  tract,  the  latter  alleging  that  the  tract  was  purchased  at  a 
given  price  per  acre,  the  fact  that  vendor  offered  apon  the  same  day  that  the  con- 
tract was  made  to  sell  the  land  to  other  parties  by  the  acre,  instead  of  by  the  tract, 
is  admissible. 
2.  Same— Dispute  as  to  Quantity— Fraud  and  Mistake. 

A  contract  of  sale  of  a  certain  tract  of  land  represented  that  it  contained  50  acres, 
*'  more  or  less,"  but  upon  measurement  there  were  found  to  be  only  34^  acres,  ffeldf 
that  this  deficiency  was  so  great  as  to  justify  a  submission  to  the  jury  of  the  ques- 
tion as  to  whether  or  not  there  was  fraud  or  mistake  in  the  pui'chase. 
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Error  from  superior  court,  Jackson  county;  Hutchins,  Judge. 
Pf.  I.  Pike  and  J".  W.  Hill,  (by  Harrison  4t  Peeples,)  for  plaintiff  in  er- 
ror.    W.  X.  Tefford,  for  defendant. 

Hall,  J.  Seegar,  the  plaintiff  in  error,  purchased  from  Smith,  the  defend- 
ant in  error,  50  acres  of  land,  as  he  alleges,  at  $8  per  acre.  In  short,  he  says 
he  purchased  by  the  acre,  and  was  to  pay  at  that  rate,  for  only  so  much  land 
as  he  got.  On  the  other  hand,  it  is  contended  that  he  purchased  the  entire 
tract,  estimated  to  contain  50  acree,  '^more  or  less."  As  to  the  terms  of  this 
contract,  there  was  a  direct  conflict  of  evidence,  the  preponderance  perhaps  in 
favor  of  Seegar's  version  of  the  affair.  At  all  events,  it  is  a  close  case,  and 
very  equally  balanced.  On  the  trial,  Seegar  offered  to  introduce  a  witness 
with  whom  Smith  had  had  an  interview  on  the  same  day  that  this  sale  was 
effected,  to  show  that  he  was  offering  to  sell  this  land  to  him  by  the  acre  in- 
stead of  by  the  tract.  That  testimony  was  rejected  by  the  court,  as  it  seems, 
upon  the  ground  that  it  was  introduced  to  impeach  the  testimony  of  the 
plaintiff.  Smith;  and  if  for  that  purpose,  the  point  to  which  it  related  did  not 
seem  to  be  material.  It  does  not  appear  from  the  record  that  the  avowed  ob- 
ject was  to  impeach  the  testimony  of  the  witness.  It  is  now  insisted,  and  we 
think  correctly,  that  it  was  admissible  to  corroborate  Seegar's  version  of  the 
contract  between  the  parties;  and  for  this  purpose  we  hold  it  was  competent, 
as  was  decided  in  the  case  of  Fleming  v.  Hill,  65  Ga.  247.  In  a  case  so  evenly 
balanced  as  this  seems  to  be  It  was  certainly  admissible  for  that  purpose. 

Upon  a  survey  of  the  land,  instead  of  fifty  acres  being  found  within  the 
baundaries  designated,  (and  there  is  some  dispute  about  these  boundaries,) 
it  was  found  to  contain  only  84^  acres;  and  one  of  the  defenses  set  up  is  that 
this  was  such  a  deficiency  in  the  quantity  of  the  land  as  to  justify  the  suspi- 
cion of  wilful  deception,  or  of  mistake  amounting  to  fraud,  which  would  liave 
been  siifflcient  to  have  rescinded  the  contract  at  the  option  of  the  vendee.  The 
vendee,  however,  did  not  wish  to  set  aside  the  sale,  preferring  to  keep  the 
land,  but  desired  compensation  for  the  deficiency,  by  reducing  the  amount 
agreed  on  as  the  price.  Had  he  gone  into  the  court,  and  insisted  upon  a 
.specific  performance  of  this  contract,  with  compensation  for  this  deficiency,, 
the  vendor  could  not  have  successfully  resisted  that  claim.  It  is  true  that 
the  vendor  made  an  effort  to  rescind  that  contract,  which  the  vendeedeclined, 
but  he  was  not  bound  to  accept  the  offer.  He  purchased  the  land  for  a  par* 
ticular  purpose,  and  had  a  right  to  retain  possession  of  what  remained,  and 
to  have  compensation  for  so  much  of  the  tract  as  he  failed  to  get.  This 
whole  subject,  both  as  to  deficiency  in  the  quantity  sold  and  the  setting 
off  against  the  price  the  value  of  such  deficiency  where  sold  by  the  acre^  or 
where  it  appears  so  gross  as  to  justify  a  rescission,  will  be  found  treated  of  in 
section  2642  of  the  Code,  and  in  the  cases  cited  thereunder.  And  as  to  the  right 
of  this  vendee  to  have  specific  performance  of  the  contract  and  oompenaatlon 
for  the  deficiency,  vide  sections  3191,  3192,  Code,  and  citations. 

We  are  of  opinion  that,  upon  the  ground  of  the  deficiency  in  the  qiian> 
tity  of  the  land,  whether  sold  by  the  acre  or  by  the  tract,  there  should  be  an- 
other hearing  of  this  case,  that  a  verdict  may  be  returned  upon  the  issues  thus 
made;  and  also,  upon  the  further  ground  that  there  was  error  in  rejecting- 
the  evidence  offered  to  corroborate  the  defendant's  version  of  the  transaction* 
that  the  judgment  should  be  reversed. 


KiNa  v»  Skbllib. 

(Supreme  Court  of  Oeorgia.    April  28,  18S7.) 
ExBCUTiow—BxBMpnoN— Parti  es. 

A  party  claiming  an  exemption  for  his  wife  and  children  out  of  certain  pioparty, 
naming  each  one  of  them,  properly  represents  tbeiii,  and  cannot  couiplain  thai 
they  are  not  made  parties  to  the  proceeding  wlien  he  himself  is  a  party. 
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%  8amb— Against  LiM-TKHAHT—LAifi)  Lkasvd  by  Livb-Txhaitt.  • 

An  execation  being  itttned  against  a  life-tenant  of  land  which  fa  rented  to  the 
laUer's  tenant,  onlv  such  a  part  of  the  crop  raised  on  the  land  as  will  equal  tiie 
rental  value  of  the  land  should  be  subjected  to  levy. 

8.  WiLii— Lboact— ASSXHT  TO. 

The  acts  of  a  party  mav  show  that  he  assents  to  a  legacy,  and  when  these  ar& 
clear  they  are  sufficient  without  a  verbal  assent. 

Error  from  superior  court,  Houston  county;  Simmons,  Judge. 
Duncan  cfr  Miller,  for  plaintiff  in  error.    Harderman  dt  Davis,  for  defend- 
ant. 

Haix,  J.  SkeHie  obtnined,  In  1882,  a  judgment  against  King,  on  which  an 
execution  issued.  King,  as  head  of  a  family,  took  an  exemption  of  person- 
alty in  January,  1875.  Subsequent  to  that  time,  September  80, 1875,  Mrs. 
T^ouisa  King,  the  mother  of  the  defendant  in  this  execution,  died,  leaving  a 
will.  She  gave  to  the  defendant  a  life-estate  in  all  her  property,  both  real  and 
personal,  with  remainder  to  his  children.  The  property  thus  bequeathed  to 
the  defendant  was  acquired  subsequent  to  the  exemption  set  apart  to  the 
family,  and,  of  course,  did  not  go  into  it.  A  crop  was  made  on  this  land,  in 
which  Mr.  King  had  a  life-interest,  by  tenants,  to  whom  it  was  rented,  and 
they  used  the  horses,  mules,  wagons,  etc.,  together  with  the  provisions  and 
supplies  belonging  to  the  exemption,  in  the  production  of  this  crop.  King's 
share  of  the  crop  was  some  44  bales  of  cotton,  besides  corn,  potatoes,  etc.  Thir- 
teen bales  of  the  cotton  were  levied  on  by  the  executor,  and  claimed  by  King  as 
the  proceeds  of  this  exemption  for  his  wife,  naming  her,  and  for  his  several  chil- 
dren, who  were  also  named  in  the  claim  alfidavit.  This  crop  was  grown  on  a 
portion  of  the  land  bequeathed  to  him  some  10  years  after  he  came  into  pos- 
session of  it  under  the  will  of  his  mother.  The  plaintiff  in  execution  tendered 
an  equitable  issue,  in  which  he  set  up  his  right  to  all  the  crop  made  on  the 
farm,  except  enough  to  compensate  the  family  for  the  use  of  the  property  be- 
longing to  the  exemption,  and  which  contributed  to  its  production;  returning 
to  it  the  provision  and  supplies  furnished  for  that  purpose,  with  an  addition 
of  10  per  cent.  On  the  trial  of  the  case  the  claimant  joined  issue  on  that  plea, 
and  under  the  instructions  of  the  court,  having  found  13  bales  of  the  cotton 
subject;  holding,  as  we  are  authorized  to  infer,  that  the  homestead  estate  re- 
ceived its  compensation  from  what  it  contributed  from  the  balance  of  the  cot- 
ton, and  from  the  com,  fodder,  etc.,  which  it  was  claimed  was  returned  to  it 

Three  questions  were  made  by  the  claimant  in  his  motion  for  new  trial :  (1) 
That  in  these  equitable  proceeding  the  family,  the  wife  and  children,  of  the 
claimant  were  necessary  parties.  (2)  That  King,  as  the  executor  of  his  mother's 
will,  had  never  assented  to  the  bequest  to  himself,  and  therefore  that  the  prop- 
erty on  which  this  crop  was  made  was  still  in  the  estate  of  the  testatrix.  (3) 
The  third  exception  arises  on  this  charge  of  the  court:  "Then  see  what  would 
be  a  fair,  just,  and  equitable  division  between  King  and  the  homestead  estate; 
see,  if  he  got  20,  40,  or  100  bales  of  cotton,  what  would  be  a  fair,  just,  and 
equitable  division  between  him  as  head  of  a  family, — taking  into  consideration 
the  worth  of  the  mules,  the  per  cent,  on  the  corn,  cotton-seed,  and  everything 
of  that  sort,  how  much  would  be  left  to  him  as  an  individual." 

As  to  the  first  of  these  grounds,  it  is  only  necessary  to  remark  that  King,  as 
the  head  of  his  family,  claimed  this  property  as  belonging  to  the  exemption, 
for  the  use  of  his  wife  and  children,  naming  each  and  everyone  of  them;  and 
we  think  the  claim  was  thus  properly  made,  and  that  he  represented  all  of  the 
others  who  had  an  interest  in  the  exemption,  and  the  income  arising  from  it» 
and  that  they  were  in  this  regularly  made  parties  to  the  suit. 

As  to  the  second  ground,  viz.,  his  assent  to  this  legacy,  little  need  be  said. 
There  is  abundant  evidence  of  acts  from  which  an  assent  may  be  implied.  He 
certainly  assented  directly  to  the  bequest  of  those  who  took  in  remainder^ 
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and  the  assent  could  hardly  be  considered  as  effectual  to  vest  the  remaindf^r 
Interest  in  them,  unless  there  had  also  been  an  assent  to  the  legacy  of  the 
life-tenant.  It  is  a  familiar  rule  of  law  that  an  assent  to  a  legacy  given  to  a 
life-tenant  is  also  an  assent  to  the  legacy  of  those  taking  in  remainder. 

The  last  ground  is  as  to  the  equitable  division  that  should  be  made  between 
the  homestead  estate  or  exemption  and  the  claimant  and  defendant  in  execu- 
tion. It  is  insisted,  and  we  think  with  propriety,  that  all  that  this  plaintiff 
could  recover  was  the  value  of  the  rent  of  this  land  ou  which  the  crop  was 
made;  and,  as  there  was  no  proof  as  to  that,  the  verdict  could  not  be  sustained. 
What  the  cotton  was  worth,  and  the  terms  of  the  renting;  what  the  hands 
who  made  it  were  to  have,  and  what  the  landlord,  King,  was  to  have,  or  rather 
what  those  services  were  worth;  also  the  value  of  the  servlceB  of  the  mules; 
what  the  custom  was  about  furnishing  provisions,  the  return  of  those  provis- 
ions, etc., — were  proven. 

We  think,  under  the  former  decisions  of  this  court,  this  fact  should  have 
been  proven;  and  no  more  of  the  crop  levied  on  was  subject  to  the  plaintiff's 
execution  than  would  have  been  sufficient  to  satisfy  and  pay  the  rent.  In  the 
case  of  Wade  v.  Wealow,  62  Ga.  562,  we  held  that  investments  of  income  go 
to  enlarge  the  corpus  of  the  estate  which  produced  it.  Where  a  homestead  had 
been  set  apart,  and,  with  the  proceeds  of  produce  made  upon  it,  sheep  had  been 
purchased,  the  sheep  were  not  subject  to  be  seized  and  sold  under  execution 
against  the  debtor,  the  homestead  not  having  terminated.  Again,  in  Kupfer- 
man  v.  Buckholts,  73  Ga.  778,  it  was  held  that,  where  the  head  of  a  family 
Ivdd  an  exemption  set  apart  to  him  under  section  2040  of  the  Code,  and  sub- 
sequently rented  land  and  used  the  property  so  exempted  in  making  a  crop, 
the  crop  thus  made,  after  paying  the  rent,  would  not  be  subject  to  the  prior 
debts  of  the  head  of  the  family,  although  there  may  have  been  an  increase  in 
the  amount  of  such  crop  over  the  atnoimt  of  the  exemption  used  in  making  it, 
and  although  the  debtor  may  have  worked  and  managed  for  his  family  in  mak- 
ing such  increase.  It  is  supposed  that  another  class  of  cases  has  some  bear- 
ing upon  the  principle  preannounced.  We  adhere  to  the  principles  ruled  in 
the  case  of  Lathrop  v.  MoBwney^  71  Ga.  815,  and  the  caseof  Olicer  v.  Victor^ 
74  Ga.  543 ;  but  there  is  no  instance,  where  these  principles  have  ever  been  ap- 
plied to  proceeds  made  by  the  employment  of  homestead  property,  where  the 
homestead  had  been  taken  upon  the  land  of  the  debtor.  There  is  no  instance 
of  any  such  appoi-tionment  as  that,  and  Uiere  is  quite  a  line  of  authorities  on 
the  subject  Besides,  we  believe  it  is  an  invariable  principle  that  the  debtor 
cannot  be  forced  to  apply  his  labor  to  the  extinguishment  of  his  creditor*s 
claim.     There  is  no  way  of  reaching  it. 

For  tliat  reason  we  think  there  was  error  in  the  instruction  given  by  the  court 
as  to  this  apportionment,  and  this  case  is  sent  back  upon  that  ground  alone  for 
another  hearing.    Judgment  reversed. 

Bleckley,  C.  J.,  (oonourring.)  A  homestead  exemption  estate  is  entitled 
to  all  the  profits,  including  those  produced  by  the  labor  of  the  head  of  the  fam- 
ily It  is  also  subject  to  all  the  losses  of  the  farming  enterprise.  So  there 
is  no  partnership  in  the  matter.  This  investigation  proceeded  below  on  the 
theory  that  there  was  a  sort  of  joint  interest  in  the  crops.  It  is  a  far  better 
rule  to  hold,  as  we  do,  that  in  every  case  where  exempted  personalty  is  em- 
ployed on  land  belonging  to  the  he^ui  of  the  family,  which  is  not  exempt  by 
homestead  law,  it  is  just  the  same  as  if  some  third  person's  land  was  rented 
by  the  homestead  estate,  and  farming  operations  conducted  on  it.  In  such  case 
the  crop  would  be  liable  to  the  landlord  for  a  fair  rental,  and  it  would  be 
lirst  liable.  All  the  rent  should  be  collected  out  of  the  crop,  before  the  home- 
stead estate  gets  anything;  and  this  case  lacks  proof  of  what  the  rental  value 
of  the  debtor's  land  was.  This  crop  is  subject  to  the  extent  of  that  value  for 
the  year;  and,  if  that  had  been  ascertained  to  be  90  much  cotton  as  was  found 
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snbject  by  the  jury,  it  would  be  a  correct  verdict;  but  there  was  no  evidence 
to  show  what  the  rental  value  of  th^  land  was. 
I  concur  in  this  judgments 


CoLCORD  and  others  v.  Gabr* 
{Supreme  Cburt  of  Qeorgia,    February  26^  1887.) 

1.  LiCKNSB— EzKCUTOKY—MODIFICATlOlf. 

An  executory  license  to  cut  trees  after  the  "scrape"  has  been  taken  off  is  modi- 
lied  by  notice  not  to  cat  till  the  '*  stuff"  has  been  removed. 

2.  8amb. 

Where  the  original  license  was  by  letter  to  a  third  person,  and  bv  oral  commn- 
nicatioii  from  that  person  to  the  licensee,  a  subsequent  modification  by  parol  would 
be  effective; 
i^aJbm  bjt  the  Court.) 

Error  from  superior  court,  Dodge  county;  Kibbeb,  Judge. 
MoberU  <ft  Smiths  (by  Harrison  ift  Peoples,)  for  plaintiffs  in  error.    X.  A. 
HaU  and  W.  L,  Grice,  contra, 

BuBOKLETt  C.  J .  It  is  very  apparent  that  this  whole  controversy  has  grown 
•out  of  not  paying  sufficient  attention  to  the  difference  between  "scrape"  and 
'^ stuff."  It  was  the  intention — the  deliberate  purpose — of  the  plaintiff,  I 
have  no  doubt,  to  allow  the  cutting  of  those  trees  as  soon  as  the  '* scrape"  had 
t)een  removed;  but  he  afterwards  changed  his  mind,  and  concluded  that  he 
would  take  the  "stuff"  off  as  well  as  tlie  "scrape;"  and  he  made  known  to 
the  defendants,  or  their  agents  and  servants,  that  he  had  undergone  this  im- 
portant change  of  purpose,  and  they  were  warned  that  they  must  wait  until 
the  "stuff"  was  removed.  They  would  not  wait.  The  "scrape"  was  off, 
and  they  went  forward  and  cut  the  trees,  and  injured  or  destroyed  the  "stuff;" 
and  that  caused  damage  to  the  plaintiff,  and  he  sued  accordingly.  It  seems 
to  me  that,  if  the  defendants  could  ever  have  been  brought  to  comprehend  in 
its  full  force  the  difference  between  "scrape"  and  "stuff,"  they  would  have 
submitted  to  the  verdict  without  bringing  this  case  here  for  review;  but, 
when  people  get  into  a  confused  state  of  miud  on  the  distinction  between  one 
thing  and  another,  there  is  no  limit  to  the  rage  for  litigation  in  which  they 
may  possibly  indulge. 

Whoever  can  comprehend  the  distinction  between  "scrape"  and  "stuff" 
-can  understand  that  a  license  to  cut  trees  after  the  "scrape"  has  been  taken 
off  is  not  the  same  thing  as  a  license  to  cut  after  the  "stuff"  has  been  re- 
moved. If  there  had  been  no  modification  of  the  original  license,  there  would 
have  been  no  trespass,  for  it  is  certain  that  the  trees  were  not  cut  until  after 
the  •*8crape"  was  taken  off.  But  there  is  cleai*  evidence  that  before  the  cut- 
ting was  begun  the  plaintiff  below  gave  warning  that  it  must  not  be  done 
until  the  "stuff"  was  removed.  It  is  equally  clear  that  the  "stuff"  had  not 
been  removed  when  the  trees  were  cut.  The  question,  then,  is  whether  the 
license  could  be  modified  by  giving  this  warning  or  notice.  And  why  not? 
The  license  was  executory,  and  a  mere  gratuity.  Nothing  was  paid  or  prom- 
ised for  it.  The  plaintiff  was  under  no  obligation,  by  contract  or  otherwise, 
to  grant  it;  and  when  he  did  grant  it,  he  could,  while  it  was  still  executoi-y, 
revoke  or  modify  it  at  pleasure.  The  evidence  shows  that  he  gave  timely 
notice  of  the  change  of  terms  upon  which  his  permission  was  accorded.  If 
the  defendants  were  unwilling  to  accept  the  terms  ultimately  announced, 
they  ought  to  have  declined  to  cut  the  trees  at  all  until  his  lease,  which  was 
prior  in  date  to  their  own,  had  expired.  Had  they  waited  until  then,  they 
might  have  kept  clear  of  all  complication  with  "stuff"  and  "scrape."  Judg- 
ment affirmed. 
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Harlow  o.  Olbghokn. 

(Bupreme  C&uH  i^  Georgia.    April  0,  1887.) 

1.  DOWKB-— CaifTBACT  TO  RrLINQUISR. 

An  execution  was  issued  againat  the  estate  of  a  deceased,  out  of  which  plaintiff 
was  entitled  to  dowef ,  for  which  she  had  applied,  and  thereafter  defendant  pur- 
chased the /I. /a.  Plaintiff,  who  was  entitled  to  dower  in  decedent's  land,  agreed 
with  defendant,  who  held  an  execution  against  said  decedent's  land,  that  she  would 
withdraw  her  application  for  dower;  whereupon  defendant  executed  a  written 
agreement  that,  if  the  land  were  sold,  plaintiff  should  have  all  it  brought  above 
$600,  and  interest;  also  that,  if  defendant  purchased,  he  should  sell  to  plaintiff  for 
that  price  at  any  time  previous  to  January  1,  1877.  In  April,  1876,  defendant  pur- 
chased the  land,  and  before  January  1, 1877,  plaintiff  surrendered  the  written  agree- 
ment upon  the  ground  that  she  could  not  perform ;  and  afterwards,  in  1878,  de- 
fendant sold  the  land  ibr  $1,2U0.  Hefd,  that  there  was  no  fraud,  and,  as  it  appeared 
defendant  had  a  right  to  purchase  the  land,  plaintifi  could  not  recover  all  that  he 
received  for  it  above  the  purchase  price  of  the  fi.fa, 

2.  Samb. 

Under  these  facts,  however,  plaintiff  is  entitled  to  the  value  of  her  dower,  and  in- 
terest thereon. 

3.  Bquitt—Mistaks— Relief  aoairct. 

If  the  contract  was  rescinded  by  plaintiff  without  knowledge  of  her  rights,  it  was 
such  a  mistake  as  would  entitle  her  to  relief  fh)m  the  consequences. 

Error  from  superior  coart,  Chattanooga  county;  Fain,  Judge. 
Dabney  A  Fow^^  for  plaintiff  in  error.    W.  M.  Henry  and  J,  C  Clements^ 
for  defendant. 

Blandford.  J.  Gadow,  McEenzie  &  Co.  obtained  a  judgment  against 
James  Harlow,  Jr.;  and,  after  this  judgment  was  obtained,  Harlow  died, 
leaving  a  widow  and  several  minor  children.  An  execution  issued  upon  the 
judgment,  and  was  levied  upon  certain  land  belonging  to  the  estate  of  the 
deceased.  Mrs.  Harlow,  the  widow,  through  her  friends,  entered  into  nego- 
tiations with  the  plaintiffs  in  execution  to  purchase  thefl.fa.,  and  it  was 
agreed  between  them  that  she  could  have  it  for  $600,  but  she  was  unable  to 
get  the  money.  Early  in  the  year  1875  she  applied  to  Mr.  Cleghorn,  the  de- 
fendant in  error,  for  the  loan  of  the  money  to  buy  this  execution^  and  he 
promised  to  let  her  have  it,  provided  he  could  coUect  it  from  a  certain  person 
named  Turner.  At  the  March  term  of  court  he  informed  her,  or  her  agent, 
that  he  could  not  let  her  have  the  money,  as  he  could  not  ^et  it  from  Tomer. 
Nothing  was  done  in  regard  to  the  purchase  of  the  execution  until  January, 

1876,  when  Mr.  Cleghorn  bought  it  from  the  plaintiff  in  execution  for  the 
sum  of  8300.  Thereupon  Mrs.  Harlow,  who  had  applied  for  and  was  entitled 
to  dower  in  this  land,  agreed  with  Mr.  Cleghorn  that  she  would  withdraw 
her  application  for  dower,  and  let  the  land  be  sold;  and  the  application  was 
accordingly  withdrawn,  and  in  consideration  of  this  Mr.  Cleghorn  entered 
into  a  writing  with  her  as  foUows: 

** Georgia,  CTiattanooga  county:  I  agree,  as  assignee  of  a^.  /a.,  Cadow, 
McKenzie  <fe  Co.  v.  James  Harlow,  that  in  the  event  said  land  levied  on  by 
8aid>?./a.  comes  to  sale,  that  Mrs.  Harlow,  widow  of  said  James  Harlow, 
deceased,  shall  have  all  said  land  may  bring  above  $600,  and  twelve  per  cent, 
interest  from  date  hereof;  also  if  said  Cleghorn,  assignee  of  jfZ. /a.,  becomes, 
the  purchaser  of  said  land,  he  agrees  to  sell  tlie  same  to  Mrs.  Harlow  for  $600,. 
at  twelve  per  cent,  interest  from  date  hereof,  due  the  first  day  of  January, 

1877.  I,  C.  C.  Cleghorn,  further  agree,  if  the  $600  is  paid  with  twelve  per 
cent,  interest  from  date,  to  give  her,  Mrs.  Harlow,  control  otfl,/a. ;  and  also 
to  give  her  control  of  ft.  fa.  after  sale,  and  the  credit  entered  thereon,  if  not 
assigned  before  * 

"Tfiis  eighth  day  of  February,  1876.  0.  0.  Clbghobii. 

"Test:    H.  D.  C.  Edmundson." 
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The  land  was  sold  under  this  execution  in  April,  1876,  and  was  purchased 
bj  Cleghom  for  the  sum  of  i806.  Before  the  first  of  January,  1877,  Cleg- 
horn  was  approached  by  the  son  of  Mrs.  Harlow,  who  seems  to  have  acted  as 
her  agent,  and  was  asked  if  he  would  let  her  pay  by  the  first  of  January  $300, 
and  give  her  further  time  on  the  balance.  He  agreed  to  this.  Before  the 
first  of  January  arrived,  young  Harlow  came  to  Cleghom,  and  surrendered 
this  writing  to  him, — stating  that  it  was  impossible  for  his  mother  to  raise 
the  •300;  and  afterwards,  in  the  year  1878,  Cleghom  sold  the  land  for  $1,200, 
on  time,  to  another  party.  Whereupon  Mrs.  Harlow  filed  her  bill  against 
Cleghorn. 

1.  We  see  no  fraud  in  this  matter  on  the  part  of  Cleghorn.  We  think 
that,  under  the  facts  disclosed  by  the  record,  he  had  a  right  to  purchase  this 
execution, — as  much  right  as  anybody  else.  All  negotiations  between  him- 
self and  Mrs.  Harlow  had  ceased  in  March,  1875.  He  did  not  purchase  thia 
execution  until  January,  1876;  and  he  had  a  right  to  do  it  then,  without  vio- 
lation of  good  faith.  And,  if  this  is  so,  part  of  the  relief  prayed  for  in  this 
bill  she  is  not  entitled  to.  She  is  not  entitled  to  recovei^  from  Cleghom  the 
amount  he  received  fortius  land  ovfir  and  above  the  $300  paid  by  him  for  this 
execution. 

2.  If  she,  or  her  agent,  rescinded  her  contract  with  Cleghorn  without  a  full 
knowledge  of  her  rights  at  the  time  the  paper  was  returned  to  Cleghorn,  then 
she  would  probably  be  entitled  to  recover  from  Cleghorn  all  that  he  received 
for  the  land  over  and  above  $600  and  the  interest.  But  if,  when  the  contract 
was  rescinded,  she  or  her  agent  knew  her  rights,  then  we  think  she  would  be 
entitled  to  recover  the  value  of  her  dower,  which  she  relinquished,  upon  the 
payment  of  purchase  money.  She  gave  him  her  interest  in  that  land,  that  is^ 
her  dower,  and  if  she  gave  that  up  to  Cleghorn,  and  allowed  the  whole  to  be 
sold,  he  cannot  in  equity  retain  it ;  and,  under  the  facts  in  this  bill,  she  would 
be  entitled  to  a  decree  for  the  value  of  the  dower,  with  interest  from  the  time 
Cl^horn  sold  the  land. 

We  think  there  ought  to  be  no  trouble  as  to  the  decree  which  should  be  ren- 
dered in  this  case  in  the  court  below. 

There  is  but  one  question  left  in  the  case;  that  is,  whether  Mrs.  Harlow,  at 
the  time  of  thereseission  of  the  contract,  and  its  redelivery  to  Cleghorn,  knew 
all  of  her  rights  in  the  matter.  If  she  did,  there  was  a  full  rescission  of  the 
contract,  and  she  would  only  be  entitled  to  recover  the  value  of  her  dower  in 
the  land.  But  if  she  did  not  know  of  her  rights,  and  her  agent  did  not  know  of 
them  when  the  contract  was  rescinded,  that  was  a  mistake,  and  she  would  be 
entitled  to  recover  all  the  land  brought  above  the  $600,  with  the  interest 
on  it  at  12  per  cent,  to  the  time  the  land  was  sold  by  Mr.  Cleghorn..  Thi» 
din  easily  be  settled  on  another  trial.  So  we  reverse  the  judgment  of  tho 
oourt  below  in  refusing  to  grant  a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence.    Judgment  reversed. 


ALDRinaE,  Ex^r,  o.  Aldridgb. 

(Suprefne  Ccmrt  of  Georgia,    May  1.  1887.) 

IK>ws»— Lboaot  IV  Lieu  or— Aockftancb. 

A  wife*8  claim  for  dower  cannot  be  defeated  by  the  fiict  that  her  husband  left  a 
will  in  which  he  devised  certain  property  to  her  in  lieu  of  dower.  It  must  appear 
that  the  wife  accepted  sncfa  legacy. 

Appeal  from  superior  court,  Appling  county;  Adams,  Judge. 
G.  J.  HolUm  (ft  jSfofi,  (by  brief,)  for  plaintiff  in  error.    B.  D.  Graham  and 
JP.  P.  Padgett,  (by  brief,)  for  defendant. 

Blandford,  J.    Mary  A.  Aldridge  applied  for  dower  out  of  the  lands  oC 
which  her  husband  died  seized  and  possessed.    This  application  was  met  by 
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the  objection  of  John  Aldridge,  executor  of  her  husband,  that  the  husband 
had  left  a  will  in  which  he  had  devised  certain  pfropertj  to  her  in  lieu  of 
dower;  but  there  was  no  allegation  that  the  widow  ever  accepted  any  legacy 
under  the  will.  The  j  udge  of  the  superior  court  overruled  the  objection,  and 
Assigned  her  dower. 

We  think  the  law  of  this  case  is:  marriage,  seizin,  death,  dower]  and  that 
the  decision  of  the  court  below  was  right.    Judgment  affirmed. 


Ooz  V.  Beetbb. 

(Supreme  Court  of  Georgia.    April  14,  1887.) 

BaILMENI^-FoB  BbVBPIT  op  ThIBD  PbBSOV — GABKUHKUrr. 

After  certain  property  had  been  levied  upon  and  sold,  and  the  Judgment  creditor 
satisfied,  a  snrpius  remained  in  the  officer's  hands.  This  snrplos  the  jadgraent 
•debtor  directed  the  officer  to  pay  to  his  brother,  to  be  paid  to  his  mother.  While 
the  property  was  In  the  brother*8  hands,  one  of  the  Judgment  debtor's  creditors 
garnished  him.  It  appeared  that  the  mother  had  never  authorised  the  jud|;raent 
debtor  to  put  the  money  in  his  brother's  hands,  nor  had  the  brother  promised  to 
pay  It  to  her.  Held,  that  the  money  was  the  Judgment  debtor's  property,  and  sub- 
ject to  garnishment  by  his  creditors. 

Appeal  from  superior  court,  Pike  county;  Boynton,  Judge. 
J.  8,  Pope,  (by  Broylea  <fe  Johnston,)  tor  plaintiff  in  error.    B.  F.  Dupree, 
"(by  Mobt.  L.  Rogers,)  for  defendant. 

Blandford,  J.  J.  W.  Beeves  had  certain  cotton  levied  on  and  sold  by  a 
constable,  and  it  brought  669  over  and  above  what  was  sufficient  to  pay  the 
execution  levied  on  it.  This  money  was  in  the  hands  of  the  constable,  who 
had  been  dii-ected  by  Beeves  to  pay  it  over  to  his  brother,  H.  H.  Keeves,  to  be 
paid  to  his  mother,  Mrs.  Paulina  L.  Beeves.  CJox,  a  creditor  of  J.  W.  Reeves, 
sued  out  a  summons  of  garnishment,  which  was  served  on  H.  H.  Beeves.  H. 
H.  Reeves  answered  that  summons,  and  it  appeared  from  his  answer  that  this 
669  was  in  his  hands;  that  it  was  in  his  hands  at  the  time  this  garnishment 
was  served  upon  him;  and  that  he  had  received  it  from  the  constable,  by  order 
of  his  brother,  for  the  purpose  of  paying  it  over  to  his  mother.  It  further  ap- 
p<^ared  that  Mrs.  Paulina  L.  Beeves  had  never  authorized  J.  W.  Beeves  to  put 
this  money  in  the  hands  of  H.  H.  Beeves  for  her,  nor  had  H.  H.  Beeves  prom- 
ised to  pay  her  this  money  before  the  summons  of  garnishment  was  served 
upon  him.  A  jury  in  the  justice's  court,  under  these  facts,  found  for  the  gar- 
nishee, H.  H.  Beeves.  Cox  sued  out  certiorari  to  the  superior  court,  and  the 
case  was  removed  there;  and,  upon  the  hearing  of  the  certiorari,  the  superior 
court  overruled  it,  and  affirmed  the  judgment  in  the  justice's  court.  Cox  ex- 
cepted to  that  judgment  of  the  auperior  court,  and  brought  the  case  here  for 
review. 

We  are  aware  that  a  rule  does  prevail  in  some  jurisdictions — and  probably  it 
may  be  the  correct  rule — ^that  where  one  places  money  in  the  hands  of  another, 
to  be  paid  to  a  thii-d  party,  the  third  party  may  bring  an  action  against  the  bailee 
for  tlie  money;  that  the  bailee  holds  the  money  in  trust  for  the  third  party. 
And  while  this  may  be  a  correct  ruling,  yet  a  different  rule  has  been  estab- 
lished by  this  jurisdiction.  It  has  been  decided  in  several  cases,  and  may  be 
assumed  now  to  be  the  law  of  this  state,  under  the  decisions  of  this  court,  that, 
wherever  money  is  in  the  hands  of  one  under  such  circumstances  as  these,  no 
action  will  lie  in  favor  of  the  third  party  against  the  bailee.  And  it  has  been 
further  ruled  by  this  court  that  where  money  was  in  the  hands  of  the  bailee 
before  he  promised  to  pay  it  to  a  third  party,  and  had  not  been  placed  there 
at  the  direction  of  the  third  party,  it  was  the  money  of  the  bailor  until  it  ^as 
actually  paid  over,  or  until  the  bailee  had  promised  to  pay  it  over  to  the  third 
party.  Such  were  the  decisions  of  this  court  in  Trustees  v.  Pace,  15  G&  486; 
Mayer  v.  Bank,  51  Ga.  325;  Bwrke  v.  Steel,  40  Ga.  217.    It  is  very  mani- 
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feat,  therefore,  that  the  judgment  of  the  superior  court  upon  the  ceriioraH 
was  wrong,  and  in  violation  of  the  rule  established  by  this  court.  That  rule 
has  been  settled,  and  we  do  not  feel  called  upon  to  interfere  with  it.  So  we 
reverse  the  judgment  of  the  court  below  in  overruling  the  certiorari,  and  ia 
sustaining  the  judgment  of  the  justice's  court.    Judgment  reversed. 


Head,  Adm'r,  9.  Driyek  and  others. 
(Supreme  Oowi  of  Qecrgia.    April  1%  1887.) 

1.  EjEonnEKi^^DsATH  or  Lessor. 

Id  Geor^a,  there  can  be  no  recover v  in  ejectment  where  the  sole  lessor  of  the 
plaintiff  was  dead  when  the  action  was  brought. 

2,  Same— AcnoK  bt  Administbatob. 

Prior  to  the  adoption  of  the  Georgia  Code  it  was  not  absolutely  settled  whether 
an  administrator  could  recover  in  ejectment  againat  an  heir  at  law  without  first  ob- 
taining an  order  for  sale  from  the  court  of  ordinary.    Under  the  Code  it  is  the  bet-r 
ter  practice,  if  it  is  not  indispensable,  to  obtain  sucli  order. 
{Syffahue  by  the  Omni,) 

Error  from  superior  court,  Haralson  county;  Maddox,  Judge. 
W,  Brock,  W.  P.  Robinson,  Ivy  F,  Thompson,  and  B,  N,  Broyles,  for  plain- 
tiff in  error.    No  appearance  for  defendants  in  error. 

Bleckley,  G.  J.  This  action  is  one  of  ejectment  proper.  Several  demises 
are  laid  in  the  declaration,  but  they  are  all  from  Qoodrich  Driver.  The  plain- 
tiff proved  that  Goodrich  Driver  was  in  possession  of  the  land  at  and  before 
his  death;  that,  on  bis  death,  his  children  (the  defendants  in  the  action)  took 
possession,  and  remained  in  possession;  that  he  died  in  July,  1885,  and  that 
there  were  no  debts  of  his  estate  then  or  afterwards.  Upon  this  evidence 
there  was  a  motion  to  nonsuit,  and  the  court  announced  a  purpose  to  grant 
it.  The  plaintiff  thereupon  offered  to  am^^nd  the  declaration  by  alleging  that 
the  defendants  had  taken  possession  forcibly  from  the  widow  of  Gfoodrich 
Driver,  refused  her  the  joint  use  of  the  land,  and  denied  to  her  any  right  or 
title  therein,  and  that  it  was  necessary  to  recover  for  distribution  among  the 
heirs.  This  amendment  was  denied  by  the  court,  and  the  nonsuit  waa 
awarded. 

1.  It  will  be  observed  that  there  was  no  party  plaintiff  except  the  nominal 
plaintiff  and  Goodrich  Driver,  the  alleged  lessor, — a  man  who  was  dead  at  the 
time  the  ifction  was  brought.  Por  that  reason  the  nonsuit  was  properly 
awarded.  There  can  be  no  recovery  in  ejectment  where  the  sole  lessor  of  the 
plaintiff  was  dead  when  the  suit  was  brought.  Watson  y.  Tindal,  24  Ga. 
494;  Doe  v.  Lewis,  29  Ga.  45:  Jones  v.  Tarver,  19  Ga.280;  Wesifall  v.  Scott, 
20Ga.235. 

2.  Prior  to  the  Code  it  was  not  absolutely  settled  whether  or  not  an  ad- 
ministrator could  recover  in  ejectment  against  an  heir  at  law  without  first  ob- 
taining an  oi-der  of  sale  from  the  court  of  ordinary.  CarruiJiers  v.  Bailey,  S 
Ga.  Ill;  Jordan  v.  Pollock,  14  Ga.  145;  Goodtitley.  Roe,  20 Ga.  141.  Under 
the  Code  it  is  the  better  practice,  if  not  indispensable,  in  most  cases,  to  ob- 
tain such  order.  Code,  |  2486;  Davis  v.  Howard,  56  Ga.  493,  434.  Here, 
however,  the  alleged  demises  were  not  from  the  administrator  of  the  deceased 
owner,  but  from  the  deceased  himself.  The  proposed  amendment  could  not 
have  aided  the  action  or  prevented  the  nonsuit. 

Judgment  affirmed. 


KlLLIAN  V.  Auousi'A  &  K.  B.  Co. 

{Suprema  QmH  of  Georgia.    March  25,  1887.) 

1.  Masticb  ahd  Sebyant— Nkglioenck — Fkllow-Servant— CoNNBCTiNQ  Railroad. 

Where  an  employe  of  the  P.  R.  <b  A.  Ry.  Co.  was  killed  while  riding  on  a  car  over 
a  connecting  line  belonging  to  the  A.  A  K.  Co.  owing  tu  the  defective  cunatructiou 
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of  the  latter*8  line,  the  widow  of  deceased  is  entitled  to  main  tain  bcr  action  for 
damages  for  bis  death,  whether  deceased  was  a  oo-employe  of  the  persona  on  the  A. 
A  K.  line  or  not 

*    DSFOSrnON— DSLIYBBT  BT  MaII/— ^^ATDTOKT  PBOYnZOHS. 

Where  a  deposition  is  reoeiyed  bv  the  postmaster  by  due  coarse  of  mail,  and  the 
time  of  the  reception  is  evidenced  bjr  the  official  stamp,  whereby  it  appears  that  the 
deposition  has  not  been  tampered  with  or  violated,  and  it  is  delivered  to  the  clerk 
of  court  by  a  mail  carrier,  as  shown  by  the  clerk's  oortifieate,  there  is  a  snfflcient 
compliance  with  Act  Ga.  September  26,  1883,  which  requires  the  postmaster  at  the 
office  to  which  a  deposition  is  transmitted  by  post  to  indorse  upon  the  package  the 
fact  of  its  reception  by  dae  oonrse  of  ma}!,  and  at  once  deliver  the  package  to  the 
clerk  of  the  court. 

8.  Same. 

If  the  parties,  as  authorized  by  this  act,  agree  in  writing  that  the  package  may  be 
opened,  they  thereby  waive  any  objection  to  irregularities  in  transmission  appar- 
ent on  the  outside  of  the  package. 

4.  Bvrnwic*— Opihiows— FouNDATioK. 

A  foundation  for  the  introduction  of  the  opinion  of  witnesses  as  experts  requires 
to  be  laid  only  where  the  witnesses  are  unacquainted  with  the  facts  of  the  case.  A 
witness  who  has  knowledge  of  the  material  fads  may  give  his  opinion  by  ahowlng 
the  reason  for  it,  whether  he  be  an  expert  or  not.> 

Appeal  from  superior  court,  Bichmond  county;  Lumpkim,  Judge. 

J.  8.  <ft  W.  T,  DavidsoUt  for  plaintifiP  in  error.    Jas,  Ganahl,  for  defendant. 

Hall,  J.  This  was  a  suit  brought  by  the  widow  of  Killian,  who  was  in 
the  employment  of  the  Port  Boyal  A  Augusta  Railway  Company,  and  who 
was  directed  to  accompany  a  train,  and  to  deliver  a  load  of  rough  lumber, 
slabs,  etc.,  at  the  Sibley  Mill,  a  point  on  the  Augusta  &  Knoxville  Railroad. 
The  alleged  carelessness  on  the  part  of  the  defendant  consisted  in  the  defect- 
ive construction  of  a  certain  curve  at  a  point  on  the  streets  of  Augusta,  and 
over  which  this  train  had  to  pass.  It  seems  from  the  evidence  tliat  the  de- 
ceased, the  plaintiff's  husband,  was  riding  on  the  end  of  the  car  of  the  train, 
accompanied  by  three  or  four  others  who  were  bound  upon  the  same  mission, 
and  that  at  that  curve  this  car  was  derailed,  and  he  was  killed.  This  was  sub- 
stantially the  case  made  by  the  plaintiff,  as  shown  by  the  facts  in  proof.  Upon 
the  conclusion  of  the  testimony  for  the  plaintiff,  a  nonsuit  was  awarded. 

There  was  a  dispute  as  to  the  precise  portion  of  the  front  car  occupied  by 
the  plaintiff's  husband  at  the  time  of  the  casualty  which  resulted  in  his  death. 
There  was  also  a  dispute  as  to  the  relative  safety  of  his  position, — whether  it 
was  less  safe  there  than  it  would  have  been  on  other  portions  of  the  train. 
It  was  insisted  tliat  he  was  in  the  most  dangerous  position  that  could  have 
been  taken  on  that  train.  It  was  further  contended  tliat  he  was  an  employe 
of  the  Augusta  &  Knoxville  Railroad  Company,  for  the  purpose  of  transact- 
ing the  business  in  which  he  was  then  engaged,  and  that,  in  order  to  main- 
tain this  action,  he  must  have  been  free  from  fault. 

1.  It  is  by  no  means  clear  to  our  minds  that  he  was  a  co-employe  with 
the  persons  in  the  employment  of  the  Augusta  &  Knoxville  Railroad  Com- 
pany, and  who  were  In  charge  of  the  train  on  that  occasion ;  but  we  do  not 
decide  that  question  definitely.  We  refer  on  that  subject  simply  to  the  decis- 
ion of  this  question  in  the  case  of  Cooper  v.  MtUlins,  80  Ga.  146.  But,  whether 
he  was  a  co-employe  or  not  with  those  in  charge  of  the  train,  his  widow  was 
entitled  to  maint^n  this  action  against  the  defendant,  unless  he  was  guilty 
of  negligence;  and  negligence  was  a  fact  for  the  jury  to  pass  upon,  in  that  as 
well  as  in  other  cases.  Altliough  there  was  a  conflict  of  testimony  on  that 
point,  the  jury  were  not  permitted  by  the  court  to  pass  upon  the  question; 
and,  if  upon  no  other  ground,  the  judgment  awarding  the  nonsuit  must  be 

>  Non-expert  witnesses  may  glye  their  opinion  upon  stating,  so  far  as  possible,  tlie  facts 
upoB  which  that  opinion  is  baaed.    Turnpike  Co.  v.  Andrews,  (Ind.)  1  N.  £.  .  .ep.  364. 
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set  aside^  and  a  new  trial  granted,  for  that  reason.    The  plaintiff  has  not  had 
her  rights. 

2.  There  is  one  other  qaestion  in  this  case,  which,  on  account  of  its  prac- 
tical importance,  we  deem  it  necessary  to  dispose  of.  Interrogatories  were 
sued  oat  for  one  Radford,  who  was  a  resident  of  Port  Royal,  South  Carolina. 
The  answers  to  these  in tei rogatories  were  taken  there;  and  upon  the  execu- 
tion of  the  commission  the  papers  were  tamed  over  and  mailed  from  Port 
Royal;  the  person  acting  as  postmaster  signing  the  ordinary  certificate  to  the 
tMune,  bat  not  adding  after  his  signature  the  words  '^postmaster,"  "P.  M.''  or 
anything  equivalent,  which  was  afterwards  supplied  by  the  postmaster  of 
Port  Royal  coming  into  court  and  adding  to  his  signature  the  initials  "P.  M." 
They  reached  Augusta  by  dae  course  of  mail,  as  was  shown  by  the  official 
fitampof  the  post-office  department  placed  upon  the  package  at  that  point,  and 
giving  the  dat«  of  its  arrival.  The  package  was  then  taken  by  the  carrier 
and  delivered  to  the  clerk  of  the  superior  court,  the  clerk  thereupon  entering 
on  the  package  the  name  of  the  person  trom  whom,  and  the  time  when,  he 
had  received  it.  After  remaining  in  the  office  a  short  time,  these  interrog- 
atories  were  opened  by  the  written  consent  of  both  parties,  which  was  in- 
dorsed upon  the  package. 

The  act  of  the  twenty-sixth  of  September,  1883,  authorizes  the  receipt  and 
delivery  of  interrogatories  at  any  time,  either  in  term-time  or  in  vacation.  It 
seems  to  have  been  the  main  purpose  of  this  act  to  enable  tlie  interrogatories 
to  be  deposited  in  the  clerk's  office  in  vacation.  The  first  section  of  it  requires 
that  the  postmaster  at  the  office  to  which  they  are  directed  shall,  immediately 
upon  its  reception,  indorse  upon  the  package  the  fact  of  its  reception  by  due 
course  of  mail,  and  at  once  deliver  the  piickage  to  the  clerk  of  the  superior 
court.  The  second  section  prescribes  the  duties  of  the  clerk,  which  are  to  in- 
dorse upon  the  package  the  person  from  whom,  and  the  time  when,  he  received 
it,  and,  if  received  in  vacation,  to  file  it  away  with  the  seal  unbroken,  until 
the  term  ct  the  court.  There  is,  however,  a  proviso  in  the  act,  allowing  it  to 
be  opened  at  any  time,  by  consent  in  writing  of  counsel  in  both  parties.  Acts 
1882, 1888,  p.  102. 

We  think  that  there  was  a  substantial  compliance  with  this  act.  The  re- 
ception of  the  interrogatories  by  due  course  of  mail,  and  the  time  of  the  re- 
ception, were  evidenced  by  the  official  stamp  of  the  postmaster  put  upon  the 
package  at  the  post-office,  whereby  it  appeared  that  the  interrogatories  had 
not  been  tampered  with  or  violated.  -The  delivery  of  the  package  to  the 
iderk  by  the  mail-carrier,  the  assistant  of  the  postmaster,  required  by  law  to 
act  in  bis  behalf  and  to  perform  that  duty,  was  shown  by  the  certificate  of 
the  clerk;  and,  to  render  the  act  of  any  value  in  cities  where  the  delivery  is 
made  by  carriers,  such  a  delivery,  and  such  a  memorandum  of  the  arrival  of 
the  package,  must  be  deemed  a  su  fficient  compliance  with  its  provisions.  But, 
be  this  as  it  may,  the  parties,  by  their  consent  in  writing,  agreed  that  the 
package  should  be  opened;  and  this,  we  think,  was  a  waiver  of  any  objection 
to  irregularities  in  these  respects,  apparent  on  the  outside  of  the  package. 

3.  There  are  several  other  questions  in  this  case  as  to  the  rejection  of  cer- 
tain portions  of  the  testimony,  and  as  to  whether  the  witnesses  were  experts 
or  not.  It  is  doubtful,  in  some  of  these  instances,  whether  a  proper  founda- 
tion was  laid  for  the  introduction  of  expert  testimony;  but  whether  this  be 
true  it  is  not  very  material  to  decide,  as  on  the  next  hearing  these  deficien- 
cies may  be  supplied.  To  avoid  mistake  as  to  the  foundation  to  be  laid  for 
expert  testimony,  however,  it  may  be  well  to  add  that  this  rule  applies  only 
to  one  who  is  unacquainted  with  the  facts  and  their  surroundings.  Where 
one  has  this  knowledge  of  the  facts  and  their  surroundings,  he  may  give  his 
opinion  by  showing  the  reason  for  it,  whether  he  be  an  expert  or  not. 

Upon  the  two  grounds  stated  we  reverse  the  judgment  of  the  court  below. 
Judgment  reversed. 
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Greek  «.  Ford. 

{Supreme  Court  of  Georgia,    April  428,  1887.) 

Patmbht— Appuoation  op— Unsbcubbd  Indkbtkombbs. 

The  defendant  held  a  mortgage  on  two  lots  of  land  belonging  to  the  plaintiff 
and  on  the  crops  of  turpentine  tliereon.  A  part  of  the  mortisaged  land  waa  sold, 
and  the  proceeds  applied  b}'  the  mortgagee  to  the  eztinguishnientof  the  debt.  The 
mortgagee  from  time  to  time  made  subsequent  advances  to  the  mortgagor,  and  the 
mortgagor  from  time  to  time  delivered  turpentine  to  the  mortgagee  in  payment  of 
his  indebtedness,  but  made  no  direction  how  these  payments  should  be  applied. 
Many  of  the  advances  made  were  for  preparing  turpentine  which  was  delivered  to 
the  defendant.  The  mortgagee  applied  these  payments  to  the  unsecured  indebted- 
ness, and  there  was  evidence  tenaing  to  show  that  the  mortgagor  had  knowledge^ 
of  the  manner  in  which  these  payments  were  applied,  and  made  no  objection.  The- 
value  of  the  turpentine  delivered,  with  the  proceeds  of  the  land  sold,  was  sufficient 
to  extinguish  the  mortgage,  and  the  mortgagor  claims  that  it  should  have  been  so 
applied.  The  jury  found  that  the  payments  were  properly  applied  to  tiie  unsecured 
indebtedness.    Held,  that  there  was«^vidence  sufficient  to  auatain  the  verdict 

Appeal  from  superior  court.  Worth  county;  Bower,  Judge. 
Walters  A  Amheim  and  W.  W.  Corbett,  for  plaintiff  in  error.    John  Mur- 
row  and  2>.  H.  Pope,  (by  Harrison  cfe  Peeples,)  tor  defendant. 

Hall,  J.  Green  executed  to  Ford  and  another  a  mortgage  on  two  lots  of 
land,  and  also  upon  certain  turpentine,  to  be  gathered  from  the  trees  boxed 
on  the  lands  named  in  the  mortgage,  to  secure  the  payment  of  a  debt  of  $1,500 
due  to  them.  This  mortgage  was  assigned  by  the  original  mortgagees  to  par- 
ties with  whom  they  had  dealings  in  Savannah  or  Brunswick.  It  was  sub- 
sequently reassigned  to  Ford,  the  defendant  in  error;  and  upon  its  being  re- 
assigned to  him  he  foreclosed  it,  not  only  upon  one  of  the  lots  of  land,  but 
upon  the  turpentine  crops.  The  plaintiff  defended  these  foreclosures  upon  the 
ground  that  the  mortgi^e  had  been  fully  paid  off. 

It  seems  that  by  consent  of  Ford,  who  by  reason  of  the  assignments  be- 
came the  sole  mortgagee,  one  of  the  lots  of  land  mortgaged  was  sold,  with 
the  understanding  and  agreement  that  the  proceeds  of  the  sale  should  be  ap- 
plied to  the  payment  of  the  mortgage  debt.  Ford  kept  an  account  with  this 
mortgagor,  and  charged  him  up  with  the  amount  of  this  mortgage,  and  alsd 
charged  him  with  various  amounts  of  money  and  goods  advanced  subsequent 
to  this  transaction.  The  account  as  to  the  mortgage  indebtedness  was  kept 
together  with  that  for  subsequent  advances  and  supplies.  Taking  the  valua 
of  the  turpentine  delivered,  with  the  amount  arising  from  the  sale  of  this 
mortgaged  lot  of  land,  and  applying  the  two  sums  to  the  mortgage,  it  waa  ex- 
tinguished and  paid  off.  It  should,  however,  be  stated  that  when  these  pay- 
ments were  made,  the  mortgagor  did  not  direct  how  they  should  be  appro- 
priated; and  it  is  proper  to  remark,  in  this  connection,  that  there  was  evi- 
dence tending  to  show  that  Green,  the  mortgagor,  had  knowledge  of  the  man- 
ner in  which  these  equal  payments  were  appropriated,  and  that  he  made  no 
objection. 

When  the  turpentine  was  delivered,  and  goods  wei'e  purchased,  or  money 
advanced  by  Ford  to  the  mortgagor  upon  the  general  account  between  them» 
and  allowing  a  credit  for  all  those  payments  by  the  delivery  of  turpentine,  and 
by  the  proceeds  of  this  mortgaged  lot  of  land,  the  entire  amount  of  the  ac- 
count was  not  paid  off.  Ford  appropriated,  with  the  consent  of  this  defend- 
ant, as  he  alleges,  those  payments  of  turpentine  to  the  unsecured  portion  of 
the  account;  and  the  issue  submitted  was  whether  this  was  a  proper  appro- 
priation of  the  pajrments.  The  jury  found  that  it  was,  and  that  upwards  of 
11^800  was  still  due  upon  the  mortgage,  and,  inferentially  at  least,  that  the 
payments  derived  from  the  turpentine  satisfied  and  paid  the  unsecured  por- 
tion of  the  account.  Thereupon  a  motion  for  new  trial  was  made  by  Green,  . 
upon  various  grounds,  both  general  and  special,  which  was  refused. 
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The  charge  of  the  court  covers  every  phase  of  the  case,  and  presents  the 
different  theories  of  the  case  fairly  and  fully  to  the  Jury.  There  was  evidence 
enough  to  sustain  their  finding;  indeed,  it  is  hardly  questionable  if  their  find- 
ing, under  the  proper  rules  of  law,  was  not  imperatively  demanded  by  the 
evidence.  When  a  payment  is  made  by  a  debtor  to  a  creditor  holding  several 
demands  against  him,  the  debtor  has  the  right  to  direct  the  claim  to  which  it 
shall  be  appropriated.  If  he  fails  to  do  so,  the  creditor  has  the  right  to  ap- 
propriate, at  his  election.  If  neither  exercises  this  privilege,  the  law  will  di- 
rect the  application  in  such  manner  as  is  reasonable  and  equitable,  both  as  to 
parties  and  third  persons.  As  a  general  rule,  the  oldest  lien  and  the  oldest 
item  in  an  account  will  be  first  paid;  the  presumption  of  law  being  that  such 
would  be  the  fair  intention  of  the  parties.    Code,  §  2869. 

In  Pritchard  v.  Comer,  71  Ga.  18,  this  court  held  that  where  a  mortgage 
is  given  to  secure  a  debt,  and  the  mortgagor  opens  a  subsequent  account  with 
the  mortgagee,  which  is  unsecured,  and  the  funds  arising  from  the  sale  of 
the  mortgaged  property  come  into  the  hands  of  the  mortgagor,  who  applies 
them  to  the  payment  of  the  unsecured  debt,  without  any  direction  or  con- 
sent upon  the  part  of  the  mortgagee  that  such  application  should  be  made, 
this  appropriation  is  a  violation  of  the  intention  of  the  parties,  as  deduced 
from  the  transaction  between  them,  which  was  equivalent  in  law  to  a  direc- 
tion to  apply  the  fund  to  the  extinguishment  of  the  debt  secured  by  the  mort- 
gage. This  ruling  is  repeated  in  the  case  of  UatcTier  v.  Comer,  73  Ga.  418. 
422.  But  the  case  most  nearly  in  point  is  that  of  Johnson  v.  Johnson,  30 
Ga.  857^  where  it  was  held  that  money  paid  by  the  debtor  or  his  agent  to  the 
creditor,  in  discharge  of  a  particular  debt,  cannot,  without  the  consent  of 
the  debtor,  be  applied  to  any  other. 

The  proceeds  arising  from  the  sale  of  the  mortgaged  property,  under  the 
principles  here  laid  down,  and  under  the  facts  of  the  case,  were  properly  applied 
to  the  payment  of  the  debt  for  which  the  property  was  pledged  by  the  mort- 
gage. Bat  when  the  parties  went  on  dealing  together,  and  had  various  trans- 
actions, and  money  was  sometimes  advanced  and  supplies  furnished  to  make 
and  harvest  the  turpentine,  an  implication  might  arise  from  that  that  it  was 
the  intention  of  the  parties  to  apply  the  turpentine  furnished  in  payment  of 
those  items  at  the  time  when  the  advances  were  made  and  the  supplies  fur- 
nished. That  most  if  not  all  of  it  went  in  this  way,  is  evident.  The  $700 
derived  from  the  sale  of  the  land  mortgaged  was  applied,  as  is  fairly  inferable 
from  the  testimony  of  Mr.  Ford,  to  the  extinguishment  of  the  mortgage;  and 
the  balance,  after  paying  the  unsecured  account,  went  as  an  additional  credit 
on  the  mortgage.  The  finding  of  the  jury  shows,  at  least,  that  such  was  the 
inference  they  drew  from  the  evidence. 

There  is  no  pretense  that  the  vaUue  of  this  turpentine  was  more  than  enough 
to  settle  and  pay  off  the  unsecured  accounts,  and  to  entitle  Green  to  any  fur- 
ther credits  than  those  allowed  him.  It  should  be  remarked  in  relation  to  the 
special  exceptions  to  these  charges,  as  embodied  in  the  grounds  of  the  motion 
for  new  trial,  that  there  is  but  one  of  them  that  is  approved  by  the  judge  with- 
out modification  or  qualification,  and  that  is  the  sixth  ground  of  the  motion. 
In  that  we  find  no  error.  There  are  allegations  that  the  court  failed  and  neg- 
lected to  charge  certain  things;  in  some  instances  the  court  says  he  did  charge 
them,  as  will  be  seen  by  his  general  charge. 

The  general  charge,  as  before  remarked,  covered  everything  that  was  in  the 
case.    Upon  the  whole,  we  think  there  was  no  error,  either  in  the  charge,  or 
in  the  finding  of  the  jury,  and  the  judgment  is  affirmed* 
v.Ss.fi.no.lS — 40 
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Rome  B.  Go.  v.  Bansom. 

(Supreme  Ckmrt  of  Oeorgia,    April  7,  1887.) 

1.  CxBTiORART— Remand  or  Cause— Discbstiov  or  Court. 

Code  Ga.  {  4u67,  provider  that,  '*  upon  the  hearing  of  a  writ  of  eerUorarif  the  su- 
perior court  may  return  the  same  to  the  court  from  which  it  came,  with  instrue- 
tions ;  and  in  all  cases  where  the  error  complained  of  is  an  error  in  law  which  must 
finally  govern  the  case,  and  the  court  shall  be  satisfied  there  is  no  question  of  fact 
involved  which  makes  it  necessary  to  send  the  case  back  for  a  new  hearing,  •  •  • 
it  shall  be  the  duty  of  the  said  iudge  to  make  a  final  decision.  *  *  *"  Held, 
that  when  the  case  involves  both  law  and  facts,  and  there  is  no  dispute  aa  to  the 
facts,  the  superior  court,  in  its  discretion,  may  make  a  final  disposition  of  it,  or 
may  rem  ana  the  case  for  a  new  trial. 

2,  Saxs. 

The  undisputed  Acts  showed  that  plaintiff's  cow  was  killed  on  defendant's  road 
in  a  dark,  foggy,  rainy  night,  and  that  it  was  therefore  impossible  to  see  the  cow 
until  the  train  was  within  60  feet  of  her,  and  that  every  effort  was  used  to  stop  the 
train  in  time,  but  it  was  impossible,  and  that  the  company's  agents  were  guilty  of 
no  negligence.  Upon  this  evidence  judgment  was  rendered  for  plaintiff.  Held, 
that  upon  a  writ  of  cafiorari  to  the  superior  court,  that  court  mignt,  in  its  discre- 
tion, remand  the  case  for  new  trial,  or  givefudgmeut  for  defendant. 

Error  from  superior  court,  Bartow  county;  Fain,  Judge. 
Junius  F.  Hillyer  andJ*.  C.  Branson,  for  plaiutiff  in  error.    J.  A.  Baker f 
(by  brief,)  for  defendant. 

Blandfobd,  J.  Bansom  sued  the  Bome  Bailroad  Company  in  a  justice's 
court,  to  recover  damages  for  the  killing  of  a  oow  by  the  running  of  the  de- 
fendant's trains.  On  the  trial  of  the  case,  Bansom  showed  that  his  cow  had 
been  killed  by  an  engine  of  this  company  running  on  its  road.  The  railroad 
company  showed  that  at  the  time  the  cow  was  killed  it  was  night,  and  was 
raining  and  foggy,  and  that  on  that  account  it  was  impossible  to  see  the  cow 
until  they  got  within  20  yards  of  it;  that  they  used  every  possible  effort  to 
stop  the  train  in  time,  but  it  was  impossible  to  do  so;  and  that  they  were 
guilty  of  no  negligence.  The  jury  returned  a  verdict  of  $30  for  the  plaintiff. 
The  railroad  company  sued  out  a  writ  ot  certiorari  to  the  superior  court;  and, 
upon  the  hearing  of  the  certiorari,  it  was  insisted  by  the  company  that  the 
court  should  render  a  final  judgment  in  the  case;  but  the  court  sustained  the 
certiorari,  and  directed  a  new  trial  to  be  had  in  the  justice's  court.  This  was 
excepted  to  by  the  railroad  company,  and  is  the  only  question  here. 

To  decide  the  question  made,  we  have  to  construe  section  4067  of  the  Code. 
which  is  as  follows:  **Upon  the  hearing  of  a  writ  of  certiorari  the  superior 
court  may  order  the  same  to  be  dismissed,  or  return  the  same  to  the  court 
from  which  it  came,  with  instructions;  and  in  all  cases  when  the  error  com- 
plained of  is  an  error  in  law,  which  must  finally  govern  the  case,  and  the 
court  shall  be  satisfied  there  is  no  question  of  fact  involved,  which  makee  it 
necessary  to  send  the  case  back  for  a  new  hearing  before  the  tribunal  below, 
it  shall  be  the  duty  of  the  said  judge  to  make  a  final  decision  in  said  case, 
without  sending  it  back  to  the  tribunal  below."  We  think  that,  under  this 
section  of  the  Code,  wherever  the  case  can  be  determined  as  a  matter  of  law, 
the  court  then  must  make  a  final  disposition  of  the  case.  But  where  the  case 
involves  both  law  and  facts,  and  there  is  no  dispute  as  to  the  facts,  then  the 
superior  court  may  make  a  final  disposition  of  the  case,  or  may,  aa  was  done 
in  this  case,  remand  the  case  to  the  court  below  for  another  trial. 

In  all  cases,  however,  in  which  the  facts  are  confiicting,  the  court  cannot 
make  a  final  decision  in  the  case;  but,  if  he  sustains  the  certiorari,  he  must 
order  a  rehearing  in  the  court  below.  This  was  a  case  where  it  was  in  the 
discretion  of  the  court  either  to  make  a  final  disposition  of  the  case,  or  to  re- 
mand it  for  rehearing,  and,  having  remanded  it,  he  committed  no  error;  and 
therefore  the  judgment  is  affirmed. 
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Bbooks  and  others  v.  Matthews. 

{Suprtme  Qmrt  of  Qeorgia,    April  19^  1887.) 

1.  Neootiablk  InBTBUMSNTB—VALiDiry— Fbaud. 

In  an  action  against  the  maker  of  notes  given  for  the  purchase  price  of  a  mule,  one 
of  which  contained  this  clause:  "The  mule  heing  bought  by  me  as  a  weak-eyed 
mule,  and  not  warranted  in  any  particular  whatever,'*— the  answer  alleged  a  total 
failure  of  consideration,  a  tender  of  the  mule  back  to  the  vendor,  and  that  when  the 
notes  were  read  over  to  defendant  by  the  plaintiff  he  left  out  the  portion  quoted,  and 
that  plaintiff  guarantied  the  mule  sound  except  as  to  his  eyes.  Beld^  that  a  demur- 
rer to  the  answer  should  have  been  overruled,  as  it  showed  actual  fi*aud  on  the  part 
of  plaintiff. 

2.  Saxs. 

The  fact  that  a  person  signs  a  note  which  has  been  read  to  him,  without  reading 
it  himself,  if  able,  is  no  excuse  for  the  fraud  practiced  by  the  person  who  reads  it, 
but  omits  purposely  a  material  i>ortion  thereof.^ 
8.  Wabbakty— What  Gonstitdtes— Obatuitods  Statemkmt. 

If  a  vendor  of  a  mule,  after  the  vendee  has  purchased  the  same,  and  given  his 
notes  therefor,  warrants  the  same  to  be  sound,  this  does  not  constitute  a  valid  war- 
ranty, but  is  merely  a  gratuitous  statement 

Appeal  from  superior  court.  Pike  county;  Botnton,  Judge. 
B.  F.  Dupree,  W.  /.  Iverson,  and  John  I.  Halls  for  plaintiff  in  error.    J. 
A.  Hunt  and  A.  M.  8peer»  for  defendant. 

Blandford,  J.  Matthews  brought  his  action  against  B.  M.  &  J.  W.  Brooks 
upon  two  promissory  notes,  aggregating  6165.  These  notes  contained  a 
mortgage  on  a  certain  mule,  in  which  it  was  stated  that  the  notes  were  given 
for  the  purchase  price  of  the  mule.  It  also  contained  a  waiver  of  homestead, 
and  this  stipulation:  '^The  mule  being  bought  by  me  as  a  weak-eyed  mule, 
and  not  warranted  in  any  particular  whatever."  To  these  notes  the  defend- 
ant pleaded  total  failure  of  consideration ;  furthermore,  that  he  had  tendered 
the  mule  back  to  the  plaintiff,  who  had  refused  to  take  him.  He  also  alleged 
that  when  the  notes  were  read  over  to  him  by  the  plaintiff  he  left  out  the  lat- 
ter part,  viz. :  *'The  mule  being  bought  by  me  as  a  weak-eyed  mule,  and  not 
warranted  in  any  particular  whatever."  The  defendant  alleged  that,  on  the 
contrary,  the  plaintiff  has  guiirantied  the  mule  to  be  sound  otherwise  than 
his  weak  eyes.  This  plea,  and  the  amendment  to  it,  were  demurred  to  by 
the  plaintiff.  The  court  sustained  the  demurrer,  and  dismissed  the  plea,  and 
this  is  one  of  the  errors  alleged  here. 

1.  We  think  that  the  allegations  of  this  plea  make  a  case  of  fraud  on  the 
part  of  the  plaintiff.  According  to  these  allegations,  he  read  the  notes  to  the 
defendant,  except  that  part  which  stated  that  the  mule  was  a  weak-eyed 
mule,  ''and  not  warranted  in  any  particular  whatever;"  whereas  the  plea  alleges 
the  truth  was  that  the  mule  was  warranted  in  every  particular  except  that 
it  was  a  weak-eyed  mule.  It  was  further  alleged  that  the  mule  proved  to  be 
utterly  worthless.  It  is  well  settled  by  our  Code  that  any  misrepresentation, 
act,  or  artifice  intended  to  deceive,  and  which  does  deceive,  another  to  his  in- 
jury, is  a  fraud  for  which  the  party  is  entitled  to  a  remedy,  either  in  equity 
or  in  law.  This  was  an  actual  fraud  on  the  part  of  this  plaintiff.  But  it  is 
insisted  that  the  defendant  was  guilty  of  negligence;  that  he  could  have  dis- 
covered this  fraud  before  he  signed  the  notes,  if  he  had  read  them,  for  he  could 

'A  person  capable  of  reading  and  understanding  an  instrument  which  he  signs,  is 
bouno  in  law  to  know  the  contents  thereof,  unless  prevented  by  some  fraudulent  de- 
vice, such  as  thefraudulent  substitution  of  one  instrument  for  another.  Taylor  v.  Fleck- 
enstein,  30  Fed.  Rep.  99,  and  note.  But  In  an  action  on  a  promissory  note  against  one 
who  was  unable  to  read,  held,  that  the  fact  that  the  note  was  misread  to  defendant  was 
a  good  defense  to  the  action ;  the  evidence  being  such  as  would  sustain  a  finding  of  the 
jury  that  reasonable  care  had  been  exercised  by  defendant.  Bowers  v.  Thomas,  (Wis.) 
22  N.  W.  Rep.  710. 
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read.  To  this  the  defendant  may  reply:  '*You  have  no  right  to  take  th.it 
position,  for  the  reason  that  your  own  act  induced  me  not  to  read  the  notes. 
You  threw  me  off  my  guard  by  having  read  the  notes  wrong,  and  it  does  not 
lie  in  your  mouth  to  accuse  me  of  negligence."  We  think  that  is  a  complete 
reply  as  between  these  parties.  If  these  notes  had  passed  into  the  hands  of  an 
innocent  bona  fide  holder,  probably  the  position  of  the  parties  would  have 
been  different  to  what  it  is  here.  This  is  not  a  mere  mistake  where  the  party, 
if  he  had  used  due  diligence,  could  have  discovered  the  mistake;  but  it  is  a 
case  of  actual  fraud,  perpetrated  by  one  pai-ty  on  another,  and  is  one  of  those 
cases  provided  for  by  our  Code.  Code,  §§  2634,  2966, 3176.  We  think  these 
sections  control  this  case. 

2.  There  was  another  plea  also  stricken  by  the  court,  on  demurrer,  viz.,  that 
after  the  notes  were  signed,  and  before  the  delivery  of  the  mule,  the  plaintiff 
guarantied  the  mule  to  be  sound;  and  it  is  insisted  that  that  could  be  relied 
on  as  a  warranty,  and  that  there  was  a  breach  of  this  warranty.  We  ai*e 
aware  of  the  rule  that  a  contract  in  writing  may  be  changed  by  subsequent 
parol  agreement,  but  no  such  agreement  is  set  up  in  this  plea.  He  does  not 
set  up  any  parol  agreement,  but  merely  sets  up  what  had  already  taken  plate, 
— that  this  plaintiff,  after  the  defendant  got  the  mule  out  of  the  stable,  said 
the  mule  wa^  sound  except  as  to  the  weak  eyes.  He  says  that  was  a  subse- 
quent parol  agreement;  but  we  do  not  think* it  was,  and  we  think  the  court 
was  right  in  striking  that  plea. 

As  to  the  other  plea  and  the  amendment,  we  think  that  the  court  erred  in 
sustaining  the  demurrer,  and  for  this  reason  we  reverse  the  judgment  of  the 
court  below. 


Cobb  i>.  State. 

{Supreme  Court  of  Georgia.    April  26,  1887.) 

Cbiminal  Practick— New  Tbial—Dbsbrtion  by  Codmbel. 

Defendant  having  been  convicted  of  receiving  stolen  goods  at  the  October  term 
of  the  superior  court,  1885,  took  a  bill  of  exceptions  to  the  supreme  court,  which 
affirmed  the  action  of  the  court  below  at  March  term,  1886;  and  at  the  September 
term,  18S6,  of  the  superior  court  defendant  made  a  motion  for  a  new  trial  on  the 
extraordiuanr  ground  that  hia  counsel  at  the  first  trial  bad  abandoned  his  cause 
because  his  &es  were  not  paid,  without  giving  defendant  notice  of  his  intention  to 
do  so  prior  to  the  adiournment  of  the  court;  and  also  alleged  that  the  verdict  was 
contrary  to  law  and  evidence,  and  that  he  had  discovered  new  evidence,  which, 
however,  was  merely  cumulative.  Held^  that  the  motion  did  not  come  within  Code 
Qa.  i  3721,  providing  that  on  extraordinary  grounds  new  trials  may  be  granted  alter 
the  term  of  court  when  the  trial  waslhad,  and  when  due  diligence  had  been  ob- 
served. 

*  Error  from  superior  court»  Chattahoochee  coanty;  Willis,  Judge. 

C,  J,  ThomUmAhj  Joseph F. Pirn,)  toi 

Sol.  Gen.,  (by  W.  A.  Little.)  for  the  State, 


C,  J.  Thornton,  (by  Joseph  F,  Fon, )  for  plaintiff  in  error.    J.  H,  WorriU, 
W.  i.  L 


Hall,  J.  Cobb  was  convicted  at  the  October  term,  1885,  of  Chattahoochee 
superior  court,  of  the  offense  of  receiving  stolen  goods  knowing  them  to  be 
stolen,  and  was  sentenced  to  the  penitentiary.  He  made  no  motion  for  new 
trial  at  that  term  of  the  court.  He  now  alleges  that  he  did  not  do  so  because 
the  counsel  who  had  represented  him  in  the  trial  in  the  court  below  had  aban- 
doned his  case,  in  consequence  of  his  inability  to  pay  him  his  fees.  He,  how- 
ever, after  the  adjournment  of  the  term  of  the  court,  brought  a  bill  of  excep- 
tions to  this  court,  alleging  error  in  certain  instructions  of  the  court  to  the 
jurj.  The  judgment  on  this  writ  of  error  was  affirmed  at  March  term,  1886, 
of  this  court.  At  the  September  term,  1886,  of  Chattahoochee  superior  court, 
the  plaintiff  in  error  made  a  motion  for  new  trial  upon  extraordinary  grounds, 
alleging  that  his  counsel,  on  the  first  trial  in  that  court,  had  abandoned  his 
case,  because  of  his  inability  to  pay  him  his  fees;  that  he  gave  him  no  notice 
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of  his  intention  to  do  so  prior  to  the  adjournment  of  the  court;  and  that  for 
that  reason  he  was  forced  to  submit  to  the  sentence  imposed  upon  him,  or  bring 
the  case  directly  to  this  court  by  bill  of  exceptions.  He  also  alleged  in  that 
motion  for  new  trial  that  the  verdict  was  contrary  to  the  law  and  the  evidence, 
and  without  evidence  to  support  it;  and  claimed  to  have  ascertained  some 
newly-discovered  evidence,  which  he  brings  before  this  court.  That  newly- 
discovered  evidence,  it  seems  to  us,  was  merely  cumulative  of  the  evidence 
given  on  the  trial;  for  when  the  case  was  here  before  we  held  that,  while 
knowledge  was  of  the  essence  of  the  ofFense  of  receiving  stolen  goods  know- 
ing them  to  be  stolen,  yet  that  knowledge  need  not  necessarily  be  proven  by 
direct  testimony.  It  might  be  shown  by  circumstances,  such  as  the  defend- 
ant's conduct  and^behavior,  the  character  of  the  person  from  whom  he  received 
the  goods,  the  kind  of  goods,  and  the  hour  when  received.  When  this  extraor- 
dinary motion  was  called  for  hearing,  the  solicitor  general  moved  to  dismiss 
it,  and  that  motion  was  sustained  by  the  court. 

We  think  the  court  did  not  err  in  dismissing  the  motion  for  a  new  trial. 
Such  a  case  as  this,  where  there  was  a  mere  failure  of  defendant  and  his 
counsel  to  look  after  it,  and  to  take  advantage  of  the  circumstances  as  they 
arise,  and  to  see  that  the  motion  for  new  trial  is  made  in  time,  does  not  come 
within  section  3721  of  the  Code,  prescribing  the  conditions  on  which  a  new 
trial  may  be  granted  upon  extraordinary  grounds.  One  of  the  conditions 
upon  which  such  motions  are  to  be  entertained  is  vigilance  in  discovering,  and 
prompt  action  after  the  grounds  of  the  motion  have  been  discovered  in  bring- 
ing them  to  the  notice  of  the  court.  Here  the  application  seems  to  have  been 
delayed  for  two  terms  of  the  court  after  the  grounds  upon  which  the  motion 
was  made  were  known  to  the  defendant.  We  think  that  no  reason  existed  in 
this  case  for  the  interposition  of  the  court,  on  the  grounds  of  an  extraordi- 
nary motion,  and  therefore  order  the  judgment  of  the  court  below  affirmed. 


Central  Railroad  &  Banking  Co.  of  Georgia  d.  Sawyer. 

(SupretM  09wt  of  Georgia.    April  27,  1887.)    . 

1.   CaBBIBBS — LiBM  fob  FbBIOBT — FOBBCLOflUBB. 

An  affidavit  of  foreclosare  of  a  common  carrier's  lien  miut  state,  under  Code  Oa. 
{  1991,  affirmatively,  that  a  demand  for  payment  of  the  claim  secured  by  the  lies 
was  made  alter  9uch  debt  became  dae,  and  if  it  does  not  so  state,  the  foreclosure 
proceedings  may  be  dismissed. 
3.  Samb. 

After  the  counter-affidavit  in  proceedings  to  foreclose  a  lien  has  been  filed  br 
the  defendant,  and  the  property  upon  which  the  lien  is  claimed  has  been  sold,  it  ■ 
not  too  late  to  object  to  defects  in  the  proceedings  to  fbredoee. 

Appeal  from  superior  court,  Bibb  county;  Simmons,  Judge. 

Lyon  dk  Qresham^  for  plaintiff  in  error.    Hardeman  <§  Davis,  for  defendant. 

Blakdford,  J.  The  Central  Railroad  attempted  to  foreclose  a  lien,  as  com- 
mon carrier,  against  certain  property  of  Sawyer.  The  property  which  was 
levied  on  under  that  foreclosure  was  sold  by  order  of  the  ordinary  under  the 
statute.  The  defendant,  when  the  case  was  called,  moved  to  dismiss  the  pro- 
ceedings, upon  the  ground  that  the  foreclosure  did  not  state  that  a  demand 
had  been  made  after  the  debt  or  the  claim  of  the  plaintiff  had  become  due; 
and  the  court  sustained  this  motion,  and  that  is  the  error  complained  of  here. 

In  the  first  place,  the  plaintiff  in  error  insists  that  it  was  not  necessary  to 
do  anything  more  than  allege  in  the  affidavit  that  demand  for  payment  had 
been  made,  without  stating  when  it  was  made, — whether  before  or  after  the 
debt  became  due;  and  he  relies  upon  the  case  of  Wright  v.  Phillips,  ^  €hi. 
197.  It  will  be  seen  by  an  examination  of  that  case  that  the  point  was  not 
made  before  the  couil;  when  that  case  was  determined.    In  the  case  of  Ar^der^ 
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son  V.  Beards  54  Qa.  138,  this  court  distinctly  held  that  the  affidavit  of  fore- 
closure must,  under  section  1991  of  the  Code,  show  affirmatively  that  the  de- 
mand for  payment  was  made  after  the  debt  became  due.  So,  also,  in  the  case 
of  Gilbert  v.  Marshall^  56  Ga.  148,  the  same  ruling  was  made  by  this  court, 
and  the  case  of  Wright  v.  Phillips,  46  Ga.  197,  was  there  alluded  to,  and  it 
was  ruled  that  in  that  case  the  point  had  not  been  made. 

The  plaintiff  inerror  further  insisted  that  after  the  counter-affidavit  had  been 
filed  by  the  defendant,  and  the  property  had  been  sold,  this  was  a  waiver  of 
any  defect  in  the  proceedings  of  foreclosure,  and  it  was  loo  late  then  to  demur 
or  object  to  the  proceedings  of  foreclosure.  This  position  is  equally  untena- 
ble, as  appears  from  the  case  of  Toole  v.  lowers^  49  Ga.  301,  where  it  was  ex- 
pressly ruled  by  this  court  that  after  a  counter-affidavit  had  been  filed  by  the  de- 
fendant, and  after  the  defendant  bad  replevied  the  property,  he  was  not  too 
late  to  move  to  dismiss  the  proceedings  on  account  of  any  defect  therein.  So 
we  think  that,  under  the  decisions  of  this  court,  the  judgment  of  the  court 
below  should  be  affirmed.    Judgment  affirmed. 


Thomas,  Guardian,  «.  Peyton,  Trustee. 

{Supreme.  Oourt  of  Qeorgia,    April  29,  1887.) 

BSIOPPSL— PARTITIOir  BY  AOBBEMENT. 

A.  aDd  B.  agreed  to  purchase  a  certain  piece  of  land,  and  indiyidnallv  furnished 
the  money  therefor,  but  had  the  deeds  fi-oro  the  vendor  of  an  undivided  half  of  the 
land  run  to  A.  as  guardian  of  his  children,  and  to  B.  as  trustee  of  his  wife,  and 
afterwards,  by  prior  i^reement,  partitioned  to  each  other  by  deed  the  land  so 
bought.  Held,  in  a  suit  by  A.  as  guardian  against  B.  as  trustee  for  partition,  that 
each  was  estopped  from  denying  the  validity  of  the  partition  already  made  between 
themselves. 

Appeal  from  superior  court,  Dougherty  county;  Bower,  Judge. 
D.H.  PopeAhj  Harrison  &  Peeples,)  for  plaintiff  in  error.    Wright  c& 
ArnTieim  and  /.  W.  Walters,  for  defendant. 

Blandfobd,  J.  Thomas  and  Peyton  bought  of  one  Welch  a  certain  tract 
of  land  in  the  town  of  Albany.  A  deed  was  made  by  Welch  to  Thomas,  as 
guardian  for  his  children,  to  an  undivided  half  interest  in  this  tract  of  land; 
and  Welch  also  made  a  deed  to  Peyton,  as  trustee  for  his  wife,  to  an  undivided 
half  interest  in  the  same.  It  appears  from  the  evidence  that  Thomas  and 
Peyton,  before  and  at  the  time  of  the  purchase  of  this  land,  had  agreed  upon 
a  division  of  it  between  themselves.  They  paid  the  money  individually.  It 
does  not  appear  that  the  money  belonged  to  anybody  but  themselves.  After 
the  purchase  was  made  and  the  deeds  were  taken,  they  executed  deeds  to  each 
other,  dividing  the  land  as  they  had  agreed  to  do  prior  to  the  purchase.  Pey- 
ton put  some  improvements  on  the  poition  of  the  land  assigned  to  him  under 
this  division  between  himself  and  Thomas.  Then  Thomas  filed  this  petition 
for  partition.  Under  these  facts,  it  was  left  to  the  court  to  determine,  ami 
he  dismissed  the  petition  for  partition,  and  that  is  the  judgment  complained  of. 

The  court  put  his  judgment  on  the  ground  that  the  deeds  from  Welch  to 
Thomas,  and  from  Welch  to  Peyton,  conveyed  an  absolute  title  to  them,  and 
did  not  convey  title  to  the  children  of  Thomas  or  the  wife  of  Peyton.  How- 
ever this  may  be,  whether  a  right  or  wrong  ruliug  as  to  the  construction  of 
these  deeds,  (and  we  are  inclined  to  think  that  the  court  was  wrong;  that  the 
title  was  in  Thomas  as  guardian,  and  Peyton  as  trustee,)  yet  they  had  bought 
the  land  with  their  own  money,  and  agreed  upon  a  division  of  it  before  the 
purchase  was  made,  and  after  the  purchase  they  did  partition  it  among  them- 
selves, and  we  think  they  are  both  estopped  from  denying  that  partition.  It 
does  not  lie  in  their  mouths  to  complain  of  it.  It  is  their  own  act,  and  should 
not  be  set  aside  at  the  instance  of  either  one  of  them.    If  the  monev  with  which 
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they  parchiised  the  land  had  belonged  to  Peyton's  wife,  or  to  the  children  of 
Thomas,  it  might  be  that  hereafter  those  parties  themselves  could  be  heard  to 
complain  about  that  partition  which  the  father  and  husband  had  made  be- 
tween themselves;  but  the  father  of  the  children  cannot  himself  come  in  by 
petition  for  partition  and  undo  what  he  Iiaa  already  done.  And  the  court 
having  dismissed  this  petition  for  partition,  we  think  the  judgment  was  cor- 
rect.   Judgment  affirmed. 


Smiley  and  another  v.  Pearob. 
(Supreme  Omrt  of  North  OmroHna.    October  24,  1887.) 

1.  Eyidbitcb—Dkcla RATIONS— Tbust. 

Ill  a  suit  to  establish  a  trust,  testimony  as  to  facts  tending  to  show  a  recognition 
of  the  trust,  and  steps  in  the  direction  of  giving  it  effect,  is  relevant  and  admissible. 

2.  Tbupt—Pboof  of— Acts  of  Tbdsteb. 

A  charge  to  the  iary  to  consider,  upon  the  question  of  the  existence  of  the  parol 
trust  claimed  by  the  plaintiff,  the  acts  of  the  alleged  trustee,  one  of  the  defend- 
ants, in  connection  with  the  trust  property,  is  not  error. 

Appeal  from  superior  court,  Johnson  county;  James  E.  Shepherd,  Judge. 
C.  if.  Cooke^  for  plaintiff.    C,  M.  Busbee  and  A.  Jones,  for  defendant. 

^HiTH,  C.  J.  A  tract  of  land  consisting  of  two  parts,  the  one  estimated  to 
contain  119  and  the  other  110  acres,  in  the  aggregate  229  acres,  whereof  an 
equitable  title  is  set  up  to  the  smaller  tract  in  the  present  action,  belonged  to 
one  H.  M.  Whitley,  and  was  by  his  deed  of  March  9,  1878,  conveyed  to  the 
defendant  J.  B.  Fearce.  It  is  alleged  in  the  complaint  that  the  purchase 
money  was  paid  by  J.  W.  Fearce,  the  father  of  the  said  J.  B.  Fearce,  and  the 
plaintiff  M.  B.  Smiley,  and  title  taken  upon  the  terms  and  with  an  agreement 
on  the  part  of  the  bargainor  that  he  would  hold  the  land  as  trustee  for  the 
joint  and  equal  benefit  of  both.  The  land  was  afterwards  conveyed  to  T.  B. 
Purnell,  and  by  him  to  the  defendant  J.  W.  Lee.  A  series  of  other  deeds, 
somewhat  complicating  the  plaintiff's  equity,  seem  to  have  passed  between 
the  parties,  the  effect  of  which  will  appear  from  the  findings  of  the  Jury  upon 
the  issues  submitted  to  them;  but  it  is  needless  to  set  them  out  in  detail,  as 
their  bearing  and  materiality  are  disposed  of  in  the  verdict.  The  issues  and 
the  responses  to  each  are  as  follows: 

*'(1)  Did  J.  B.  Fearce  hold  the  legal  title  to  the  tracts  of  land  described  in 
the  pleading,  in  trust  for  himself  and  the  plaintiff,  M.  B.  Smiley,  in  equal 
proportions,  in  fee,  and  were  tliey  conveyed  to  T.  B.  Furnell  subject  to  said 
trust?  Yes.  (2)  Did  T.  B.  Purnell  execute  and  deliver  to  Mrs.  Smiley  a 
deed  for  the  110-acre  tract?  Yes.  (3)  Were  the  note  and  mortgage  executed 
by  Smiley  and  wife  to  J.  B.  Fearce  without  consideration,  and  void?  Yes. 
(4)  Did  B.F.Montague  have  notice  thereof?  Yes.  (5)  Did  B.F.  Montague 
have  notice  of  the  trust,  alleged  by  the  plaintiff,  at  the  time  of  the  execution  of 
the  deed  to  him?  Yes.  (6)  Did  J.  W.  Lee,  before  the  delivery  of  the  deed 
to  him,  have  notice  that  the  mortgage  and  note  were  without  consideration 
and  void?  Yes.  (7)  Did  J.  W,  Lee,  before  the  delivery  of  the  deed  to  him, 
have  notice  of  the  trust  alleged  by  the  plaintiff?  Yes.  (8)  Was  J.  W.  Lee 
a  purchaser  for  value  of  the  note  and  mortgage?  No.  (9)  Was  he  a  purchaser 
for  value  of  the  land  ?  Yes,  for  119  acres  only.  (10)  Did  J.  B.  Fearce  accept 
said  mortgage,  have  it  registered,  and  sell  the  same  to  Lee?  No."  Upon 
these  findings  the  court  gave  the  judgment  set  out  in  the  record  in  favor  of 
the  feme  plaintiff. 

1.  The/eme  plaintiff  testified  to  repeated  conversations  with  her  brother,  the 
defendant  Fearce,  in  which  he  said  their  father  paid  for  the  land,  and  that  they 
were  to  share  it  equally,  adding  that  he  would  go  to  Baleigh,  sell  to  Purnell,  and 
he  could  sell  witness  110  acres,  which  seems  to  have  been  the  division  agreed 
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upon.  That  witness  afterwards,  with  Pearce,  wentto  Kaleigh,  when  Pom^ 
sold,  Pearce  being  present,  half  the  land  to  witness,  and  delivered  a  deed  for 
the  same  to  her.  But,  as  it  was  without  the  signature  of  his  wife,  the  deed 
was  handed  back  to  him  that  she  might  also  execute  it;  that  subsequent!/ 
Purnell  delivered  the  deed  to  witness,  perfected  as  required,  and  demanded  his 
fee  of  950;  that  witness  paid  him  five  dollars  and  said,  *'I  have  not  the  residue 
of  the  money;  keep  the  deed  until  I  can  get  it;"  and  this  was  assented  to,  and 
the  deed  placed  with  one  Stronach,  to  be  surrendered  when  the  debt  was  paid. 
The  exception  is  to  the  "foregoing*'  testimony,  without  pointing  out  the  ob- 
jectionable parts,  and  unless  it  is  all  inadmissible,  the  exception  must  be  over- 
ruled, as  decided  in  Bamltardt  v.  Smithy  86  N.  C.  479,  But  we  do  not  see 
the  sufficiency  of  the  reiison  given  for  the  objection,  nor  any  other  reason  for 
eKcluding  the  evidence.  It  consists  of  a  narrative  of  facts  which  go  to  show  a 
lecognition  of  the  attaching  trust,  and  a  step  in  the  direction  of  giving  it  effect, 
'.rhey  are  relevant  and  significant  to  uphold  the  denied  trust,  and  are  matters 
dehors  the  admissions  of  the  existence  of  the  trust. 

2.  The  second  exception  is  to  that  portion  of  the  testimony  of  the  same  wit- 
ness which  is  in  these  words:  "When  the  deed  was  written  in  Pumell's  of- 
fice, J.  B.  Pearce  said:  *  Now  give  me  a  mortgage  on  the  land  for  a  thousand 
dollars,  and  I  will  give  it  to  your  wife,  and  you  will  not  have  to  pay  it.'  I 
iisked  Purnell  if  that  was  all  right.  He  said,  'yes,  if  he  would  give  it  up,  it 
was  all  right.'  I  gave  the  mortgage  and  note,  and  afterwards  asked  Purpell 
for  them.  He  said  Pearce  had  them,  but  he  would  get  them  for  me.  He 
asked  me  for  some  money.  I  said  I  had  it, — ^the  $45, — but  wanted  the  note  and 
mortgage  Itefore  1  paid  it.  This  was  before  Purnell  had  conveyed  the  land." 
No  ground  is  assigned  for  the  objection  to  this  evidence,  nor  does  any  occur 
to  us.  It  gives  the  details  of  what  transpired  in  presence  of  the  defendant 
Pearce,  and  previous  to  the  acquirement  by  Lee  of  any  interest  in  the  prem- 
ises. 

The  third  exception  immediately  following  rests  upon  no  better  basis  of  sup- 
port, and  all  the  evidence  is  pertinent,  as  showing  a  recognized  and  unexe* 
cuted  trust  attaching  in  favor  of  the  plaintiff. 

Thus  disposing  of  the  rulings  upon  questions  of  evidence,  we  come  now  to 
consider  the  charge.  The  defendants  requested  the  judge  to  charge  that  the 
declarations  of  the  defendant  J.  B.  Pearce  to  the  plaintiffs  were  not  evidence 
against  the  defendants  Lee  and  Montague  of  the  existence  of  a  parol  trust  in 
favor  of  Mary  B.  Smiley,  and  that,  taking  all  the  evidence  together,  there  was 
not  sufficient  evidence  to  be  submitted  to  the  jury,  as  against  Lee  and  Mon- 
tague, bo  establish  the  creation  of  a  trust  in  favor  of  A£try  B.  Smiley,  In  110 
acres  claimed  at  the  time  of  the  purchase  of  tlie  land,  or  the  payment  for  the 
same,  or  the  execution  of  the  deed  to  J.  B.  Pearce  by  Whitley.  His  honor  de- 
clined to  give  the  instructions  as  asked  for,  and  charged  as  follows:  '*  That  if 
the  jury  believe  that  .J.  W.  Pearce,  at  the  time  of  the  purchase  of  the  lands  from 
Whitley,  furnished  the  money,  and  had  the  land  bought  partly  for  his  daughter. 
Mary  B.  Smiley,  the  circumstance  of  the  execution  of  the  deed  to  Purnell,  and 
his  deed  to  Mary  B.  Smiley,  (if  the  jury  shall  believe  that  the  same  was  eoce- 
cuted  without  consideration,)  may  be  taken  into  consideration  by  the  jury 
upon  the  question  of  the  existence  of  the  parol  trust  claimed  by  the  plaintiff, 
and  it  was  for  them  to  say  how  the  matter  was."  Defendants  excepted  to 
the  refusal  to  give  the  instruction  asked,  and  to  the  charge  as  given. 

We  are  reluctant  to  entertain  a  complaint  to  the  instructions  refused,  when 
asked  in  such  general  terms,  and  the  first  portion  of  them  is  in  substance  to 
rule  out  evidence  already  passed  on  and  admitted.  This  we  do  not  deem  it 
necessary  further  to  consider  in  review.  But  the  essential  point  presented 
is  the  alleged  absence  of  evidence  of  matters  outside  of  the  declarations  of  the 
original  trustee  to  attach  a  valid  trust  to  his  estate.  This  allegation  is  with- 
out the  support  of  facts,  and  the  charge  could  not  rightfully  have  been  giveo 
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The  declarations  held  to  be  insufficient  themselves  to  show  a  trust  which  a 
court  of  equity  will  enforce  are  such  as  are  but  admissions  of  a  trust  antece- 
-dentlv  created,  but  do  not  include  such  as  create  and  annex  the  trust  to  th« 
legal  estate.  These  are  not  mere  declarations,  but  acts  which  form  and  con- 
stitute the  trust,  and  when  the  creation  of  them,  contemporaneously  with  th« 
transfer  of  the  legal  estate,  is  established,  we  do  not  see  the  need  of  proof  of 
outside  matters  in  corroboration.  But  the  declarations  here  proved  are  but 
Amissions  of  the  pre-existing  trust,  and  do  require  such  support,  and  in  our 
opinion  it  is  furnished.  What  significance  has  the  transfer  to  Purnell,  and 
his  transfer  of  110  acres  to  the  plaintiff,  but  as  overt  acts  in  furtherance  of 
the  trust,  and  looking  to  its  execution? 

The  subject  is  carefully  considered  in  Shields  v.  Whitaker,  82  K.  G.  522, 
where  it  was  held  that  an  agreement  for  a  compromise,  and  where  one  is  of- 
fered 200  acres  of  land  in  settlement,  was  a  sufficient  outside  fact  to  meet  the 
requirements  of  the  rule.  The  charge  given  in  substitution  is  entirely  perti- 
nent, and  obnoxious  to  no  just  complaint. 

There  is  no  error.    The  judgment  is  affirmed. 


MoLawhorn  v.  Worthimgton. 
{Supreme  Court  of  North  OaroHna.    October  24,  1887.) 

1.  DSBD— DBBCRXPrXOV—SUFFICIKNCY  TO   PAflS  TiTLK. 

A  deed  described  the  land  conveyed  09  *'  all  that  tract  or  parcel  of  land  situate  im 
said  county,  and  bounded  as  follows:  Adjoining  the  lands  of  B.,  H.,  M.,  T.,  and 
others,  containing  360  acres,  more  or  less."  i7«/<2,  that  the  description  was  saf- 
ficientJy  definite  to  pass  title,  and  that  parol  evidence  was  admissible  to  locate  tbs 
land. 

2.  Samb. 

The  deed  described  the  land  conveyed  as  "all  that  tract  or  parcel  of  land  lying 
and  being  in  P.  county,  known  as  a  part  of  the  John  T^ripp  land^  adjoining  the  lands 
of  B.,  W.,  and  others,  containing  100  acres."  It  was  in  evidence  that  the  "John 
Tripp  land  "  consisted  of  two  tracts,  one  of  15  and  the  other  of  160  acres,  and  that, 
together,  they  were  so  known ;  bnt  there  was  no  proof  that  any  particular  portion 
of  the  "John  Tripp  land  "  was  known  as  "  a  part  of  the  John  Tripp  land.'^  EM, 
that  the  description  was  too  indefinite  to  convey  title. 

^.    EZBOUTOBS  AND  AdMIITISTIIATOBS— SaLK  BY  EXBCUTOB— VALIDrFT. 

In  special  proceedings  In  North  Carolina  by  the  administrator  for  leave  to  sell 
the  intestate's  land,  the  summons  was  issued,  returnable  in  10  days  arter  service, 
instead  of  20  days ;  the  order  of  sale  was  made  two  days  before  the  return-day  named 
in  the  summons;  no  notice  of  confirmation  of  sale  was  given;  the  decree  of  con- 
firmation was  made  on  the  day  of  sale :  the  guardian  ad  litem  was  appointed  with- 
•oat  inquiry  as  to  his  fitness  or  notice  or  his  appointment ;  and  there  was  no  answer 
•or  appearance  in  the  action  by  any  of  the  defendants  of  age,— all  of  whom,  how- 
•ever,  were  served.  Held  that,  the  court  having  jurisdiction  of  the  parties  and  the 
snbject-matter,  these  informalities  did  not  operate  to  render  a  sale  made  by  the  ad- 
ministrator, ander  leave  granted  in  the  proceedings,  void. 

Appeal  from  superior  court,  Pitt  county;  Shepherd,  Judge. 
Gilliam  A  Son,  for  McLawhorn,  appellee.     W.  B.  Rodman  dt  San^  for 
Worthington,  appellant. 

Merrimon,  J.  This  action  was  brought  to  recover  the  land  described  in 
the  complaint.  On  the  trial  the  plaintiff  put  in  evidence  a  deed  from  Jere- 
miah Worthington,  administrator  of  Susan  Worthington,  deceased,  dated 
January  28,  1877,  which  recited  that  this  administrator  was  licensed  and 
empowered  to  sell  and  convey  the  real  estate  of  said  deceased  hereinafter  de- 
scribed ;  that  he  "did  sell  by  public  auction  the  real  estate  of  the  said  deceased 
hereinafter  described,"  etc.;  and  the  land  is  therein  described  as  ''all  that 
tract  or  parcel  of  land  situated  in  said  county,  and  bounded  as  follows:  Ad- 
joining the  lands  of  Augustus  Braxton,  James  Hines,  T.  A.  Manning,  Caleb 
Tripp,  and  others, — containing  three  hundred  and  sixty  acres,  more  or  less,** 
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etc.  The  plaintiff  further  offered  parol  evidence  to  prove  that  the  land  thu»- 
mentioned  and  described  was  bounded  by  the  lands  of  Augustus  Braxton  on 
the  west,  James  Hines  on  the  north,  T.  N.  Manning  on  the  east,  and  Galeb- 
Xripp  on  the  south,  and  by  the  lands  of  one  Bail  and  of  the  heirs  of  one  Ellas 
Blount  at  other  points;  and  then  offered  the  deed  as  evidence,  and  witnesses 
to  prove  these  facts,  and  that  the  description  in  said  deed  fitted  the  lands^ 
claimed  by  the  plaintiff,  and  described  in  the  complaint,  and  no  other  tract 
in  the  county,  and  that  they  knew  the  land  by  this  description;  also  that 
Susan  died  seized  of  no  other  land  in  the  county.  Testimony  and  deed  ob- 
jected to  by  defendant.  Objection  overruled  and  testimony  received,  and  de-^ 
fendant  excepted. 

The  plaintiff  offered  in  evidence  the  record  of  special  proceedings  under 
which  Jeremiah  Worthington,  administrator  of  Susan  Worthington,  obtained 
authority  to  sell  her  land.  Objected  to  by  defendant,  because  the  same  was 
irregular  and  void,  in  that  the  summons  was  issued  and  returnable  in  10  days 
after  service,  instead  of  20  days,  and  that  the  order  of  sale  was  made  two  days 
before  the  return-day  named  in  the  summons;  that  no  notice  of  confirmation 
of  sale  was  given,  and  that  the  decree  of  confirmation  was  made  on  the  day 
of  sale;  that  the  guardian  ad  litem  was  appointed  without  inquiry  as  to  his 
fitness  or  notice  of  his  appointment;  that  there  was  no  answer  or  appearance 
in  the  action  by  any  of  the  defendants  of  age.  The  court  overruled  the  ob- 
jection, and  the  defendant  excepted. 

The  defendant  contended,  and  requested  the  judge  to  declare,  that  the  deed 
from  Jeremiah  Worthington,  administrator  of  Susan  Worthington,  to  the 
plaintiff  was  void  for  want  of  authority  to  sell  the  land,  which  the  judge  re- 
fused to  do,  and  the  defendant  excepted. 

The  plaintiff  having  closed  his  case,  the  defendant  offered  in  evidence  a 
deed  from  Andrew  Woithington  and  his  wife,  Susan,  to  Elizabeth  ButtSr 
dated  January  1, 1870.  It  was  objected  to  by  the  plaintiff  on  the  ground  that 
the  description  of  the  land  attempted  to  be  conveyed  was  too  vague  and  un- 
certain.  The  testimony  of  witnesses  showed  that  the  John  Tripp  land  con- 
sisted of  one  tract  of  15  acres,  and  one  tract  of  160  acres,  which  together  were 
known  as  the  John  Tripp  land  included  in  the  allotment  by  the  commissioners- 
to  Susan  Worthington.  There  was  no  evidence  showing  that  any  particular 
portion  of  the  John  Tripp  land  was  known  as  a  part  of  the  John  Tripp  land. 
The  defendant  offered  to  prove  that  said  John  Tripp  tract  of  land  adjoined 
on  the  west  the  land  known  as  Willis  Worthington's,  and  on  the  north  by 
the  lands  of  Kichard  H.  Butts.  Upon  this  evidence,  his  honor  held  that  the 
description  of  the  land  attempted  to  be  conveyed  by  this  deed  was  too  indef- 
inite, and  conveyed  no  title,  and  the  defendant  excepted. 

The  last-mentioned  deed  described  the  land  therein  mentioned  as  "all  that 
tract  or  parcel  of  land,  lying  and  being  in  the  county  of  Pitt  and  state  of 
North  Carolina,  known  as  a  part  of  the  John  Tripp  land  adjoining  the  lands 
of  Richard  Butts,  Willis  Worthington,  and  othera,  containing  one  hundred 
acres. " 

There  is  no  assignment  of  error  in  the  record  as  to  the  admission  or  effect 
of  the  report*  of  the  commissioners  who  made  partition  of  the  land  of  Spier 
Wortliington,  deceased,  among  his  heirs  at  law,  and  this  court  must  confine 
its  action  to  the  correction  of  errors  assigned.  It  is  stated  in  the  case  settled 
upon  appeal  that  this  report  was  put  in  evidence  without  objection. 

As  to  the  first  exception,  we  think  the  reference  to  and  description  of  the 
land  in  the  deed  was  sufficiently  definite  to  render  the  deed  effectual  in  this 

>  It  was  in  evidence  that  the  lands  allotted  to  Susan  Worthington  of  the  lands  of  her 
father,  Spier  Worthington,  (being  lot  No.  3.)  consisted  of  the  following  parcels:  CI) 
A  lot  of  9i  acres  lying  on  the  extreme  east ;  (2)  a  lot  of  15  acree  of  the  John  Tripp  land ; 
(S)  a  SDiall  lot,  unknown  quantity,— the  Loving  land;  (4)  a  lot  of  160  acres  of  John 
Tripp  land;  (5)  a  lot  next  on  the  west  of  the  John  Braxton  tract. 


Digiti 


zed  by  Google 


N.  C]  STATE  V.  LACKHAK.  686 

respect,  A  particular  tract — all  of  a  particular  tract— owned  by  the  intes- 
tate, adjoining  the  lands  of  certain  persons  named,  is  designated  upon  the  face 
of  the  deed;  it  points  to  the  tract  intended.  And,  obviously,  the  evidence 
produced  was  pertinent  and  competent  as  lending  to  prove  that  the  land  was 
that  embraced  by  the  deed  and  the  description,  as  specified  in  the  complaint. 
Broum  T.  Coble,  76  N.  C.  391;  Whartoti  v.  Bbom,  88  N.  C.  344. 

We  are  also  of  opinion  that  the  objection  to  the  special  proceedings  put  in 
evidence  cannot  l:^  sustained.  There  were  irregularities  and  informalities 
in  them,  but  not  such  as  rendered  it  void.  The  court  had  jurisdiction  of  the 
subject-matter  and  of  the  parties;  it  certainly  so  appeared  upon  the  face  of 
the  record.  The  summons  was  served  upon  all  the  defendants  except  one, 
who  was  of  age,  and  accepted  service.  It  seems  that  one  or  more  of  them 
may  have  been  infants;  this,  however,  appears  only  by  inference.  It  seems 
that  a  guardian  ad  litem^  for  whom  does  not  appear,  was  informally  ap- 
pointed, and  he  accepted  service  of  the  summons.  Such  irregularities  do  not 
render  the  proceedings  void;  they  may  afford  ground  for  a  motion  in  the  pro- 
ceedings themselves  to  set  the  judgment  aside,  but  not  for  attacking  them  col- 
laterally. Besides,  such  irregularities  seem  to  be  cured  by  the  statute.  Code, 
§  887 ;  8tanea  v.  Gay,  92  N.  C.  455-464;  Fowler  v.  Poor,  93  N.  C.  466;  Hare 
V.  HoUomon,  94  N.  C.  14;  Ward  v.  Lowndes,  96  N.  C.  376,  2  S.  E.  Rep.  591. 

If  it  be  granted  that,  in  any  possible  view  of  the  deed  offered  in  evidence 
by  the  appellant,  it  could  be  upheld  as  sufficiently  designating  a  particular 
tract  of  land,  no  evidence  was  produced  to  prove  *'that  any  particular  por- 
tion of  the  John  Tripp  land  was  known  as  a  part  of  the  John  Tripp  land." 
There  was  an  absence  of  proof  to  help  the  description  in  the  deed. 

No  error  appears,  and  the  judgment  must  be  affirmed.    Judgment  affirmed. 


State  tj.  Laokmak. 
(Supreme  Ootirt  qf  North  Oarofina.    October  31,  1887.) 

1.  Gbiminal  Practicb— Appeal— No  Judgmekt  Below. 

Defendant  was  arrested  for  a  misdemeanor  of  which  justices  of  the  peace  have, 
nuder  Code  N.  0.  {  892,  exclusive  original  jurisdiction.  He  waived  trial,  and  en- 
tered into  a  bond  to  appear  before  the  superior  court.  Heldj  the  court  had  no  ju- 
risdiction, as  there  was  uo  judgment  before  the  justice,  and  no  appeal  to  the  court 
by  which  to  confer  it. 

2.  8amb— Appeal— Abbbbt  op  Judgment. 

In  a  criminal  prosecution  where  no  indictment  has  been  found,  the  court,  on  ap- 
peal, will  arrest  judgment,  even  when  no  exception  has  been  filed  or  motion  made. 

Appeal  from  district  court,  Johnston  county;  J.  H.  Merrihon»  Judge. 
TTte  Attorney  General,  for  the  State.    No  counsel  contra^ 

Davis,  J.  On  the  tenth  day  of  May,  1887,  D.  W.  Fuller  made  oath  before 
C.  W.  EoEBTON,  a  justice  of  the  peace  for  the  county  of  Johnston,  that  in 
said  county,  "on  or  about  the  tenth  day  of  May,  1887,  Louis  Lackman  did, 
contrary  to  law,  offer  for  sale  on  the  streets  of  Smithfleld,  to  the  highest  bid- 
der, merchandise  as  a  Cheap  John  merchant,  contrary  to  the  statute, "  etc. 
Upon  this  affidavit  a  warrant  was  issued  by  the  said  justice  of  the  peace,  on 
the  same  day,  for  the  arrest  of  the  said  Lackman,  and  commanding  that  he  be 
brought  before  the  said  justice  of  the  peace,  or  "some  magistrate  of  said  county, 
immediately  to  answer  the  above  complaint,  and  be  dealt  with  as  the  law 
directs."  This  warrant  was  returned  "executed"  on  the  tenth  of  May,  1887, 
whereupon  the  following  entry  was  made  on  the  back  thereof:  "The  de- 
fendanty  TiOuis  Lackman,  waives  a  trial,  and  thereupon  it  is  adjudged  tliat 
he  enter  into  a  bond  in  the  sum  of  two  hundred  dollars  for  his  appearance  at 
the  next  term  of  the  superior  court  to  be  held  in  the  court-house  In  Smith  field 
on  the  third  Monday  before  the  first  Monday  in  September,  1887."    This  was 
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dat(Kl  tenth  May,  1887,  and  signed  by  the  justice  of  the  peace.  The  case  was 
tried  before  Merrimon,  J.,  at  the  fall  term,  1887,  of  the  superior  court  of 
Johnston,  and  the  record  sets  out  that  "upon  the  foregoing  warrant  and  ap- 
peal the  case  came  on  for  trial,  *  *  *  when  the  defendant,  Louis  Lack- 
man,  by  his  attorney,  pleaded  not  guilty,  whereupon  the  following  jurors 

Snamingthem]  being  chosen,  etc.,    ♦    ♦    ♦    for  their  verdict  say  that  thej 
nd  the  defendant  guilty.'*    Upon  this  verdict  there  was  a  judgment  from 
which  the  defendant  appealed. 

The  evidence  is  set  out  in  the  case  stated,  but  it  is  apparent  upon  the  recx>rd 
that  the  superior  court  did  not  have  jurisdiction,  and  the  judgment  must  be 
arrested.  The  prosecution  was  intended  to  punish  for  a  violation  of  chap- 
ter 135,  §  23,  Acts  1887,  which,  among  other  things,  imposes  a  tax  of  S50 
on  itinerant  salesmen,  commonly  known  as  *' Cheap  John  merchants,"  and 
requires  a  license  to  be  obtained  by  them  before  selling.  Section  35  of  the 
act  makes  it  a  misdemeanor  for  such  persons  to  sell  merchandise  without 
first  paying  the  tax  and  obtaining  the  license,  punishable  "by  fine  not  ex- 
ceeding fifty  dollars,  or  imprisonment  not  exceeding  thirty  days."  It  also 
subjects  them  to  a  penalty  of  $50,  which  penalty  it  is  the  duty  of  the  sheriff 
to  recover.  The  punishment  imposed  not  exceeding  a  fine  of  950,  or  impris- 
onment for  30  days,  the  justice  of  the  peace,  under  section  892  of  the  Code. 
had  exclusive  original  jurisdiction  within  six  months.  There  was  no  trial 
had  before  the  magistrate,  and  no  judgment,  and  consequently  there  could  be 
no  appeal ,  by  which  alone  the  appellate  court  could  acquire  jurisdiction.  The 
justice  of  the  peace  seems  only  to  have  exercised  his  functions  as  a  oommifc- 
ting  magistrate,  and  required  the  defendant  to  enter  into  bond  for  his  appear- 
ance to  answer  in  the  superior  court,  and  this  seems  to  have  been  treated  as 
an  appeal. 

There  was  no  bill  of  indictment  found  by  a  grand  jury.  This  was  erroDe- 
ous.  It  is  a  criminal  prosecution;  and  though  no  exception  has  been  filed, 
nor  any  motion  made  to  arrest  the  judgment,  it  is  nevertheless  our  duty  to 
examine  the  record,  and  see  if  there  is  any  error  in  it.  State  v.  Wilsoriy  Phil. 
(N.  0.)  237. 

There  is  error,  and  the  judgment  must  be  arrested. 


State  v.  Embrt. 

{Supreme  Co\trt  of  North  Cdrolina,    October  81,  1P37.) 

1.  Intoxicating  Liquobs — Illeaal  Sale — Licsmsje — Burdxh  or  Pboof. 

In  a  prosecution  for  selling  and  retailing  spirituous  liquor  without  a  license,  th« 
burden  of  evidence  to  prove  the  ezistenoe  of  a  license  lies  upon  the  defendant,  eyem 
though  the  license  is  a  matter  of  record.    iXaie  v.  Morrison,  8  Dev.  115,  followed. 

3.  CBiaciNAL  Practice— Motion  in  Arrbst. 

An  indictment  charged  the  unlawful  selling  and  retailing  of  spirituous  liquor 
in  the  county  of  Wake.  The  only  witness  testified  that  he  boaght  liquor  of  the  d^ 
fendant  in  the  city  of  Raleigh,  wake  county.  Hefd^  that  a  motion  in  arrest  of 
judgment  would  be  refused,  as  it  did  not  appear  that  there  was  an  exception  to  tb« 
law  in  regard  to  Raleigh  township. 

TJie  Attorney  General^  for  the  State.    /.  C  L,  ffairis,  for  defendant. 

Davis,  J.  This  was  an  indictment  tried  before  Shepherd,  J.»  at  the 
March  term,  1887,  of  Wake  superior  court.  There  were  three  counts  in  the 
indictment,  to  the  first  two  of  which  a  noL  pros,  was  entered,  and  the  de- 
fendant was  tried  upon  the  third  only,  which  charged  "that  the  said  A.  Y. 
Emery,  on  the  day  and  year  last  aforesaid,  at  and  in  the  county  aforesaid* 
willfully  and  unlawfully  did  sell  and  retail  unto  Lafayette  Nash  spirituous 
liquor,  by  a  measure  and  quantity  less  than  a  quart,  to-wit,  by  the  pint,  he,  the 
said  A.  v.  Emery,  not  then  andthere  having  a  license  to  sell  and  retail  spir- 
ituous liquor,  against  the  form,  **  etc. 
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The  only  evidence  was  that  of  Lafayette  Nash,  who  testified  "that  on  Mon- 
day a  week  ago  he  bought  a  cup  of  corn  whisky,  less  than  a  quart,  of  the  de- 
fendant, in  the  city  of  Baleigh,  Wake  county,  and  that  he  paid  him  15  cents 
for  it." 

The  defendant  asked  the  court  to  instruct  the  juiy  that  there  was  no  evi- 
dence to  show  that  he  had  sold  the  whisky  without  a  license.  The  court  de- 
clined to  give  the  instruction,  and  the  defendant  excepted. 

"The  court,  among  other  things,  charged  the  jury  that  if  they  were  fully 
satisfied  that  the  defendant  sold  the  whisky,  as  stated  by  the  state's  witness, 
and  that  the  defendant  had  no  license  to  sell,  he  was  guilty  under  the  third 
count;  and,  if  defendant  relied  upon  a  license  to  sell,  it  was  his  duty  to  pro- 
duce it. "  The  defendant  excepted  tp  that  part  of  the  charge  that  related  to  the 
production  of  the  license. 

There  was  a  verdict  of  guilty,  and  the  defendant  moved  for  a  new  trial,  (1) 
because  of  the  refusal  to  give  the  instructions  asked  for;  (2)  because  the 
court  erred  in  instructing  the  jury  as  to  the  duty  of  the  defendant  to  pro- 
duce the  license.  Motion  overruled,  and  defendant  excepted.  The  defend- 
ant then  moved  in  an*est  of  judgment  upon  the  third  count,  for  that  it  did 
not  charge  any  indictable  offense  in  Haleigh  township.  Motion  overruled, 
and  defendant  excepted.    Judgment  and  appeal. 

We  can  see  no  error  in  refusing  the  instructions  asked  for,  nor  can  we  see 
any  error  in  the  charge  given  by  his  honor.  The  production  of  the  license,  if 
there  was  one,  was  a  question  of  evidence.  The  defendant  says:  "The  state 
must  show  that  there  was  no  license,  because  it  alleged,  and  it  was  neces- 
sary for  it  to  allege,  that  he  had  none."  The  contrary  has  been  adjudged 
and  settled  by  authority  and  conclusive  reasoning.  The  license,  if  it  exist  at 
all,  must  be  in  the  possession  of  the  defendant;  and  ever  since  the  case  of 
State  V.  Morrison,  3  Dev.  115,  (more  tlian  50  years,)  it  has  been  regarded  as 
sett-led  in  this  state  that  proof  of  the  existence  of  a  license  to  retail  must 
come  from  the  defendant.  The  clear  and  satisfactory  reasoning  of  Judge 
KuFFn?,  in  the  opinion  in  that  case,  by  which  it  is  made  an  exception  to  the 
general  rule,  "that  he  who  alleges  must  prove,*'  has  been  accepted  by  the 
court.  But  counsel  for  the  defendant  now  asks  us  to  overrule  that  decision, 
upon  the  assumption  that  there  was  a  necessity  for  it  when  State  v.  Morrison 
was  tried  which  no  longer  exists,  because  of  the  fact  that  license  issued  is 
now  a  matter  of  record.  So  it  was  when  the  decision  referred  to  was  made, 
and  it  has  since  been  recognized  in  State  v.  Evans,  5  Jones,  L.  250,  and  in  State 
y.  Wilboume,  87  N.  C.  529,  cited  by  counsel  for  defendant,  though  in  the 
latter  case,  Buffin,  J.,  says  it  should  be  limited  as  a  precedent  "strictly  to 
the  facts  of  the  case."  It  can  never  work  a  wrong  or  injury  to  the  accused, 
and  we  can  see  no  reason  for  reversing  it  now.  This  disposes  of  the  excep- 
tion to  his  honor's  charge. 

We  are  unable  to  see,  from  the  record,  upon  what  ground  the  motion  in  ar- 
rest of  judgment  is  based,  and  it  was  not  pressed  in  this  court.  The  charge 
is  for  retailing  unlawfully,  and  without  license,  in  the  county  of  Wake,  and 
the  evidence  sustains  the  charge.  If  there  is  an  exception  in  regard  to  Ra- 
leigh township,  it  has  not  been  made  to  appear  to  us. 

There  is  no  error. 
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DoRTCH  and  others  t;.  Benton  and  others. 
(Supreme  Court  qf  North  Cbrolina.    October  31,  1887.) 

1.  Homkstbad-^Insolvvncy— GoxrYKYANOB  IN  Fbaud  of  Csxoitobs. 

An  insolvent  who  conveys  land  to  hia  wife  in  fraud  of  his  creditors  does  not,  in  a 
suit  against  him  and  his  wife  by  such  creditors  to  subject  the  laud  to  their  claims, 
forfeit  his  homestead  riKhts  therdn. 

2.  Execution— Pebsonal  Bxkmftion— CtoNTEBSiON  or  Money  into  Realty. 

One  who  employs  his  money  in  the  purchase  of  land  tarns  it  into  real  estate, 
and  is  entitled  to  the  homestead,  but  not  to  the  personal  property  exemption. 

Appeal  from  superior  court,  Wayne  county;  Shepherd,  Judge. 

J.  R,  Bryan,  for  plaintiff.    8.  W.  laler  and  W,  R.  Allen,  for  defendant. 

Merrihon,  J.  The  plaintiff^  are  creditors  of  the  husband  defendant,  and 
it  appears  that  the  latter,  being  insolvent,  purchased  the  tract  of  land  described 
in  the  complaint  at  the  price  of  83,500;  that  of  this  price  he  paid  the  sum  of 
81,620,  and,  with  the  view  to  defrand  and  in  fraud  of  his  creditors,  he  pro- 
cared  the  title  to  the  land  to  be  made  to  Ills  wife,  the  feme  defendant,  and  he 
and  she  at  once  executed  a  mortgage  of  the  same  to  the  defendant  W.  H. 
Johnson,  to  secure  the  balance  of  the  purchase  money  mentioned.  The  hus- 
band and  wife  insisted  that,  notwithstanding.the  fraud  as  ascertained  by  the 
verdict  of  the  jury,  they  were  entitled  to  a  homestead  in  the  land,  and  per- 
sonal property  exemption,  subject  to  the  mortgage  referred  to.  The  court 
gave  judgment  for  the  plaintiffs,  allowing  a  personal  property  exemption  of 
•500  to  the  husband.  The  husband  and  wife,  having  assigned  error,  appealed 
to  this  court. 

It  was  decided  in  Cnimmen  v.  Bennet,  68  N.  C.  494,  that  a  party  who  con- 
veyed his  lands  to  another  in  fraud  of  his  creditors  did  not  thereby  forfeit  his 
homestead,  and  leave  it  subject  to  be  sold  under  execution  to  pay  his  debts, 
because,  as  to  it,  the  conveyance  was  not  fraudulent.  The  creditor  could  not 
have  sold  it  if  the  conveyance  had  not  been  made.  It  was  not  subject  to  be 
sold  under  execution.  In  that  respect  he  suffered  no  detriment.  The  fraud 
consisted  in  conveying  the  land, — that  part  of  it  not  embraced  by  the  home- 
stead. This  was  subject  to  be  sold  under  the  execution,  and  the  conveyance 
as  to  it  was  therefore  fraudulent  and  void  as  to  the  creditor.  The  latter  had 
no  interest  as  to  the  homestead;  that  was  a  matter  between  the  debtor  and 
>the  person  to  whom  he  made  the  conveyance.  Duvall  v.  Rollins,  71  N  C. 
218;  Rankin  v.  Shaw,  94  N.  C.  405,  and  cases  there  cited. 

The  husband  defendant  had  the  right  to  purchase  the  land  in  question;  and 
having  done  so,  and  paid  $1,620  of  the  purchase  money,  he  at  once  became 
entitl^  to  a  homestead  in  it,  subject  to  the  charge  of  the  balance  of  the  pur- 
chase money  remaining  unpaid,  and  debts  as  to  which  the  homestead  is  not 
exempt  from  execution  or  other  final  process,  as  pointed  out  in  Mebane  v. 
Layton,  89  N.  C.  896.  The  homestead  in  the  land  thus  purchased  was  not 
subject  to  sale  under  execution  to  satisfy  the  debts  of  the  plaintiffs;  they  had 
no  interest  In  it,  and  it  was  not,  therefore,  as  to  them,  fraudulent  for  the  hus- 
band to  cause  the  title,  as  to  it,  to  be  conveyed  to  his  wife.  The  conveyance 
was,  however,  fraudulent  as  to  the  excess  above  the  homestead,  as  to  credi- 
tors, and  to  that  extent  the  plaintiffs  had  the;  right  to  have  the  land  sold  to 
pay  their  debts,  subject  to  the  mortgage  debt,  the  balance  of  the  purchase 
money  thereof. 

If  the  husband  defendant  had  not  employed  the  money  he  had  in  the  pur- 
chase of  the  land,  he  might  have  been  entitled  to  the  personal  property  ex- 
emption to  be  taken  out  of  it;  but  he  chose  to  employ  the  money  in  the  pur- 
chase of  the  land.  He  thus  turned  it  into  real  estate,  and  thereby  precluded 
himself  from  the  right  to  the  personal  property  exemption  to  be  assigned  out 
of  it.    The  money  ceased  to  be  personal  property  of  this  defendant;  he  turned 
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it  into  land,  as  he  had  the  right  to  do.  He  was  therefore  entitled  to  the  home- 
stead, and  not  to  the  persons^  property  exemption.  And,  as  to  the  homestead, 
that  was  a  matter  between  the  husband  defendant  and  his  wife,  to  whom  he 
4»nsed  the  conveyance  to  be  made. 

There  is  error.  Let  this  opinion  be  certified  to  the  superior  court,  to  the 
'end  the  judgment  may  be  modified  in  conformity  with  it,  and,  as  thus  modi- 
Hed,  affirmed.    It  is  so  ordered. 

Feb  Cubiah.    Let  each  party  pay  his  own  costs. 


DbVEKBUX  f>,  iMBtJBANOB  GO. 

(Supreme  Court  of  North  OaroHna,    October  81,  1887.) 
Pbincipax.  and  Aoknt-t  Liability  of  Pbinoipal — Aokitt'b  GoMMiBsioire— RBSciasioir 

OF  CONTBACT^IirSDRANCB. 

An  insnrance  coropanv  canceled  a  policy  a  few  days  after  isene,  and  returned  the 
premium  received,  less  tne  earned  preroiam  and  the  commission  paid  its  agent.  It 
demanded  of  the  aficent  that  he  shoald  return  bis  commission  to  the  insured,  less  the 
commission  on  the  earned  premium.  The  agent  did  so,  and  sued  the  company  for 
the  amount  retnnied.  Heia,  there  was  no  cause  of  action,  as  there  was  no  mistake 
as  to  the  facts,  and  the  payment  was  the  voluntary  act  of  the  agent. 

Appeal  from  superior  court.  Wake  county;  Mebbimon,  Judge. 
Batchelor  4i  Devereua^  for  plaintiff.    FtUler  <&  Snow  and  S.  C.  Smith,  for 
•defendant. 

Smith,  C.  J.  The  plaintiffs  action  is  to  recover  from  the  defendant  com- 
pany the  sum  of  $535.18,  alleged  to  be  due  him  as  commissions  on  a  premium 
paid  by  the  Carolina  Central  Railroad  Company  on  an  insurance  of  its  prop- 
erty by  the  defendant  company  brought  about  by  the  plaintiff's  agency.  After 
4;he  pleadings  were  put  in,  and  several  amendments  made  to  each  subse- 
quenlly«  of  which  it  is  not  necessary  particularly  to  speak,  and  a  series  of 
continuances,  an  order  of  reference  was  entered,  at  October  term*,  1886,  re- 
ferring the  action  **to  Armistead  Jones,  Esq.,  under  the  Code.**  At  the 
August  term  of  the  year  following  the  referee  made  his  report,  which  is  full 
^nd  voluminous,  and  concludes  with  his  finding,  as  matter  of  law,  that  the 
plaintiff  is  entitled  to  the  sum  demanded,  and  that  this  right  is  not  impaired 
iyy  the  fact  that,  with  the  money  in  his  hands,  he  paid  it  over  to  the  insured 
^ter  the  rescission  of  the  policy  by  the  insurer,  and  at  its  command;  this  be- 
ing done  under  protest,  and  with  an  assertion  of  the  plaintiff's  right  thereto. 
There  were  exceptions  taken  to  the  report  as  stated  by  counsel  in  the  argu- 
ment, but  they  are  not  sent  up  with  the  record,  but  the  material  facts  em- 
tXNlied  were  lidd  before  the  presiding  judge,  upon  which  his  ruling  is  made, 
^nd  the  appeal  taken  by  the  plaintiff.  The  facts  contained  in  this  statement, 
and  the  action  of  the  court  based  upon  it,  are  as  follows:  The  Carolina  Cen- 
tral Railway  Company  paid  to  the  defendant,  the  Rochester  C^erman  Insur- 
ance Company,  the  sum  of  $5,471.75  premium  upon  a  policy  of  insurance  is- 
sued by  it;  and  the  defendant  insurance  compan v  paid  plaintiff  $547.17  as 
commissions  for  procuring  said  insurance  as  broker  and  as  agent  for  the  rail- 
road company;  that  eight  days  after  said  policy  went  into  effect  it  was  can- 
^celed  by  defendant  company,  and  the  defendant  company  returned  to  the  rail- 
way company  this  amount,  less  the  amount  of  the  earned  premium  and  the 
commission  paid  plaintiff;  and  demanded  of  the  plaintiff  that,  under  the  de- 
fendant's agreement  with  him,  made  before  the  issuance  of  the  policy,  he 
should  return  the  amount  of  commissions  he  had  received  to  the  railway  com- 
pany, less  commissions  on  earned  premium.  The  plaintiff,  upon  such  de- 
mand, returned  to  the  railway  company  the  said  sum  of  $535.18 ;  protesting  at 
jthe  time  that  he  was  not  bound  to  do  so  under  his  contract  with  defendant  com- 
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pany,  and  did  not  waive  any  of  his  rights.  On  this  statement  of  fact,  the 
court  having  intimated  an  opinion  that  the  plaintiff  could  not  recover,  the 
plaintiff  in  submission  thereto  takes  a  nonsuit  and  appeals  to  the  supreme 
court. 

The  rescission  of  the  policy,  it  is  not  contradicted,  was  in  the  exercise  of  a 
right  reserved  in  the  policy,  nor  is  it  anywhere  intimated  that  it  was  not  done 
in  good  faith,  and  from  a  due  regard  to  the  supposed  interests  of  the  insur- 
ance company.  The  consequences  of  putting  an  end  to  the  contract  in  this 
way  are  that  so  much  of  the  premium  Is  retained  as  measures  the  period  dur- 
ing which  the  contract  remained  in  force,  of  which  the  insured  has  had  the 
benefit,  and  this  without  abatement  from  commissions  allowed  soliciting 
agents  or  other  charges  incurred.  The  referee  finds  it  to  have  been  the  usage 
of  such  agents  to  refund  their  ratable  charge,  though  he  reports  the  defend- 
ant to  be  a  *' broker*'  to  whom  the  rule  did  not  apply,  though  **they  did  re- 
turn such  commissions  whenever  they  saw  fit."  Kow,  it  may  well  admit  of 
question  whether  the  contingent  termination  of  the  contract,  an  essential  ele- 
ment in  it,  does  not  enter  into  and  modify  the  contract  which  provides  com- 
pensation for  agents  dependent  upon  the  amount  of  the  premium  received,, 
so  that  the  agent  and  the  company  share  only  in  what  is  retained  by  the  lat- 
ter. Such  would  seem  to  result  f  rum  the  restoration  of  the  contracting  par- 
ties to  their  original  status,  except  while  the  contract  was  in  operation.  But 
admitting  the  point  to  be  disputable,  and  the  construction  of  the  agreement 
between  the  agent  and  his  principal  in  this  respect  doubtful,  the  plaintiff,  with 
the  money  in  hand,  upon  the  defendant's  demand,  pays  over  to  the  insured 
what  was  admittedly  due  it,  and  now  asks  the  aid  of  the  court  to  compel  the 
defendant  to  pay  it  back  to  him.  It  was  out  of  the  premium  that  the  plain- 
tiff was  to  take  his  compensation.  He  did  so,  and,  while  the  defendant  re- 
turned all  that  came  into  its  hands,  the  plaintiff  did  the  same  as  to  his  share, 
making  the  restitution  in  full  to  which  the  insured  was  entitled.  We  know 
of  no  principle  upon  which  the  present  demand  can  be  supported.  There  was 
no  mistake  as  to  facts,  and,  though  reluctantly  done,  it  was  the  voluntary 
act  of  the  plaintiff.  The  action  would  not  lie  against  the  defendant  for  money- 
received  to  the  plaintiff's  use,  for  it  was  not  received  by  the  defendant  at  all;, 
nor  for  money  paid  to  defendant's  use,  and  at  its  request,  since  in  such  case 
a  contract  is  implied,  whereas  here  it  is  expressly  negatived  by  the  facts.  It 
must  be  declared  thai  there  is  no  error,  and  the  Judgment  is  affirmed. 


Digiti 


zed  by  Google 


Ga.J  STEPHENSON  V.  EBERHART.  641 


Stephenson  Und  others  v.  Eberhart  and  others. 

{Supreme  Court  of  Georgia.    Mardi  31,  1887.) 

HOHEffTSAD— SaLB  AND  RbIITVEBTUBHT— LIABILITY  OF  PUBCUASBB. 

A  sale  of  homestead  property  was  ordered  by  the  chancellor  for  reinvestment  In 
another  homestead,  under  Code  Ga.  |  2025,  and  the  interest  of  the  head  of  the  fam- 
ily claiming  the  exemption  went  to  the  purchaser  of  the  original  homestead  estate. 
This  estate  was  levied  upon  to  subject  the  "  interest  in  reversion,"  after  the  home- 
stead exemption  shoula  terminate,  to  tlie  payment  of  the  creditors  of  the  debtor 
claiming  it.  Held  that,  as  the  above  section  expressly  provided  that  the  purchaser 
should  be  substituted  for  the  family  of  the  debtor,  and  that  he  should  be  exempted 
from  interference  by  Judgment  creditors  of  the  latter  to  the  same  extentand  forthe 
same  length  of  time  as  the  debtoi,  the  interest  not  exempt  was  not  subject  to  levy 
during  the  continuance  of  the  homestead  estate. 

Error  from  superior  court,  Hart  county;  Lumpkin,  Judge. 
Hodges  cfe  Van  Duzer,  for  plaintiffs  in  error.    A,  G,  McCurrt/,  /.  T.  Oa- 
home,  and  T,  C.  Carlton,  for  defendants. 

Hall,  J.  Under  the  fifth  section  of  the  act  of  the  sixteenth  September, 
1878,  (Acts,  100;  Code,  §  2025,)  wliich  is  an  act  to  carry  into  effect  a  certain 
section  of  the  constitution  of  1877,  in  relation  to  the  sale  and  reinvestment  of 
the  proceeds  of  property  set  apart  as  a  homestead,  a  sale  of  the  property  in 
controversy  was  ordered  by  the  chancellor  for  reinvestment,  and  the  plaintiffs 
in  error  became  the  purchasers  at  that  sale.  By  the  provisions  of  that  act, 
when  the  sale  of  the  homestead  is  made  in  the  manner  therein  prescribed,  it 
operates  to  pass  to  the  purchaser  the  **  en  tire  Interest  and  title  of  the  benefici- 
aries in  the  exempted  property,"  and  also  ''the  interest  and  title  owned  before 
the  exemption  was  made  by  the  party  out  of  whose  estate  the  property  was  so 
exempted;"  and  it  provided  that  the  purchaser  shall  receive  the  property,  and 
hold  the  same  as  to  all  liens  thereon  against  the  original  debtor,  with  the 
same  exemption  therefrom  and  for  the  same  length  of  time  as  was  allowed  to 
said  original  debtor  before  such  sale.  This  act  further  provides  that,  by  con- 
sent of  all  the  lien  creditors,  the  liens  of  such  creditors  may  be  by  such  order 
divested  and  transferred  to  such  newly-acquired  property. 

The  consent  of  the  lien  creditors  to  transfer  their  liens  to  the  property  pur- 
chased by  the  proceeds  of  the  sale,  and  to  divest  them  from  the  property  for 
which  this  was  substituted,  was  not  obtained,  but  a  creditor  of  the  head  of 
the  family,  after  the  property  was  sold  to  the  purchaser  under  this  decree 
made  by  the  chancellor,  in  conformity  with  the  statute,  proceeded  to  levy  an 
execution  upon  the  Innd  thus  purchased,  subject  to  the  homestead  charge  or 
incumbrance  laid  upon  it.  The  object  of  this  levy  was  to  subject  the  interest 
in  reversion,  as  it  is  styled,  of  the  debtor  in  this  homestead,  in  the  hands  of 
the  purchaser,  to  the  payment  of  the  execution  levied,  while  the  homestead 
and  exemption  were  still  in  full  force,  and  before  there  was  a  termination  or 
removal  of  the  homestead  charge  or  incumbrance  from  the  estate.  It  is 
not  contended  that,  had  the  property  with  the  homestead  on  it  remained  in 
the  hands  of  the  debtor's  family,  the  remainder  or  reversionary  interest  of  the 
owner  could  have  been  levied  on  before  the  termination  of  the  homestead; 
and,  had  it  been,  the  contention  would  have  been  unavailing,  as  was  decided 
by  this  court  in  the  case  of  Jolly  v.  Lofton,  61  Ga.  154. 

Now,  as  by  the  express  terms  of  the  statute  of  1878  this  purchaser  was  sub- 
stituted for  the  family  of  the  debtor,  with  the  provision  in  his  favor  that  he 
should  be  exempted  from  interference  by  these  judgment  creditors,  to  the 
same  extent,  and  for  the  same  length  of  time,  that  the  debtor  and  his  family 
would  be  exempted,  we  think  that  this  law  is  decisive  of  the  point  made  and 
pissed  on  in  this  case.  Indeed,  the  language  of  the  statute  is  so  plain  that  it 
does  not  stand  in  need  of  interpretation.  It  construes  itself,  and  exempts  the 
property  purchased.  In  the  hands  of  the  vendee,  from  levy  and  sale,  in  the 
v.3s.E.no.l4 — 41 
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same  manner,  and  to  the  same  extent,  it  would  have  been  so  exempt  had  the 
sale  never  been  made. 

It  is  insisted,  however,  that,  according  to  the  decision  of  this  court  in  two 
cases,  (Skinner  v.  Moye,  69  Ga.  476,  and  Sank  v.  Smisson,  73  Ga.  423,)  this 
case  is  taken  out  of  the  operation  of  this  rule ;  but  each  of  these  cases  is  clearly 
distinguishable  in  its  circumstances  from  the  one  at  bar.  In  the  latter  of 
these,  the  debtor  and  his  family  applied  for  the  sale  of  this  land,  not  for  the 
purpose  of  reinvesting  the  proceeds  of  the  sale  in  other  property  in  the  state 
of  Georgia,  but  with  a  view  of  its  removal  out  of  the  jurisdiction  of  the  court 
to  the  state  of  Texas,  where  they  proposed  to  make  a  similar  investment. 
This  was  treated  as  deliberate  abandonment  and  renunciation  of  the  home- 
stead, and  a  relinquisbment  of  the  rights  of  the  beneficiaries  to  the  same,  and 
seems  to  have  been  regiirded  as  effectually  terminating  their  interest  therein  as 
would  the  happening  of  other  events,  which,  under  the  provisions  of  the  law, 
free  the  estate  from  the  charge  put  upon  it;  such  as  the  death  of  the  beneficia- 
ries, or  the  attain  ment  of  majority  by  the  minor  children,  or  the  marriage  of  the 
female  children  of  the  family,  and  their  departure  from  the  paternal  roof. 
Upon  that  ground,  and  that  ground  alone,  this  court  held  that  not  only  the 
reversion  of  the  homestead,  but  the  entire  property  on  which  it  was  laid,  be- 
came subject  to  the  payment  of  the  debts  of  the  head  of  the  family.  In  the 
other  case  cited,  (Skinner  v.  Moye,)  the  sale  was  made  in  accordance  with  an 
act  held  to  be  unconstitutional,  and  was  acquiesced  in  for  a  considerable 
length  of  time.  It  was  not  a  sale  made  under  the  provisions  either  of  this 
act  or  of  the  act  of  1876,  of  which  this  is  amendatory,  or  rather  for  which  it 
was  a  substitute. 

It  is  needless  to  enlarge  upon  the  reasons  for  preventing  the  interference 
by  creditors  with  property  upon  which  a  homestead  is  charged.  Among 
others,  it  is  evident  that  the  power  to  levy  and  sell  the  estate  under  execution 
could  not  be  permitted  without  manifest  injustice,  both  to  the  owner  of  the 
property  and  to  his  creditors,  as  the  uncertainty  of  the  duration  of  that  home- 
stead would  so  depreciate  the  value  of  the  estate  as  would  lead  inevitably  to 
its  sacrifice.  The  contingencies  which  would  contribute  to  this  result  are  so 
numerous,  and  so  apparent,  that  it  would  be  a  waste  of  time  to  attempt  to 
specify  them.  But  to  confer  power  upon  a  purchaser  at  sheriff's  sale,  who 
might  be  alien  in  blood  and  affection  to  the  family,  and  whose  interests  are 
personally,  in  most  cases,  opposed  to  theirs,  to  overlook  and  control  the  estate 
in  which  the  homestead  is  taken,  and  interfere  with  its  use  and  management, 
thus  annoying  the  family  in  various  ways,  would  seem  to  be  opposed  directly 
to  the  idea  of  the  framei-s  of  our  constitution  in  ordaining  the  right,  and  to 
all  of  our  legislation  designed  to  carry  into  effect  this  constitutional  provis- 
ion, the  plain  object  of  which  was  to  secure  parents  and  their  dependent  off- 
spring a  home,  during  the  continuance  of  this  charge  or  incumbrance  upon 
the  estate,  without  the  disturbance  or  annoyance  which  would  be  occasioned 
by  the  enforcement  of  the  demands  of  importunate  creditors,  and  to  extend 
to  those  who  acquired  rights  in  the  estate,  by  a  sale  of  the  property,  made  in 
accordance  with  law,  the  enjoyment  of  the  same  rights  and  privileges  which 
they  had.  There  was  error,  therefore,  in  holding  that  the  interest  of  the  orig- 
inal owner  in  the  property  on  which  this  homestead  was  placed  was  subject 
to  levy  and  sale  during  the  continuance  of  the  homestead,  although  the  prop- 
erty had  passed  to  a  purchaser  in  accordance  with  the  provisions  of  law  for  its 
sale  and  reinvestment.    Judgment  reversed. 
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Morris  v,  Neel,  Receiver. 

{Supreme  Court  of  Oeorffia.    April  6,  1887.) 

Pastkrbship — Liability  of  Partnsb — Oowtkibution — Scx)pe  of  PAim^icitsHip  Ddtibs. 
Plaintiff  enters  a  partnerahiD  agreemeut  for  the  purchase  and  sale  of  slaves.  His 
partner  was  to  furnish  the  funas,  and  he  merely  to  sell  the  slaves.  They  gave  a 
joint  and  several  note  to  reimburse  the  purchaser  of  an  unsound  slave,  and  the 
note  was  collected  from  his  partner*8  estate.  Hetd^  that  plaintiff  was  not  liable  for 
contribution. 

Error  from  superior  court,  Cobb  county;  Brown,  Judge. 
J.  O.  Gartrell,  W,  P.  McClatehu$  Irwin  <fe  Irwin^  and  George  N.  Lestet\ 
for  plaintiff  in  error.     W,  JT.  Moore  and  W.  J.  Winn,  for  defendant. 

Blandford,  J.  One  Huguley  brought  his  action  upon  a  promissory  note 
signed  by  the  firm  name  of  Morris  &  Tumlin,  whereby  they  promised,  jointly 
and  severally,  to  pay  him  a  certain  sura  of  money  by  a  certain  time.  A  ver- 
dict was  rendered,  and  judgment  entered  thereon,  in  favor  of  Huguley  against 
James  S.  Morris  and  one  Gray,  as  the  administrator  of  Lewis  Tumlin,  who 
had  died  after  the  commencement  of  the  suit.  The  judgment  was  against 
them  jointly  and  severally,  and  also  as  a  firm.  Mr.  Neel>  the  defendant  in 
error,  was  appointed  by  the  circuit  court  of  the  United  States  receiver  of  the 
estate  of  Tumlin,  and  by  the  direction  of  that  court  compromised  this  judg- 
ment with  Huguley,  and  paid  a  certain  amount  in  satisfaction  of  it;  which 
pa3rment  was  entered  upon  the  execution,  and  the  execution  and  judgment 
were  transferred  by  Huguley  to  Neel,  as  receiver.  Keel  then  caused  a  levy 
of  this  execution  to  be  made  upon  the  property  of  Morris,  as  he  said,  for  con- 
tribution. Morris  thereupon  filed  the  bill  in  this  cu'^e  on  the  equity  side  of 
the  court,  in  which  he  alleged  that  the  note  which  had  been  given  to  Huguley, 
in  the  name  of  Morris  &  Tumlin,  was  given  by  him  under  the  following  cir- 
cumstances: He  alleges  that  he  and  Tumlin  were  engaged  in  the  sale  of 
negroes,  and  that  the  contract  entered  into  between  him  and  Tumlin  was 
that  Tumlin  was  to  furnish  the  negroes,  or  to  furnish  the  money  to  buy  ne- 
groes, and  he  (Morris)  was  to  sell  them;  and  that  after  all  the  expenses  had 
been  paid,  and  Tumlin  had  received  the  amount  of  money  he  had  advanced 
or  paid  on  the  purchase  of  the  negroes,  the  profits  of  the  transaction  should 
be  equally  divided  between  Morris  and  Tumlin;  and  he  says  that  this  note  to 
Huguley  arose  in  this  way:  that  he  had  sold  a  negro  belonging  to  Tumlin  to 
Huguley;  that  the  negro  proved  unsound,  and  of  no  value,  and  that  Huguley 
delivered  the  negro  back  to  him,  and  the  contract  of  sale  was  rescinded;  and 
that  he  signed  this  note,  which  was  sued  on  by  Huguley,  and  upon  which  this 
judgment  was  rendered,  for  the  amount  which  Huguley  had  paid  him  for  the 
negro,  the  whole  of  which  amount  had  been  turned  over  to  Tumlin.  And  he 
prayed  that  this  execution  be  enjoined,  because  Tumlin's  representatiye  had 
no  right  to  levy  for  contribution  against  him. 

On  the  trial  of  the  case,  the  only  testimony  introduced  was  the  testimony 
of  Tumlin  in  the  case  of  Uugvley  v.  Morris  dk  Tumlin,  which  was  introduced 
as  sworn  admission  of  Tumlin.  In  this  testimony  he  states  that  he  was  ap- 
proached by  Morris,  who  stated  to  him  that  he,  as  administrator  of  another 
Morris,  who  died  in  the  county  of  Floyd,  was  about  to  sell  some  negroes,  and 
would  sell  them  for  cash;  and  he  asked  Tumlin  to  buy  them  in,  and  they 
would  probably  go  very  low ;  that  he  proposed  to  take  charge  of  them,  and  sell 
ihem,  the  profits  to  be  divided  between  them  after  paying  all  expenses  of  the 
transaction;  that  Tumlin  agreed  to  this,  agreeing  to  furnish  the  money  to 
buy  the  negroes;  and  that,  alter  Morris  paid  back  the  money,  the  profits  were 
to  be  divided  between  them ;  and,  furthermore,  that  the  whole  transaction  had 
been  settled  up  between  him  and  Morris  before  the  suit  was  brought  by  Hu- 
guley against  him  and  Morris;  also  that,  as  he  understood  the  contract,  Mor- 
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ris  was  an  agent  of  his,  and  not  a  partner;  that  Morris  had  no  right  to  sign 
his  name  to  the  note,  and  that  he  was  not  bound  in  consequence  of  his  name 
being  signed  to  it.  The  jury  returned  a  verdict  in  favor  of  Neel,  the  receiver, 
who  was  a  defendant  in  that  suit;  and  upon  that  the  court  decreed  that  the  ex- 
ecution be  allowed  to  proceed  against  the  property  of  Morris  for  contribution. 

We  think  it  is  competent  for  a  partnership  to  make  a  contract  which  will 
bind  them  as  partners,  and  also  as  individuals;  and  such  was  the  effect  of 
the  note  given  to  Huguley  in  this  case;  for  there  is  no  doubt  that  these  par- 
ties were  partners  as  to  third  parties. 

We  cannot  say,  so  far  as  this  transaction  is  concerned,  in  the  light  of  the  evi- 
dence of  Tumlin,  how  Morris  could  be  liable  to  Tumlin  as  between  him  and 
Tumlin.  If  Morris  was  liable  to  Tumlin,  he  was  liable  upon  the  contract 
which  he  and  Tumlin  originally  made;  and  we  think  that  by  the  terms  of  that 
contract,  whether  it  constituted  them  partners  inter  se  or  not,  Morris  was 
only  liable  to  Tumlin  to  pay  him  what  those  negroes  originally  cost,  and  to 
divide  with  Tumlin,  and  account  to  him  for  the  profits  which  may  have  been 
made  in  the  sale  of  the  negroes.  He  was  not  liable  for  any  loss  which  might 
have  occurred  by  the  death  of  the  negroes,  or  their  proving  unsound.  That 
property  was  to  be  furnished  by  Tumlin.  He  was  to  furnish  the  negroes,  and 
good  negroes,  to  be  sold ;  and  this  execution  in  favor  of  Huguley  grew  out  of 
the  fact  that  one  of  the  negroes  bought  by  the  money  of  Tumlin  was  unsound. 
We  think,  therefore,  the  loss  must  fall  upon  Tumlin,  and  not  on  Morris,  un- 
der the  terms  of  the  contract  they  originally  entered  into.  This  testimony 
being  uncontradicted,  we  think  the  verdict  was  unwarranted  by  the  evidence. 
There  was  no  evidence  to  support  it;  and  the  verdict  ought  to  have  been  in 
favor  of  Morris,  and  not  in  favor  of  Tumlin;  and  the  decree  should  have  been 
a  decree  perpetually  enjoining  this  execution.  We  find  no  errors  in  the  rul- 
ings of  the  judge  on  the  trial.  They  are  proper  enough;  but  we  think  he 
should  have  granted  a  new  trial.     Judgment  reversed. 


Speer  ©.  Matthews. 

(Supreme  Court  of  Georgia,    April  16,  1887.) 

Attorney  and  Client— Lien  of  Attorney— Estoppel. 

An  action  was  brought  by  an  attorney  who  represented  the  plaintiffs  interests 
therein  up  to  1872,  when,  at  the  term  the  case  was  tried,  another  attorney,  the 
plaintiff  in  this  proceeding,  represented  the  plaintiff,  at  the  latter's  reauest,  and 
judgment  was  obtained.  The  names  of  both  attorneys  were  entered  on  tiie  docket 
as  attorneys  for  the  plaintiff.  Execution  was  afterwards  issued,  on  which  appeared 
only  the  name  of  the  original  attorney.  It  does  not  appear  how  tlie  judgment  was 
si^ed.  Shortly  after  it  was  obtained,  the  original  attorney  turned  the  judgment, 
with  other  business,  over  to  a  third  attorney,  who  thereafter,  as  his  representative, 
looked  after  the  matter,  and  kept  the  execution  alive.  In  1885  the  latteriiegoti- 
ated  a  saleof  the  judgment  to  the  defendant  in  this  proceeding,  representing  to  him 
that,  so  far  as  he  knew,  there  was  no  attorney's  lien  upon  it.  The  assignee  en- 
forced the  execution  against  the  judgment  debtor,  and  the  money  arising  from  the 
sale  was  brought  into  court,  when  the  plaintitf  lierein  claimed  a  lien  upon  it,  on  the 
ground  that  he  had  obtained  the  judgment.  Up  to  this  time,  however,  he  had 
done  nothing  in  the  matter  since  the  trial  of  the  case.  Held,  that  the  attorney  who 
negotiated  the  sale  of  the  judgment  acted  as  the  representative  of  all  persons  claim- 
ing any  interest  in  or  lien  on  the  same,  and  that  they  were  estopped  by  his  state- 
ments flrom  interfering  with  the  rights  of  the  assignee  to  the  money  in  court. 

Error  from  superior  court,  Upson  county;  Boynton,  Judge. 
Hall  <&  Hammondt  for  plaintiff  in  error.    Alleii  <&  Sandwich,  for  defend- 
ant. 

Hall,  J.  R.  A.  Mattliews,  as  the  assignee  of  Sifl.fa,  in  favor  of  Harvey 
W.  Todd,  administrator  of  Joseph  Todd,  deceased,  caused  it  to  be  levied  on 
the  property  of  the  defendant  in  fl.  fa.,  Lemuel  N.  Dawson.    The  property 
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was  sold,  and  the  money  arising  from  the  sale  brought  into  court,  when  Judge 
Speer  claimed  that  he  had  a  iien  upon  it,  as  the  counsel  who  procured  the 
judgment  on  which  it  was  raised.  The  suit  was  originally  brought  by 
Messrs.  Cabaniss  &  Peeples,  and  they  represented  the  plaintiis  until  1872, 
when  they  appear  to  have  been  absent  from  the  court.  At  the  spring  term, 
1872,  Judge  Speer  represented  the  case  in  court,  and  the  judgment  upon 
which  this  fl.  fa.  issued  was  then  obtained.  This  execution  was  issued  in 
April,  1872.  Judge  Speer's  name  appears  to  have  been  entered  upon  the 
docket  of  the  superior  court  of  Upson  county  as  counsel  for  the  plaintiff  in 
the  action.  Cabaniss  &  Peeples'  names  were  also  entered  upon  the  docket. 
How  the  judgment  was  signed  we  can  only  infer.  The  names  of  Cabaniss  & 
Feeples  appear  on  the  back  of  the  execution  as  attorneys  representing  the 
plaintiff,  and  no  other  name  appears  there.  The  judgment  was  not  intro- 
duced in  evidence.  Shortly  after  this  judgment  was  obtained,  Cabaniss  & 
Peeples  turned  it,  together  with  other  business  they  had,  over  into  the  hands 
of  Joseph  Cotten,  Esq.,  an  attorney  residing  in  Thomaston.  Mr.  Cotten 
looked  after  this  business.-  He  kept  the  execution  in  life  by  causing  the 
sheriff  to  make  entries  thereon.  He  knew  no  other  parties  connected  with 
the  transaction  than  Messrs.  Cabaniss  &  Peeples,  from  whom  he  received  it, 
and  whose  instructions  he  was  carrying  into  effect.  In  the  fall  of  1885, 
Matthews  applied  to  Cotten  to  purchase  this  fl,  fa.  Cotten  negotiated  terms 
with  him,  and  the  purchase  was  effected  for  a  specified  amount  of  money. 
Cotten  did  not  transfer  the  fl,  fa.,  but  he  caused  the  administrator  to  get  au- 
thority from  the  heirs,  dispensing  with  the  necessity  of  an  order  of  the  court 
of  ordinary,  to  sell,  assign,  or  transfer  this  fl.  fa,,  and  Harvey  W.  Todd,  the 
administrator,  himself,  under  this  authority,  made  the  transfer. 

The  assignee  of  this  fl.  fa.  does  not  seem  to  have  had  any  direct  communi- 
cation with  Todd.  His  negotiations  for  its  assignment,  as  before  remarked, 
were  carried  on  with  Cotten,  who  had  the  entire  control  of  it,  as  the  represent- 
ative of  Messrs.  Cabaniss  &  Peeples.  He  was  particular  to  inquire  about 
the  attorneys'  liens,  and,  so  far  as  Cotten  knew,  the  fl.  fa.  was  not  incum- 
bered at  all.  He  made  that  representation  to  Mr.  Matthews,  and  upon  it 
Matthews  purchased  the>2.  /a.  at  the  amount  for  which  those  to  whom  it  be- 
longed had  authorized  its  sale  and  assignment,  paying  therefor  somewhere  be- 
tween four  and  five  hundred  dollars.  The  fl  .fa.  was  for  a  considerably  larger 
amount.  We  do  not  understand  that  the  j  udge  who  tried  this  case  in  the  court 
below  denied  the  existence  of  the  lien  of  Judge  Speer  upon  the  fl.  fa.  He 
simply  determined  that,  under  the  facts  of  the  case,  he  had  no  right  to  enforce 
that  lien  upon  the  fund  brought  into  court  by  the  assignee,  and  against  his 
right  to  the  same,  and  we  think  the  conclusion  reached  by  him  was  correct. 

Judge  Speer  did  not  appear  as  attorney  of  record.  It  is  true,  he  proves  that 
he  was  employed  by  Todd,  but  it  does  not  appear  that  he  was  to  take  the  place 
of  Cabaniss  &  Peeples,  who  were  the  original  attorneys;  Cabaniss  &  Peeples 
were  never  dismissed  from  the  control  and  management  of  the  suit.  During 
all  this  interval  of  time,  from  1872  to  1886,  Judge  Speer  seems  not  to  have 
concerned  himself  in  the  slightest  degree  about  this^.  fa.  He  took  no  steps 
to  keep  it  in  life.  If  his  name  had  appeared  to  the  judgment  that  was  ren- 
dered in  this  case,  it  is  somewhat  strange  that  that  judgment  was  not  intro- 
duced in  evidence  on  the  trial.  It  must  have  been  sign^,  from  what  appears 
on  the  execution,  by  Cabaniss  &  Peeples,  who,  when  it  was  issued,  did  at  once 
assume  the  control  of  the  fl.  fa.  They  madd  arrangements  to  keep  it  in  life, 
and  they  turned  it  over  to  a  vigilant,  conscientious,  and  cautious  attorney, 
practicing  in  that  court.  There  is  no  dispute  that  Cotten  made  such  repre- 
sentations as  he  believed  to  be  true,  and  that  he  had  no  notice  of  any  claim  of 
Judge  Speer  to  an  interest  in  this^.  /a.,  and  that  he  told  Matthews,  as  he  had 
a  right  to  tell  him,  that  there  was  no  such  incumbrance  on  the  title  to  the  ex- 
ecution.   Matthews  bought  under  these  circumstance;  he  caused  this  execu- 
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lion  to  be  levied;  he  raised  the  fund  upon  which  tliis  contention  arises,  and 
by  his  action  brought  it  into  court.  The  sum  realized  was  wholly  insulBcient 
to  discharge  the  debt  in  judgment,  and  wlien  brouglit  into  court  he  then 
learned,  for  the  first  time,  that  Judge  Speer  had  any  claim  upon  it.  We  think 
tliat  Gotten  was,  in  this  matter,  acting  as  the  representative  of  all  the  parties 
having  or  claiming  any  interest  in  this  execution,  by  lien  or  otherwise, — at 
least,  that  Matthews  had  the  ri;?ht  so  to  regard  him;  that  they  are  all  bound 
by  the  representations  that  he  made,  whether  they  were  true  or  not;  and  that 
tJie  parties  and  attorneys  in  the  case  are  estopped  from  interfering  with  the 
rights  of  the  assignee,  and  from  talcing  any  part  of  the  sum  raised  by  the  sale 
under  execution. 
We  therefore  order  the  judgment  affirmed. 


Simpson  and  another  t?.  Matiiis,  Sheriff. 

{Supreme  Court  of  Georgia.    April  12,  1887.) 

1.  BoivD — To  State — Liks  of  State— Noticb. 

Plaintitts  purchased  htiid  from  one  who  was  surety  on  a  bond  to  the  state  given 
by  a  bank  which  had  become  a  state  depository.  The  bank  defaulted,  and  execu- 
tion issued  on  the  bond,  and  the  land  was  sold.  Plaintid^  tiled  a  bill  against  the 
sheriff,  asking  to  be  paid,  from  the  money  derived  from  the  sale,  for  iroprovements 
made  by  them  on  the  laud,  and  claiming  no  notice  of  the  lien  of  the  state.  Hetd^ 
that  the  lien  of  thestat-e  existed  from  the  time  of  the  execution  of  the  bond,  and  the 
plaintiffs  were  bound  to  take  notice  o(  it. 

2.  Same— To  State— T-.IEN  of  State— Bona  Fide  Purchaser— Improvements. 

Plaintiffs  improved  land  purchased  from  one  who  was  surety  on  a  bond  to  the 
state.  The  land  was  sold,  on  execution  issued  on  the  bond,  for  less  than  its  proved 
value  at  the  time  of  the  purchase.  HeiiU  that  plaintiffs  were  only  entitled  to  re- 
cover whatever  sum  the  land  sold  fur  at  execution  sale  over  its  value  at  the  time 
of  the  ]>urchase. 

Error  from  superior  court,  Floyd  county;  Branuam,  Jndge. 

Plaintiffs  sued  the  sheriff  to  recover  money  expended  on  improyements  on 
land  sold  on  an  execution  against  a  surety  on  a  bond  given  by  a  state  depos- 
itory. Code  Ga.  §  94tSd,  provides  that  depositories  shall  give  bond  to  the 
stute,  with  good  sureties,  to  be  filed  and  recorded  in  the  executive  office,  and 
that  ''said  bonds  when  given  shall  have  the  same  binding  force  and  effect  as 
the  bond  now  required  by  law  to  be  given  by  state  treasurers;  and  in  case  of 
default  shall  be  enforced  in  like  manner. "  Section  91a  provides  that  the 
state  treasurer  shall  give  a  bond  with  sureties,  and  that  ''a  lien  is  hereby  cre- 
ated in  favor  of  the  state  on  the  property  of  the  treasurer  to  the  amount  of 
said  bond,  and  upon  the  property  of  his  sureties  upon  his  said  bond  to  the 
amount  for  which  they  may  be  severally  liable,  from  the  date  of  the  execu- 
tion thereof." 

Underwood  <&  liotoell,  for  plaintiffs  in  error.  Dabney  A  Fouche,  for  de- 
fendant. 

Blandford,  J.  The  Bank  of  Rome,  wishing  to  become  a  state  depository, 
entered  into  a  bond  with  C.  G.  Samuel  and  others,  as  sureties,  which  was  ac- 
cepted by  the  governor,  and  the  bank  made  a  state  depositoiy.  After  this 
Ijond  was  taken,  Simpson  &  Ledbetter,  the  plaintiffs  in  error,  purchased  from 
0.  G.  Samuel  certain  land.  The  Bank  of  Rome  having  defaulted,  a  writ  of 
execution,  under  the  law,  was  issued  upon  this  bond,  and  was  levied  upon 
the  land  which  had  been  purchased  by  Simpson  &  Ledbetter  from  Samuel. 
The  property  was  sold,  and  the  money  went  into  the  hands  of  the  sheriff;  and 
thereupon  Simpson  &  Ledbetter  filed  tlieir  bill  against  Mathis,  the  sheriff,  in 
which  they  claimed  tiiat  they  ought  to  be  paid,  out  of  the  funds  in  his  hands, 
the  sum  of  SI. 225,  which  they  alleged  they  had  expended  in  good  faith  in 
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making  permanent  improvements  on  the  land,  and  that  they  did  not  know  at  : 
the  time  of  the  purchase  that  the  state  had  any  lien  upon  this  property. 

Certain  questions  were  submitted  to  the  jury  by  the  court,  viz.:  As  to  the 
value  of  the  land  when  Simpson  &  Ledbetter  purchased;  what  they  gave  for 
it;  what  was  the  value  of  the  improvements  they  put  upon  it;  and  what  it 
sold  for.  The  jury  found  that  the  land  was  worth  $3,400  when  Simpson  & 
liCdbetter  purchased  it;  that  they  gave  that  amount  for  it;  that  they  had  put 
improvements  on  the  land  to  the  amount  of  91.225;  that  the  land  sold  for 
02,800;  and  further  found  that  Simpson  &  Ledbetterdid  not  know  of  this 
lien  of  the  state  at  the  time  of  the  purchase.  Upon  that  verdict  the  court  de- 
creed that  the  amount  in  the  hands  of  the  sheriff  be  applied  to  the  execution 
in  favor  of  Colquit,  governor.  This  is  excepted  to,  and  it  is  insisted  that  in- 
asmuch as  the  plaintiffs  in  error  did  not  know  of  the  existence  of  this  lien, 
they  were  not  bound;  that  their  purchase  was  good,  unless  they  had  such 
knowledge,  and  unless  it  had  been  foreclosed  before  the  purchase;  and,  further- 
more, that  they  were  entitled  to  have,  out  of  the  money  for  which  the  land 
was  sold,  $1,225,  expended  by  them  in  making  improvements  on  the  land. 

We  think  they  were  bound  to  know  of  the  existence  of  this  lien.  The  law 
created  the  lien,  and  expressly  provided  that  it  should  exist  from  the  time  of 
the  execution  of  the  bond,  upon  all  the  property  of  the  principal  and  sureties, 
and  everybody  must  take  notice  of  this, — the  law  gives  them  this  notice. 
Such  was  the  decision  of  this  court  in  the  case  of  Seay  v.  Bank^  66  Ga.  609. 

We  are  also  of  the  opinion  that  Simpson  &  Ledbetter  could  not  recover  the 
value  of  the  improvements,  or  the  amount  they  expended  iu  improvements, 
unless  the  land  was  thereby  increased  in  value,  and  brought  at  the  sale  more 
than  its  value.  The  value  of  the  land  was  proved  to  be  03,400;  it  only  brought 
at  the  sale  02,800, — ^less  than  the  proved  value  of  the  same.  Therefore  we 
think  that  Simpson  &  Ledbetter's  improvements  did  not  increase  the  value  of 
the  land,  and  that  the  court  did  right  to  award  the  money  in  the  hands  of  the 
sheriff  to  the  execution  in  favor  of  the  governor  against  the  Bank  of  Rome 
and  its  sureties.  Such  was  virtually  the  ruling  of  this  court  in  the  case  of 
McPhee  V.  Guthrie,  51  Ga.  83,  in  which  this  court  held,  Wabnkb,  C.  J.,  de- 
livering the  opinion,  that  where  there  was  a  mortgage  on  certain  land,  and  a 
person  had  purchased  that  land  after  the  mortgage  was  given,  and  bad  made 
valuable  improvements  upon  it,  he  would  be  entitled,  upon  the  sale  of  the 
land,  to  the  value  of  such  improvements:  provided,  the  amount  proved  to 
have  been  the  value  of  the  land  at  the  time  of  his  purchase,  with  interest 
thereon,  be  first  applied  to  the  mortgage /{./a.  He  would  only  be  entitled  to 
the  balance  of  the  proceeds  over  and  above  the  amount  thus  applied  to  the 
mortgage^,  fa.  That  decision  was  sustained  in  a  subsequent  case,  (Dean  v. 
Feely,  69  Ga.  804,)  in  which  it  is  alluded  to  with  approbation.  We  think 
that  this  was  a  correct  decision,  and  that  it  virtually  controls  this  case.  Judg- 
ment affirmed. 


Planters*  Rice-Mill  Co.  d.  Olmstead  and  others. 
{Supreme  Qnuri  of  Georgia.    March  25,  1S87.) 
CoRPOBATioK— Authority  of  OFrioBBs^RBPSESBKTATioirs— Liability  or  Cobpoba- 

TIOH. 

A  general  snperintendent  of  a  corporatfon  api>Toached  O.  &  Co.,  represeiitinf;  that 
he  wjshed  to  borrow  money  for  himself  individually,  and  that  he  had  in  btore 
with  his  corporation  a  quantity  of  rice  to  secnre  it.  Thereupon  O.  A  Co.  advanced 
the  money,  and  took  a  special  receipt,  by  which  the  corporation  acknowledged  that 
it  had  in  store  a  certain  amount  of  rice  belonging  to  O.  &  Co.,  on  which  receipt 
was  an  acknowledgment  signed  by  the  superintendent  of  the  corporation,  who 
was  also  the  borrower  of  the  money,  that  O.  &  Co.  held  the  receipt.  Held,  in  an 
action  against  the  corporation  for  the  money  advanced  by  O.  &  Co.,  that  it  was  not 
liable,  as  O.  A  Co.  should  have  inquired  as  to  whether  the  superintendent's  repre- 
sentation was  true. 
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2.  Same. 

Where  money  was  advanced  upon  a  receipt  exactly  similar^  bat  to  a  different  per- 
son, who  was  represented  by  the  superintendent  as  having  rice  on  storage,  the  cor- 
poration was  properly  held  liable. 

EiTor  from  city  court  of  Savannah;  Harden,  Judge. 
Charlton  <&  MackalU  for  plaintiff  in  error.    Denmark  &  Adams  ajidJaok- 
son  &  Whateley,  for  defendants. 

Blandford,  J.  1.  This  is  one  of  a  series  of  cases,  the  opinion  in  the  others 
having  just  been  delivered  by  the  chief  justice.*  In  this  case  one  William  T. 
Owen,  the  generjil  superintendent  of  the  Planters'  Bice-Mill  CJompany,  wish- 
ing to  borrow  money,  applied  to  Olmstead  &  Co.,  representing  to  them  that, 
individually,  he  wished  to  borrow  money,  and  that  he  had  certain  rice  on  de- 
posit in  the  mill  of  this  company.  Thereupon  Olmstead  &  Co.  agreed  with 
him  to  advance  a  certain  sum  of  money,  provided  he  issued  a  special  receipt 
to  them,  by  which  the  mill  company  acknowledged  that  it  had  in  store  a  cer- 
Uiin  amount  of  rice  belonging  to  Olmstead  &  Co.,  and  also  an  acknowledgment 
on  that  receipt,  signed  by  the  superintendent,  the  person  who  got  the  money, 
that  Olmstead  &  Co.  held  that  receipt.  The  court  below,  under  these  facts, 
held  that,  notwitlistanding  Owen  had  in  fact  no  rice  in  that  mill,  and  that 
Olmstead  &  Co.  had  none  in  that  mill,  nevertheless  the  Planters^  Bice-Mill 
Company  was  liable  to  Olmstead  &  Co.  for  the  money  they  had  advanced  to 
Owen  upon  that  special  receipt. 

In  this  view  of  the  court  below  we  do  not  concur.  We  think  that  when 
Owen,  the  superintendent,  wished  to  borrow  money  on  his  own  account,  and 
represented  that  he  had  this  rice  in  the  mill,  belonging  to  himself,  it  put  Olm- 
stead &  Co.  on  notice  to  inquire  further  whether  that  was  the  truth  or  not. 
They  were  dealing  with  him  individually,  and  when  they  got  him,  as  the  su- 
perintendent of  thfe  Planters*  Bice-Mill  Company,  to  issue  this  receipt  as  su- 
perintendent, and  to  sign  that  acknowledgment  as  superintendent,  they  were 
bound  to  know  whether  there  was  any  such  rice  in  that  mill  or  not.  They 
were  put  upon  notice.  They  were  not  dealing  with  the  rice-mill  company  in 
its  coi-porate  capacity,  nor  with  Owen  as  Its  agent;  and  we  think  this  case  is 
governed  by  the  principle  decided  by  this  court  in  the  case  of  Bank  d- 1\  Co, 
V.  Hartridge,  75  Ga.  149.  Owen  could  not  deal  with  Olmstead  &  Co.  in  two 
capacities,  both  as  an  individual  and  as  superintendent  of  that  company;  and 
we  do  not  think  the  company  is  bound  by  this  receipt  and  acknowledgment  of 
Owen;  and  we  think  the  recovery  by  Olmstead  &  Co.  for  the  money  they  ad- 
vanced to  Owen  on  the  receipt  and  acknowledgment  thus  obtained  was 
wrong,  and  it  should  be  reversed  and  set  aside. 

2.  They  also  sued  this  company  at  the  same  time,  and  in  the  same  action, 
for  the  money  which  they  advanced  to  George  Schley  upon  a  similar  receipt 
and  acknowledgment  signed  by  Owen,  the  superintendent  of  the  company. 
Schley  had  no  rice  in  the  mill  at  the  time.  This  receipt  was  similar  in  all  re- 
spects to  thiit  issued  in  the  other  cases,  in  which  the  opinion  has  just  been  d^ 
11  vered ;  and  for  the  reason  stated  by  the  chief  justice,  we  think  that  that  part 
of  the  recovery,  viz.,  the  amount  of  money  which  they  advanced  to  Schley 
upon  that  receipt,  was  proper  and  correct.  So  we  reverse  this  judgment, 
with  directions  that  so  much  of  the  judgment  as  embraces  the  amount  of 
money  advanced  to  Owen  be  set  aside,  and  that  the  balance  of  the  judgment, 
for  money  advanced  to  Schley,  be  allowed  to  stand  as  the  judgment  of  the 
court  below. 

^See  ajUe,  327. 
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Turner  and  another  v.  Mayor,  Etc.,  of  Forsyth. 

(Supreme  Ooiirt  of  Georgia.    April  15,  1887.) 

1.  Intoxicating  Liquors— Salb  in  Towns— Qibnbral  and  Special  Laws. 

The  act  of  the  Georgia  legislature,  March  5,  1875,  incorporating  the  city  of  For- 
syth, gave  that  city  full  and  exclusive  power  to  regulate  the  sale  of  liquors  therein. 
Subsequently  (Acts  1882-83.  p.  548)  the  legislature  passed  an  act  providing  that 
the  people  of  the  county  wherein  the  city  of  Forsyth  was  situate  might,  by  vot«, 
adopt  an  act  prohibiting  the  sale  of  liquor  in  the  county  with  a  proviso  **  that  the 
provisions  oi^  this  act  shall  not  prevent  practicing  physicians  furnishing  liquors 
themselves  as  medicine  to  the  patients  under  treatment  by  them."  Held,  that  this 
latter  act,  being  adopted  by  vote,  superseded  (he  former,  and  divested  the  mayor 
and  aldermen  of  Forsyth  of  the  power  to  regulate  the  sale,  etc.,  of  liquors. 

2.  Samb. 

An  ordinance  passed  bv  the  mayor  and  aldermen  of  the  city  of  Forsyth,  subse- 
quent to  these  acts,  providing  that  all  practicing  physicians  within  that  town  or 
city  should  make  monthly  returns  to  the  council  giving  a  statement  of  their  busi- 
ness, and  for  whom  they  furnished  liquor,  and  provicBng  a  penalty  for  its  viola- 
tion, was  without  authority  and  void. 
8.  Prohibition,  Writ  of — Rkstraint  of  Prosecution. 

Upon  the  arrest  of  two  physicians  for  violating  this  ordinance,  an  application 
was  made  for  a  writ  of  prohibition  to  prevent  their  prosecution.  Held,  tnat  as  the 
law  provided  an  ample  remedy  by  entering  a  defense,  and,  if  necessary,  removing 
the  case  to  tribunals  empowered  to  review  the  proceedings  of  the  lower  courts,  a 
writ  of  prohibition  would  not  be  granted. 

Error  from  superior  court,  Monroe  county;  Boyittok,  Judge.  (At  cham- 
bei-8.) 

A,  D.  Hammond,  B,  8.  WillingJiam,  and  T.  B.  Cabaniss,  for  plaintiffs  in 
error.    Robt.  L.  Bernetf  for  defendants. 

Blandford,  J.  On  the  fifth  of  March,  1875,  an  act  was  passed  bj  the 
legislature,  to  incorporate  the  city  of  Forsyth,  and  by  the  fifth  section  of  that 
act  the  mayor  and  aldermen  were  given  power  "  to  pass  ordinances  regulat- 
ing  the  management  of  market-houses,  private  and  public  transportation 
through  the  city,  bar  rooms  and  saloons  licensed  by  them;"  and  by  the  twelfth 
section  of  the  act,  they  were  vested  "with  full  and  exclusive  power  to  regu- 
late, control,  and  direct  the  sale  of  ardent  spirits,  malt  liquors,  wines,  and 
cider,  within  the  corporate  limits  of  said  town;  impose  such  restrictions, 
charges,  conditions,  and  penalties,  upon  the  same  as  they,  or  a  majority  of 
them,  may  deem  necessary  and  proper,  not  repugnant  to  the  constitution  and 
laws  of  this  state. "  In  1882,  the  legislature  passed  a  law  applicable  to  the 
county  of  Monroe  (Acts  1882-83,  p.  548)  to  prohibit  the  sale  of  spirituous  and 
malt  liquors  in  that  county,  and  it  was  left  to  a  vote  of  the  people  to  say 
whether  they  would  adopt  it  or  not.  They  adopted  it.  By  the  sixth  section 
of  the  act  it  is  provided  "that  the  provisions  of  this  act  shall  not  prevent  prac- 
ticing physicians  furnishing  liquors  themselves  as  medicine  to  the  patients 
under  treatment  by  them,''  etc.  It  is  clear,  we  think,  that  when  this  act 
was  passed  by  the  legislature,  and  adopted  by  the  people  of  Monroe  county, 
all  power  over  the  subject  of  granting  license  and  regulating  bar  rooms,  etc., 
was  taken  away  from  the  city  of  Forsyth.  This  was  a  law  applicable  to  the 
whole  county.  After  the  passage  of  this  law,  the  mayor  and  council  passed 
an  ordinance  by  which  they  directed  that  all  physicians  practicing  medicine 
within  that  town  or  city,  should  make  monthly  returns  to  the  council,  giving 
a  statement  of  their  business,  and  for  whom  they  furnished  liquor;  and  it 
provided  a  certain  penalty  for  failure  to  comply.  The  plaintiffs  in  error,  who 
were  practicing  physicians  in  that  town,  refused  to  comply  with  the  ordi- 
nance; and  they  were  arrested  by  the  order  of  the  municipal  authorities,  and 
steps  were  taken  to  prosecute  them  before  the  authorities  for  violation  of  this 
ordinance.  They  made  application  for  a  writ  of  prohibition  to  the  superior 
court,  to  prohibit  the  mayor  and  council  from  trying  them,  on  the  ground 
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that  this  ordinance  was  contrary  to  law.  This  was  refused  by  the  court, 
and  to  this  refusal  plaintiffs  in  error  excepted,  and  say  that  the  court  erred 
in  not  granting  the  writ  of  prohibition. 

The  main  question  in  the  case  is,  whether  the  mayor  and  council  had  the 
right  to  pass  such  an  ordinance.  We  do  not  think  they  had.  If  they  had 
such  a  right,  it  must  have  been  conferred  upon  them  by  some  act  of  the  leg- 
islature; and  the  only  act  shown  us  on  this  subject,  or  of  which  we  have  any 
knowledge,  is  the  act  of  1875,  incorporating  this  city,  to  which  I  have  already 
cwUed  attention.  That  actauthorized  them  to  regulate  bar  rooms  and  saloons, 
and  unless  a  physician  is  a  bar  room  or  a  saloon,  they  would  have  no  right  to 
regulate  him.  They  had  a  right  to  regulate  the  sale  of  spirituous  liquors  in 
the  city  of  Forsyth,  under  their  charter,  prior  to  the  adoption  of  this  local 
option  act  of  1882,  but  when  that  was  passed,  they  had  no  right  to  regulate 
any  sale  of  spirituous  liquors  by  practicing  physicians  in  the  city  of  Forsyth. 
A  municipal  corporation  has  no  power  except  that  which  is  expressly  gi-anted 
to  it,  or  such  as  is  incident  to  an  express  grant  of  power.  We  find  no  ex- 
press grant  of  power  to  the  city  to  pass  such  an  ordinance  as  thi3.  Nor  do 
we  think  it  was  incident  to  the  power  of  the  city.  And  we  think  we  are  fully 
justified  in  so  holding,  by  the  former  decisions  of  this  court.  In  the  case  of 
Hill  V.  Commissioners,  22  Ga.  204,  (and  we  think  this  case  is  much  stronger 
than  that,)  the  act  contained  the  following:  "That  said  commissioners  of  the 
town  of  Decatur,  or  a  majority  of  them,  shall  have  power  to  restrict,  prohibit, 
and  regulate  the  sale,  vending,  and  distribution  of  all  distilled,  spirituous,  and 
intoxicating  liquor  in  the  corporate  limits  of  said  town,  and  any  person  or  per- 
sons violating  the  ordinances  of  said  commissioners,  passed  in  pursuance  of  the 
power  granted  by  this  section,  shall,  in  addition  to  the  penalty  prescribed  by 
said  commissioners,  be  subject  to  all  the  pains  and  penalties  to  which  persons 
are  now  subject  by  law,  for  retailing  liquor  without  license,  provided,  no 
license  to  retail  spirittious  liquors  shall  exceed  fifty  dollars.'*  The  court  held 
that  the  word  "provided"  meant  "on  condition" — "on  condition"  that  "no 
license  to  retail  spirituous  liquors  shall  exceed  fifty  dollars. "  And  they  say: 
"The  power  absolutely  to  prohibit  the  people  of  a  town  from  the  sale,  vend- 
ing, and  distribution  of  all  distilled,  spirituous,  and  intoxicating  liquor  is  an 
exceedingly  high  power.  If,  therefore,  any  person  claims  the  grant  to  himself 
of  such  a  power  from  the  legislature,  the  onus  is  upon  him  to  show  that  the 
instrument  under  which  he  claims  the  grant  of  the  power  does  grant  the 
power.  And  this  onus  he  does  not  cast  from  himself  by  showing  that  the 
instrument  under  which  he  claims  the  grant  of  the  power  is  susceptible  of  a 
construction  which  would  grant  him  the  power,  if  the  instrument  is  also  sus- 
ceptible of  another  construction,  one  which  would  withhold  from  him  the 
power. "  The  instrument  in  that  case  was  susceptible  of  a  construction  which 
would  grant  the  power,  yet  that  proviso  attached  to  it,  which  they  say  is 
nothing  but  a  condition,  and  shows  that  the  intention  of  the  legislature  was 
that  they  could  regulate  this  thing  when  the  license  was  granted,  by  not  charg- 
ing over  a  certain  sum  for  the  license,  viz.,  fifty  dollars.  In  this  charter  of 
the  city  of  Forsyth,  which  I  have  called  attention  to,  there  is  no  power  granted 
by  it,  authorizing  such  ordinance  as  that  complained  of  by  the  plaintiff  in 
error.  There  is  no  construction  that  can  be  put  upon  that  act  which  would 
authorize  the  conclusion  that  such  power  is  granted  by  the  act.  It  is  not  sus- 
ceptible of  two  constructions,  as  in  the  case  just  cit«d.  It  is  susceptible  of 
but  one  construction,  and  that  is,  that  they  had  no  such  power. 

We  are  further  justified  in  this  construction  by  the  usage  that  has  obtained 
among  the  people  of  this  state.  From  the  first,  our  people  were  always  ad- 
verse to  any  legislation  looking  to  interference  with  private  business,  to  nos- 
ing about  and  inquiring  into  the  private  affairs  of  men ;  and  it  has  only  been 
on  rare  occasions — and  these  have  been  since  the  war — that  any  such  legisla- 
tion has  been  passed  by  the  general  assembly  of  this  state.    It  is  known  to  all 
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of  US  who  are  acquainted  with  the  history  of  the  state  that  our  people  have 
been  adverse  to  such  meddling  on  the  part  of  public  officials,  state,  county,  or 
municipal. 

But  while  we  think  that  these  physicians  were  not  bound  to  obey  that  ordi- 
nance,  we  think  that  they  had  a  complete  remedy  without  the  writ  of  prohi- 
bition; they  could  have  made  a  defense  before  the  mayor  and  council,  and  if 
the  decision  was  adverse  to  them,  could  have  removed  it,  by  certiorari,  to  a 
higher  court;  the  writ  of  prohibition  is  never  granted  when  there  is  any  other 
remedy,  and  we  think  the  court  was  right  in  refusing  it. 

The  judgment  of  the  court  below  is  therefore  alBnned. 


Sanneb  r.  Saynb. 
(Bupreme  OouH  of  Georgia,    March  22,  1S87.) 

1.  JuDOMinrr— DBrAnLT^NiBCG8SiTT  of  Proof. 

Plaintilf  brought  action  February  22,  1886,  on  two  promissory  notes,  one  dne- 
Deceniber22,  1885,  and  the  other  March  22,  1886.  His  declaration  alleged  that  by 
the  terms  of  a  bund  which  was  given  as  a  ])art  of  the  same  transaction  between  him- 
self and  the  defendant,  and  which  bond  defendant  had  in  his  possession,  it  was 
stipulated  that,  npon  failure  of  the  defendant  to  pay  the  first  note  when  due.  the 
other  should  also  be  considered  due  and  collectible ;  and  that  the  first  note  had  not 
been  paid.  Defendant  havinfc  filed  no  plea,  the  presiding  Judge,  without  the  inter- 
vention of  a  jury,  gave  judgment  for  the  amount  of  both  notes.  Held^  that  each  of 
the  notes  was  an  unconditional  contract,  and  that  the  judge  was  authorized  to 
render  judgment  on  the  first  without  trial ;  but  that,  as  to  the  one  that  was  not  due, 
the  plaintiff  should  have  been  required  to  give  evidence  to  establish  his  right  to- 
recover. 

S.  Same — Motion  in  Arrbst — Record. 

Judgment  having  been  rendered  without  the  intervention  of  a  jury  on  two  notes, 
one  of  which  was  not  due  at  the  time  the  action  was  brought,  defendant  moved  to 
arrest  the  judgment,  on  the  ground  that  the  plaintiff  had  not  given  evidence  to- 
establish  his  right  to  recover,  and  that  the  judge  had  no  authority  to  render  judg- 
ment. Held,  that  as  the  defects  alleged  to  exist  in  the  judgment  appear  on  the  face 
of  the  record,  a  motion  to  arrest  was  the  proper  remedy  under  sections  3587, 3588, 
Code  Ga..  and  should  have  been  granted. 

S.  Same— Motion  in  Arrest— Excessive  Judgment. 

On  the  defendant's  motion  to  arrest  judgment,  plaintiff  could  have  moved  tO' 
amend  by  reducing  the  recovery  to  the  amount  of  the  note  due.  Without  such  mo- 
tion by  the  plaintiff,  the  whole  judgment  should  have  been  set  aside. 

Error  from  superior  court,  DeKalb  county;  Richard  H.  Glabe,  Judge. 
R,  J.  Jordan^  for  plaintiff  in  error.     Candler,  Thomson  <&  Candler,  for 
defendant. 

Hall,  J.  This  suit  was  commenced  on  the  twenty-second  of  February, 
1886,  and  was  brought  to  recover  the  amount  of  two  promissory  notes  for 
$187.16  each,  both  dated  September  22,  1885,  the  one  due  on  the  twenty-sec- 
ond of  December  next  thereafter,  and  the  other  on  the  twenty-second  of  March 
then  next.  The  declaration  alleged  that  the  notes  were  given  for  the  purchase 
money  of  a  tract  of  land  the  title  to  which  wtis  in  the  plaintiff,  who  gave  the- 
defendant  a  bond  to  make  title;  which  bond  the  defendant  had  in  his  posses- 
sion, and  in  which  it  was  stipulated  that,  upon  failure  of  the  defendant  to 
pay  the  first  note  when  due,  the  other  should  also  be  considered  due  and  col- 
lectible; that  the  defendant  failed  to  pay  the  first-mentioned  of  said  notes  at 
maturity,  and  that  the  other,  by  reason  of  his  default,  had  also  fallen  due. 
No  issuable  plea  was  filed  to  the  suit,  and  the  presiding  judge,  without  the- 
Intervention  of  a  jury,  gave  judgment  for  the  amount  of  both  notes.  At  the 
term  of  the  court  at  which  this  judgment  was  rendered,  the  defendant  moved 
to  arrest  the  judgment,  because  the  note  falling  due  on  the  twenty-second  of 
March,  1886,  had  not  matured  at  the  commencement  of  the  suit,  and  there 
was  no  right  of  action  existing  thereon  at  the  time  it  was  sued;  iind,  if  there 
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was  any  outside  contract  by  which  said  last-mentioned  note  was  to  be  deemed 
due  on  certain  conditions,  that  aliunde  proof  was  necessary;  and,  that  the 
judge  had  no  jurisdiction  or  authority  to  render  the  judgment  without  the 
intervention  of  a  jury.  The  hearing  of  the  motion  was  adjourned  to  a  day 
named,  in  vacation,  and  at  that  time  it  was  overruled;  and  to  this  decision 
the  defendant  excepted. 

1.  We  are  satisfied  that  each  of  these  notes  was  an  unconditional  contract 
in  writing,  one  of  which  was  due,  and  the  other  not,  at  the  commencement 
of  the  suit;  and  the  judge  was  authorized,  without  the  intervention  of  a  jury, 
to  render  judgment  in  favor  of  the  plaintiff  on  the  note  which  was  due,  but 
not  on  that  to  fall  due  after  the  suit  was  instituted.  The  failure  to  plead  was 
not  equivalent  to  a  confession  of  the  plaintiff's  cause  of  action.  "The  de- 
fendant, while  in  default,  may  resist,  passively,  whatever  is  brought  to  attack 
liim,  but  cannot  make  a  counter-attack.  Though  not  allowed  to  return  the 
fire,  he  is  not  obliged  to  run,  but  may  stand  until  he  is  shot  down.  Excep- 
tions to  the  general  rule  are  made  by  statute,  but  this  case  is  within  the  rule 
itself. "  Hayden  v.  Johnson,  59  Ga.  106,  (citing  Burden  v.  CarharU  41  Ga.  76; 
Craiy  v.  Pope^  48  Ga.  551.)  Under  the  state  of  the  pleadings,  the  plaintiff 
was  the  sole  party  entitled  to  introduce  evidence;  and  it  was  incumbent  upon 
him  to  make  out, his  whole  case,  and  to  establish  prima  facie  his  right  to  re- 
cover accoi-ding  to  his  declaration.  "Whether,  on  matters  of  fact,  he  is  before 
the  jury  or  before  the  judge,  can  make  no  difference  in  his  burden.  He  must 
produce  enough  evidence  to  manifest  the  truth  of  every  material  allegation. 
There  is  a  trial  to  that  extent,  though  there  be  no  issue  on  the  record.  There 
must  be  an  examination  of  evidence,  and  a  determination  of  such  facts  as  the 
declaration  necessarily  Involves.  The  law  itself,  by  requiring  evidence,  puts 
the  truth  of  these  facts  in  issue,  and  keeps  up  the  issue  until  the  facts  are  es- 
tablished." Id.  106.  107. 

2.  The  defects  alleged  to  exist  in  this  judgment  appear  on  the  face  of  the 
record  and  pleadings,  and  motion  in  arrest  was  the  proper  remedy  to  correct 
these  defects.    Code,  §§  3587,  3588. 

3.  It  is  generally  true  that  the  judgment  is  entire  and  indivisible.  It  is  in 
this  case  for  the  full  amount  of  both  notes,  as  well  that  which  was  due  at  tbe 
commencement  of  the  suit,  as  that  to  become  due  thereafter,  and  is  founded,  as 
it  Alleges,  and  as  we  have  shown,  upon  an  unconditional  contract  in  writing. 
We  know  of  no  practice  or  principle  which  could  authorize  it  to  be  arrested  or 
set  aside  in  part,  and  held  valid  in  part;  but  we  think,  as  to  the  note  not  due, 
it  may  be  corrected  in  this  respect  by  a  motion  on  the  part  of  the  plaintiff  to 
amend  so  as  to  let  it  stand  for  the  amount  of  the  matured  note.  According 
to  the  decision  in  Hayden  v.  Johnson,  uhi  supra,  and  without  a  motion  by  the 
plaintiff  to  amend,  on  the  defendant's  motion,  it  ought  to  have  been  set  aside. 

Judgment  reversed. 

Blegelet,  C.  J.,  {concurring.)  It  will  be  perceived  that  this  judgment  is 
not  amendable  as  to  the  unmatured  note.  There  is  no  possible  amendment 
that  could  be  made,  which  would  cure  the  defect  in  that  part  of  the  judgment; 
so,  to  that  extent,  the  arrest  was  undoubtedly  proper.  Code,  §  3587.  The 
plaintiff  had  his  election  between  submitting  to  the  arrest  and  moving  to 
amend  by  reducing  the  recovery  to  the  amount  of  the  first  note.  He  might 
prefer,  and  doubtless  did  prefer,  that  the  judgment  as  a  whole,  rather  than  a 
pait  of  it,  should  be  set  aside,  so  that  ultimately  the  action  should  not  fail  as 
to  either  note;  for  he  evidently,  from  his  pleadings,  has  it  in  his  power  to 
prove  to  a  jury  that  the  second  note  was  mature  as  well  as  the  first.  There 
is  every  probability  that  he  would  prefer  that  the  whole  judgment  should  be 
set  aside  to  having  it  divided.  At  all  events,  he  had  no  right  to  have  the 
judgment  stand  as  a  whole;  and  that  is  the  supposed  right  for  which  he  con- 
tended below,  and  now  contends  here. 
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Shannon  v.  Reynolds  and  others. 
{Supreme  Court  of  Georgia.    April  14,  1887.) 

OOUHTT— OFFIOBB&— RbFUSAL  TO  HOMOB  OBDEBS  UPON  COUMTY— MANDAMUS. 

An  ordinary  of  a  county  in  Georgia,  being  authorized  bv  law  to  raise  funds  for  a 
certain  purpose,  followed  his  authorityand  had  the  ftinds  deposited  with  the  county 
treasurer,  who,  upon  demand  and  presentation  of  the  ordem  approved  by  tlie  or- 
dinary, refused  to  pay  the  same.  Meid,  in  an  action  for  wutdamuSt  that  the  treas- 
urer, in  the  absence  of  a  pretense  of  fraud  or  mistake  as  to  the  orders,  should  not 
go  back  of  the  directions  of  the  ordinary,  and  the  mandamus  should  issue. 

Error  from  superior  court,  Douglas  county;  Bichard  H.  Clark,  Judge. 
John  If.  &  John  V.  Edge,  M,  M.  Smith,  and  P.  H.  Brewster,  for  plaintiff 
in  error.    TTwrtias  W,  Latham,  for  defendants. 

Hall,  J.  A.  Reynolds  and  H.  Y.  Reynolds,  in  their  individual  right,  and 
A.  &  H.  y.  Reynolds  as  partners,  became  relators  in  a  petition  for  man- 
damus against  Shannon,  county  treasurer  of  Douglas  county,  and  called  upon 
him  to  show  cause  why  he  should  not  pay  over  a  certain  indebtedness  from 
tfae  county  of  Douglas,  which  the  relators  claimed  to  be  due  them.  By  the 
third  section  of  the  act  of  the  general  assembly  approved  October  17,  1870, 
(Acts  1874,  p.  14,)  which  act  authorized  the  laying  off  and  organizing  of 
Douglas  county,  the  ordinary  of  the  county,  together  with  four  other  persons 
named  therein,  were  made  and  constituted  a  board  of  commissioners  for  the 
county ;  and  they  were  empowered,  on  the  location  of  the  county-site,  to  pur- 
chase a  lot  of  land  at  the  county-site,  to  lay  off  the  same  into  town  lots,  and 
sell  them  at  public  sale,  and  to  apply  the  proceeds  of  the  sale  to  the  erection 
of  a  court-house  and  jail,  for  the  use  of  the  county.  After  this  land  was  pur- 
chased and  the  sale  was  made,  the  ordinary  and  his  co-commissioners,  on  the 
second  of  June,  1875,  entered  into  a  contract  with  J.  H.  Wallace,  J.  W.  Hen- 
derson, and  J.  F.  Dyson,  to  erect  a  court-house,  and  to  furnish  material  for 
its  erection,  agreeing  to  pay  them,  for  the  material  and  work,  the  price  of 
•5,800. 

According  to  the  terms  of  this  contract,  the  sum  of  $1,000  was  to  be  paid 
when  the  walls  were  completed,  and  the  balance  when  the  building  was  fin- 
ished. Another  stipulation  in  the  contract  was  that  the  builders  were  to  re- 
ceive 12  per  cent,  upon  all  delayed  payments.  After  the  work  was  completed, 
on  the  third  of  July,  1876,  the  ordinaiy  ordered  the  treasurer  of  the  board  of 
commissioners  to  pay  the  contractors  the  amount  due  for  the  building  of  the 
court-liouse,  with  12  per  cent,  interest  from  twenty-fifth  December,  1875. 
There  were  quite  a  number  of  these  orders.  Four  of  the  orders  came,  by 
regular  assignment,  either  directly  or  through  previous  assignees,  into  the 
hands  of  the  relators;  and,  while  in  the  hands  of  the  original  owners  and  their 
assignees,  various  sums  were  paid  on  them  at  different  times.  After  allow- 
ing ail  those  payments,  however,  a  balance  of  between  81,900  and  $2,000  was 
found  to  be  still  due  on  them;  and,  upon  the  application  of  these  parties  for 
a  settlement  of  their  demand,  the  grand  jury  of  the  county  recommended  the 
assessment  of  a  tax,  which  was  levied  by  the  oi-dinary,  and  was  collected,  and 
went  into  the  hands  of  the  treasurer  for  the  purpose  of  paying  this  among 
other  debts  of  the  county.  On  the  fifteenth  of  May,  1886,  the  ordinary  of  the 
county  indorsed  on  each  of  these  orders  the  amount  found  to  be  due,  audited 
and  allowed  them,  and  directed  the  treasurer  to  pay  the  owners  thereof,  the 
then  holders,  or  their  attorneys,  the  sum  found  to  be  due  on  each  of  them, 
out  of  the  funds  in  his  hands  raised  by  taxation,  for  the  purpose  of  paying  this 
indebtedness.  The  treasurer,  admitting  that  he  had  those  funds  in  hand,  re- 
fused, upon  a  demand  made  upon  him  by  the  holders  of  these  papers,  to  pay 
them.  Thereupon  the  |  etition  for  mandamus  was  filed,  and  an  order  nisi 
was  directed  to  be  issued.     The  respondent  demurred  to  the  payment  on  va- 
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rious  grounds,  and  also  answered  the  rule  calling  upon  him  to  show  cause 
why  the  mandamus  should  not  be  made  a()solate.  The  answer  brought 
forth  nothing  new;  it  was  a  virtual  repetition  of  the  grounds  of  demurrer. 
He  claimed  that  he  could  not  safely  pay  the  money  until  the  questions  made 
by  his  demurrer  and  answer  were  settled.  When  the  case  was  called  for 
liearing,  it  was  submitted  to  the  decision  of  the  presiding  judge,  without  a 
jury,  both  upon  questions  of  fact  and  law,  including,  of  course,  the  questions 
that  had  been  made  by  the  demurrer.  The  judge,  on  hearing  this  cause 
shown,  deemed  it  insuflicient,  and  made  the  mandamus  absolute. 

There  are  quite  a  number  of  exceptions  taken  to  this  decision  of  the  court; 
only  two  of  which,  however,  were  insisted  upon  in  the  argument  before  this 
court,  viz.:  (1)  That  those  commissioners  had  no  right  to  enter  into  a  con- 
tract with  these  parties  for  the  payment  of  interest  of  12  per  cent,  upon  the 
conditions  mentioned;  and  (2)  that  when  these  debts  were  audited  and  directed 
to  be  paid,  in  1886,  they  were  barred  by  the  statute  of  limitations,  and  that  the 
order  of  the  ordinary  directing  them  to  be  paid,  under  the  circumstances,  was 
in  violation  of  his  duty,  as  he  was  not  authorized  by  the  law  to  waive  the 
statute  of  limitations  or  to  revive,  by  a  new  promise,  a  debt  of  the  county  al- 
ready barred. 

In  the  view  we  take  of  this  case,  it  is  not  necessary  to  decide  either  of 
these  questions;  though,  if  it  were,  we  would  find  little  difficulty  in  overruling 
the  exceptions  taken  to  the  decisions.  Unless  this  treasurer,  who  is  the  ex- 
ecutive officer  of  the  ordinary  court,  is  able  to  show  that  the  order  on  him  was 
fraud tilent,  or  that  a  mistake  existed  as  to  the  amount  found  to  be  due,  he 
could  not  go  behind  the  judgment  of  the  ordinary  acting  as  county  commis- 
sioner, directing  the  payment  of  this  sum .  There  is  no  pretense  of  any  fraud, 
or  dispute  as  to  the  amount  found  to  be  due.  These  parties  seem  to  have  been 
vigilant  in  prosecuting  their  rights.  The  county  displayed  an  equally  com- 
mendable desire  to  meet  and  satisfy  its  obligations.  They  raised  the  money 
in  the  method  pointed  out  by  law  for  the  purpose  of  satisfying  these  demands; 
and,  having  raised  it  in  that  way,  and  for  that  purpose,  they  directed  their 
treasurer  to  pay  it  over  for  the  satisfaction  of  these  demands.  We  think  this 
view  entirely  conclusive  of  this  case,  and  must  result  in  an  affirmance  of  the 
judgment. 

Judgment  affirmed. 


Moore  v.  Garland. 

(Supreme  Cburt  of  Qeorgia,    April  21,  1887.) 

NkOOTIABLE  iNeTRUMBNTB — VALIDITY — FaILVBB  Or  CoNSIDERATIOK. 

In  an  action  on  a  promissory  note,  which  recited  that  it  was  given  "for  value  re- 
ceived for  a  patent-right  to  the  shellnut  water-engine  for  C.  county,"  the  maker 
pleaded  failure  of  consideration.  On  the  trial  the  maker  testified  that  he  bonght 
the  patent-right  for  C.  county ;  that  at  the  time  of  the  purchase  no  asBignnient 
of  the  same  was  made  to  him  by  the  assignee  or  anybod}'  else ;  that  the  payee 
of  the  note  was  only  an  agent  of  the  Shellnut  Water-Engine  Company,  and  could 
not  make  an  assignment  of  the  right,  and  rested  his  case.  Held  that^  as  there  was 
no  testimony  to  show  that  the  defendant  was  to  have  an  assignment  of  the  right  at 
the  time  be  gave  the  note,  nor  that  he  had  even  tendered  the  money  due  on  the 
note  to  the  pa^ee  and  demanded  an  assignment,  the  trial  court  was  justified  in  di- 
recting a  verdict  for  the  plaintiff. 

Error  from  superior  court,  Crawford  county;  Sihhons,  Judge. 
Lofton  &  MooTBt  for  plaintiff  in  error.     Tisinger  <&  Tisinger^  (by  Harris 
son  <fe  Peeples,)  for  defendant. 

Blandford,  J.  Garland  sued  Moore  on  a  promissory  note  for  $100,  dated 
April  8,  1885,  due  October  1st  next  thereafter.  The  body  of  the  note  shows 
that  it  was  given  "for  value  received,  for  a  patent-right  to  the  Shellnut  wa- 
ter-engine for  Crawford  county,  Na  302,167,  patented  July  15,  1884."    To 
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this  action  Moore  pleaded — (1)  Total  failure  of  consideration;  (2)  that  there 
was  no  consideration,  because  there  was  no  assignment  of  the  patent-right 
made  to  him  hy  the  payee  at  the  time  he  gave  the  note.  The  plaintiff  on  the 
trial  introduced  the  note  in  evidence,  and  rested  bis  case.  The  defendant  was 
then  introduced  as  a  witness,  and  testified  that  he  bought  this  patent-right 
for  Crawford  county,  and  that,  at  the  time  he  bought  it,  there  was  no  assign- 
ment made  to  him  of  this  patent-riglit  for  Crawford  county,  by  the  assignee 
or  any  body  else;  and  that  the  payee  of  the  note  was  only  an  agent  of  the  Slieli- 
nut  Water-£ngiQe  Company,  and  that  he  could  not  make  an  assignment  of 
this  patent-right;  and  he  rested  his  case  on  that. 

The  court  instructed  the  jury,  there  being  no  controversy  as  to  the  facts, 
to  find  a  verdict  for  the  plaintiff.  This  is  excepted  to,  and  is  tlie  error  as- 
signed here. 

We  have  no  complaint  to  make  as  to  the  instructions  of  the  court.  The 
evidence  of  the  defendant  was  not  sufficient  to  bar  the  plaintiff^ s  right  to  re- 
cover on  this  note.  There  was  no  testimony  on  the  part  of  the  defendant  that 
he  was  to  have  a  transfer  or  an  assignment  of  this  patent-riglit,  at  the  time 
be  gave  this  note;  nor  did  he  show  that  he  had  ever  tendered  the  money  due 
on  the  note  to  the  payee,  and  demanded  this  assignment.  In  the  absence  of 
such  testimony,  the  presumption  would  be  from  this  note  that  he  was  entitled 
to  an  assignment  of  this  right  for  Crawford  county,  when  he  paid  the  note. 
He  was  not  entitled  to  it,  according  to  his  own  evidence,  at  the  time  he  signed 
the  note.  He  might  have  defended  the  suit  successfully  by  having  tendered 
the  money  to  the  payee,  and  demanded  this  assignment,  and  if  the  assignment 
was  not  delivered  to  him,  that  would  be  a  good  defense  to  the  note  after  its 
maturity;  and  he  could  yet  defend  the  case,  after  judgment,  by  tendering  the 
money,  and  demanding  the  assignment;  and  upon  the  refusal  to  assign  this 
right,  a  court  of  equity  would  not  hesitate  to  enjoin  the  collection  of  the  judg- 
ment. For  these  reasons,  we  think  the  court  below  was  right,  and  judgment 
is  affirmed. 


Peterson  v.  Kaigleb  and  another. 

{Suprerne  Qntrt  of  Georgia,    April  26,  18S7.) 

1.  Chattel  Moktqages—Convetaivcb  of  Pbopebtt  into  Anotkeb  Btatb— Rboordiiio. 

Personal  proi)ertjr  mortgaged  in  Alabama  was  casually  brought  into  Georgia,  the 

mortgagor  still  residing  in  Alabama.    JMd^  that  it  was  not  necessary,  in  order 

to  secure  the  rights  of  the  mortgagee,  that  the  mortgage  should  be  recorded  in 

Georgia. 

J.  Same— Title  Conveyed— Lien. 

A  person  residing  in  Alabama  executed  two  mortgages  on  his  personal  property 
and  growing  crops,  which  were  recorded.  He  afterwards  casually  brought  a  wagon 
and  some  live  stock,  included  in  the  mortgages,  into  Georgia.  Held,  that  a  chattel 
mortgage  in  Alabama  conveyed  a  title,  as  distinguished  from  a  lieu,  which  was 
valid  against  attaching  creditors. 

Error  from  superior  court,  Clay  county;  John  T.  Clark,  Judge. 
W.  A.  Scott  and  F,  B,  Dillard,  for  plaintiff  in  error.    Ko  appearance  for 
defendants. 

Hall,  J.  One  Wilcoxon,  being  indebted  to  Kaigler  &  Walker  of  the  state 
of  Alabama,  executed  to  them  two  mortgages  upon  certain  mules  and  a  wagon, 
and  in  the  same  instruments  gave  them  liens  upon  his  growing  crops.  The 
first  of  these  mortgages  was  made  in  January,  1884,  and  was  given  to  secure 
a  debt  falling  due  on  the  first  of  October  of  that  year.  The  second  was  made 
in  February,  1885,  and  was  upon  personal  property,  and  contained  a  lien  upon 
the  growing  crops  of  that  year,  to  secure  a  debt  falling  due  on  the  first  of  Oc- 
tober, 1885.  Each  of  these  mortgages  contained  a  power  of  sale.  They  were 
regularly  proved,  and  admitted  to  record  in  Henry  county,  Alabama,  where 
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the  mortgagor  and  mortgagees  lived.  In  the  latter  part  of  October,  1885, 
Wilcoxon,  with  the  wagon  and  a  portion  of  the  live  stock  included  in  both  of 
the  mortgages,  crossed  the  river,  and  went  to  Fort  Gaines,  in  the  county  of 
Claj,  in  the  state  of  (Georgia.  While  his  team  was  hitched  in  the  rear  of  tlie 
store  of  Peterson,  he  procured  an  attachment  to  be  issued,  and  had  it  levied 
by  tho  sheriff  of  Glaj  county,  Georgia,  upon  the  wagon  and  team  which  were 
claimed  by  Kaigler  &  Walker,  the  mortgagees,  residing  in  the  state  of  Ala- 
bama. Two  questions  are  made  in  this  case:  (1)  Wiiether  these  mortgages 
conveyed  title  to  the  property,  by  the  laws  of  Alabama;  and  (2)  whether  the 
party,  when  the  mortgaged  property  came  into  the  state  of  Georgia,  vraa 
bound  to  have  it  recorded,  in  order  to  defeat  the  lien  created  by  the  levy  of 
the  attachment. 

The  court  charged  the  jury  that  "a  mortgage  conveys  title  in  the  state  of 
Alabama;  and  if  the  jury  are  satisfied  from  the  evidence  that  the  defendant 
in  attachment,  William  Wilcoxon,  before  that  attachment  was  levied  upon 
the  property  in  this  state,  executed  to  the  claimants  a  mortage  upon  the  prop- 
erty, while  it  was  in  Henry  county,  Alabama,  and  while  he  resided  there,  and 
the  mortgage  was  recorded  in  that  county,  within  the  time  prescribed  by  the 
laws  of  Alabama,  and  that  the  debt  intended  to  be  secured  by  the  mortgage 
was  unpaid  at  the  time  of  the  levy,  in  such  a  case  the  claimants  would  have 
such  title  to  the  property  as  would  authorize  them  to  claim  it  when  casually 
brought  into  this  state,  and  here  levied  on  by  attachment;  and,  if  such  are 
the  facts  in  proof,  the  jury  should  find  the  property  not  subject  to  the  attach- 
ment. If  the  property  was  casually  brought  into  the  state,  while  the  defend- 
ant lived  in  Alabama,  not  to  be  kept  here,  but  just  for  the  occasion,  it  was 
not  required  by  law  that  the  Alabama  mortgage  should  be  recorded  here,  or 
that  the  mortgagee  should  lose  his  right  under  it,  but  the  mortgagee  holding 
title  under  the  mortgage  could  claim  the  property  against  the  levy." 

We  think  that  charge  embodies  exactly  the  law  upon  both  the  questions 
raised  in  the  case.  There  is  no  dispute  but  that  the  facts  fully  authorized  it; 
indeed,  there  was  no  contest  over  them.  The  jury  did  right  in  finding  the 
property  not  subject.  Such  a  mortgage  conveys  title,  in  the  state  of  Ala- 
bama, to  the  mortgagee,  as  has  been  frequently  decided  by  the  supreme  court 
of  that  state.  In  their  decisions  they  recognize  the  distinction  existing  be- 
tween a  written  lien  and  a  chattel  mortgage.  For  instance,  in  these  mort- 
gages there  were  liens  reserved  upon  the  mortgagor's  crops,  and  regular 
words  of  conveyance,  such  as  "grant,  bargain,  sell,  and  convey,"  are  used  in 
reference  to  the  personal  chattels  mortgaged,  i.  e.,  the  stock  and  wagons  in 
question.  This  distinction  is  kept  up  throughout  the  decisions  in  the  state  of 
Alabama,  and  is  stated  with  clearness  and  distinctness  in  the  case  of  Sims  v. 
Canfield,  2  Ala.  555;  Evington  v.  Smith,  66  Ala.  401;  Mervine  v.  White,  50 
Ala.  388;  Ellington  v.  Charleston,  51  Ala.  166. 

As  to  the  necessity  of  recording  these  mortgages  in  this  state,  under  the 
circumstances  of  the  case,  that  can  scarcely  be  considered  an  open  question  in 
this  court.  In  the  case  of  Hubbard  v.  Andrew,  76  Ga.  177,  (decided  at  the 
March  term,  1886,)  we  held  that  where  mortgaged  property  had  been  brought 
from  Alabama  into  Troup  county,  in  this  state,  and  there  sold  to  a  purchaser 
for  a  valuable  consideration,  who  had  no  notice  of  the  lien,  the  mortgage  be- 
ing recorded  in  Alabama,  but  this  sale  being  made  in  Georgia,  before  the  six 
months  in  which  the  mortgage  was  required  by  our  laws  to  be  recorded  had 
elapsed,  the  mortgagee  might  follow  the  property,  and  cause  his  mortgage  to 
be  foreclosed,  and  the  execution  issuing  from  the  judgment  of  foreclosure 
levied  on  it. 

Judgment  affirmed. 
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RUNNALS  V.  Atcock,  and  Vice  Versa. 
{Supreme  Court  of  Georgia.    April  16,  1887.) 

1.  New  Trial— Ck>vFLicT  of  Evidbkoe. 

It  is  uot  error  to  refuse  a  new  trial  where  the  evidence  was  directly  conflictiug. 

2.  Sam&— Kefusai*  to  Consideb— Pendency  of  Exceptionb. 

A  motion  was  made  to  dismiss  a  suit,  and  denied,  and  a  bill  of  exceptions  taken 
pmdtntelHe.  The  trial  resulted  in  a  mistrial.  At  a  second  trial,  before  another 
judge,  the  motion  was  renewed.  He  refused  to  consider  it.  Hettk  that  as  the  ex- 
ception to  the  first  decision  was  then  t>ending  and  undetermined,  the  second  judge 
was  estopped  from  examining  the  matter. 

3.  Continuance— Rbqoisites  of  Motion. 

On  iiiotiun  to  continue  a  cause  at  the  trial  on  account  of  the  absence  of  a  witness, 
no  sliowin^  was  made  that  the  motion  was  not  for  delay  only,  nor  that  the  parties 
expected  to  procure  ihe  attendance  of  the  witness  at  the  next  term  of  the  court. 
Held^  the  motion  was  properly  denied. 

Error  from  superior  court,  Rockdale  county;  Boynton,  Judge. 
/.  N.  Glenn,  for  plaintiff.    A.  C.  McCalla,  for  defendant. 

Hall,  J.    Bunnals  brought  suit  in  a  justice's  court  against  L.P.  Aycock, 
who  was  the  wife,  and  W.  T.  Aycock,  the  husband,  upon  two  promissory 
notes  given  by  them,  bearing  tlie  same  date,  due  at  the  same  time,  and  for  the 
same  amount.    To  those  suits  there  were  two  special  pleas, — one,  that  tber 
ilebt  for  which  the  notes  were  given  was  the  husband's  debt,  and  that  the 
wife  signed  only  as  a  security;  the  other,  that  this  transaction  was  usurious;- 
that  the  amount  purported  to  be  loaned  on  each  occasion  was  $100,  whereas 
only  $85  was  advanced.    Those  cases  were  not  heard  in  the  justice's  court, 
but  were  carried  by  consent  of  counsel  to  the  superior  court,  and  placed  upon 
the  appeal  there.    On  one  of  the  notes  there  were  two  credits,  amounting  to  - 
650,  each  of  the  notes  being  for  $87.87.    These  cases  were  consolidated,  and 
tried  togctlier  by  agreement.    There  were  two  trials  in  the  superior  court.  - 
On  the  first  the  jury  failed  to  agree,  and  a  mistrial  was  declared.    When  the 
case  was  called  on  the  first  trial,  the  defendants  made  a  motion  to  dismiss  the 
suit  (not  the  appeal)  brought  upon  the  note,  which  had  been  reduced  by  tlser 
cr<  dits  below  the  sum  of  $50.     This  motion  was  overruled,  and  to  this  de- 
cision a  bill  of  exceptions  pendente  lite  was  filed  and  allowed.    On  the  last 
trial  of  the  case  thus  heard,  there  was  a  verdict  found  against  both  defend- 
ants on  the  note  for  $87.87.    On  that  reduced  by  the  payments,  the  verdict 
was  against  the  husband  alone,  and  the  wife  was  thereby  discharged  from  the- 
payment  of  that  note.    A  motion  for  new  trial  was  made  by  Mrs.  Aycock^ 
and  tliis  writ  of  error  from  the  refusal  of  that  motion  is  prosecuted  at  her  in- 
stance alone.     A  motion  to  continue  this  case  was  made  by  the  defendants 
upon  the  last  hearing,  on  account  of  the  absence  of  a  witness.    It  was  shown 
that  this  witness  had  been  subpoenaed,  and  that  he  was  not  absent  by  the  pro- 
curement or  consent  of  the  defendants;  and  what  the  parties  would  be  able, 
if  he  were  present,  to  prove  by  him.    There  the  showing  stops.    There  is  no 
statement  contained  in  it  that  the  showing  was  not  m^e  for  delay  only,  or 
that  the  parties  expected  to  procure  the  attendance  of  the  witness  at  the  next 
term  of  the  court.    The  judge,  however,  said  that  if  the  defendants  would 
take  out  an  attachment  for  this  witness,  and  compel  his  attendance  by  that 
means,  he  would  continue  the  case;  but  they  declining  to  do  so,  he  ordered 
the  trial  to  proceed,  and  it  resulted  as  above  stated.    This  motion  for  new 
trial,  on  the  part  of  Mrs.  Aycock,  was  made  on  six  grounds,  the  first  four  of 
^w^hSch  were  that  the  verdict  was  contrary  to  law,  to  the  charge  of  the  court, 
to  the  evidence,  against  the  weight  of  evidence,  and  contrary  to  the  equity 
and  justice  of  the  case.    The  fifth  ground  relates  to  the  motion  to  dismiss  the 
suit  founded  on  the  reduced  note.    That  was  overruled  by  the  judge  who 
tried  the  case  upon  the  last  hearing,  because  the  question  had  already  been 
v.3s.E.no.l4 — 42  ^  . 
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determined  on  the  former  trial.    The  next  ground,  the  sixth,  relates  to  the 
refusal  of  the  continuance  on  the  defendant's  motion. 

1.  As  to  the  first  four  grounds,  we  see  no  error  in  refusing  the  new  tiiaU 
under  the  settled  rule  of  this  court.  The  evidence  as  to  whose  debt  this  was 
was  directly  conflicting.  Its  preponderance  shows  that  both  loans  were  made 
to  the  wife.  The  money  was  borrowed  to  improve  a  tract  of  land  which  be- 
longed to  her,  the  husband  being  utterly  insolvent.  The  fifth  ground  is  the 
next  that  we  shall  notice.  Judge  Botnton,  who  tried  this  li^t  case,  com- 
mitted no  error  in  refusing  to  consider  that  motion,  for  the  reason  that  it  had 
been  passed  upon  and  disposed  of  by  Judge  Hammond,  who  presided  at  the 
former  trial,  and  exception  to  that  decision  being  then  pending  and  undisposed 
of,  he  was  estopped  from  re-examining  the  subject. 

2.  But  the  exception  pendente  lite  to  the  ruling  on  the  first  trial  of  that 
case  comes  up  with  this  bill  of  exceptions.  I  remark  in  passing  that  no  error 
was  assigned  in  this  court  upon  the  exceptions  petidente  lite,  and  it  is  hardly 
doubtful  that  we  are  not  at  liberty,  for  that  reason,  to  consider  them.  Whether 
there  was  a  waiver  of  this  objection  by  the  consent  to  try  these  two  cases  to- 
gether it  is  not  necessary  to  decide.  One  thing  is  certain,  that  Mrs.  Aycock 
has  had  all  the  benefit  of  them  that  she  could  have  had,  by  the  finding  of  the 
jury  in  her  favor. 

3.  Nor  do  we  think  that  there  was  error  in  overruling  the  ground  of  the 
motion  which  relates  to  the  refusal  of  the  continuance,  for  the  reason  that  the 
showing  for  continuance  is  defective  in  the  two  particulars  above  set  forth. 
Indeed,  it  might  be  inferred  from  their  refusal  ^  attach  the  witness  that  they 
did  not  expect  to  have  his  attendance  at  the  next  term  of  the  court.  It  may 
be  well  to  remark  that  we  do  not  approve  of  the  practice  of  placing  the  ontut 
of  attaching  witnesses  upon  parties  at  whose  instance  they  have  been  sub- 
poenaed. It  subjects  the  parties  to  a  disadvantage.  It  brings  them  in  con- 
flict with  the  witness  on  whom  they  may  have  to  rely,  and  as  a  general  thing, 
we  think,  where  a  witness  shows  a  disposition  to  keep  out  of  the  way,  the 
court  ought  to  enforce  obedience  to  its  precepts,  by  calling  upon  its  own  of- 
ficer to  move  in  the  matter.  Where,  however,  a  case  has  been  continued  re- 
peatedly on  account  of  the  absence  of  the  same  witness,  then  we  think  the  court 
may  exercise  a  discretion  in  refusing  to  continue,  unless  effective  steps  have 
been  taken  to  compel  the  attendance  of  that  witness.  But  such  has  not  been 
the  ciise  here,,  and  we  see  no  error  that  can  hurt  the  party  complaining. 

4.  There  was  a  cross-bill  of  exceptions  taken  by  Runnals  to  the  refusal  of 
the  court  to  dismiss  this  motion  for  new  trial,  which  we  need  not  consider, 
inasmuch  as  the  judgment  in  the  principal  case  must  be  afiirmed;  and  accord- 
ingly the  cross-bill  is  dismissed,  under  the  statute. 


Mitchell,  Ex'r,  t?.  Prater. 

{Supreme  Court  of  Georgia,    April  4,  1887.) 

HOMBSTEAP— ^ALK  AND  ReINYESTMKNT. 

Defendant  obtained  leave  from  the  superior  court  to  sell  her  homestead,  and  in- 
vest the  proceeds  in  other  property  as  homestead.  Under  this  authority  she  sold 
part  of  her  property,  receiving  in  payment  a  tract  of  land.  Upon  the  tract  of  land 
thus  acquired,  a  judgment  creditor  levied  in  execution.  Defendants  interposine. 
claimed  the  land  as  homestead.  Held^  tliat  the  land  so  acquired  was  homestead, 
and  that  defendant  could  claim  its  exemption  as  such. 
Evidence — Doci'Mentaby — Record  of  Homestead  Pbocbedikos. 

In  such  a  contest  as  to  homestead,  it  is  proper  to  admit  in  evidence  the  record  of 
the  homestead  proceeding's,  the  application  to  the  judge  of  the  superior  court,  and 
his  order,  and  other  testimony  sliowing  that  the  property  levied  on  was  a  reinvest- 
ment of  the  proceeds  of  the  homestead  which  had  already  been  taken* 

Error  from  superior  court.  Hall  county;  Estes,  Judge. 
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U.  H.  Perry,  for  plaintiff  in  error.  W,  F.  Findley  and  S.  C.  Dunlap,  for 
defendant. 

Blandford,  J.  Martha  Prater  applied  to  the  ordinary,  in  1876,  to  have  a 
homestead  and  exemption  set  apart  out  of  the  property  of  her  husband,  Joseph 
Prater,  and  the  application  was  granted.  The  homestead  set  apart  consisted 
of  several  tracts  of  land.  In  1877.  Joseph  Prater  and  Martha  Prater  applied 
to  the  judge  of  the  superior  court  for  leave  to  sell  this  property,  and  to  sell, 
not  only  the  homestead,  but  the  fee;  and  it  was  alleged  in  the  application  that 
Joseph  Prater  owed  nothing,  and  had  no  creditors.  The  judge  thereupon 
granted  an  order  authorizing  Joseph  Prater  to  sell  the  property,  and  reinvest 
in  other  property  as  a  homestead.  A  portion  of  the  property  was  sold  to  A. 
D.  Candler,  consisting  of  a  lot  in  the  town  of  Gainesville,  for  a  certain  sum 
of  money;  and  in  consideration  of  the  purchase  price,  Mr.  Candler  conveyed 
another  tract  in  that  town  to  Martha  Prater.  A  judgment  was  obtained 
against  Martha  Prater,  and  an  execution  issued  upon  it,  and  was  levied  upon 
this  tract  of  land  conveyed  by  Candler  to  her.  Mrs.  Prater  interposed  a  claim, 
claiming  it  as  exempt  from  levy  and  sale  by  virtue  of  the  fact  that  it  had  been 
set  apart  to  her  as  a  homestead.  On  the  trial  of  the  claim  case,  a  record  of 
the  homestead  papers  was  offered  in  evidence,  and  was  objected  to,  on  the 
ground  that  it  was  immaterial .  The  court  overruled  the  objection,  and  allowed 
it  to  go  to  the  jury,  and  this  is  excepted  to. 

The  application  to  the  judge  of  the  superior  court  for  leave  to  sell  the  home- 
stead property,  and  the  order  granting  the  application,  were  also  offered  in 
evidence,  and  objected  to  as  immaterial;  and  the  court  overruled  the  objec- 
tion, and  allowed  the  evidence  to  go  to  the  jury.  The  testimony  of  Mr.  Cand- 
ler was  offered  to  show  that  he  had  bought  a  portion  of  the  property  exempted 
and  set  apart  as  a  homestead,  and  that,  in  consideration  of  the  price  he  was 
to  pay  for  it,  he  had  conveyed  the  land  levied  on  to  Martha  Prater.  This  was 
objected  to  as  immaterial,  and  the  court  overruled  the  objection  and  admitted 
it.  The  jury  found  the  property  not  subject,  and  thereupon  the  plaintiff  in 
execution  moved  to  arrest  the  judgment,  upon  the  ground  that  Martha  Prater 
was  defendant  in  execution,  and  also  claimant.  The  court  overruled  that  mo- 
tion, whereupon  a  motion  for  new  trial  was  made  by  the  plaintiff  in  execu- 
tion, on  the  several  grounds  stated,  which  was  overruled  by  the  court,  and 
this  is  also  excepted  to. 

1.  We  do  not  see  any  good  reason  why  Mrs.  Prater  could  not  have  Interposed 
a  claim  in  this-  case.  The  execution  was  against  her,  individually;  and  her 
riglit  in  this  property  was  that  of  a  beneficiary  in  the  homestetid  estate,  the 
property  having  taken,  or  being  intended  by  the  parties  to  take,  the  place  of 
the  property  originally  set  apart  as  a  homestead.  We  think,  therefore,  she 
could  have  properly  ipterposed  a  claim,  or  an  affidavit  of  illegality,  and  we 
think  the  court  was  right  in  overruling  the  motion. 

2.  Nor  do  we  think  the  court  committed  any  error  in  admitting  in  evidence 
the  record  of  the  homestead  proceedings,  and  the  application  of  the  judge  of 
the  superior  court,  and  his  order;  nor  in  admitting  in  evidence  the  testimony 
of  Mr.  Candler.  This  evidence  was  introduced  for  the  purpose  of  showing 
that  the  property  levied  on  was  simply  a  reinvestment  of  the  proceeds  of  the 
homestead  which  had  been  already  taken.  It  is  true  this  was  a  defective 
and  an  awkward  execution  of  the  power  created  by  the  order  of  the  judge  of 
the  superior  court  authorizing  Mr»  Prat«r  to  sell  the  property,  and  reinvest; 
nevertheless,  we  think  that  as  soon  as  Mr.  Candler  made  this  deed  to  Mrs. 
Prater,  a  trust  resulted  to  her  husband;  and  he,  also,  being  in  possession  with 
his  wife,  it  executed  itself.  The  trust  was  really,  and  in  effect,  executed,  al- 
though defectively  executed,  and  the  court  will  give  it  effect.  If  this  was 
prof)erty  which  was  exempt  from  levy  and  sale,  to  allow  the  property  to  be 
sold  under  an  execution  against  the  beneficiary  would  defeat  the  very  object 
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of  the  homestead  law  itself.    She  liad  no  title  to  it.     She  had  a  kind  of  in- 
cumbrance on  the  property,  but  the  title  was  in  her  husband.    Her  incum- 
brance was  the  right  to  use  the  property  during  her  life,  and  her  creditor 
could  not  levy  and  sell  this  property. 
So  we  aHlrm  the  judgment  of  the  court  below  refusing  a  new  trial. 

Rogers  v.  Bennett. 

{Supreme  Court  of  Georgia,    April  7,  1887.) 

Certiorari — When  Lies. 

In  an  action  in  a  justice's  court  to  recover  possession  of  property,  in  which  hail 
was  required,  the  justice  failed  to  comply  with  the  statute  in  maivinj^  out  and  servine 
the  bail  process,  and  a  motion  made  beiore  him  to  dismiss  the  action  on  thisgrouna 
was  sustained.  Hdd  that,  alter  such  judgment  of  dismissal,  no  case  being  in  court, 
an  appeal  could  not  be  taken,  and  that  certiorari  was  the  proper  remedy. 

Error  from  superior  court,  Ck)bb  county;  Brown,  Judge.    (At  chambers.) 
B\  A.  Irwin,  for  plaintiff  in  error.    J.  J,  NortTicuti  and  W,J.  Winrij  for 

defendant. 

Hall,  J.  This  was  an  action  in  a  justice's  court  to  recover  possession  of 
property,  in  which  bail  was  required.  The  justice  failed  to  comply  with  the 
statute  in  making  out  and  serving  the  bail  process.  A  motion  was  made  to  dis- 
miss the  action  upon  this  ground,  when  it  came  up  for  hearing  before  him, 
and  tliat  motion  prevailed.  The  amount  being  more  than  $50,  the  party  took 
an  appeal  from  that  judgment  to  the  superior  court.  The  fact  of  this  dis- 
missal appearing  on  the  inspection  of  the  papera,  at  the  hearing  of  the  appeal, 
the  judge  ordered  the  appeal  to  be  dismissed,  holding  that  there  was  no  case  in 
court  after  this  judgment  of  dismissal  was  rendered,  from  which  the  apiH'al 
could  be  taken,  and  that  there  was  no  question  of  fact  involved  in  the  error 
which  they  sought  to  correct;  in  short,  holding  that  certiorari,  and  not  an 
appeal,  was  the  proper  method  for  reaching  that  question. 

We  think  that  that  judgment  was  right,  under  section  4067  of  the  Code, 
and  the  act  of  the  legislature  from  which  that  section  was  taken,  (Cobb,  Dig. 
529,)  in  which  act  the  remedies  applicable  to  errors  of  fact  and  of  law  are  more 
distinctly  pointed  out  than  in  the  section  of  the^Code.  A  number  of  cases 
are  cited  under  that  section,  but  in  addition  to  them  are  the  cases  of  Baroughs 
V.  WhiU,  69  Ga.  841 ;  Small  v.  Sparks,  Id.  745;  RaUroad  v.  Dyar,  70  Ga-  723; 
Railroad  v.  Holcombe,  72  Ga.  206;  Goss  v.  Lord,  Id.  206;  Cruse  v.  Express 
Co,,  Id.  184, — all  sustaining  this  distinction  between  questions  of  law  and  fact» 
and  holding  that  in  the  former  class  of  cases  certiorari  is  the  proper  remedy 
to  correct  errors,  and  in  the  latter,  appeal. 

There  was  no  error  in  the  disposition  of  this  case  in  the  court  below,  and 
the  judgment  is  affirmed.    Judgment  affirmed. 


Shirley  t>.  Rounsaville  and  another. 

(Supreme  Court  of  Georgia,    April  7, 1887.) 

GiBTXOBA&t— Whbn  Lies. 

Defendant  obtained  judgment  before  a  justice  on  a  note  of  plaintiff's.  Plaintiff' 
sued  out  a  writ  ol'  certiorari,  which  was  refused  on  the  ground  that  it  was  premature. 
Keld,  that  the  writ  was  properly  refused,  and  that  there  should  have  been  an  appeal 
to  the  jury  in  the  justice's  court,  and  a  trial,  before  the  certiorari  was  broaghi. 

Error  from  superior  court,  Floyd  county;  Bramham,  Judge. 
Dean  &  Ewing,  (by  Harrison  <&  Peeples, )  for  plaintiff  in  error.    Jl  JS,  F, 
Lumpkin,  (by  Dabney  <&  Fouvhe,)  for  defendants. 

Hall,  J.    In  this  case  we  have  just  the  converse  of  the  question  this  day 
decided  in  the  case  of  Rogers  v.  Bennett,  supra*    Stiirley  was  sued  on  a 
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note  for  $18,  given  for  the  purchase  of  "Zeirs  A.  B.  Guano."  He  pleaded 
to  that  action  that  the  guano  was  not  tagged  and  branded  as  required  by  the 
statute.^  Upon  the  face  of  this  note,  he  admitted  in  writing  that  each  of  the 
sacks  containing  guano  was  tagged  and  branded,  although  he  and  another 
swore  on  the  hearing  that  the  guano  was  put  up  in  phosphate  sacks  that  had 
been  used,  and  that  had  the  phosphate  brand  on  them.  The  justice,  it  seems, 
did  not  credit  the  account  tlie  witnesses  gave  of  this  matter,  and  awarded 
judgment  in  favor  of  the  plaintiff.  From  that  judgment,  without  an  appeal 
to  the  jury  in  the  justice's  court,  they  sued  out  a  writ  of  certiorari,  and  the 
court  dismissed  the  certiorari,  upon  the  ground  that  it  was  premature;  that 
there  should  have  been  an  appeal  to  the  jury  in  the  justice's  court,  and  a  trial, 
before  the  certiorari  was  brought.  This  was  a  correct  judgment,  as  shown 
by  the  cases  cited  in  the  foregoing  case,  {Rogers  v.  Benriett,)  and  in  the  decis- 
sion  this  day  delivered  in  Railroad  Co.  v.  Ransom,  ante,  626. 
Judgment  affirmed. 

Spencer  and  another  o.  State. 
(Sinrreme  Court  of  Georgia.    March  5,  1887.) 

1.  CoNSPiBAOY — What  CowsnTUTBa-- Joint  SELF-DxrENss. 

On  trial  of  two  persons,  A.  and  B.,  who  were  lalwrers  on  a  plantation,  for  the 
offense  of  shooting  at  another,  the  evidence  showed  that  the  plantation  overseer, 
after  angrily  and  profanely  reprimanding  defendants,  fired  a  gun  into  or  by  a  win- 
dow in  the  house  of  one,  while  the  latter  and  his  family  were  within;  that  then, 
seeing  defendants  go  away  as  if  to  coninlain  to  the  owner  of  the  plantation,  the 
overseer  pursued,  and  after  defendants  haa  taken  shelter,  tired  at  them,  and  wounded 
A.,  and  that  defendants  in  the  same  moment  tired  at  him;  tiiat  A.  inunetliately 
told  B.  to  shoot,  but  that  B.  instead,  rushing  to  the  overseer,  who  still  held  an  of- 
fensive attitude,  drew  his  gun  to  strike,  and  threatened  to  kill,  but  was  prevented 
by  bystanders;  that  the  overseer  then  retreated,  whereupon  A.,  without  communi- 
cating with  B.,  iired  again  at  the  overseer.  Held^  that  the  evidence  did  not  show 
a  conspiracy  on  the  part  of  defendants  to  make  an  unlawful  attack,  but  did  show 
that  their  firing  together  was  proper  self-defense  and  that  B.  was  innocent.* 

2.  Samr. 

A  common  purpose  of  self-defense,  even  with  excessive  force,  if  formed  suddenly, 
in  an  emergency,  will  not  render  one  participant  in  the  purpose  liable  for  acts  done 
by  another  participant  alone,  and  after  the  defense  has  been  accomplished. 

3.  Same — Failure  to  Pbove— Effect  of  Verdict. 

Where,  on  the  trial  of  an  indictment  against  two  persons,  there  is  no  evidence  of 
a  conspiracy,  but  the  court  instructs  the  jury  on  the  law  of  conspiracy,  such  in- 
struction is  improper,  and  if  both  defendants  are  convicted,  the  judgment  will  be 
set  aside  as  to  both,  unless  the  evidence  against  one  is  conclusive. 

Error  from  superior  court,  Dougherty  county;  Bower,  Judge. 
Wright  <&  Amheim  and  J.    W,    Walters,  for  plaintiffs  in  error.     W.  JST. 
Spence,  Sol.  Gen.,  (by  D.  H.  Pope,)  contra. 

Bleckley,  C.  J.  Spencer  and  Peck,  both  negro  men,  were  tried  for  as- 
saulting McClung,  a  white  man,  with  intent  to  murder  him  by  shooting. 
They  were  convicted  of  the  minor  offense  of  shooting  at  him,  (Code,  §  4370,) 
and  the  court  refused  to  grant  them  a  new  trial. 

1.  A  careful  study  of  the  evidence  leaves  no  room  to  doubt  that  the  convic- 
tion of  Peck,  under  the  indictment,  could  not  have  happened  without  grave 
error  on  the  part  of  the  court,  or  gross  mistake  by  the  jury.  The  superin- 
tendent of  a  plantation  has  no  more  right  to  terrify  the  laborers  under  him, 
and  their  families,  than  they  have  to  terrify  him  and  his  family.     And  this 

^Code  Ga.  1 1571,  provides  for  the  appointment  of  inspectors  of  fertilizers,  and  section 
1574  provides  that  any  person  who  shall  sell  any  fertilizer  in  the  state  without  such  in- 
spection shall  be  guilty  of  a  misdemeanor. 

^As  to  what  constitutes  a  conspiracy,  see  The  Anarchists'  Case,  (111.)  12  N.  £.  Rep. 
fiG5,  and  note. 
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is  SO,  regardless  of  the  color  of  the  respective  parties.  All  races,  and  all 
classes,  are  alike  bound  to  keep  the  peace,  and  observe  the  laws.  Moody  v. 
/Srto^,54Ga.  661. 

2.  The  record  shows  that  the  superintendent,  after  profanely  reprimanding^ 
two  of  his  laborers,  went  armed  to  the  house  of  one  of  them,  the  latter,  with 
his  wife  and  children,  being  within,  and  discharged  his  gun  into  or  by  the 
window,  and  then,  upon  seeing  the  two  men  walking  with  their  guns  towards 
the  public  road,  (they  most  probably  intending  to  go  to  the  owner  of  the 
plantation  and  report  what  had  taken  place, )  pursued  them,  and  after  they 
had  reached  the  road  and  taken  shelter  behind  a  tree,  shot  at  them,  liittiDg 
one  of  them  in  the  face,  and  they  also  shot  at  him  in  the  same  moment.  This 
shooting  on  the  part  of  the  negroes  was  clearly  justifiable.  The  superintend- 
ent was  the  aggressor.  Suppose  the  position  of  the  parties  reversed,  and 
who  could  have  any  doubt? 

3.  Immediately  afterwards,  the  one  who  had  been  shot  in  the  face  called 
out  to  the  other  to  shoot,  and  the  other  did  not  shoot,  but  rushed  to  the  place 
where  the  superintendent  was  standing,  and  drew  his  gun  to  strike,  and 
threatened  to  kill,  but  was  prevented  from  striking  by  the  bystanders.  He 
did  not,  by  this  conduct,  render  himself  responsible  for  shooting  which  was 
subsequently  done  by  his  wounded  comrade,  when  the  superintendent  changeit 
his  position,  and  was  retiring.  Peck  did  no  hostile  act  after  McClung  turned 
to  retire;  neither  did  he  go  back  to  the  tree,  or  have  any  communication  with 
Spencer,  before  the  latter  fired.  The  interval  was  very  short  between  the 
shooting,  in  which  all  three  participated,  and  that  done  by  Spencer  alone.  Xo 
doubt,  the  latter  was  still  smarting  from  the  wound  in  his  face.  At  the  time 
of  this  single  shot,  McGlung  had  just  left  his  position,  turned  around,  and 
was  walking  away  from  the  negroes  towards  his  own  house.  The  effect  of 
this  discliarge  was  to  pepper  him  slightly  in  the  back  with  bird-shot. 

4.  The  court  charged  the  jury  touching  the  responsibility  of  such  as  partic- 
ipate in  a  common  enterprise  or  purpose  to  make  an  unlawful  attack.  The 
delivery  of  such  a  charge  assumed  that  there  was  evidence  on  which  to  found 
It,  but  we  think  there  was  none.  The  evidence,  fairly  construed,  furnisher 
no  ground  for  any  theory  of  a  common  enterprise  or  purpose  which  was  not 
defensive  in  its  nature  and  design,  or  which  embraced  any  attack  upon  the 
prosecutor  after  he  had  ceased  to  face  to  the  front  and  occupy  an  offensive  at« 
titude;  it  was  therefore  error  to  charge  the  jury  as  to  the  responsibility  in- 
curred by  persons  who  participate  in  a  common  enterprise  or  purpose  to  make 
an  unlawful  attack. 

5.  So  far  as  the  negroes  acted  in  concert,  their  conduct  Indicated  a  onion 
for  defense,  and  nothing  else.  Suppose  they  combined  deliberately  for  this 
purpose,  they  had  a  right,  under  the  circumstances,  to  do  so.  McOlung  was 
armed,  was  in  bad  temper  with  them  both,  and  was  conducting  himself  in 
such  a  way  as  to  threaten  them  with  lawless  violence.  Their  families  were 
on  the  premises  as  well  as  his,  and  had  as  much  right  to  protection.  They 
had  not  interfered  with  his  threshold;  he  had  with  theirs.  As  to  any  sudden 
combination  they  may  have  formed  at  the  tree  after  the  fight  opened,  or  when 
it  seemed  about  to  open,  that  also,  judging  from  their  conduct,  was  defensive, 
and  defensive  only.  Suppose  it  took  in  a  scheme  of  defense  embracing  too 
much  violence,  such  as  shooting  at  McClung  at  the  moment  when  Spencer 
called  out  to  Peck  to  fire,  a  call  which  the  latter  disregarded;  suppose  it  cov- 
ered the  attempt  by  Peck  to  strike  with  his  gun;  all  this  occurred  while  Mc- 
Clung was  standing  his  ground  and  facing  to  the  front,  with  weapon  in  hand^ 
waiting  for  a  fresh  supply  of  ammunition.  The  parties  were  still  on  the 
scene  of  combat,  and  defensive  operations,  even  of  a  kind  semi-offensive,  were 
not  wholly  irrelevant;  but  when  McClung  gave  up  the  fight,  and  turned  to 
leave  the  field,  defense  was  finished ;  and  anything  afterwards  done  offensively 
by  one  of  the  negroes,  would  be  on  his  own  responsibility.  A  common  pur- 
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pose,  formed  suddenly  in  an  emergency,  to  defend,  with  even  too  much  force 
and  violence,  will  not  render  one  participant  responsible  for  offensive  acts 
done  by  tbe  other  alone,  after  defense  has  been  accomplished,  and  while  the 
original  assailant  is  retreating  from  the  scene  of  conflict.  Our  conclusion  is 
that  Peck  certainly  ought  to  have  been  acquitted,  and  that  whether  Spencer 
was  guilty  or  not,  both  ought  to  have  been  tried  without  embarrassing  tbe 
case  with  any  instructions  to  the  jury  touching  conspiracy,  or  a  combination 
for  unlawful  attack.  How  much  harm  this  erroneous  charge  may  have  done, 
even  to  Spencer,  wo  know  not.  Any  suggestion  of  conspiracy  where  no  sug- 
gestion of  the  kind  is  appropriate,  tends  to  prejudice  the  accused.  If  the  evi- 
dence were  such  as  to  Constrain  the  verdict  against  Spencer,  we  might  let  it 
stand  as  to  him;  but  it  is  not  of  that  conclusive  character,  and  we  conse- 
quently reverse  the  judgment  as  to  both. 
Judgment  reversed. 


Darbey  v.  State. 

(Supreme  Qmrt  of  Oeo^gia.    April  27,  18S7.) 

1.  HoMiciDB—EviDKNc*— Dying  Declarations. 

Statements  of  deceased  as  to  the  cause  of  his  death,  made  in  articulo  martig,  and 
when  he  was  advised  by  bis  physician  that  he  must  die,  are  properly  admitted.^ 

2.  BvWBNOs— Opinions—Ookclusion  of  Law. 

A  witness  testified  that  the  deceased  said  defendant  had  cut  him  and  he  had  done 
nothing.  Heldt  that  whether  deceased  had  done  anything  or  not  was  a  question  of 
fact  and  not  a  conclusion  of  law,  and  the  testimony  was  properly  admitted. 

3.  Homicide — Instruction — Surrounding  Circumstances. 

A  charge  of  the  court  calling  the  attention  of  the  jury  to  the  circumstances  sur- 
rounding the  accused  at  the  time  of  the  homicide,  is  proper. 

4.  Same— JuBTiPicATiON— Self  Defbn.^e. 

The  court  charged  the  iury  that  to  make  justifiable  homidde,  $e  defendendo^  it 
most  appear  to  a  reasonable  man  that  at  the  time  the  mortal  blow  was  struck  it 
was  nec&eary  for  the  defendant  to  kill  in  order  to  save  his  own  life.  Heid^  no 
error.* 

5.  Criminal  Practice — Reasonable  Doubt— Instruction. 

A  charge  to  the  jury  that  if  they  were  morally  satisfied  from  the  evidence  that 
defendant  was  gnilty  of  the  crime  charged,  it  was  sufficient,  when  t«ken  in  connec- 
tion with  the  portion  of  the  charge  immediately  preceding  it;  that  in  criminal 
cases  the  evidence  should  be  so  strong  as  to  preclude  every  reasonable  doubt  from 
the  minds  of  the  jury, — is  no  ground  for  exception. 

6.  Same— Appeal— Harmless  Error. 

The  court  instructed  the  jury  that  if  defendant  killed  the  deceased  without  in- 
tending to  do  so,  but  did  it  in  the  commission  of  an  unlawful  act  which  would  nat- 
urally tend  to  destroy  life,  it  was  murder.  Hefd^  that  though  there  was  no  evidence 
to  sustain  such  a  theory  the  charge  was  harmless. 

7.  Same— Statement  of  Accused— Code  Qa.  J  4637~Instructions. 

Code  Ga.  g  4637  provides  that  in  criminal  trials  the  defendant  may  make  a  state- 
ment not  under  oath  and  to  have  such  force  as  the  jury  see  fit  to  give  it,  but  that  he 
shall  not  be  subjected  to  cross-examination  thereon.  Beld^  it  was  not  error  for  the 
court  to  omit  in  its  charge  to  the  jury  any  theory  of  the  case  arising  iV'om  defend- 
ant's statement. 

8.  Same — Appeal — Negligence  of  Counsel. 

It  is  no  ground  for  the  reversal  of  a  judgment  that  the  counsel  employed  by  the 
defendant  omitted  to  introduce  certain  evidence,  or  may  have  conducted  the  case 
in  a  manner  leading  to  his  conviction. 

Error  from  superior  court,  Bibb  county ;  Simmons,  Judge. 

lAs  to  the  conditions  requisite  for  the  admission  of  dying  declarations  in  evidence^ 
seeWhitakerv.State,caa.)38.E.  Rep.  403;  State  v.  Newhouse,  (La.)  2  South.  Rep.  799^ 
and  note;  LukerK.Com.,  (Ky.)5S.  W.  Rep.  354;  People  v.  Ramirez,  (Cal)  15  Pac.  Rep. 
33;  State  v.  Johnfion,  (Iowa,)  84  N.  W.  Rep.  177;  Basley  v.  Com.,  (Pa.)  11  Atl.  Rep. 

'As  to  when  a  homicide  is  justifiable,  see  People  v.  Robertson,  (Cal.)  8  Pac.  Rep.  600, 
and  note;  State  v.  Donnelly,  (Iowa,)  27  N.  W.  Rep.  369,  and  note. 
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Indictment  for  m urder.  The  material  facts  are  stated  in  tlie  opinion.  Code 
Ga.  §  4637,  provides  that  in  all  criminal  trials  In  this  state  the  prisoner  shall 
have  the  right  to  make  to  the  court  and  jury  such  statement  of  the  case  as  he 
or  she  may  deem  proper  in  his  or  her  defense,  said  statement  not  to  be  under 
oath,  and  to  have  such  force  and  effect  as  the  jury  may  think  right  to  give  it; 
and  the  jury  may  believe  such  statement  in  preference  to  the  sworn  testimony 
in  the  case,  provided  the  prisoner  shall  not  be  compelled  to  answer  any  ques- 
tions or  cross-examination,  should  he  or  she  think  proper  to  decline  to  answer 
such  questions. 

/.  Q,  Blount  and  Hardeman  &  Davis,  for  plaintiff  in  error.  Clifford  An- 
(lerson,  Atty.  Gen.,  and  John  L,  Hardeman,  Sol.  Gen.,  for  the  State, 

Blandford,  J.  Darbey  was  indicted  for  murder  in  the  superior  court  of 
Bibb  county,  and  was  tried,  found  guilty,  and  sentenced  to  imprisonment  for 
life  in  the  state  penitentiary,  the  jury  having  so  recommended.  He  made  a 
motion  for  new  trial  on  various  grounds,  which  the  court  overruled,  and  he 
excepts  to  that  judgment,  and  assigns  the  same  as  error. 

1.  The  first  objection  is  that  the  court  erred  in  admitting  the  testimony  of 
Anna  Rettenberry ;  that  her  husband,  James  Eettenberry,  the  deceased,  slated 
that  tlie  cause  of  his  death  was  a  wound  in  the  bowels.  It  appears  from  the 
record  that  there  was  no  objection  to  this  testimony,  certified  by  the  judge. 
The  testimony  was  admitted  on  the  ground  that  this  was  a  dying  declaration 
of  the  deceased.  It  was  shown  by  the  evidence  that  he  was  in  articulo  mor- 
tis when  he  made  this  declaration,  and  that  he  had  been  advised  by  his  phy- 
sician that  he  must  die.  But  tliis  testimony  could  not  have  affected  the  re- 
sult in  tliis  case,  for  the  uncontradicted  testimony  of  the  three  witnesses  who 
saw  the  homicide  makes  out  a  clear  and  unqualified  caseof  murder.  According 
to  the  testimony  of  tliese  witnesses,  the  deceased  and  the  defendant  were  en- 
gaged in  a  quarrel;  the  defendant  was  heard  to  say:  "You  damned  son  of  a 
biteh,  you  have  not  paid  that  account;"  and  thereupon  they  both  pulled  out 
their  knives;  some  other  altercation  took  place,  and  the  deceased  said  to  the 
defendant:  "Let's  go  and  see  him  about  it."  Thedeceased  shut  up  his  knife 
and  put  it  in  his  pocket,  and  they  walked  on,  defendant  having  his  knife  in 
his  hand;  after  going  a  short  distance,  the  defendant  struck  the  deceased  with 
his  fist,  and  immediately  stabbed  him  with  tlie  knife;  and  this  produced  his 
death.  There  is  no  testimony  to  the  contrary  of  this.  There  is  nothing  in 
tlie  record  that  justifies  even  a  suspicion  of  its  falsity  in  any  particular  what- 
ever. So  we  do  not  think  that  the  testimony  objected  to  in  this  ground  of  the 
motion  should  be  considered  as  material.  But  whether  material  or  not,  it  was 
properly  admitted  under  the  law,  it  having  been  shown  that  it  was  a  dying 
declaration. 

2.  The  defendant  also  objected  to  the  admission  of  testimony  that  the  de- 
ceased said  that  the  defendant  cut  him,  and  that  he  had  done  nothing  to 
cause  it.  It  was  objected  that  this  was  a  conclusion.  It  seems  to  us  that  it 
was  a  question  of  fact  whether  he  did  anything  or  not.  It  is  an  every  day 
occurrence  to  ask  witnesses  in  court  what  the  parties  did,  and  for  the  reply 
to  be  made  that  one  of  the  parties  did  a  ceitain  thing,  and  that  the  other  did 
notliing.     We  do  not  tliink  there  is  anything  in  that  ground. 

3.  The  next  ground  of  objection  is:  "Because  the  court  erred  in  the  follow- 
ing charge  to  the  jury:  •  Were  the  circumstances  surrounding  Darbey  at  that 
time  such,  or  notV  Look  and  see  what  they  were,  where  they  were  standing, 
when  they  first  met,  what  they  were  doing.  Did  they  draw  their  knives,  and  did 
they  attempt  to  use  their  knives?  Did  they  keep  their  knives  open  and  walk 
down  the  street,  or  did  one  shut  up  his  knife,  and  tlie  other^keep  his  open? 
At  the  time  of  the  cutting  were  the  circumstances  which  surrounded  Darbey 
suflicient  to  excite  the  fears  of  a  reasonable  man?'  "  We  see  no  error  in  that 
charge  of  the  court.    It  called  the  attention  of  the  jury  to  the  particular  cir- 
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cumstances  which  surrounded  the  accused  at  the  time  the  cutting  was  done, 
and  this  was  proper, 

4.  The  next  ground  is  that  the  court  erred  in  the  following  charges:  "At 
the  time  of  the  cutting,  were  the  circumstances  which  surrounded  Darbey  at 
the  time  sufficient  to  excite  the  fears  of  a  reasonable  man?  Were  they  suffi- 
cient to  make  him  believe,  and  did  he  believe  that  this  man  was  going  to  cut 
iiim,  and  did  it  appear  that  the  danger  was  so  urgent  and  pressing  at  the  time  of 
the  killing  that,  in  order  to  save  his  own  life,  the  killing  of  the  other  was  ab- 
solutely necessary?"  In  view  of  the  facts  in  this  record  there  was  nothing 
wrong  in  that  charge.  These  facts  were  uncontradicted.  It  appears  that 
Darbey  was  as  willing  to  go  into  the  difficulty  as  Bettenberry,  the  deceased, 
and  more  so.  Indeed,  the  testimony  shows  that  he  gave  the  first  offense;  that 
he  was  the  assailant;  that  he  said  to  the  deceased:  '*  You  damned  son  of  a 
bitch,  you  have  not  paid  that  account."  That  was  the  first  insult.  And  af- 
ter they  went  off  together,  and  the  deceased  had  shut  his  knife  and  put  it  in 
his  pocket,  the  defendant  kept  his  in  his  hand,  open,  and  then  struck  the  de- 
ceased with  his  fist,  and  cut  him  with  the  knife.  Indeed,  this  charge  is  more 
favorable  to  the  accused  than  he  had  any  right  to  expect,  because  the  court 
gave  in  its  chnrge  a  section  of  the  Code  that  applies  to  justifiable  homicide,  that 
is  to  say,  homicide  in  defense  of  one's  person.  But  this  is  not  that  kind  of 
case.  In  order  to  make  out  homicide  se  defendendo  that  kind  of  justifiable 
homicide,  it  must  appear  that  the  danger  was  so  urgent  and  pressing  at  the 
time  the  mortal  blow  was  given  that  it  was  absolutely  necessary  for  him  to 
kill,  in  order  to  save  his  own  life.  No  such  case  appears  here.  It  was  a  plain, 
bald  case  of  murder,  and  we  think  the  court  would  have  been  perfectly  jus- 
tifiable in  not  charging  anything  on  the  subject  of  justifiable  homicide. 

5.  The  next  ground  of  objection  is  that  the  court  erred  in  charging  that  "the 
law  does  not  require  the  state  to  make  out  a  case  to  a  mathematical  certainty, 
because  it  is  rarely  ever  done  by  human  testimony.  The  law  requires  the 
state  to  furnish  such  evidence  as  would  satisfy  the  minds  of  the  jury,  but  if 
the  state  proves  it  so  that  they  are  morally  satisfied  in  their  minds,  that  is 
sufficient.  If  you  are  morally  satisfied  in  your  minds,  from  the  evidence  Jn 
the  case,  that  Darbey  is  guilty  of  the  crime  charged  in  the  indictment,  then  it 
would  be  your  duty  to  so  find. "  Take  this  portion  of  the  charge  and  construe 
it  with  reference  to  the  entire  charge,  and  that  portion  which  immediately 
preceded  it,  and  there  is  no  error  in  it.  For  the  court  charged  the  jury  that 
"in  civil  cases  moral  certainty  may  be  produced  by  a  preponderance  of  the 
evidence,  but  in  criminal  cases  much  stronger  conviction  is  necessary,  and  the 
evidence  should  be  so  strong  as  to  exclude  from  the  minds  of  the  jury  every 
reasonable  doubt  as  to  the  guilt  of  the  accused."  Taking  this  part  of  the 
charge  which  immediately  preceded  the  portion  complained  of,  it  was  impos- 
sible for  the  jury  to  have  misunderstood  the  court.  Construing  this  together, 
the  court  meant  to  tell  the  jury:  "You  must  be  satisfied  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt  before  you  can  convict;"  and  that  is  doubt- 
less the  way  the  jury  understood  it  at  the  time. 

6.  Another  ground  of  the  motion  is  that  the  court  erred  in  the  following 
charge,  given  at  the  request  of  the  solicitor  general,  at  the  end  of  the  general 
charge:  "If  you  believe  that  Daibey  killed  Bettenberry  without  intending  to 
kill  him,  but  that  it  was  done  in  the  commission  of  an  unlawful  act,  which 
in  its  consequences  naturally  tends  to  destroy  the  life  of  a  human  being,  then 
the  offense  would  be  murder."  That  is  a  correct  proposition  of  law.  The 
solicitor  general,  however,  might  very  well  have  omitted  this.  This  is  not  a 
case  of  involuntary  manslaughter,  under  the  evidence  produced  by  the  state; 
it  is  a  case  of  murder,  and  this  charge  did  no  good  and  no  harm. 

7.  The  next  ground  is  that  the  court  erred  in  chaiging:  "If  you  believe 
from  the  evidence  that  Darbey  cut  Bettenberry  on  account  of  threats,  and  that 
it  naturally  tended  to  cause  death,  that  would  be  an  unlawful  act  on  the  part 
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of  Darbey,  and  if  death  ensued,  it  would  be  murder,  whether  Darbey  intended 
to  kill  Ketten berry  or  not."  That  is  a  correct  proposition  of  law,  but  has 
very  little  to  do  with  this  case. 

8.  The  next  ground  is  '*that  the  entire  charge  is  not  fair  to  the  defendant, 
nor  is  it  a  fail*  presentation  of  the  issues  presented  to  the  jury,  in  the  follow- 
ing particulars,"  and  the  particulars  are  enumerated.  We  have  looked 
through  this  charge  very  carefully.  It  is  a  very  able  charge.  The  law  was 
given  as  applicable  to  the  facts  of  the  case,  fairly  and  impartially.  It  is  a 
perpendicular  charge;  the  court  leaned  neither  to  one  side  nor  the  other,  and 
he  gave  the  accused  the  full  measure  of  his  rights.  True,  it  may  not  be 
regarded  as  a  fair  presentation  of  the  case  as  m£uie  by  the  statement  of  the 
accused,  but  the  statement  of  the  accused  is  not  testimony.  The  court  could 
not  be  required  to  charge  the  jury  upon  the  statement  of  the  accused.  That 
is  declared  by  the  law  not  to  be  evidence.  The  jury  were  told  that  they  could 
believe  it  or  not  as  they  thought  proper;  they  could  give  it  full  credit,  they 
might  believe  it  to  the  exclusion  of  all  the  testimony  in  the  e^ise,  if  they 
thouglit  proper,  but  it  was  not  evidence,  and  the  court  was  not  required  to 
give  in  charge  to  the  jury  any  theory  of  the  case  which  arose  from  the  de- 
fendant's statement.  Another  ground  was  that  Mr.  Jemisoh,  who  was  coun- 
sel for  the  accused,  was  unwell  at  the  time  of  the  trial,  and  neglected  to  put 
in  some  evidence  in  the  case,  and  that  on  account  of  his  ill-health  and  irrita* 
bility,  he  would  not  allow  associate  counsel  to  control  the  case,  and  that  in  a 
few  days  after  the  trial  he  died.  The  court  certified  that  Mr.  Jemison's  mind 
was  perfectly  clear,  and  that  he  was  at  himself.  We  cannot  relieve  the  ac- 
cused under  circumstances  of  this  kind.  He  selected  Mr.  Jemison  as  a  law- 
yer; he  was  his  leading  counsel.  He  relied  upon  him,  and  the  court  says  his 
mind  was  perfectly  clear;  and  whether  he  was  a  man  of  as  great  ability  as 
other  counsel  might  have  been,  cannot  avail  the  defendant  here,  if  he  em- 
ployed counsel  who  conducted  his  case  in  such  manner  as  to  lead  to  his  con- 
viction. That  is  his  misfortune,  for  which  he  alone  must  be  responsible. 
But  I  do  not  think  that  the  testimony  which  it  is  said  Mr.  Jemison  failed  to 
introduce  would  or  should  have  changed  the  result  in  this  case.  No  lawyer, 
in  my  judgment,  however  great  his  ability,  could  have  produced  a  different 
result  with  an  honest,  fair-minded  jury,  under  the  evidence  in  this  case. 
Another  ground  is  that  the  verdict  is  contrary  to  law  and  evidence.  It  is  un- 
necessary to  say  anything  further,  by  way  of  reference  to  this  ground.  I 
have  substantially  stated  the  testimony,  and  the  verdict  is  right,  under  the 
law  and  the  evidence. 

Judgment  affirmed. 


Lanomadb,  Adm'r,  v.  Tugglb  and  others. 
{Sujweme  CouH  of  Georgia,    April  13,  1887.) 

1.  EXBCDTOBS  AND  AdMINISTKATORS  —  RiGHT  TO  ADICIMISTBATION  —  HALr-BROTHEBS   Of 

Bastard. 

The  grantee  of  a  certain  lot  of  land  was'a  bastard,  and  died  before  the  death  of 
his  mother.  His  mother  married,  and  had  several  children.  She  died  prior  to  the 
death  of  her  husband.  The  children,  by  an  administrator,  brought  an  action  of 
ejectment  against  defendants,  who  were  in  possession.  There  was  a  trial,  aud  Ter- 
diet  for  plaintiff.  A  new  trial  was  granted,  on  the  ffround  that  the  children  were 
not  heirs  of  the  grantee,  and  not  entitled  to  administration  upon  his  estate.  Beldy 
that  on  the  death  of  the  grant«e  the  land  descended  to  his  mother,  and  on  the  death 
of  her  husband  to  her  children,  and  they  were  entitled  to  administration. 

2.  Samb—Whbn  Administration  Taken  Oot. 

In  an  action  of  ejectment  by  an  administrator,  the  validity  of  the  administration 
was  attacked  because  it  had  not  been  taken  out  in  five  years  ttom,  the  death  of  the 
intestate.  Held^  that  the  statute  of  limitations  can  continue  to  run,  and  adminis- 
tration be  taken  out  at  any  time  after  the  five  years. 

Error  from  superior  court,  Haralson  county;  Branham,  Judge. 
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W,  C,  Adamson  and  W,  F.  Brouon,  for  pLiintlfl  in  error.  Blance  cfr  Noyes 
and  /.  M.  McBride^  for  defendants. 

Blandford,  J.  William  Beck  was  a  bastard.  He  was  born  before  his 
mother  married.  She  intermarried,  after  his  birth,  with  a  man  named  Ste- 
phen Beck,  by  whom  she  had  several  children.  William  Beck  died  before  his 
mother;  and  she  died  before  her  husband,  Stephen  Beck.  The  husband  then 
died  leaving  several  children.  William  Beck  was  the  grantee  of  a  certain  lot 
of  land,  then  in  the  county  of  Carroll,  now  in  the  county  of  Haralson.  He 
drew  it,  and  the  grant  issued  to  him  after  his  death.  Some  of  the  children  of 
Stephen  Beck,  his  heirs  at  law,  applied  to  Mr.  Langmade  to  take  out  letters  of 
administration  upon  the  estate  of  Beck  in  the  county  of  Washington,  where 
Beck  died,  and  he  brought  an  action  against  the  defendants  in  error  to  recover 
this  land,  and  a  recovery  was  had.  The  coui-t  granted  a  new  trial,  and  Lang- 
made,  the  administrator,  excepted. 

Several  points  arise  in  this  case.  William  Beck  being  a  bastard,  and  hav- 
ing no  brothers  and  sisters  who  could  inherit  from  him,  his  mother  was  the 
sole  heir  at  law,  and  the  title  of  this  property  was  cast  upon  her.  And  there- 
upon the  mai'ital  rights  of  the  husband  attached.  She  having  died  first,  the  title 
was  cast  upon  him  by  operation  of  law,  but  he  died  before  reducing  it  into 
possession.  His  death  cast  the  title  upon  the  heirs  at  law,  his  children.  One 
of  the  points  is  that  this  administration  was  wrong;  that  there  was  no  power 
in  the  court  of  ordinary  to  grant  it.  We  think  the  court  of  ordinary  did  have 
power  to  grant  administration  at  the  instance  of  these  parties,  William  Beck's 
half-brothers  and  sisters.  Although  Ihey  could  not  inherit  from  Beck,  they 
could  inherit  from  his  mother,  who  was  their  mother.  And  the  father,  al- 
though no  kin  to  William  Beck,  could  inherit  from  the  mother,  and,  upon  the 
father's  death,  these  children  could  inherit  f  it>m  him.  The  title  to  this  land 
went,  by  operation  of  law,  to  them,  and  they  had  the  right  to  have  this  ad- 
ministration upon  the  estate.  It  was  nobody's  business  but  their  own,  and  it 
did  not  lie  in  the  mouths  of  the  defendants  in  error,  who  were  the  tenants  in 
possession,  to  say  that  this  administration  was  wrong.  They  had  only  gotten 
possession  of  this  land  a  year  or  two  before  this  action  of  ejectment  was  brought. 
Before  that  the  land  was  vacant,  wild  land;  nobody  had  been  in  possession; 
and  if  these  parties  wanted  to  have  the  administration,  for  the  purpose  of  a 
sale  and  division  among  themselves,  it  was  a  proper  administration,  and  this 
administrator,  Langmade,  had  a  right  to  recover  the  land  for  the  purpose  of 
that  administration.  There  being  no  debts  of  Beck,  (he  died  in  1835 or  1836,) 
the  administrator  had  a  right  to  sell  it  for  division  among  the  heirs  at  law. 
The  verdict  was  right,  finding  for  Langmade,  as  the  administrator  of  Beck, 
and  there  was  no  reason  for  any  grant  of  a  new  trial  in  this  case.  The  title 
was  in  him  for  the  purpose  of  recovering  tikis  land,  and  those  parties  had  no 
right  or  title  by  prescription .  They  had  some  pretended  deeds  to  it ;  but  speak- 
ing for  myself,  and  not  for  the  other  members  of  the  court,  I  can  say  that  I 
have  looked  at  the  deeds,  and  I  am  satisfied  that  they  are  very  badly  fixed  up 
forgeries.  I  knew  some  of  the  parties  to  them,  and  remember  one  of  the  wit- 
nesses, whose  name  is  put  there  as  a  justice  of  the  peace  in  the  county  of  Ma- 
rion, where  I  lived.  He  did  not  live  in  Marion  county,  but  always  lived  at 
Geneva,  in  Talbot  county,  and  never  was  a  justice  of  the  peace,  or  notary  pub- 
lic, for  the  county  of  Marion.  But,  be  that  as  it  may,  the  title  was  in  William 
Beck.  When  the  state  granted  the  title,  it  passed  to  his  heirs  at  law,  and  they 
had  a  right  to  have  administration.  They  could  bring  this  suit  in  their  own 
name,  without  administration,  or  they  could  have  administration,  and  proceed 
in  the  name  of  the  administrator. 

It  is  probably  overlooked  by  counsel  that,  under  the  act  of  1856,  where  no 
administration  is  taken  out  upon  a  dead  man's  estate  within  five  years,  the 
statute  of  limitations  can  continue  to  run.    It  does  not  prevent  the  statute  of 
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lim  i tations  from  run  ning  after  the  five  years.  The  administration  may  be  taken 
out  at  any  time  after  the  five  years,  and  they  are  not  hurt  by  its  being  taken 
out  after  the  five  years  have  elapsed.  They  get  all  the  benefit  of  the  statute 
of  limitations  to  which  they  would  be  entitled  under  the  act  of  1856.  It  is 
not  veiy  well  codified,  but  will  be  found  in  the  statute  of  limitations,  act 
1856.  So  we  think  the  court  did  wrong  to  grant  a  new  trial  in  this  case,  the 
verdict  having  been  demanded  by  the  law  and  the  evidence. 
Judgment  reversed. 


McN AUGHT  and  anotlter  v.  Anderson. 

{Supreme  Oowi  of  Oeargia.    May  9,  1887.) 

1.  Husband  aitd  Wife— Wife's  Sefabate  Eabninos. 

If  a  husband  consent  that  his  wife  may  take  boarders  into  the  family,  and  that 
she  shall  have  the  gross  proceeds  for  application  on  a  contract  which  he  has  made 
with  a  third  person  for  the  purchase  of  real  estate,  and  if  the  money  so  acquired  by 
the  wife  be  thus  applied,  the  money  is  hers,  and  not  his,  her  right  to  it  being 
founded  on  a  meritorious  consideration ;  and  if,  on  completing  payment,  the  wife 
take  a  conveyance  of  the  premises  to  herbelf  from  such  third  person,  her  title  will 
prevail  against  a  creditor  of  her  husband  who  gave  credit  after  the  property  was 
paid  for,  though  the  conversance  to  her  be  of  later  date  than  the  giving  of  such  credit, 
It  not  appearing  that  the  credit  was  given  upon  the  faith  of  the  specific  property, 
or  that  the  debtor  was  in  possession  as  apparent  owner  when  the  debt  was  created. 

2.  Same. 

The  above  ruling  controls  the  case  upon  its  substantial  merits,  and  if  any  errors 
were  committed  upon  the  trial  they  were  of  minor  importance,  and  not  material  to 
tiie  result. 
{Sifnahua  by  tfie  Court.) 

Error  from  superior  court,  De  Kalb  county;  Richard  H.  Glark,  Judge. 
Samuel  Barnett,  for  plaintiffs  in  error.     Caiidler,  Thomson  <6  Candler,  far 
defendant. 

Blkckley,  C.  J.  1.  The  legal  unity  of  husband  and  wife  has,  in  Georgia, 
for  most  purposes,  been  dissolved,  and  a  legal  dualty  established.  A  wife  is 
A  wife,  and  not  a  husband,  as  she  was  formerly.  Legislative  chemistry  has 
analyzed  the  conjugal  unit,  and  it  is  no  longer  treated  as  an  element,  but  as 
a  compound.  A  husband  can  make  a  gift  to  his  own  wife,  although  she  lives 
in  the  house  with  him,  and  attends  to  her  household  duties,  as  easily  as  he 
can  make  a  present  to  his  neighbor's  wife.  This  puts  her  on  an  equality  with 
other  ladies,  and  looks  like  progress.  Under  the  new  order  of  things,  when 
he  induces  her  to  enter  into  the  business  of  keeping  boarders,  and  promises 
to  let  her  have  all  the  proceeds,  he  is  allowed  to  keep  his  promise,  if  she  keeps 
the  boarders.  It  would  seem  that  the  law  ought  to  tolerate  him  in  being 
faithful  to  his  word  in  such  a  matter,  even  though  he  hfis  pledged  it  only  to 
liis  wife,  and  we  think  it  does.  If  a  husband  consent  that  his  wife  may  take 
boardeis  into  the  family,  and  that  she  shall  have  the  gross  proceeds  for  appli- 
cation on  a  contract  which  he  has  made  with  a  third  person  for  the  purchase 
of  real  estate,  and  if  money  so  acquired  by  the  wife  be  thus  applied,  the  money 
is  hers,  and  not  his,  her  right  to  it  being  founded  on  a  meritorious  considera- 
tion; and  if,  on  completing  payment,  the  wife  take  a  conveyance  of  the  prem- 
ises to  herself  from  such  third  pei-son,  her  title  will  prevail  against  a  creditor 
of  her  husband  who  gave  credit  after  the  property  was  paid  for,  though  the 
conveyance  to  her  be  of  later  date  than  the  giving  of  such  credit,  it  not  ap- 
pearing that  the  credit  was  given  upon  the  faith  of  the  specific  property,  or 
that  the  debtor  was  in  possession  as  apparent  owner  when  the  debt  was 
created. 

2.  The  above  ruling  controls  the  case  upon  its  substantial  merits,  and  if 
any  errors  were  committed  upon  the  trial  they  were  of  minor  importance,  and 
not  material  to  the  result.    Judgment  affirmed. 
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Brown  v,  Autrett. 
(Supreme  "Court  of  Georgia.    April  6,  1887.) 

1.  Libel  avd  Slavdeb — Eyidbnce— Pbeyious  Difficulty  with  Plaintiff. 

The  court  refused  to  allow  defendant,  in  an  action  for  libel,  to  show  the  circum- 
stances of  a  difficulty  he  had  bad  with  the  plaintiff.  HeltU  that  it  was  properly  de- 
nied, being  admissible  neither  as  justitlcation  nor  in  mitigation  of  damages. 

2.  Samk— Damages— Reyiew  on  Appeal. 

Code  Ga.  §  3067,  provides  that,  in  cases  of  tort,  when  the  entire  Injury  is  to  the 
peace  and  feelings  of  the  plaintiff,  no  measure  of  damages  can  be  prescribed;  and 
that  the  verdict  of  the  jury  should  not  be  disturbed  unless  the  court  suspect  bias  or 
prejudice.  Held^  that  in  an  action  for  libel,  unless  it  appear  from  the  facts  that 
the  jury  was  influenced  by  improper  motives,  their  verdict  should  stand. 
8.  Jury— Panel— ExHADTsnoN  of. 

The  original  jury  panel  was  exhausted.    Twelve  men  were  summoned  as  tales- 
men, and  the  jury  struck  from  the  panel  thus  made,  without  objection.    Held,  that 
it  was  too  late  to  raise  an  objection  to  the  jury  on  a  motion  for  a  new  trial,  as  the 
parties  would  be  considered  to  have  waived  any  irregularity. 
4.  New  Trial— Prejudiced  Juror. 

Defendant,  by  mistake,  allowed  a  party  objectionable  to  him  to  remain  on  a  jury. 
Heldt  that  the  mistake  of  the  defendant  was  no  ground  for  a  new  triai. 

Error  from  superior  court,  Milton  county;  Brown,  Judge. 
Phillips  <fe  Sessions  and  7.  P,  Brooke  for  plaintiff  in  error.     Geo,  N.  Lester 
and  H,  P.  Bell,  for  defendant. 

Blandford,  J.  Brown  sued  Autrey  for  libel.  The  libel  consisted  of  a 
letter,  addressed  to  one  Bill  Sexton,  which  was  as  follows: 

"Bill,  this  is  to  notify  you  that  I  want  you  to  get  out  of  my  house,  and  oflP 
of  my  place,  in  10  days  from  this  date,  as  you  have  got  that  damed  hog-steal- 
ing Jim  Brown  in  with  you.  He  wrote  you  a  note,  and  sent  by  Prat  yester- 
day, that  he  could  not  come  home  last  nite,  so  you  can  look  you  and  him  a 
home,  for  he  cannot  roost  on  my  land;  nor  you  neither,  if  you  let  him  stay 
round  you.  You  can  come  and  settle,  and  bring  some  one  with  you  to  make 
the  settlement,  as  I  want  you  to  make  the  settlement  for  yourself  and  him 
too,  for  he  cannot  come  on  my  place. 

[Signed]  " R.  M.  Autrey.  " 

This  letter  was  handed  to  a  man  named  Langley,  by  Autrey,  and  he  read  it 
to  Langley,  and  instructed  him  to  give  it  to  another  man,  one  Brumbillo,  to 
be  by  him  handed  to  Sexton.  This  was  done,  and  Sexton  read  it.  Sexton  had 
married  the  daughter  of  Autrey,  and  Brown  had  married  the  granddaughter 
of  Autrey,  who  was  the  daughter  of  Sexton's  wife  by  a  former  husband.  The 
letter  was  fully  identified  by  these  witnesses,  and  the  publication  of  the  libel 
clearly  shown.  We  see  no  evidence  in  the  case  to  justify  this  libel.  The  only 
attempt  at  justification  was  the  testimony  of  Autrey  that  Brown  had  told  him 
that  he  had  been  indicted  in  Alabama  for  stealing  a  hog.  This  was  denied  by 
Brown,  who  testified  that  all  he  told  Autrey  was  that  he  had  been  indicted  for 
Injuring  a  hog.  Another  circumstance  relied  on  in  mitigation  of  damages 
was  that  he  and  Brown  had  had  a  difficulty  of  some  sort,  and  Brown  had 
cursed  him  to  other  people,  etc.  The  jury  had  the  case  before  them  under 
proper  instructions,  and  they  found  a  verdict  in  favor  of  Brown;  assessing 
the  damages  at  $1,000.  A  motion  for  new  trial  was  made  on  several  grounds, 
and  the  court  granted  the  motion.  This  grant  of  a  new  trial  was  excepted  to, 
and  error  is  assigned  on  the  same  to  this  court. 

1.  One  of  the  grounds  of  the  motion  for  new  trial  was  that  the  court  re- 
fused to  allow  the  defendant  to  go  on  and  prove  the  circumstances  of  the  diffi- 
culty which  he  and  Brown  had  had  previously.  The  court  allowed  him  to 
prove  that  they  had  had  a  difficulty,  but  declined  to  allow  him  to  show  the 
circumstances  of  the  difficulty.  We  think  the  court  was  right  in  rejecting 
such  testimony.    It  was  wholly  immaterial;  it  was  no  justification  of  the 
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libel,  nor  was  it  a  circumstance  to  mitigate  the  damages.  On  the  contrary, 
the  proof  of  a  previous  diflSculty  between  the  parties  would  seem  to  show 
malice  on  the  part  of  Autrey  in  writing  the  letter. 

2.  Another  ground  of  error  was  that  the  court,  while  a  jury  of  12  men  of 
the  original  panel  was  out,  had  12  more  summoned  as  tales  jurors,  and  im- 
paneled,  and  that  they  struck  the  jury  from  the  panel  thus  made.  There  was 
no  objection  at  the  time  to  this  action  of  the  court.  The  parties  went  on  and 
struck  the  jury,  without  objection;  and  the  first  time  objection  was  made  was 
in  the  motion  for  new  trial.  We  think  that  this  action  of  the  court  does  not 
authorize  a  new  trial  in  this  case.  Under  the  circumstances,  the  parties  would 
be  considered  to  have  waived  any  irregularity  of  this  kind  in  the  formation  of 
the  jury.  They  knew  of  the  fact,  and  had  a  right  to  object,  and  could  have 
been  heard  at  the  time.  They  failed  to  do  this,  but  went  on  and  selected  thoi 
jury,  and  we  think  the  objection  came  too  late. 

8.  Another  objection  was  that  there  was  a  man  named  Rainwater,  whom  by 
mistake,  they  forgot  to  strike  off.  He  was  a  man  they  knew,  and  before  they 
struck  the  jury  they  knew  that  they  did  not  want  him;  but  they  failed  to  strike 
him,  and  he  was  left  on  the  jury.  They  said  Autrey^ s  son  had  whipped  Bain- 
water,  and  therefore  he  was  not  an  unprejudiced  juror  to  try  Autrey *s  case; 
also  that  Rainwater  did  not  like  one  of  Autrey's  counsel.  We  do  not  think 
that  constituted  any  ground  for  a  new  trial.  They  took  this  man  on  the  jurj' 
knowing  that  he  was  objectionable,  and  took  the  chance  of  getting  a  verdict 
from  him;  and  if  they  made  a  mistake,  they  must  bear  the  consequences  of 
the  mistake. 

4.  Another  ground  of  the  motion  for  new  trial  was  that  the  damages 
awarded  by  the  jury  wore  excessive.  Whether  the  damages  were  excessive 
or  not  depends  on  the  facts  shown  by  the  record;  the  judge  must  determine 
this  from  what  was  shown  on  the  trial  of  the  case.  The  amount  of  damages, 
it  seems  to  us,  is  rather  moderate  than  excessive ;  but  we  think  our  Oode 
settles  this  matter.  Section  3067:  "In  some  torts*  the  entire  injury  is  to  the 
peace,  happiness,  or  feelings  of  the  plaintiff;  in  such  cases  no  measure  of 
damages  can  be  prescribed,  except  the  enlightened  conscience  of  impartial 
jurors.  The  worldly  circumstances  of  the  parties,  the  amount  of  bad  faith  in 
the  transaction,  and  all  the  attendant  facts,  should  be  weighed.  The  verdict 
of  a  jury,  in  such  a  case,  should  not  be  disturbed,  unless  the  court  should  sus- 
pect bias  or  prejudice  from  its  excess  or  its  inadequacy."  We  do  not  suspect 
any  bias  or  prejudice,  from  the  excess  of  this  verdict,  and  we  cannot  see  from 
the  record  why  the  court  below  should  suspect  any  bias  or  prejudice.  In 
Bishop  V.  Mayor,  etc.,  7  Ga.  204,  Judge  Lumpkin  held  that  in  cases  of  bat- 
teries, libels,  crim.  con.,  malicious  prosecution,  and  the  like,  the  verdict  of 
the  jury  would  not  be  disturbed  by  the  court,  because  the  law  gave  no  cri- 
terion of  damages  in  such  cases.  The  standard  is  the  enlightened  oonscience 
of  the  jury;  and,  unless  it  appear  from  the  facts  that  the  jury  was  influenced 
by  bias  or  prejudice,  or  some  other  improper  motive  or  influence,  the  court 
should  not  interfere.  So  we  conclude,  after  looking  at  this  record,  that  the 
case  was  fairly  tried,  and  that  no  mistake  of  law  was  made  by  the  court  in 
his  instructions  to  the  jury,  and  the  verdict  ought  to  have  been  allowed  to 
stand.    We  therefore  reverse  the  judgment  of  the  court  below. 

Judgment  reversed. 


MoGheb  o.  Mayor,  Etc.,  of  Gajnesvillb. 

(Supreme  Oouri  of  Georgia,    April  2,  1887.) 

Writs— Failubk  to  Serve  Process— Dismissal  of  Suit. 

In  an  action  against  a  city  to  recover  damages  for  personal  Injuries,  plaintiff 
filed  l)is  declaration  in  the  office  of  the  clerk  of  the  court,  but  no  service  woa  had 
on  defendant,  and  at  the  trial  term  the  suit  was  disiuissed.    Seld,  not  error. 
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2.  Limitation  of  AcnoNs— Dismissal  of  Suit— Bbkewal. 

In  an  action  against  a  city  to  recover  damages  for  personal  injuries,  plaintiffs 
suit  was  dismissed  for  want  of  service.  Immediately  aller  the  cause  became  barred 
by  the  statute  of  limitations.  Held^  that  this  was  not  such  a  case  as  conies  under 
Code  Ga.  |  2032,  which  provides  that,  where  a  suit  is  pending,  and  the  cause  be- 
comes barred  during  its  pendency,  plaintiff,  after  the  suit  has  been  dismissed  ordi»- 
continued,  or  a  nonsuit  suffered,  can  avoid  the  statute  by  bringing  another  suit  in 
six  months. 

Error  from  superior  court,  Hall  county;  Estes,  Judge. 

Action  against  the  mayor  and  council  of  the  city  of  Gainesville.  Section 
2932  of  the  Georgia  Code  is  as  follows:  If  a  plaintiff  shall  be  nonsuited,  or 
shall  discontinue  or  dismiss  his  case,  and  shall  recommence  witliinsix  months, 
such  renewed  case  shall  stand  upon  the  same  footing,  as  to  limitation,  with 
the  original  case;  but  this  privilege  of  dismissal  and  renewal  shall  be  exer- 
cised only  once  under  this  clause.  Other  material  facts  appear  in  the  opin- 
ion. 

C.  2>.  Hill,  H.  C.  Glenn,  and  W.  F.  Findley,  for  plaintiff  in  error.  R.  H. 
Berry,  for  defendants. 

Hall,  J.  Just  before  bis  alleged  cause  of  action  was  barred,  McGbee 
brought  suit  against  the  mayor  and  council  of  Gainesville,  for  a  personal  in- 
j  ury  sustained  by  him  in  consequence  of  a  hole  having  been  negligently  left 
in  the  street,  not  protected  by  boards  or  lights  so  as  to  give  warning  of  its 
dangerous  condition .  The  declaration  was  filed  in  office,  and  the  filing  marked 
on  it  by  the  clerk.  Nothing  was  done  with  it  at  the  appearance  term;  but  at 
the  trial  term  it  was  dismissed  for  want  of  process,  and  of  service  on  the  de- 
fendant. Within  six  months  of  the  dismissal  another  suit  for  the  same  cause  of 
action  was  instituted.  When  that  case  was  called  for  trial  a  demurrer  was 
tiled  to  it,  upon  the  ground  that  it  appeared  from  the  face  of  the  declaration 
that  the  action  was  barred  by  the  statute  of  limitations.  The  court  sustained 
this  demurrer,  and  dismissed  the  action;  and  that  judgment  on  the  demurrer 
makes  the  question  we  are  called  upon  to  decide. 

1 .  There  is  no  doubt  that  the  dismissal  of  the  tirst  action  was  proper.  Under 
section  3490  of  the  Code,  it  is  provided  that  void  process,  or  where  there  is  no 
process  or  waiver  thereof,  cannot  be  amended;  but  if  service  be  acknowledged 
by  the  defendant,  and  upon  hearing  testimony  the  court  becomes  satisfied 
that  process  was  waived  by  the  defendant,  and  that,  at  the  time  such  service 
was  acknowledged,  by  accident  or  mistake,  the  entry  of  such  waiver  was 
omitted,  such  omission  may  be  supplied  by  amendment  nunc  pro  tune.  There 
was  no  service  of  this  writ;  there  was  no  attempt  to  serve  it;  nor  was  there 
any  attempt  to  supply  the  omission  of  this  process  by  amendment.  And  if 
there  had  been,  the  amendment  could  not  have  been  allowed.  We  think  the 
first  suit  was  void,  for  the  want  of  process,  or  the  waiver  thereof.  This  ques- 
tion was  considered  by  two  judges  in  the  case  of  Mitchell  v.  Long,  74  Ga.  94; 
and  although  we  differed  as  to  its  application  to  that  case,  the  process  being 
defective  in  one  respect,  yet  we  held  that  want  of  process,  and  the  failure  to 
waive  the  service,  or  to  appear  and  plead,  was  not  amendable;  that  it  ren- 
dered the  suit  void,  and  the  deficiency  could  not  be  supplied.  We  there  said: 
*'It  is  a  fundamental  principle  of  the  law  of  amendments  that  there  must  be 
something  to  amend  by,  (Code,  §  3479,)  for  how  can  a  thing  that  has  no  exist- 
ence be  amended?  The  difference  between  creation  and  reformation  is  real 
and  substantia],  and  is,  moreover,  self-evident.  The  cases  in  which  a  want 
of  process  has  been  held  to  render  proceedings  void,  both  before  and  since  the 
adoption  of  the  Code,  are  numerous,  (citing.)  The  judiciary  act  of  1799  (Cobb, 
Dig.  471)  provided  in  terms  that  a  process  issuing  in  any  other  manner  than 
therein  directed  should  be  null  and  void.  Before  the  interposition  of  the  legis- 
lature such  process  could  not  be  waived,  even  in  writing,  nor  would  appear- 
ance and  pleading  supply  its  want.    Now  the  defect  is  cured,  either  by  writ- 
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ten  waiver,  or  appearance  and  pleading.  This  is  ao  well  established  that  it 
would  be  waste  of  time  to  cite  cases  to  the  point,  other  than  those  referred  to 
in  Code,  §  3335.  Under  tliis  legislation  the  codifiers  felt  authorizal  to  omit 
from  the  section  of  tlie  Code  (3334)  prescribing  the  requisites  of  process  the 
provision  contained  in  the  judiciary  act  of  17^,  declaring  that  process  issu- 
ing otherwise  than  as  directed  should  be  null  and  void.  Tiiis  provision  was 
purposely  omitted,  and,  as  we  have  seen,  for  good  and  sufficient  reasons.  The 
power  to  amend  process  given  in  subsection  6.  §  206,  of  the  Code,  is  fully 
as  broad  and  liberal  as  that  allowed  for  the  amendment  of  other  pleadings.  It 
is  true  that  the  Code  (section  3490)  declares  that  •  void  process,  or  where  there 
is  no  process  or  waiver  thereof,  cannot  be  amended.'  But  this  section  should 
be  construed  with  others  in  pari  materia."  We  hold  in  this  case  that  want 
of  process  rendered  the  proceeding  void. 

2.  It  is  only  where  a  suit  is  pending ,  and  the  cause  of  action  is  barred  dur- 
ing its  pendency,  that  the  plaintiff,  after  the  suit  has  been  dismissed  or  dis- 
continued, or  a  nonsuit  suffered,  is  entitled  to  avoid  the  statute  of  limita- 
tions by  renewing  the  suit  within  six  months  from  the  dismissal,  discontinu- 
ance, or  nonsuit.  In  this  case  there  never  was  any  suit  pending.  The 
statute  does  not  look  to  the  commencement  of  suits  at  all,  but  rather  to  their 
pendency,  when  disposed  of  by  nonsuits,  etc.  And  we  think  that  counsel 
were  misUiken  in  supposing  that  the  case  was  covered  by  the  decision  of  this 
court  in  Wynn  v.  Booker,  22  Ga.  359.  There,  the  party  had  been  served,  or 
the  testator  of  the  party  had  been  brought  into  court.  He  had  gone  on  and 
litigated.  It  is  true,  there  was  no  process  there;  but  that  was  before  the 
Code;  and  inasmuch  as  there  was  a  suit  pending  there,  the  court  held  that  he 
was  saved  from  the  bar  of  the  statute  by  instituting  the  suit  within  six  months 
after  the  final  dismissal.  But  be  that  as  it  may,  this  case  was  determined  be- 
fore the  adoption  of  the  Code,  and  it  seems  to  have  been  departed  from,  so 
far  as  it  was  in  conflict  with  the  provisions  of  the  Code,  by  decisions  subse- 
quently rendered,  which  are  cited  in  the  briefs  of  counsel. 

We  see  no  error  in  the  dismissal  of  this  suit,  and  therefore  direct  that  the 
judgment  be  affirmed. 

Cited  in  brief  for  plaintiff  in  error:  Code,  §8  2932,  8333:  Scarborough  v. 
Hall,  67  Ga.  576;  Wynn  v.  Booker,  22  Ga.  359;  Graves  v.  Strozier,  37  Ga. 
82;  Ferguson  v.  Manufacturing  Co,,  51  Ga.  609;  Gray  v.  Hodge,  50  Ga.  262. 

Cited  for  defendant  in  error:  Code,  §§  2932,  3060,  3345;  Edwards  v.  Ross, 
58  Ga.  148;  Colding  v.  Williamson,  71  Ga.  89;  Kimbro  v.  Railway  Co,,  56 
Ga.  187,  188;  Branch  v.  Mechanics*  Bank,  50  Ga.  416;  Ferguson  v.  Manu- 
facturing Co.,  51  Ga.  609;  Toole  v.  Davenport,  63  Ga.  160;  Williamson  v. 
Wardlaw,  46  Ga.  126;  Edwards  v.  Ross,  58  Ga.  148;  Gray  v.  Hodge,  50  Ga. 
262;  Wynn  v.  Booker,  22  Ga.  363;  Hill  v.  Hatcher,  53  Ga.  293;  Edtmrds  v. 
Ross,  68  Ga.  149;  Scarborough  v.  Hall,  67  Ga.  576. 


CuTHRBLL  and  another,  Adm*rs,  etc.,  v.  Hawkins* 

{Supreme  Ootirt  of  North  Cdrolitia.    October  24,  1887.) 

EsTOPPBL— By  Deed— Conveyance  of  Ltpe-Estate. 

Defendant  had  a  life-estate  in  oertani  lands  under  the  will  of  D.,  deceased,  and  in 
March,  1875.  gave  her  note,  secnred  by  mortgage  on  the  land.  In  1879  the  admin- 
istrator of  D.  sold  the  lands  to  pay  liis  debts,  to  the  trustee  under  the  will  of  M. 
Defendant,  one  of  the  eestuis  ^ue  trust  under  it,  bad  an  interest  in  the  income  of  the 
trust  fund,  but  no  control  ot  it.  The  administrators  of  the  assignee  of  the  mort- 
gage and  note  sued  defendant  for  the  payment  of  the  debt,  and  foreclosure  of  the 
mortgage.  Beld^  defendant  was  not  estopped  by  the  execution  of  the  mortgage 
deed  from  provine:  the  termination  of  the  life-estate  which  passed  under  the  deed, 
the  acquirement  of  the  land  by  another,  and  that  her  only  interest  was  in  the  dis- 
tribution by  the  trustee  of  its  fruits. 
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Appeal  from  superior  court,  Halifax  county;  Shipp,  Judge. 
John  A.  Moore,  for  plaintiffs.    H.  O.  Burton,  Jr.,  for  defendant. 

Smith,  0.  J.  The  case  made  in  the  complaint,  which  is  based  on  an  acticm 
to  recover  land,  is  as  follows:  On  March  4, 1875,  the  plaintiff  John  X.  Alsop 
agreed  with  the  defendant  to  make  advances  in  the  sum  of  $200  in  supplies 
required  to  make  the  crop,  to  secure  the  payment  of  which  when  due,  on  De- 
cember 1st,  the  defendant  conveyed  to  him  the  tract  of  land  now  claimed  and 
described.  The  supplies  were  accordingly  furnished,  and  nothing  has  been 
paid  for  them,  and  the  mortgage,  as  alleged,  has  been  transferred  to  one 
AVright  Hays.  The  demand  is  for  the  payment  of  the  debt,  and  the  foreclos- 
lire  and  sale  of  the  premises  for  that  purpose.  The  answer,  among  other  de- 
fenses, states  that  the  land  belonged  to  Arthur  McDaniel,  who,  at  his  deaths 
devised  to  the  defendant  for  life,  with  remainder  to  her  children,  except  Will- 
iam D.  Faucett,  then  living,  and  the  issue  of  such  as  may  have  died  leaving 
issue  then  living;  that,  it  becoming  necessary  to  pay  his  debts,  his  adminis- 
trator with  the  will  annexed  instituted  pi*oceedings  to  sell  the  same,  aiid» 
having  obtained  license,  in  1878  or  1879  sold  and  conveyed  the  same  to  Will- 
iam D.  Faucett,  to  hold  in  trust  for  himself,  and  upon  the  trusts  mentioned. 
in  James  McDaniel's  wUl,  the  defendant  being  one  of  the  cestuis  que  trustenU 
to  the  extent  of  a  25-84th  interest  in  the  whole.  The  jury,  in  response  to* 
the  two  issues  as  to  the  plaintiffs'  right  to  the  property,  and  the  bar  of  the 
statute  of  limitations,  find  them  both  in  favor  of  the  plaintiffs. 

Upon  the  trial,  the  defendant  proposed  to  prove,  by  record  and  document- 
ary evidence,  the  facts  set  out  in  his  answer,  and  relied,  as  a  defense  to  the 
action,  on  its  merits;  but  the  court  refused  to  allow  of  its  introduction,  rul- 
ing that  the  mortgage  deed  of  defendant  operated  as  an  estoppel  to  controvert 
the  plaintiff's  title.  The  form  of  the  deed  under  which  the  alleged  estoppel 
arises  is  not  set  out  in  the  transcript,  and  we  cannot  see  what  estate  it  under- 
takes to  pass,  nor  whether  it  has  supporting  covenants  of  warranty.  It 
must,  then,  be  deemed  to  have  intended  to  pass  such  estate  as  the  defendant 
then  had  in  the  premises,  and  no  more,  and  this  was  an  estate  for  her  life, . 
subject  to  the  contingency  of  being  sold  by  the  personal  representative,  as  in 
fact  it  was  subsequently  sold  to  meet  the  necessities  of  the  estate.  At  this 
sale  the  land  was  bought  with  trust  funds  derived  from  another  source,  as- 
already  stated.  Under  such  circumstances,  does  an  estoppel  intervene,  nndt 
exclude  proof  of  the  facts  mentioned?  The  defendant  does  not  attempt  to 
deny  the  operation  and  effect  of  her  deed  in  divesting  her  life-estate  under  the 
testator's  will,  and  passing  it  to  the  mortgagee;  and  this  the  law  does  not 
leave  her  at  liberty  to  do. 

It  is  said,  in  the  notes  of  the  American  editor  to  Duchess  of  Kingston's 
Case,  2  Smith,  Lead.  Cas.  625,  to  have  been  repeatedly  decided  ''that  no  es- 
tate can  be  passed  by  deed,  either  at  common  law  or  under  the  statute,  which 
is  not  vested  in  interest  at  the  time  of  the  grant,  and  that  a  deed  which  fails 
as  a  conveyance  cannot  be  set  up  as  an  estoppel,  even  as  against  the  grantor, 
and  those  claiming  under  him  by  descent  or  purchase. "  Yet  the  contrary  is 
held  in  many  states  wliere  there  is  a  warranty.  Yet  the  writer  controverts 
this  qualification  as  unsupported  by  principle. 

In  Moore  v.  Willis,  2  Hawks,  559,  Henderson,  J.,  says  that  if  A.  sell  to 
B.  by  indenture,  he  thereby  affirms  that  he  has  title  when  he  makes  his  deed, 
and,  if  he  had  not,  and  afterwards  acquire  one,  in  an  action  by  him  against 
B.,  the  title  of  the  latter  prevails,  "not  because  A.  passed  to  him  any  title  by 
his  deed,  for  he  had  none  then  to  pass,  but  because  A.  is  precluded  from 
showing  that  fact."  But  this  is  not  the  case  here  presented.  The  evidence 
rejected  was  to  prove  that  a  life-estate  did  pass  under  the  deed,  which  had 
terminated,  and,  consistently  with  this,  the  acquirement  of  the  land  by  an- 
other; the  only  interest  of  the  defendants  being  in  the  trustee's  distribution 
v.3s.E.no.l4 — 43  ^  j 
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of  its  fruits.  An  estoppel,  when  resulting  from  the  exeeution  of  a  deed,  dis- 
ables the  bargainor  to  prove  that,  at  the  time,  be  possessed  no  estate  in  the 
land,  or  such  an  estate  and  interest  as  it  professes  to  transfer;  bat  it  does  not 
debar  him  from  showing  an  after-acquired  estate,  consistent  with  the  provis- 
ions of  the  deed. 

Kn  Johiison  v.  Farloto,  13  Ired.  84,  a  party  conveyed  the  land,  and  after- 
wards remained  in  possession,  holding  adversely,  for  more  than  seven  years; 
l)ut  he  had  no  color  of  title,  except  that  under  the  deed  of  a  former  bargainor 
to  himself.  This  he  was  not  allowed  to  do,  Pearson,  G.  J.,  saying  that»  '*if 
McCracken  had  taken  a  deed  from  a  third  person,  that  would  have  been  color 
of  title;  and  seven  years'  adverse  possession  under  it  would,  in  the  language 
of  the  cases,  have  ripened  it  into  a  perfect  title,  thus  originating  what  did  not 
«xist  at  the  date  of  his  deed;  for  the  averment  of  this  new  title  would  not  be 
inconsistent  with  the  admission,  which  he  was  bound  to  make,  that  his  deed 
iiad  passed  the  title  to  the  lessor. " 

Again,  under  circumstances  not  dissimilar,  the  bargainor,  while  remaining 
in  possession,  made  a  deed  to  another,  who  entered  and  held  adversely  for 
:seven  years,  title  was  held  to  have  vested  in  the  bargainor  under  the  second 
deed.    Reynolds  v.  Cathens,  5  Jones,  (N.  C.)  437. 

The  ruling  is  carried  still  further,  as  intimated  in  Johnson  ▼.  Farlow, 
mipra,  and  it  was  held  that  the  bargainor,  who  after  such  conveyance  took  a 
new  deed  from  a  stranger,  and  entered  and  held  possession  adversely  for  seven 
jears  against  the  world,  had  acquired  a  new  estate,  which  must  prevail  over 
that  he  previously  undertook  to  pass.  JSddleman  v.  Carpenter^  7  Jones,  (N. 
C.)  616. 

Nor  is  the  present  case  affected  by  these  rulings.  An  estate  for  life,  sub- 
ject to  the  contingency  of  being  put  an  end  to  by  proceedings  such  as  were 
adopted,  aud  were  required  by  the  exigencies  of  the  testator's  estate,  was  con- 
veyed. It  might  have  been  undisturbed  but  for  this  necessity.  The  trustf  und 
created  under  another  will  has  been,  under  direction  of  the  court,  invested  in 
the  purchase  of  this  land,  and  the  terms  of  this  trust  forbid  that  the  defend- 
ant should  have  dny  control  of  it.  This  trustee  is  dead,  and  none  substituted 
m  his  place  and  made  a  party  to  the  action.  The  defendant  has  been  singled 
out,  and  a  recovery  of  the  land  sought  by  virtue  of  a  deed  made  w^hen  she  had 
an  estate  which  has  run  out.  We  do  not  concur  in  the  ruling  that  shuts  the 
door  of  inquiry  into  all  these  essential  facts,  or  that  this  is  the  legal  result  of 
the  alleged  estoppel. 

We  forbear  to  proceed  with  the  other  demand  for  a  judgment  for  the  debt, 
or  to  pass  upon  the  sufficiency  of  the  statutory  bar  thereto,  or  the  claim  to  ob- 
tain satisfaction  out  of  the  life-interest  of  the  defendant  in  the  part  of  the  pro- 
ceeds of  the  sale  of  the  land  which  has  been  deposited  with  the  clerk ;  and  this, 
for  the  reason  that  the  exclusion  of  the  evidence  offered  by  the  defendant  is 
the  only  matter  for  review  brought  up  by  the  defendant's  appeal. 

There  is  error,  and  there  must  be  a  new  trial;  and  it  is  so  ordered. 


Grimes  v,  Taft  and  others. 

{Supreme  Qnirt  of  North  Carolina,    October  24,  1887.) 

■Partition — Lien  fob  Owelty — Sale. 

In  proceedings  for  the  partition  of  real  estate,  a  charge  in  the  nature  of  a  stata- 
tory  lien  was  imposed  upon  the  portion  allotted  to  one  of  the  owners  for  the  pay- 
inent  of  a  certain  sum  to  another,  in  order  to  equalize  the  division  between  them. 
Subsequentiy  the  administrator  of  the  estate  of  the  former  instituted  proceeding 
against  the  latter  and  other  heirs  at  law,  asking  for  leave  of  coart  to  sell  real  estate 
to  make  assets  for  the  payment  of  debts.  Jffeid,  that  the  latter,  having  been  made 
a  party  to  the  proceedings  wherein  the  order  for  the  sale  was  obtained,  and  making 
no  objection  Lliereto,  was  estopped  to  deny  that  the  land  passed  to  the  purchaser  at 
the  administrator's  sale,  under  decree  of  court,  free  of  any  lien  she  might  haw 
thereon. 
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Appeiil  from  superior  court,  Pitt  county. 

W,  B.  iiodman,  Jr.,  for  plaintiff.    Haywood  d  Haywood^  for  defendant. 

Davis,  J.  Civil  action  to  set  asiJe  an  execution  for  equality  of  partition, 
and  restrain  defendant  perpetually  from  issuing  an  execution,  tried  at  March 
term,  1887,  of  Pitt  superior  court,  before  MKHitiMON,  J.,  upon  the  following 
facts  agreed,  to- wit:  (1)  That  John  Boyd,  Sr.,  died  intestate  in  the  year  1854, 
seized  and  possessed  of  certiiin  lands  in  Pitt  county  which  descended  to  his 
children,  Mary,  John  F.,  Sarah  £.,  Elizabeth,  Henrietta,  McDowell,  and 
Henry  Alonzo  Boyd,  who  are  his  heirs  at  law.  (2)  In  the  year  1859,  Mary 
and  John  F.,  having  become  of  age,  by  petition  to  the  county  court  of  Pitt, 
had  their  respective  parts  of  their  father's  land  allotted  to  them  in  severalty. 
<3)  That  on  August  26,  1865,  Elizabeth  married  one  John  S.  Taft,  then,  by 
their  petition  to  the  county  court,  had  her  share  of  her  father's  land  allotted 
to  her  in  severalty.  The  commissioners  who  set  apart  the  share  of  Elizabeth 
charged  on  the  lands  of  Sarah  E.,  Henrietta,  McDowell,  and  Henry  Alonzo 
Boyd  the  sum  of  91,287,  to  make  her  sliare  equal.  One-fourth  of  this  sum 
was  to  be  paid  to  said  Elizabeth  by  each  of  said  parties,  and  was  to  be  charged 
on  the  land  to  be  thereafter  allotted  to  them  in  severalty.  At  fall  term,  18G5» 
of  Pitt  county  court,  judgment  was  rendered  on  said  report,  a  copy  of  which 
is  attached  to  the  record.  (4)  In  the  year  1868,  the  respective  shares  of  Sarah 
E.,  Henrietta,  McDowell,  and  Heury  Alonzo  Boyd  in  their  father's  land,  be- 
ing still  held  by  them  in  common,  were  upon  petition  duly  divided;  lot  No.  1 

being  assigned  to ;  lot  No.  2  was  assigned  to ;  lot  No.  3  was 

assigned  to ;  lot  No.  4  was  assigned  to  Henry  Alonzo  Boyd, — a  copy 

of  which  division  is  attached  to  the  record.  (5)  John  S.  Taft  duly  qualified 
as  guardian  of  Henry  Alonzo  Boyd  in  1869,  and  the  sum  of  4^1,830.01,  the 
property  of  his  said  ward,  went  into  his  hands  as  guardian,  which  was  ac- 
counted for  to  the  said  Henry  Alonzo  Boyd.     (6)  The  said  Henry  became  of 

age  in  June,  1870,  and  on  the day  of  June,  1870,  conveyed  100  acres 

of  lot  No.  4  to  one  R.  T.  Wilson,  which  said  land  has  since  then  become  the 
property  of  the  defendant,  Julia  Wilson.  (7)  Henry  Alonzo  died  without  is- 
sue and  intestate  in  June,  1878,  and  all  of  lot  No.  4,  except  the  part  sold  to 
Julia  Wilson,  as  aforesaid,  descended  to  Mary,  John  F.,  Sarah  E„  Elizabeth, 
Henrietta,  and  McDowell  Boyd,  who  were  his  brothers  and  sisters  and  his 
heirs  at  hiw.  (8)  On  the  thirteenth  of  November,  1879,  Robert  T.  Wilson, 
as  administrator  of  Henry  Alonzo  Boyd,  filed  his  petition  in  superior  court 
against  Mary  and  the  others  as  the  heirs  at  law  of  his  intestate,  reciting  that 
the  personal  estate  of  intestate  was  insufficient  to  pay  the  debts,  and  praying 
for  a  sale  of  the  land  to  make  assets  to  pay  said  debts.  (9)  That  all  of  lot 
No.  4,  except  the  part  sold  to  defendant  Julia,  was  duly  sold  by  R.  T.  Wilson 
as  administrator  under  a  decree  of  court,  at  which  sale  Charlotte  Grimes,  the 
plaintiff  in  this  action,  became  the  purchaser,  and  a  deed  was  ordered  to  be  made 
to  her  upon  payment  of  the  purchase  money,  and  said  land  was  duly  conveyed 
to  her.  (10)  The  value  of  the  part  of  lot  No.  4  sold  by  Henry  Alonzo  Boyd, 
and  now  owned  by  Julia  Wilson,  is  i^560;  the  part  of  lot  No.  4  owned  by 
Charlotte  Grimes  is  $2,700.  (11)  That  the  defendant  Elizabeth  Taft,  on  the 
seventh  of  July,  1885,  for  a  mere  nominal  consideration,  made  and  duly  exe- 
cuted to  her  co-defendants,  R.  T.  Wilson  and  Julia  Wilson,  a  release  from 
any  and  all  claims  that  might  arise  against  them  by  virtue  of  said  judgment, 
a  copy  of  which  is  attached  to  the  record.  (12)  The  defendant  Taft,  in  May, 
1885,  caused  an  execution  to  issue  on  said  judgment  directing  the  sheriff  to  sell 
thQ  lands  allotted  to  Henrietta,  Sarah  E.,  McDowell,  and  Henry  Alonzo  Boyd, 
to  satisfy  the  said  judgment  of  $1,237.  ( 13)  No  execution  had  previously  issued 
on  said  judgment,  and  no  motion  for  leave  to  issue  execution  was  made,  and 
no  notice  of  the  issuing  of  the  execution  was  served  on  plaintiff.  (14)  More 
than  10  years  elapsed  fi-om  the  time  Heury  Alonzo  Boyd  became  of  age  until 
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the  issuing  of  the  execution  on  said  judgment,  and  more  than  10  years  elapsed 
from  the  time  Henty  Alonzo  Boyd  became  of  age  to  the  day  of  issuing  the 
execution,  not  counting  the  time  when  there  was  no  administrator  on  his 
estate.  John  8.  Taft,  the  husband  of  said  Elizabeth,  died  more  than  three 
years  before  the  execution  issued  on  said  judgment.  (15)  Plaintiff  shows  no 
other  payment  than  that  arising  from  presumption  of  time,  or  by  statute  of 
limitation,  or  by  estoppel,  or  than  otherwise  arise  from  the  facts  stated.  (16) 
R.  T.  Wilson,  administrator,  after  paying  the  debts  of  the  intestate,  paid  to 
Elizabeth  Taft  8615.27,  as  her  portion  of  the  estate  of  her  brother,  Henry 
Alonzo  Boyd, — Elizabeth  being  one  of  the  distributees  and  heirs  at  law  of 
said  Alonzo,  and  one  of  the  parties  defendant  in  this  action  to  sell  the  land  to 
make  assets  to  pay  the  debts  of  said  Alonzo.  (17)  The  said  John  S.  Taft  died 
utterly  insolvent.  (18)  The  defendant  Elizabeth  Taft  was  born  on  March 
1,  1843.  (19)  The  defendant  Elizabeth  Taft  was  married  to  John  S.  Taft  on 
December  3, 1861.  (20)  John  S.  Taft  died  April  27, 1877.  (21)  Henry  Alonzo 
Boyd  was  born  some  time  in  the  year  1849,  and  died  in  November,  1877. 
Upon  this  state  of  facts  as  agreed,  the  court  was  of  opinion  that  the  plaintiff 
was  entitled  to  the  relief  demanded  in  the  complaint,  and  gave  judgment  in 
favor  of  the  plaintiff,  from  which  judgment  the  defendant  Elizabeth  Taft  ap- 
pealed. 

Whether  the  charge  on  the  land  allotted  in  the  partition  to  Alonzo  was  a 
judgment,  or  simply  a  statutory  lien;  whether  the  execution  was  irregular 
and  void;  whether  it  could  be  issued  at  all,  and,  if  so,  without  notice  to  the 
heirs;  whether  there  was  a  presumption  of  payment  and  satisfaction,  the  ef- 
fect of  the  release  executed  by  Elizabeth  Taft  to  R.  T.  Wilson  and  Julia  Wil- 
son; whether  the  plaintiff  is  entitled  to  a  judgment  against  the  defendant  R, 
T.  Wilson,  administrator  of  Alonzo  Boyd;  whether  the  funds  belonging  to  the 
estate  of  Alonzo  Boyd,  a  portion  of  which  was  paid  to  Elizabeth  Taft,  can  be 
followed;  and  other  points  presented  and  argued  at  length  in  this  court, — 
are,  in  the  view  which  we  take  of  this  case,  not  material  or  necessary  to  its 
determination. 

The  partition  was  made  in  1865,  the  execution  was  issued  in  1885,  and,  in 
the  intermediate  time,  Alonzo  Boyd  had  died,  intestate  and  without  issue; 
and  the  land  allotted  to  him,  except  the  portion  previously  sold  to  Wilson,  de- 
scended to  his  heirs  at  law,  one  of  whom  was  the  defendant  Elizabeth;  sub- 
ject, however,  to  the  payment  of  his  debts,  if  the  personal  property  should  not 
be  sufficient  for  that  purpose.  In  1879  the  defendant  R.  T.  Wilson,  admin- 
istrator of  Alonzo  Boyd,  under  a  judgment  of  the  superior  court  of  Pitt 
county  rendered  in  special  proceedings  instituted  against  the  heirs  at  law  of 
his  intestate  to  make  real  estate  assets  to  pay  debts,  sold  the  said  laud;  when 
the  plaintiff  became  the  purchaser,  paid  the  purchase  money,  and  the  land  was 
conveyed  to  her  under  the  decree  of  the  court. 

It  is  not  denied  that  the  sum  charged  upon  the  share  allotted  to  Alonzo  to 
make  the  division  equal  in  the  partition  of  the  lands  of  John  Boyd  was  a  spe- 
cific lien  upon  the  land  so  charged,  and,  if  not  paid,  the  land  descended  to  the 
heirs  of  the  said  Alonzo,  subject  to  this  specific  lien.  The  proceedings  under 
which  the  land  was  sold  are  not  set  out  in  full,  but  it  is  to  be  assumed  that 
they  were  regular,  and  the  judgment  and  sale  in  accordance  with  the  require- 
ments of  the  statute.  At  all  events,  the  defendant  Elizabeth  was  a  party 
thereto,  and  cannot  be  heard  to  say  that  they  were  not.  It  was  necessarvr 
among  other  things,  that  the  petition  should  set  forth  the  amount  of  the  out- 
standing debts,  and  ''a  description  of  all  the  legal  and  equitable  real  estate  of 
the  defendant,  with  the  estimated  value  of  the  i-espective  portions  or  lots. " 

It  is  insisted  by  the  defendant  that  the  plaintiff  purchased  with  notice  of 
the  lien  upon  the  land  created  by  the  report  and  judgment  confirming  the 
same,  made  in  the  proceeding  for  partition;  that  being  of  record,  she  was 
conclusively  fixed  with  notice,  and  purchased  subject  to  the  incumbrance,  and 
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must  now  discharge  it,  or  else  it  may  be  discharged  by  a  sale  of  the  land;  and 
for  this  latter  purpose  the  execution  was  issued.  So  far  from  this  being  the 
correct  view,  when  the  petition  for  a  sale  of  the  land  to  make  assets  to  pay  debts 
irvas  filed  by  the  administrator  against  herself  and  others,  heirs  at  law,  etc., 
the  defendant  was  obliged  to  know  what  debt,  if  any,  was  due  to  her  from 
the  deceased;  whether  the  legal  and  equitable  real  estate  of  the  decedent  wiis 
truly  described;  whether  she  had  any  claim  or  lien  upon  the  land  sought  to 
"be  sold;  and,  if  so,  she  was  further  obliged  to  take  notice  of  the  law  which 
prescribes  the  order  in  which  the  administrator  was  required  to  pay  debts, 
<ind  which  made  it  his  duty,  first  of  all,  to  pay  ** debts  which  by  law"  had  a 
specific  lien  upon  the  property  of  his  intesUite,  and,  as  against  the  plaintiff, 
she  is  concluded  by  the  sale.  She  cannot  be  heard  to  say  that  the  title  of  the 
purchaser  was  not  good.  Purchasers  in  good  faith  at  judicial  sales  are  pro- 
tected, says  Merhimon,  J.,  in  England  v.  Qamer,  90  N.  C.  199,  "against 
the  errors  and  irregularities  of  the  court,  and  the  laches  of  parties  which  they 
cannot  see,  and  of  which  they  have  no  opportunity  to  inform  themselves;" 
and  for  this  he  cites  many  authorities.  Purchasers  at  judicial  sales  are  not 
required  to  do  more  than  to  see  tliat  the  court  has  jurisdiction,  and  that  the 
judgment  authorizes  the  sale.  Fowler  v.  Poor^  93  N.  0.  466;  Bdney  v.  Ed- 
ney,  80  N.  C.  85;  Shields  v.  Allen,  77  K.  G.  375.  As  against  the  parties  to 
the  proceeding  under  which  the  plaintifi?  purchased,  she  acquired  a  perfeet 
title  to  the  whole  land.  There  was  nothing  to  indicate  that  less  than  the 
whole  estate  was  sold,  and  they  are  estopped. 

It  was  the  duty  of  the  administrator  to  pay  the  debts  of  the  intestate  in  their 
respective  order,  and  the  purchaser  was  not  required  to  see  that  the  purchase 
money  was  properly  applied  by  him»  and,  if  the  defendant  failed  lo  get  what 
was  due  to  her,  it  was,  as  against  the  purchaser,  her  own  fault.  Hunt  v. 
Bank,  2  Dev.  Eq.  60;  WhitUd  v.  Nash,  66  N.  C.  690.  By  the  purchase  and 
deed  made  in  pursuance  of  the  Judgment  of  the  court,  the  purchaser  acquired 
a  title  to  the  land  discharged  of  the  lien,  and  is  entitled  to  the  relief  demanded. 

It  appears  that,  after  paying  the  debts  of  his  intestate,  there  remained  a 
considerable  surplus  from  the  proceeds  of  the  sale  of  the  land,  of  which  $615.27 
were  paid  to  the  defendant  as  one  of  the  distributees  and  heirs  at  law  of 
Alonzo  Boyd.  It  does  not  appear  from  the  case  agreed  what  disposition  was 
made  of  the  remainder,  and  the  judgment  of  the  court  below  is  affirmed,  sav- 
ing and  reserving  to  the  defendant  all  rights,  if  she  shall  be  advised  that  she 
lias  any,  against  B.  T.  Wilson,  administrator  of  Alonzo  Boyd,  or  against  her 
co-heirs  and  distributees  of  the  said  Alonzo. 


MoBLEY  V.  Watts. 

{Supreme  Ooiirt  of  North  OarolUta.    October  24,  1887.) 

i.  £viDKircK — SscoKDABY — lx)OT  Recordb— CODB  N.  C.  f  55. 

The  mode  prescribed  by  Code  N.  C.  ^  56  et  teq.,  for  the  restoration  of  "  burnt  and 
lost  records.'Ms  not  exclusive.    A  description  of  land  in  partition  proceedings,  and 
in  a  resulting  deed,  may  therefore  still  be  shown  by  parol,  upon  proof  of  the  exist- 
ence and  destruction  of  the  original  records.* 
2.  Appeal — Whkn  Lira — ^Volontary  Nonsuit. 

Where,  in  a  civil  action  for  damages  for  trespass  on  land,  the  court  rules  out  evi- 
dence offered  by  plaintiff  to  establish  necessary  links  in  his  chain  of  title,  without 
which  he  cannot  make  out  his  case,  and  ])laintiif  submits  to  a  nonsuit,  an  appeal 
will  lie.  The  judgment  of  nonsuit  is  neither  an  interlocutory  ruling,  nor  a  judg- 
ment entered  at  the  instance  of  the  plaintiff. 

Appeal  from  superior  court,  Martin  county. 

Jan.  E,  Moore,  for  Mobley,  appellant.    Batchelor  dk  Devereux,  for  Watts, 
xippellee. 

1  See  note  at  end  of  case. 
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Da\^is,  J.  Civil  action  to  recover  damages  for  trespass  on  land,  tried  be- 
fore Merrimon,  J.,  at  spring  terra,  1887,  of  Martin  superior  court. 

It  was  admitted  that  the  locus  in  quo  was  owned  in  fee  by  Otis  Andrews 
at  the  time  of  his  death,  and  descended  to  his  children.  The  plaintiff  claims 
title  through  a  partition  among  the  heirs  at  law  of  said  Andrews,  and  succes- 
sive conveyances  to  himself  of  a  share  drawn  by  one  of  said  heirs.  The  plain- 
tiff put  in  evidence  a  deed  from  one  of  the  heirs  to  Jolin  L.  Mobley,  and  a 
deed  from  said  John  L.  to  himself.  The  said  deeds,  after  a  general  descrip- 
tion of  the  lands  conveyed,  referred  for  a  more  definite  description  to  tlie  re- 
port of  the  commissioners  making  the  division  between  the  heirs  of  said  An- 
drews. The  plaintiff  then  offered,  and  was  permitted  by  the  court,  to  prove 
the  destruction  of  all  the  court  records  of  the  county  of  Martin,  by  the  burn- 
ing of  the  court-house  in  Dacember,  1884;  and  further  offered  to  prove  by  pa- 
rol that  a  petition  for  the  partition  of  the  lands  of  Otis  Andrews  was  filed  by 
his  heirs  at  law  at  January  term,  1858,  of  the  county  court  of  Martin,  and 
that  a  decree  for  partition  Wiis  made  in  said  cause,  and  partition  duly  made 
in  accordance  therewith,  and  reported  and  confirmed  by  the  court,  and  that 
the  same  was  recorded  in  a  book  containing  the  records  of  the  land  divisions 
of  the  county,  and  which  book  was  in  the  office  of  the  clerk  of  the  superior 
court,  and  was,  with  the  papers,  proceedings,  and  orders  in  said  action,  dt^ 
stroyed  by  the  burning  of  the  court-house;  and,  further,  to  show  the  contents 
of  said  proceeding  by  parol.  To  this  offer  of  parol  proof  the  defendant  ob- 
jected, upon  the  ground  that  said  records  could  not  be  proved  in  this  action  by 
parol,  but  must  be  set  up  under  the  statute  for  the  restoration  of  burnt  and 
lost  records,  or  other  proper  proceeding.  Objection  sustained  by  the  court* 
and  plaintiff  excepted.  The  plaintiff  then  offered  in  evidence  the  deed  from 
one  of  the  heirs  of  Otis  Andrews  to  the  defendant,  describing  the  land  con- 
veyed therein  as  the  tract  which  the  grantor  drew  in  the  division  of  the  Otis 
Andrews  tract  of  land,  numbered  in  said  division  as  No.  — ,  which  will  fuUy 
appear  by  reference  to  said  division  now  on  the  records  of  Martin  county,  and 
then  offered  to  show  the  destruction  of  said  records  by  the  burning  of  the 
court-house,  and  to  show  by  parol  the  contents  of  said  records,  and  to  show  the 
boundaries  and  contents  of  said  records  by  parol.  Objection  by  defendant. 
Objection  sustained,  and  plaintiff  excepted.  The  plaintiff  submitted  to  a  non- 
suit, and  appealed  to  the  supreme  court. 

The  record  having  once  existed,  and  been  destroyed  by  fire,  the  question 
presented  is,  can  secondary  evidence  be  admitted  to  prove  facts  of  which  the 
lost  or  destroyed  record  furnished  the  primary  and  best  evidence?  The  de- 
fendant insists  that  it  cannot,  and  that  the  loss  can  only  be  supplied,  and  the 
evidence  made  available,  by  the  mode  prescribed  in  Code,  §  55  «t  Mg.,  for  the 
restoration  of  '* burnt  and  lost  records;"  and  for  this  numerous  authorities 
are  cited,  which  we  have  examined  with  care,  and  the  more  so  because  of  the 
confidence  and  earnestness  with  which  the  very  able  counsel  who  represented 
the  defendant  relied  on  the  correctness  of  the  position. 

Foster  v.  Woodfln,  65  N.  C.  29,  relied  on,  was  a  motion  to  amend  the  rec- 
ord, and  it  was  said  that  "  whenever,  by  any  accident,  there  has  been  an  omis- 
sion by  the  proper  officer  to  record  any  proceeding  of  a  court  of  recordt  the 
court  has  the  power,  and  it  is  its  duty,  on  the  application  of  any  one  per- 
son interested,  to  have  such  proceeding  recorded  as  of  its  proper  date."  This 
is  only  the  assertion  of  the  power,  inherent  in  every  court  of  recoi*d.  to  make 
its  records  speak  the  truth,  and  has  no  reference  to  lost  records;  and  the  same 
may  be  said  of  State  v.  McAlpin,  4  Ired.  140,  cited.  The  cases  of  Wade  v. 
Odeneal,  3  Dev.  423;  Drake  v.  Merrill,  2  Jones,  (N.  C.)  868;  JSuttan  v.  West- 
cott,  3  Jones,  (N.  0.)  288;  Spencer  v.  Cohoon,  1  Dev.  &  B.  27,  and  4  Dev. 
226;  Barwick  v.  Wood,  3  Jones,  (N.  C.)  306,— were  none  of  them  cases  of  lost 
record,  but  only  refer  to  parol  evidence  offered  to  explain  or  prove  exstinj? 
records.    Qass  v.  iStitison,  2  Sum.  605,  (cited  also  in  17  ^H^cflv^l-  ^>t'^'-  S 
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914,)  was  a  case  in  which  it  was  sought  to  estaWish  by  depositions  the  fact  that 
there  had  been  an  indictment,  trial,  conviction,  and  sentence,  which,  said 
Judge  STRONa,  who  delivered  the  opinion,  "should  be  proved  by  a  production 
of  the  record  itself.*'  The  record  in  that  case  was  not  lost,  and,  as  wa»  sadd 
by  the  judge,  "the  best  evidence  was  the  original  or  certified  copy."  Orid-- 
ley  V.  Phillips,  5  Kan.  349,  simply  declared  that  under  a  sale  made  by  an  ad- 
ministrator under  judicial  proceedings,  in  which  tlie  administrator  was  or- 
dered to  execute  a  deed  to  the  purch^iser,  a  deed  made  by  the  agent  of  the  ad- 
ministrator was  not  valid.  The  record  existed,  but  it  did  not  give  validity  to 
a  deed  not  executed  in  accordance  with  its  directions,  but  by  one  not  autlioi*- 
ized  by  law  to  make  it.  Freem.  Jud.  Sales,  88,  89,  relied  upon  by  the  de- 
fendant, only  goes  to  the  extent  of  declaring  that  an  essential  statutory  req- 
uisite in  a  judicial  sale  cannot  be  dispensed  with,  even  in  a  court  of  equity. 

In  Illinois,  certain  heirs  recovered  judgment  in  ejectment  for  land  pur- 
chased at  a  guardian's  sale.  There  was  no  report  made  by  the  guardian  of 
his  proceedings  under  the  order  of  sale,  and,  of  course,  no  confirmation  The 
purchaser  filed  a  bill  to  enjoin  the  execution  of  the  judgment,  and  for  genera) 
relief.  This  was  denied  in  Toung  v.  Domling,  15  111.  491,  cited  by  Freeman. 
It  was  put  upon  the  ground,  pure  and  simple,  that  the  requirement  of  the 
statute  had  not  been  complied  with,  and  that  "the  purchaser  at  these  statu- 
tory sales  gets  no  imperfect  equitable  title  which  may  be  perfected  in  chan- 
cery. He  gets  the  title  which  the  infant  had,  or  he  gets  no  title  whatever.'* 
There  was  and  had  been  no  record. 

In  Weatherhead  v.  Baskeroille,  11  How.  360,  cited  in  defendant's  brief, 
(also  in  17  Myer's  Fed.  Dec.  §  916,)  it  is  said:  "The  burning  of  an  office  and 
of  its  records  is  no  proof  that  a  particular  record  had  ever  existed.  It  only 
lays  the  foundation  for  the  inferior  evidence. "  Instead  of  sustaining  the  po- 
sition of  the  defendant,  it  clearly  admits  the  contrary  view  that,  the  record 
having  once  existed  and  been  lost,  secondary  evidence  is  permitted  to  supply 
the  loss;  and  we  find  abundant  authority  for  this  latter  position.  We  have 
seen  no  decision  to  the  contrary.  The  nearest  approach  to  it  is  a  short  opin- 
ion of  Judge  Moore  in  Hargett  v. ,  reported  in  2  Hayw.  (N.  C.) 

76,  (Battle,  Mart.  243,  and  2  Hayw.  76,)  to  which  our  attention  has  been  called 
by  Justice  Merrimon,  and  which  is  as  follows:  "The  contents  of  a  record 
lost  or  destroyed  cannot  l>e  proved  otherwise  than  by  a  copy.  It  is  better  to 
suffer  private  mischief  than  a  public  inconvenience,  especially  one  of  such 
magnitude  as  the  introducing  of  parol  testimony  to  supply  a  record,  *'  The 
eminent  judge  does  not  exclude  all  secondary  evidence,  but  limits  it  to  copies. 
He  cites  no  authority,  and  the  ruling  is  questioned  by  the  reporter,  Judge^ 
Haywood,  himself  a  jurist  of  great  learning  and  ability,  in  a  full  note,  in  which 
he  says:  "All  former  decisions  are  at  variance  with  this  decision;"  and  in 
which  he  shows,  by  forcible  reasoning  and  high  authority,  that  the  contents 
of  a  lost  record  may  be  proved  by  parol  when  better  evidence  cannot  be  had. 
He  cites  a  number  of  authorities,  among  them  Lord  Mansfield,  who,  in 
Mayor  v.  Uorner,  Cowp.  109,  says,  if  a  foundation  can  be  laid  that  a  record 
or  deed  existed,  and  was  afterwards  lost,  it  may  be  supplied  by  the  next  best 
evidence  to  be  had.  In  the  note  refeiTed  to  it  is  said:  "Parol  testimony  may 
misrepresent  facts,  and  so  may  deeds  and  records;  but  as  because  in  the  latter 
there  is  a  greater  probability  of  truth  than  in  parol  testimony,  and  for  that 
reason  the  law  requires  them,  so  because  where  there  is  no  record  nor  deed,. 
nor  any  copy,  parol  evidence  will  in  general  relate  the  fact  truly,  and  is  as 
much  better  than  no  evidence  at  all  as  records  and  deeds  are  superior  to  it-. 
self,  it  ought  to  be  received  upon  the  same  principle  as  they  are,  not  be^ 
cause  there  is  absolute  certainty  either  in  the  one  or  the  other,  (for  a  record 
or  deed  may  be  altered  or  corrupted,  substituted,  or  the  like,)  but  because,  in 
choosing  probabilities,  it  is  wise  to  take  the  best  that  offers.  To  require  the 
production  of  a  record  or  deed  where  there  is  undoubted  proof  of  its  destruc* 
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t ion,  is  to  require  an  impossibility,  and  lex  neminem  cogit  ad  impossibilia. 
To  say  bis  right  shall  be  lost  with  the  record  or  deed  that  proves  it,  though 
destroyed  by  inevitable  calamity,  is  to  inflict  punishment  for  the  acts  of 
heaven,  and  actus  Dei  nemini  facit  irtjuriam,  *  *  «  All  other  rights 
not  required  to  be  evidenced  by  record  or  deeds  are  at  all  times  capable  of 
proof  by  some  circumstance  or  other  sufficient  to  evince  their  existence." 

And  why  should  rights  which,  because  of  their  superior  value  and  impor- 
tance, are  required  to  be  evidenced  by  deed  or  record,  be  irretrievably  lost  by 
the  loss  or  destruction  of  the  higher  evidence  upon  which  they  rest,  and  which 
liigher  evidence  we  know  from  experience  may  be  frequently  lost  or  destroyed? 
We  think  the  admissibility  of  secondary  evidence  to  supply  the  loss  is  sustained 
both  by  reason  and  authority.  **If  tlie  record  is  lost,  and  is  ancient,  its  ex- 
istence and  contents  may  sometimes  be  presumed.  But  whether  it  be  ancient 
or  recent,  after  proof  of  the  loss  its  contents  may  be  proved,  like  any  other 
document,  by  any  secondary  evidence,  where  the  case  does  not,  from  its  nat- 
ure, disclose  the  existence  of  other  and  better  evidence."  1  Greenl.  £v.  S 
50[),  and  the  cases  referred  to  in  the  note.  See,  also,  Whart.  £v.  §  135;  ClarK 
V.  Trindle,  52  Pa.  St.  492;  Gore  v.  Slioell,  22  Me.  442;  Naso7i  v.  Jordan,  62 
Me.  480;  Kershner  v.  Kershner,  36  Md.  309;  DaU  v.  Sugg,  85  N.  C.  104; 
YouTht  V.  Miller,  91  K.  C.  336;  8tuart  v.  Fitzgerald,  2  Murph.  255;  Nelson 
V.  Whitfield,  82  N.  C.  46.  These  and  the  cases  cited  in  them  clearly  show 
that  secondary  evidence  is  admissible  in  cases  like  that  before  us. 

But  it  is  insisted  that  the  statutory  mode  of  restoring  lost  or  burnt  records 
excludes  any  other  mode  of  proof.  We  think  not.  It  was  not  a  repeal  of  the 
oommon-law  rules  of  evidence,  but  in  aid  of  them,  so  as  to  enable  those  ''whose 
evidences  of  title  to  real  property  had  been  destroyed,  instead  of  relying  upon 
the  slippery  memory  of  witnesses  whose  testimony  may  be  lost  in  a  few  yeara 
in  the  course  of  nature,  to  have  the  means  of  perpetuating  the  muniments  of 
their  titles."    Cowles  v.  Hardin,  91  N.  0.  231,  and  the  cases  there  cited. 

The  counsel  for  the  defendant  says  that,  if  this  court  shall  be  of  opinion 
that  there  was  error  in  the  ruling  of  his  honor  below,  still  the  plaintiff  is  not 
entitled  to  a  new  trial,  because  the  appeal  is  not  properly  in  this  court;  and 
he  moves  to  dismiss  it,  upon  the  ground  that  the  judgment  of  nonsuit  was  at 
the  instance  of  the  plaintiff, — was  the  j  udgment  asked  for  by  him, — and  that  he 
could  not  appeal  unless  and  until  after  all  the  evidence  was  in,  and  there  was 
an  intimation  of  the  court  that,  upon  the  whole  evidence,  he  was  not  entitled 
to  recover;  and  upon  the  fui*ther  ground  that  the  appeal  was  premature  and 
fragmentary. 

For  the  first  ground  he  relies  upon  Hedrick  v.  Pratt,  94  N.  C.  101-  In 
that  case  there  was  a  verdict  for  the  plaintiff;  and  '*the  court,  upon  consider- 
ation of  all  the  law  bearing  upon  the  case,  being  of  opinion  with  the  defend- 
ant, directed  the  verdict  to  be  stricken  out, "  the  necessary  effect  of  which 
was  a  new  trial.  As  was  said  by  the  court:  "For  some  singular  i-eason  that 
does  not  appear,  the  plaintiff  took  a  nonsuit,  and  appealed.  He  could  not  as- 
sign ground  of  error  to  be  reviewed  and  corrected  by  this  court,  for,  as  to  the 
judgment  of  nonsuit  demanded  and  obtained  by  him,  the  court  had  made  no 
adverse  decision;  it  had  allowed  him  just  what  he  asked  for.  He  could  not  be 
allowed  to  do  the  absurd  thing  of  asking  this  court  to  correct  alleged  error  in 
a  judgment  in  his  own  favor,  granted  at  his  instance,  and  in  no  sense  at  that 
of  the  defendant,  nor  at  the  suggestion,  or  under  any  adverse  ruling,  of  the 
court  as  to  it."  If  the  plaintiff  could  have  appealed,  as  he  undertook  to  do, 
this  court  could  not  do  more  than  grant  a  new  trial.  Why,  therefore*  did  he 
desire  to  appeal?" 

That  is  unlike  the  case  before  us,  which  comes  within  the  well-settled  rule, 
laid  down  in  that  very  case,  "that  when,  on  the  trial,  the  court  intimates  an 
opinion  that  the  plaintiff  cannot  maintain  the  action,  he  may,  in  deference  to 
the  opinion  of  the  court,  submit  to  a  judgment  of  nonsuit,^8ign  ground  of 
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«rror,  and  appeal  to  this  court.  In  such  cases,  the  judgment  is  not  regarded 
as  entered  simply  at  the  instance  of  the  plaintiff;  he  submits  to  it  with  the 
understanding  on  the  part  of  the  court  that  he  shall  have  the  right  to  except 
and  appeal. " 

In  Graham  v.  Tate^  77  K.  C.  120;Pkarson,  C.  J.,  says:  "Even  when  the 
plaintiff  appears  at  the  trial,  takes  a  part  in  it  by  challenging  jurors,  examin- 
ing and  cross-examining  witnesses,  and  the  argument  of  his  counsel,  if  he 
iinds  from  an  intimation  of  the  court  that  the  charge  will  be  against  him,  he 
may  submit  to  a  nonsuit,  and  appeal.  This  is  every-day  practice."  And  the 
<;hief  justice  gives  the  reasons  for  it.  But,  says  the  learned  counsel,  there 
was,  in  this  case,  no  intimation  that  the  charge  of  the  court  would  be  against 
the  plaintiff,  and  there  could  be  no  such  Intimation  until  the  whole  case  was 
l)efore  the  court.  We  cannot  take  this  narrow  view  of  the  case;  it  is  "stick- 
ing in  the  bark." 

In  the  progress  of  the  trial  the  plaintiff  offers  evidence  to  establish  neces- 
sary links  in  his  chain  of  title,  without  which  he  cannot  make  out  his  case. 
This  evidence  is  excluded.  Can  he  go  any  further?  He  submits  to  a  non- 
suit. Is  not  the  irresistible  inference  that  he  does  so  because,  not  under  the 
intimation  simply,  but  under  the  ruling,  of  the  court,  if  correct,  he  must 
fail?  It  presents  a  case  in  which  he  has  the  right  to  have  his  honor's  opinion 
reviewed  by  appeal,  or  it  is  the  end  of  his  case.  It  is  not  an  appeal  from  a 
mere  interlocutory  ruling  or  judgment  which  brings  up  only  a  fragment  of 
the  case.  It  goes  to  the  merits  and  existence  of  the  case»  and  upon  neither 
j^und  relied  on  can  the  motion  to  dismiss  be  allowed. 

There  is  error,  and  a  new  trial  is  awarded. 

NOTE. 

FuBLio  RiECOBDB— EviDBXcE.  The  contents  of  a  public  record  can  be  proved  by  parol 
only  when  it  is  shown  to  have  been  lost  or  destroyed.  Monk  7.  Carbin,  (Iowa,)  1 2  N.  W. 
Kep.  571.  Becoodary  evidence  is  admissible  to  show  the  contents  of  the  record  of  deeds 
which  has  been  destroyed.  Smith  v.  Lindsey,  (Mo.)  1 8.  W.  Rep.  86.  Parol  evidence  is 
held  admissible  to  show  that  a  decree  of  divorce  has  been  granted,  where  the  records 
of  the  court  relating  to  the  alleged  divorce  proceeding  have  been  destroyed  by  fire.  In  re 
Edwards,  (Iowa,)  10  N.  W.  fiep.  7dS.  So  it  was  held  admissible  in  an  action  to  oaiet  title, 
to  show  the  contents  of  the  record  in  a  former  foreclosure  suit  affecting  the  land  in  litiga- 
tion, the  record  having  been  destroyed  by  fire.  Bandy  y.  Cunningham,  (Ind.)  8  N.  £. 
Rep.  174.  Under  the  '*  Burnt  Record  Act "  of  Illinois,  where  the  record  of  deeds,  and  the 
original  instruments  of  conveyance,  have  been  destroyed  by  fire,  it  is  no  objection  to  the 
admission  in  evidence  of  abstracts  of  title,  made  before  the  records  were  destroyed,  that 
they  were  prepared  by  first  takins  down  notes  from  the  record  in  abbreviated  expres- 
sions, and  then  writing  out  the  notes  in  full.    Heinsen  v.  Lamb,  (HI.)  7  N.  S.  Rep.  76. 


Robertson  and  another  d.  Gounoil. 

{Supreme  Court  of  North  OaroHna.    October  24,  1887.) 

EYIDBrCS--SX0ORDABY— BVBFT  RbCOBSS. 

In  an  action  of  ejectment,  the  plain tifif  claimed  title  under  an  administrator's 
deed.  Upon  the  trial,  he  proved  that  the  county  records  had  all  been  destroyed  by 
the  burning  of  the  court-honse,  and  then  offered  parol  evidence  of  the  proceedings 
had  in  the  county  court  with  reference  to  the  administrator's  sale.  Beld,  that  the 
•evidence  should  have  been  admitted. ^ 

Appeal  from  superior  coart,  Martin  county;  J.  H.  Merrimon,  7udge. 

1  As  to  what  is  necessary  to  render  admissible  secondary  evidence  of  the  contents  of 
•written  instruments,  see  Ue  Baril  v.  Pardo,  (Pa.)  8  Atl.  Rep.  876 ;  Gordon  v.  State,  (N. 
J.)  7  Atl.  Rep.  476,  and  note;  Doe  v.  Aiken,  31  Fed.  Rep.  393;  Anglo-American  P.  & 
P.  Co.  v.  Cannon,  Id.  313 ;  Iron  Cb.  v.  Township  of  Republic,  (Mich.)  32  K.  W.  Rep. 
£82;  Boglarsky  v.  Manufacturing  Co.,  Id.  88U:  Burrill  v.  Lumber  Co.,  Id.  824;  Katzen- 
berg  v.  Lehman,  (Ala.)  2  South.  Rep.  272;  Clayton  v.  Rehm,  (Tex.)  2  S.  W.  Rep.  46; 
Nolan  v.  Pelham,  (QaO  2  S.  E.  Rep.  639;  Wardlaw  v.  Rayford,  (S.  C.)  antf,  71;  Zube  v. 
Weber,  (Mich.)  34  N.  W.  Rep.  264;  Com.  v.  Shum,  (Mass.)  13  N.  E.  Rep^^. 
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'  Geo.  H.  Brown,  Jr.,  (by  brief,)  for  plaintiffs.    Jcls.  E.  Moore,  for  defend- 
ant. 

Davis,  J.    Civil  action  for  the  recovery  of  land,  tried  before  Mebbimok, 
J.,  at  spring  term,  1887,  of  Martin  superior  court. 

It  was  admitted  that  Charles  Robertson,  who  died  intestate,  was  at  his  death 
the  owner  in  fee  of  the  land  in  controversy,  and  that  plaintiffs  are  his  heirs  at 
law,  and  they  claim  title  as  such.  The  defendant  claimed  title  under  a  deed 
from  James  R.  Robertson,  administrator  of  Charles  Robertson,  to  Edwin  B. 
Robertson,  and  alleged  that  said  deed  was  made  by  virtue  of  a  decree  for  and  con- 
firmation of  a  sale  for  assets,  in  a  proceeding  in  the  county  court  of  Martin,  in 
the  year  1866,  wherein  James  R.  Robertson,  administrator  of  Charles  Robert- 
son, was  plaintiff,  and  the  present  plaintiffs  were  defendants  as  heirs  at  law 
of  said  Charles  Robertson,  and  also  under  an  adverse  possession  under  color  of 
title  for  more  than  seven  years.  The  said  deeds  the  defendant  put  in  evidence. 
Xo  record  of  the  minutes  of  any  such  proceedings  was  offered  in  evidence. 
The  defendant  then  proved  the  destruction  of  the  records  and  papers  of  the 
county  court  by  the  burning  of  the  court-house  in  December,  1884,  and  then 
offered  to  show,  by  parol  testimony,  that  James  R.  Robertson,  administrator 
of  Charles  Robertson,  filed  his  petition  against  the  heirs  at  law  of  Charles  Rob- 
ertson, the  present  plaintiffs,  in  the  county  court  of  Martin,  at  July  term, 
1866,  praying  for  a  license  to  sell  said  land  in  dispute,  and  that  license  was 
granted  by  the  court  to  sell  the  same ;  that  the  administrator  made  a  sale,  and 
reported  the  same  to  the  court,  and  that  the  sale  was  confirmed  by  the  court; 
that  the  purchaser  was  Edwin  B.  Robertson,  and  that  he  paid  the  purchase 
money,  and  that,  under  the  authority  of  the  decree  of  confirmation,  the  ad- 
ministrator made  title  to  said  purchaser.  Plaintiffs  objected.  Objection  sus- 
tained, and  defendants  excepted.  Verdict  and  judgment  for  the  plaintiffs, 
Josephus  and  (}eorge  L.  Robertson.  Motion  for  new  trial,  because  of  the  re- 
jection of  the  offered  evidence.    Motion  denied,  and  the  defendant  appealed. 

The  only  point  presented  in  this  case  is,  was  there  error  in  excluding  the 
secondary  evidence?  It  is  governed  by  the  opinion  in  Mohley  v.  WatU^  ante. 
Qll,    There  was  error,  and  a  new  trial  must  be  awarded. 


State  f).  Roberts. 
.    {Supreme  Qmrt  of  North  OoLrolina.    October  24,  1887.) 

CbIMIITAL  PRA.CTI01S — FoBMBB  CONVICTION — CONCURBBNT  JUBISDICTIOS. 

More  than  six  months  after  the  commiasion  of  the  offense,  a  merchant  was  con- 
victed in  justice's  coart  of  having  failed  to  file  the  "sworn  statement"  of  his  par- 
chases  of  goods  made,  etc.,  required  by  Ada  N.  G.  1885,  e.  176,  {  25.  Prior  to  the 
trial,  but  unknown  to  either  the  justice  or  the  accused,  the  grand  jury  bad  pre- 
sented the  merchant  for  the  same  offense.  Heid^  that  the  jarisdiction  of  the  justice 
in  the  matter  bein^,  under  Code  N.  G.  §  892,  concurrent  with  that  of  the  sapwior 
court,  the  conviotion  before  him  would  support  a  plea  of  former  conviction  to  the 
indictment  in  the  superior  court.^ 

Appeal  from  superior  court,  Wayne  county;  J.  H.  Mebrimon,  Judge. 
The  Attorney  General,  for  the  State.    Ko  counsel  for  defendant. 

Merrimon,  J.  The  defendant  was  indicted  for  having  failed  as  a  merchant 
to  deliver  a  "sworn  statement"  of  his  purchases  of  goods  made,  etc.,  to  the 
register  of  deeds  of  the  county  of  Wayne,  as  requir^  by  the  statute,  (Ads 
1885,  c.  175,  §  25,)  and  he  pleaded  that  theretofore  he  had  been  duly  convicted 
of  the  same  offense  before  a  justice  of  the  peace  of  the  same  county.  Upon 
the  trial  of  this  plea  the  jury  rendered  a  special  verdict,  from  which  it  appeared 

>  Concerning  what  will  support  a  plea  of  fonuer  conviction  or  jeopardy,  see  State  v. 
BUnut,  (Ark.)  2  S.  W.  Rep.  190;  Robinson  v.  State,  (Tex.)  4  S.  W.  itep.  904,  and  note^ 
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that  the  defendant  had  been  held  to  answer  criminanj*  and  convicted  of  the 
same  offense  charged  in  the  indictment,  more  than  two  months  next  before 
he  was  arrested  and  held  to  answer  to  the  latter;  that,  however,  he  "had  been 
presented  by  the  grand  jury  of  said  county  for  said  offense  before  he  was  so 
tried  by  the  justice's  court,  but  the  fact  of  such  presentment  was  then  un- 
known either  to  the  defendant  or  the  said  justice."  Upon  the  facts  found* 
the  court  was  of  opinion  that  the  defendant  had  been  duly  convicted  before 
the  justice  of  the  peace.  A  verdict  was  entered  accordingly,  the  plea  was  sus- 
tained, there  was  judgment  for  the  defendant,  and  the  solicitor  for  the  state 
appealed  to  this  court. 

It  seems  that  a  justice  of  the  peace  failed  to  take  official  cognizance  of  the 
offense  charged  in  the  indictment  within  six  months  next  after  the  same  was 
committed.  After  the  lapse  of  that  time  the  court  of  a  justice  of  the  peace* 
the  superior,  criminal,  and  inferior  courts,  had  concurrent  jurisdiction  of  the 
offense,  although  prior  thereto  only  the  court  of  a  justice  of  the  peace  had  ex- 
clusive original  jurisdiction.  Code,  §  892;  StaU  v.  Moore,  82  N.  C.669;  State 
V.  Watts,  Id.  657;  State  v.  Bowers,  94  N.  G.  910.  It  is  settled  that  al- 
though a  party  may  be  indicted  for  a  criminal  offense  in  a  court  having  ju- 
risdiction of  it,  yet  if,  pending  that  indictment,  and  before  being  held  to  an- 
swer thereto,  he  shall  be  indicted  and  convicted  of  the  same  offense  in  an- 
other court,  having  concurrent  jurisdiction  thereof,  he  may  plead,  as  a  defense 
to  the  first  indictment,  such  former  conviction,  and  have  his  plea  sustained. 
This  has  been  repeatedly  and  uniformly  held  in  this  state.  State  v.  Tisdale^ 
2  Dev.  &  B.  159;  State  v.  Casey,  Busb.  209;  State  v.  Watts,  85  N.  C.  520; 
State  v.  Bofjoers,  supra. 

In  State  v.  Casey,  supra,  the  plea  of  former  conviction  was  sustained,  al- 
though pending  the  indictment,  and  before  plea,  the  defendant  procured  him- 
self to  be  indicted  in  the  county  court,  and  he  there  voluntarily  submitted* 
was  fined,  and  paid  the  same.  In  this  case,  at  the  time  of  the  former  con- 
viction, neither  the  justice  of  the  peace  nor  the  defendant  had  knowledge  that 
the  latter  had  been  presented  in  the  superior  court.  The  court  of  the  j  ustice  of 
the  peace  had  complete  jurisdiction,  and  the  conviction  in  that  court  was  just  as- 
effectual  as  if  it  had  been  in  the  superior  court.  It  is  sometimes  said  that 
offenders  frequently  procure  themselves  to  be  proseculed  l>efore  justices  of 
the  peace,  and  then,  by  concert,  evade  merited  and  adequate  punishment. 
This  such  magistrates,  indeed  all  magistrates,  should  scrupulously  guard 
against.  It  is  to  be  hoped  that  such  evil  does  not  much  prevail.  If  a  justice 
of  the  peace  or  other  judicial  officer  should  participate  in  or  connive  at  such 
evasion  of  criminal  justice,  he  should  be  made  to  answer  for  corruption  in 
office.  It  may  be  that  such  fraudulent  evasion  of  justice  would  not  be  effect- 
ual if  made  to  appear  by  a  proper  pleading  in  case  of  a  subsequent  prosecution, 
for  the  same  offense. 

The  court  in  this  case  properly  sustained  the  plea.  There  is  no  error.  Let 
this  opinion  be  certified  to  the  superior  court  according  to  law.  It  is  so  or- 
dered. 


State  tj.  Wilkerson. 

(Supreme  Court  of  North  OotoHtui.    October  31,  18S7.) 

1.  False  Pbstbnses— Ordkb  fob  Belief  of  Paupke— Pbocubement  bt  Fbadd— Codbt 

N.  C.  i  1025. 

Code  N.  C.  J 1025,  reads :  "Ifany  person  shall.  •  •  •  by  any  •  •  •  falsfr 
pretense  whatsoever,  obtain  from  any  person  or  corporation  any  money,  •  »  ♦ 
or  order  for  the  payment  of  money,*'  etc.  Held  that  the  words  **  person  or  corpo- 
ration'' inclade  a  board  of  county  commissioners. 

2.  Same. 

Originally  E.  had  been  rightfully  placed  on  the  list  of  paupers,  but  she  had  sub- 
sequently removed  from  the  county,  and  had  ceased  to  be  entitled  tp\^Kf  p  Ihe- 
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defendant,  however,  continued  to  draw  E.'s  monthly  stipend  ailer  her  removal. 
Held,  on  indictment  for  obtaining  snch  orders  by  false  pretenses,  that  every  firesh 
application  waa  in  fact  and  effect  a  reaffirmation  of  her  continaing  rights  aa  a  pan- 
per. 

3,  Samk. 

Under  Code  N.  G.  ^  777,  the  appropriate  method  of  disbursing  the  public  money 
is  for  an  oftlcer  of  the  commissioners  to  draw  an  order  or  warrant  on  the  county 
treasurer,  and  an  allegation,  on  indictment  for  obtaining  such  orders  by  false  pre- 
tenses, that  *'an  order  was  obtained  from  the  commissioners  for  the  sum  of  six  dol- 
lars," sufficiently  describes  such  a  warrant. 

4.  Same— Obdeb  fob  Relief  of  Paupbb— Pbooubekbrt  bt  Fbaud— Eyidbitcb. 

An  indictment  charged  the  defendant  with  having  obtained  from  the  county  aa- 
thorities  an  order  for  the  payment  of  money,  by  means  of  false  pretenses  and  fraud- 
ulent representations,  in  violation  of  Code  N.  C.  {  1025,  which  provides  that,  "if 
any  person  shall,  •  •  *  by  any  •  •  •  &lse  pretense  wnatsoever,  obtain 
from  any  person  or  corporation  any  money  *  *  *  or  order  for  Uie  payment 
of  money,  •  •  •  with  intent  to  cheat  or  defhiud  any  person  or  corporation, 
such  person  shall  be  guilty,"  etc.  Held,  that  on  the  trial  the  production  of  the 
order  was  unnecessary,  as  parol  evidence  of  its  contents  was  admissible. 
^.  Same. 

The  defendant  was  charged  with  having  obtained  from  the  board  of  coramfaBlon- 
ers  *  *  *  an  order,  issued  for  the  support  of  £.,  by  falsely  representing  to  the 
said  board  that  E.  was  a  pauper,  etc.  Previous  to  the  trial  the  defendant  stated 
that  he  '*got  the  orders  issued"  for  the  pauper's  support,  and  that  he  *'got  the 
money."  Held,  that  his  admission  was  evidence  of  his  Instrumentalitv  in  having 
E.  placed  on  the  list  of  paupers,  and  of  his  being  the  only  person  to  wnom  orders 
were  issued. 

Appeal  from  superior  court,  Granville  county;  Philips,  Judge. 

T?ie  Attorney  General,  for  the  State.    X.  C.  Bdwarda^  for  dSendant. 

Smith,  C.  J.  The  defendant  is  charged  with  having  obtained  from  the 
•county  authorities  of  Qranville  an  order  for  the  payment  of  money  by  means 
of  false  pretenses  and  fraudulent  representations,  in  violation  of  section  1025 
of  the  Code.  The  indictment  consists  of  two  counts,  upon  the  trial  of  which 
he  was  convicted  under  the  second  only,  and  that  is  in  these  words:  "And 
the  jurors  for  the  state,  upon  their  oath,  do  further  present  that  William  H. 
Wilkerson,  late  of  the  county  of  Granville,  at  and  in  the  county  aforesaid, 
on  the  day  and  year  aforesaid,  with  force  and  arms,  unlawfully,  willfully, 
icnowingly,  falsely,  and  designedly,  did  obtain  from  the  board  of  commission- 
ers of  Granville  county  an  order  for  the  sum  of  six  dollars,  of  the  value  of  six 
dollars,  issued  for  the  support  of  Sally  Eastwood,  by  falsely  representing  to 
said  board  of  commissioners  that  the  said  Sally  Eastwood  was  a  pauper,  and 
4i  resident  of  Granville  county,  and  by  undertaking  to  receive  and  use  the  said 
order  for  the  support  and  maintenance  of  the  said  Sally  Eastwood,  with  the 
intent  then  and  there  to  defraud;  whereas,  in  truth  and  in  fact,  the  said  Sally 
Eastwood  was  not  a  resident  of  the  county  of  Granville  and  a  pauper,  and 
was  not  entitled  to  receive  support  from  the  same,  as  the  said  William  H. 
Wilkerson  well  knew,  contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state." 

The  state,  in  support  of  the  charge,  introduced  a  portion  of  the  records  of 
the  board  in  possession  of  the  register  of  deeds,  in  one  of  the  books  of  which 
Are  contained  the  names  of  outside  paupers,  (meaning  such  as  receive  county 
aid,  and  were  not  in  the  poor-house,)  and  an  entry  made  March  4,  1879,  by 
which  the  said  SaUy  Eastwood,  of  Oak  Hill  township,  was  declared  an  "out- 
aide  pauper,"  and  allowed  one  dollar  per  month,  "order  to  W.  H.  Wilkerson." 
It  also  appeared  that  a  second  order  for  five  dollars  issued  on  August  4, 1879, 
to  the  defendant  for  the  said  pauper.  On  the  examination  of  Benjamin  F. 
Bullock,  a  witness  for  the  state,  he  testified  that  the  name  of  the  defendant  in 
the  book  exhibited  was  in  the  handwriting  of  witness.  When  he  was  asked 
if  the  order  referred  to  was  in  writing,  and  gave  an  affirmative  answer  to 
this  question,  defendant's  counsel  objected  to  any  parol  evidence  of  Its  con- 
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tents,  the  original  not  being  produced,  nor  its  absence  accounted  for.  The 
solicitor  stated,  in  explanation,  that  he  proposed  to  show  that  such  an  order 
was  issued  every  six  months,  and  that  the  entry  of  February  28, 1884,  whiclv 
bore  upon  it  the  defendant's  name  written  by  tlie  witness,  was  offered  to  show 
that  the  order  of  that  date  was  delivered  to  defendant,  and  that  he  drew  the 
semi-annual  allowance  of  one  dollar  per  month,  and  that  he  continued  to  draw 
it.  The  question  was  allowed,  and  to  the  ruling  the  defendant  excepted.. 
Thereupon  the  witness,  who  was  at  the  time  a  deputy  of  the  register,  stated 
that  the  order  of  Februai^y  28,  1884,  was  in  print  or  writing,  and  was  deliv- 
ered to  defendant,  the  entry  being  in  these  words:  "February  28, 1884.  East- 
wood, Sally,  one  dollar.  W.  H.  Wilkbrson;"  and  showing  the  delivery  to 
defendant  of  the  order  for  the  monthly  allowance  to  the  pauper;  and  that  such 
orders  were  issued  twice  a  year,  and  delivered  to  defendant.  On  cross-exam- 
ination the  witness  further  stated  that  he  delivered  the  order  to  defendant, 
drawn  on  thecountytreasarer  bythe registerof  deeds, forsix dollars, forsupport 
of  Sally  Eastwood.  It  was  in  evidence  that  the  pauper  lived  in  Granville  withi 
her  daughter  in  1879,  within  two  miles  of  defendant's  residence;  that  in  Au- 
gust of  that  year  the  said  Sally  left  and  moved  to  Person  county,  and  never 
returned  to  her  former  home;  and  that  she  died  in  December,  1882.  Thomas 
Washington,  register  of  deeds  in  1885  and  1886,  testified  to  the  delivery  of 
similar  orders  for  the  support  of  said  Sally  during  these  years  to  the  defendant ;: 
and  this  testimony  was  also  objected  to,  because  the  orders  were  not  produced.. 
But  the  evidence  was  received.  The  witness  stated  that  the  last  was  deliv-, 
ered  on  February  1,  1886;  that  defendant  applied  for  it,  when  witness  told 
him  that  it  had  been  reported  to  the  board  that  said  Sally  was  dead,  when  de- 
fendant replied  that,  if  she  was  dead,  she  had  died  since  he  left  home  that 
morning,  and  he  did  not  know  it;  and  that  thereupon  the  order  was  delivered, 
and  this  was  the  third  delivered  to  defendant  by  witness,  during  witness* 
continuance  in  oflice  for  these  two  years.  W.  H.  Smith,  a  member  of  the^ 
board  in  1885  and  1886,  testified  that  the  pauper  list  was  revised  twice  a  year, 
and  the  name  of  said  Sally  was  upon  it;  that  in  May  or  June,  1886,  defendant 
came  to  see  him,  and  said  he  had  heard  there  was  some  complaint  of  his  mis- 
applying county  funds  issued  for  said  Sally,  and  he  wanted  to  talk  about  itr 
that  if  she  was  dead  he  was  not  aware  of  it;  that  he  had  used  her  funds,  for 
which  he  had  no  excuse,  except  the  sickness  of  his  father  and  mother,  and  of 
his  wife,  but  intended  to  replace  them,  and  that  "he  got  the  orders  issued  for 
the  support  of  Sally  Eastwood,  and  got  the  money."  The  testimony  is  stated, 
in  substance,  as  necessary  to  an  understanding  of  the  defendant's  exceptions- 
appearing  in  the  case  on  appeal. 

1.  The  first  exception  is  to  the  admission  of  proof  of  the  contents  of  the 
several  orders  issued  to  the  defendant  for  the  pauper's  support.  The  extent 
of  the  general  rule,  which  requires  the  production  of  a  written  instrument  tor 
prove  its  contents,  and  admits  of  secondary  evidence  when  it  is  lost  or  de- 
stroyed, is  often  misconceived.  The  rule  does  not  apply  to  cases  where  thfr 
writing  comes  up  on  a  collateral  inquiry,  and  a  party  is  not  supposed  to  be- 
prepared  to  produce  it.  Mr.  Justice  Rodmai^  says  in  Pollock  v.  Andretos, 
68  N.  C.  50,  that  "the  exceptions  are  more  numerous  when  the  question  is 
only  a  collateral  one,  as  in  this  case.  I  find  it  decided  that  one  party  may 
prove  the  admission  of  the  opposite  party  that  he  had  a  lease,  or  a  note,  etc. 
1  Greenl.  E  v.  §  97. "  He  also  says :  "  When  the  writing  is  in  possession  of  the 
other  party,  who  refuses  to  produce  it,  secondary  evidence  of  its  contents  may 
be  given,  even  when  the  contents  are  directly  in  issue."  In  the  present  case, 
the  papers  are  traced  into  the  defendant's  possession,  and  tlie  contents  are 
material  only  as  showing  their  nature  and  value.  The  essence  of  the  charge 
is  the  fraudulent  practices  and  pretenses  by  which  the  defendant  obtained 
them.  Moreover,  the  defendant  admitted  that  he  got  the  county  orders,  and 
the  substance  of  what  they  contained.    It  would  not  be  necessary,  in  an  in* 
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dictment  for  stealing  bank-notes*  to  have  the  notes  present,  nor  would  it  be* 
in  our  opinion*  necessary  if  the  larceny  were  of  a  bond  or  note.  The  contents 
are  material  only  as  showing  the  nature  of  the  instrument,  and  are  not  drawn 
in  controveray  in  the  sense  of  the  rule  requiring  the  production  of  the  papers 
themselves. 

2.  It  is  insisted,  and  so  the  court  was  asked  to  charge,  that  there  was  no 
evidence  to  sustain  the  averment  that  any  false  or  fraudulent  representation 
was  made  to  the  county  commissioners,  and  that  in  order  to  a  conviction  this 
proof  was  indispensable.  The  instruction  was  that  ''if  the  jury  believe,  be- 
yond a  reasonable  doubt,  that  the  defendant  fraudulently,  designedly,  know- 
ingly, and  falsely  represented  to  the  board  of  county  commissioners  of  Gran- 
ville, whether  such  representation  be  in  writing*  or  in  words,  or  in  acts,  that 
Sally  Eastwood  was  a  resident  and  pauper  of  Granville,  when  in  truth  and  in 
fact  she  was  not  a  resident  and  pauper,  and  this  was  known  to  him,  and  that 
by  means  thereof  he  obtained  the  order,  he  is  guilty."  The  only  defect  im- 
puted to  the  charge  in  this  connection  is  that  it  was  left  to  the  jury  to  find  the 
alleged  false  representations  to  the  board,  when  there  was  no  evidence  of  them. 
The  defendant  said,  in  his  conversation  with  the  witness  Smith,  that  he  "got 
the  orders  issued"  for  the  pauper's  support,  and  "got  the  money."  This  is 
certainly  some  evidence,  in  the  absence  of  any  other  agency,  of  his  instrumen- 
tality in  having  the  pauper  placed  on  the  list,  of  the  orders  directing  payment 
to  him,  and  of  his  being  the  only  person  to  whom  they  issued.  Now,  origi- 
nally, this  was  right;  for  then  the  facts  did  warrant  the  order  for  her  allow- 
ance. This  being  so,  after  her  removal,  when  she  ceased  to  be  entitled  to  it, 
every  fresh  application  was  in  fact  and  effect  a  reaffirmation  of  her  continu- 
ing rights  as  a  pauper,  and  an  act  as  expressive  and  significant  as  would  be 
words  to  the  same  effect.  This  is  plainly  the  import  of  what  the  defendant 
said  to  the  witness  who  issued  the  last  order,  when  told  of  thereported  death 
of  the  pauper,  that  if  dead  he  did  not  know  it,  and  in  consequence  of  such 
statement  the  order  was  issued  by  the  agent  of  the  board,  and  in  the  name  of 
the  board,  and  received  by  the  defendant.  The  fraud,  then*  was  perpetrated 
in  the  implication  from  the  application  that  the  pauper  continued  to  be  enti- 
tled to  her  allowance. 

3.  The  motion  in  arrest  of  judgment  must  also  be  overruled.  The  allega- 
tion that  an  order  was  obtained  from  the  commissioners  for  six  dollars,  suffi- 
ciently describes  the  instrument  as  an  order  or  warrant  drawn  by  their  officer 
upon  the  county  treasurer,  the  appropriate  method  of  disbursing  the  public 
moneys,  (Code,  §777,)  so  that  all  the  elements  are  involved  in  the  charge  neces- 
sary in  describing  the  instrument  unlawfully  obtained. 

A  further  objection  is  made  in  that  the  statute  speaks  of  the  obtaining 
money*  etc.,  by  false  pretenses  from  "any  person  or  corporation,"  and  that 
the  county  is  the  corporation,  not  the  board  of  commissioners.  We  do  not 
perceive  the  force  of  the  argument.  The  statute  uses  the  words  that  cover 
the  case*  whether  the  board  be  a  person  or  persons,  for  the  singular  number 
includes  the  plunU*  (section  3765,  par.  1*)  or  a  corporation.  But  the  board  are 
county  agents,  and  the  county  sues  and  is  sued  in  their  name,  (section  704,) 
and  it  acts  by  and  through  them.  Section  705  and  following.  The  county 
warrant  is  not  entirely  like  a  bill  of  exchange,  in  the  relations  it  creates  be- 
tween independent  parties.  It  is  but  a  mandate  from  one  officer  to  another 
to  pay  a  third  person,  and  as  such  is  but  evidence  of  a  debt,  and  may  be  re- 
called.   Ahemathy  v.  Phifer,  84  N.  C.  711. 

There  is  no  error,  and  the  judgment  must  be  affirmed* 
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State  v,  Dickebson. 

{Sujjreme  Qmrt  of  Norih  CturoHna,    October  81,  1887.) 

1.  AflBAULT— MaLICE—PbOOP  OP. 

The  evidence  in  an  action  for  assaultine  an  apprentice  boy  showed  that  the  boy 
went  to  the  base-ball  ground;  that  defendant,  his  master,  called  him,  and  when  be 
returned  took  him  into  a  room,  and,  compelling  him  to  take  off  his  coat,  whipped 
and  beat  him  severely  with  a  stick  as  thick  aa  a  man's  thumb,  and  about  five  feet 
long,  so  that  he  was  unable  to  do  much  work  for  two  weeks.  Held,  that  the  evi- 
dence tended  to  show  malice. 

2.  SAMB^MALlCB^RBBirrrAL. 

In  an  action  against  a  master  for  severely  and  merdlessly  whipping  his  appren- 
tice boy,  defendant  offered  to  testify  that  he  had  whipped  the  boy  tor  certain  al- 
leged larcenies.  This  was  for  the  purpose  of  showing  the  bad  character  of  the  boy, 
and  to  rebut  malice  on  the  part  of  the  defendant.  Held  that,  though  the  boy  might 
have  been  incorrigible,  the  testimony  would  not  have  shown  anv  legal  excuse  for 
severe  whipping,  nor  would  it  rebat  malice,  which  the  jury  might  infer  from  auch 
whipping. 

3.  WrrNBss— Imfeaohmezti^Akimub. 

A  witness  in  an  action  for  assault  offered  to  testify  that  the  prosecuting  witness 
had  "declared  that  he  would  do  anything  or  say  anything  to  pnt  defendant  *  be- 
hind yonder  poles,' ''  pointing  to  the  penitentiary.  This  testimony  was  offered  to 
show  the  ammtu  of  the  prosecuting  witness  towards  defendant.  Held,  that  the 
prosecnting  witness  should  have  been  cross-examined  as  to  acts  and  declarations 
hostile  to  defendant,  before  evidence  could  be  given  with  a  view  to  impeach  him. 

4.  Appeal— Presumptioks—Waivmi  of  Objections. 

No  exceptions  being  taken  to  the  instructions  the  court  gave  the  jury,  it  is  pre- 
sumed they  were  correct. 

Appeal  from  saperior  court,  Wake  county;  Merbimon,  Judge. 
The  Attorney  General,  for  the  State.    John  Galling,  for  defendant. 

MERRiMoy*  J.  The  defendant  is  indicted  for  an  assault  upon  Joseph 
Weaver,  a  boy  15  years  of  age,  with  a  deadly  weapon.  He  pleaded  not  guilty, 
and  the  ground  of  defense  was  that  the  boy  named  was  his  apprentice,  a  bad 
and  incorrigible  boy,  and  he  had  the  right  in  good  faith  to  correct  him  by 
whipping  as  he  did,  and  that  the  punishment  inflicted  was  not  unreasonable. 

On  the  trial,  the  boy  was  examined  as  witness  for  the  prosecution,  and  tes- 
tified that  "  he  lived  with  the  defendant,  he  being  a  bound  boy .  Last  Saturday 
night  in  April  he  was  sent  to  Ellis  &  Brown's  store  to  get  flour,  came  back, 
and  went  to  base-ball  ground.  Afterwards,  defendant  <^led  him  and  asked 
him,  '  What  have  I  said  to  you  about  going  there? '  said,  <  Come  in  the  room, 
and  let's  see  if  I  don't  make  you  remember  it.'  He  made  me  take  off  my 
coat,  and  beat  me  and  bruised  my  shoulders.  The  bruises  stayed ^n  my 
shoulders  pretty  near  two  weeks.  The  blood  settled  around  my  shoulders. 
Had  on  a  checked  sliirt, — this  goods.  I  spat  up  blood.  My  nose  bled  soon 
after.  1  went  to  my  grandfather's  one  week  after,  I  think,  one  place  on  my 
side  blood  was  cut  out  by  a  knot  on  the  stick.  My  shoulders  ached  and  hurt 
for  two  or  three  weeks.  I  worked  some.  It  pained  me  to  put  anything  on 
my  shoulders.  Defendant  beat  me  several  times  with  hickory,  like  the  one 
shown.  He  made  me  take  off  my  coat,  and  sometimes  my  pants  and  draw- 
ers." The  boy  denied  being  a  bad  boy,  or  that  he  was  insolent  to  the  wife  of 
defendant.  It  was  in  evidence  that  the  switch  used  by  the  defendant  in 
whipping  the  boy  was  "about  the  size  of  a  man's  thumb,  and  about  five  feet 
long. "  Other  evidence  was  produced  on  the  part  of  the  state  tending  to  prove 
that  the  whipping  was  as  severe  as  represented  by  the  boy.  The  defendant 
introduced  evidence  tending  to  prove  the  contrary.  On  the  cross-examina- 
tion of  the  boy,  he  was  interrogated  as  to  cert<ain  larcenies  imputed  to  him, 
which  he  denied.  On  the  examination  of  the  defendant  as  a  witness  in  his 
own  behalf,  it  was  proposed  to  show  by  him  that  he  had  whipped  the  boy  for 
such  imputed  larcenies;  and  this,  for  the  purpose  of  showing  his  bad  clianjc- 
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ter,  and  rebutting  malice  on  the.  part  of  defendant.  The  oourt  rejected  tbi» 
evidence,  and  the  defendant  excepted.  It  was  proposed  to  prove  by  another 
witness  that  the  boy  on  one  occasion  had  ^declared  that  he  would  say  any- 
thing and  do  anything  which  would  put  the  defendant  'behind  yonder  pQles,*  '^ 
pointing  to  the  penitentiary.  The  boy  had  not  been  asked  if  he  had  made 
such  declarations.  This  was  proposed  with  the  view  to  show  the  animus^ 
of  the  boy  towards  the  defendant.  The  proposed  evidence  was  rejected,  and 
the  defendant  excepted.  The  defendant  asked  the  court  "to  charge  the  Jury 
that,  upon  the  whole  evidence,  the  defendant  was  not  guilty  as  charged  in  the 
indictment."  This  the  oourt  declined  to  do,  and  the  defendant  excepted* 
There  was  a  verdict  of  guilty,  and  Judgment  against  the  defendant,  from  which 
he  appealed  to  this  court. 

The  first  exception  cannot  be  sustained.  The  evidence  proposed  and  ex- 
cluded, if  it  had  been  received,  would  not  have  tended  to  prove  any  legal  ex- 
cuse for  the  excessively  severe  whipping  and  beating  the  defendant  gave  the 
boy,  his  apprentice;  nor  would  it  have  tended  to  rebut  or  disprove  malice  im- 
plied, and  which  the  jury  might  infer  from  such  whipping.  If  the  boy  were 
incorrigible,  as  alleged,  this  did  not  warrant  the  cruel  whipping  the  defendant 
gave  him,  certainly  if  it  were  prompted  by  a  malignant  heart. 

Nor  can  the  second  exception  be  sustained.  The  evidence  excluded  was 
plainly  irrelevant  as  to  any  principal  ground  of  defense  relied  upon;  and  it 
was  not  competent  to  impeach  the  boy,  who  had  been  examined  on  the  trial 
as  a  witness  for  the  prosecution,  without  first  interrogating  him  as  to  the  un- 
friendly declarations  it  was  suggested  he  had  made  against  the  defendant.  It 
was  reasonable  and  Just  that  he  should  have  been  apprised  on  the  cross-ex- 
amination of  the  particular  attack  to  be  made  upon  him.  It  might  be  that  he 
would  have  denied  that  he  used  the  language  attributed  to  him,  or  be  might 
have  made  excusatory  or  satisfactory  explanation  of  what  he  had  said.  The 
rule  which  requires  the  witness  whom  it  is  proposed  to  attack  to  be  cross-ex- 
amined as  to  imputed  hostile  declarations  or  acts  as  to  a  party  to  the  action^ 
before  evidence  of  the  same  shall  be  given,  with  a  view  to  impeach,  is  reason- 
able and  settled  by  numerous  decided  cases.  State  v.  Patterson,  2  Ired.  346; 
Pipkin  v.  Bond,  6  Ired.  Eq.  91 ;  Edwards  v.  Sullivan,  8  Ired.  802;  I  Whart. 
Ev.  §  566.  If  I  by  inadvertence  or  misapprehension,  the  defendant  failed  to 
so  cross-examine  the  witness,  he  might,  with  the  permission  of  the  oourt,  have 
been  recalled  and  examined  for  that  purpose. 

The  court  was  not  in  error  in  refusing  to  instruct  the  Jury  that  upon  the 
whole  evidence,  taken  as  true,  the  defendant  was  not  guilty.  Exactly  what 
measure  of  corporeal  punishment  a  master  may  lawfully  or  excusably  inflict 
upon  his  apprentice  is  not  settled;  but  conceding,  in  this  case,  that  the  defend- 
ant might  in  good  faith  have  given  the  boy  reasonable  chastisement  because 
of  his  laches  or  incorrigibility,  yet,  if  the  whipping  inflicted  upon  him  was  as 
cruel  and  merciless  as  the  evidence  tended  to  prove  it  was,  the  Jury  might  well 
infer  that  is  was  done  wantonly  and  maliciously,  and  in  that  case  the  defend- 
ant would  be  guilty.  The  master  shall  not  whip  of  malice;  and  manifest 
cruelty  inflicted,  implies  malice.  State  v.  Harris,6S'S.  C.  1;  State  v.  Jones, 
95  N.  C.  588;  Schouler,  Dom.  Rel.  §§  244,  467  The  instructions  the  court 
gave  the  Jury  do  not  appear;  no  exception  appears  to  have  been  taken  in  that 
respect;  and,  nothing  to  the  contrary  appearing,  the  presumption  is  they  were 
correct, — such  as  the  evidence,  and  the  law  applicable,  warranted.  The  bur- 
den was  on  the  defendant  to  show  the  contrary. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  superior  oourt  accord- 
ing to  law.    It  is  so  ordered. 
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Knioht  v.  Mobbison. 

(A^MWiM  Oawrt  of  Qe&rgia.    March  29,  1887.) 

1.  BxMTmoK—l-iEVT— Validity. 

A  sheriff  and  his  wife  being  the  usees  in  a  judgment,  the  former  cannot  make  a 
▼alid  levy  upon  or  sale  of  lands  under  execution  upon  such  Judgment. 

2.  Sams— DiscHASOB  of. 

A  plaintiff  as  trustee  sued  himself  as  surety,  and  another  as  principal,  and  then 
paid  the  judKnient  obtained  against  himself  as  surety,  and  issued  execution  thereon 
against  tne  principal,  which  was  levied  by  a  sheriff  who  was  the  beneficiary  of  the 
judgment  ootainM.  Heldt  that  by  the  payment  the  execution  became  fvnetm  qf- 
jSeto,  and  the  levy  upon  execution  invalid. 

Error  to  superior  court,  Burke  county;  Cabswell,  Judge. 
J  as,  8.  Hook  and  JR.  C  Lovett,  for  plaintiff  in  error.    TnHggs  dk  Verdery^ 
for  defendant. 

Blandford,  J.  Mrs.  Knight  obtained  a  judgment  in  the  superior  court 
of  Klchmond  county  against  Robert  J.  Morrison  for  $4,785.70,  and  caused 
an  execution  issued  upon  the  same  to  be  levied  on  1,100  acres  of  land  in  the 
county  of  Burke,  known  as  the  "Forth  Place."  When  this  levy  was  made,  a 
claim  was  interposed  by  Mrs.  Lucy  W.  Morrison,  the  wife  of  the  defendant 
in  execution,  Robert  J.  Morrison.  Upon  the  trial  of  the  claim  case,  Mrs. 
Knight  showed  possession  in  Monison  after  she  obtained  her  judgment. 
Mrs.  Morrison  relied  upon  a  sheriff's  deed,  made  by  one  Byrd  under  a  writ  of 
execution  founded  upon  a  judgment  obtained  in  Burke  county  superior  court, 
in  favor  of  one  Rozier  against  Robert  J.  Morrison,  and  Rozier  himself  as  se- 
curity for  Morrison  for  the  sum  of  $57.  This  execution  had  been  levied  by 
Byrd,  the  sheriff  of  Burke  county,  (who,  with  his  wife  were  the  usees  in  the 
judgment  obtained  by  Rozier,  against  Morrison  and  himself,)  upon  1,100 
acres  of  land  known  as  the  ** Forth  Place,"  the  same  land  levied  upon  by  the 
execution  in  favor  of  Mrs.  Knight.  The  property  was  sold  by  Byrd,  as  sher- 
iff, and  brought  the  sum  of  $550  or  thereabouts,  and  was  bid  off  by  a  man 
named  Walker,  and  Byrd,  as  sheriff,  executed  a  deed  to  Mrs.  Lucy  W.  Mor- 
rison, the  claimant  in  this  Ciise.  It  was  shown  that  Morrison  was  present  at 
the  time  of  the  sale.  It  was  further  shown  by  the  evidence  that  the  land  lev- 
ied upon  consisted  of  several  tracts  or  parcels,  and  that  the  same  was  worth 
from  $4*000  to  $6,000.  When  this  execution  for  $57  and  the  deed  made  to 
Mrs.  Morrison  by  Byrd  were  tendered  in  evidence,  the  plaintiff  in  execution, 
Mrs.  Knight,  by  her  counsel,  objected  to  the  same  upon  the  ground  that  the 
same  were  void — Firnt,  because  Byrd,  being  a  usee  m  tiie  execution  for  $57, 
could  not,  as  sheriff,  levy ;  and,  seoond,  because  the  levy  was  grossly  excessive. 
The  court  overruled  the  objection,  and  this  is  excepted  to,  and  is  one  of  the 
main  grounds  of  error  alleged. 

1.  We  are  of  the  opinion  that  Byrd  could  not  under  the  circumstances  of 
this  case  have  levied  that  execution;  consequently,  he  could  not  have  sold  the 
property  and  made  a  valid  sheriff's  deed  to  Mrs.  Morrison,  and  the  court  erred 
in  Emitting  in  evidence  the  execution  and  the  deed  from  Byrd»  as  sheriff,  to 
Mrs.  Morrison,  she  claiming  as  purchaser  under  that  sheriff's  deed.  It  was 
not  stated  to  the  court  by  counsel  for  the  claimant,  that  they  merely  relied 
upon  this  sale  and  deed  as  showing  a  voluntary  conveyance  from  Morrison  to 
his  wife,  the  claimant;  but  as  it  appears  from  this  record,  it  was  relied  on  by 
the  claimant  as  a  valid  sale  by  the  sheriff,  and  a  valid  deed  executed  by  him  to 
her.  We  do  not  think  that  it  was,  and  for  this  reason  we  think  the  court  erred  in 
not  sustaining  the  objection  of  counsel  for  the  plaintiff  in  execution  to  the 
introduction  of  this  evidence. 

2.  .The  next  exception  is  that  the  court  erred,  after  allowing  the  fl.  fa.  and 
the  deed  of  Byrd  to  Mrs.  Morrison  to  go  to  the  jury,  in  refusing  to  give,  with- 
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out  qualification,  a  request  in  writing  by  the  counsel  for  the  plaintiff  in  fl, 
fa.,  to  this  effect:  "If  you  find  that  the  execution  which  sold  the  Forth  place 
showed  on  its  face«that  it  was  in  favor  of  Byrd.  the  sheriff,  and  his  wif^^.  as 
beneficiaries,  he  could  not  have  sold  under  that  ^. /a.  and  conveyed  valid  title 
to  Mrs.  Morrison."  He  qualified  by  saying,  "That  is  the  law,  unless  the 
claimant  has  made  it  appeiir  to  you  by  proof,  that  the  interest  of  Byrd  was 
gone  at  the  time  of  the  levy  and  sale. " 

We  do  not  thinic  that  the  court  should  have  qualified  that  request  in  the 
way  he  did.  This  execution  in  favor  of  Bozier  had  been  paid  off  by  Bozier 
himself,  the  plaintiff.  He  was  both  plaintiff  and  defendant.  It  was  a  very 
curious  proceeding,  and  an  anomaly  to  me,  that  a  man  should  sue  himself, 
being  plaintiff  as  trustee,  and  defendant  as  security,  upon  a  note  given  to 
himself  us  trustee.  If  he  paid  off  the  execution,  he  paid  it  off,  without  more, 
— it  was  functus  officio;  it  was  invalid;  it  had  served  its  purpose  and  was 
dead;  and  a  sale  under  it  conveyed  no  title  by  the  sheriff,  and  particularly  by 
this  sheriff,  who  was  the  beneficiary  in  that  identical  execution.  So  we  think 
the  court  ought  to  have  given  the  instructions  prayed  for,  without  any  qual- 
ification whatever. 

For  tliese  reasons  we  revei-se  the  judgment  of  the  court  below  in  refusing 
a  new  trial.    A  new  trial  should  have  been  granted.    Judgment  reversed. 


Holland  and  others  d.  Cabteb. 
Gabteb  v.  Holland  and  others. 

(Stvpreme  C&urt  of  Georgia.    April  12, 1887.) 

1.  Evidence— Debd—Impbacumbnt— Cods  Ga.  J  2712. 

Code  Qa.  g  2712,  provides  that  a  registered  deed  shall  be  admitted  in  evidence  no- 
less  the  opposite  party  will  file  an  affidavit  tliat  the  deed  is  a  forgery,  to  the  best  of 
his  knowledge  and  belief.  BM,  that  such  an  affidavit  casts  the  ontu  on  the  oppo- 
site party. 

2.  Same— Deed— PBoor  or. 

The  original  deed,  under  which  defendant  in  an  ejectment  salt  claimed  title  to 
the  land  in  question,  was  missing.  An  affidavit  had  been  filed  denying  its  genn- 
ineness,  and  derendant  offered  a  copy  in  evidence.  He  also  ofl^ered  the  testimony 
of  the  clerk,  who  had  no  connection  with  the  deed  further  than  to  record  thepaper 
presented,  and  who  did  not  know,  except  from  its  appearance,  whether  it  was  gen- 
uine or  not,  and  who  had  no  acquaintance  with  the  handwriting  of  the  maker  or 
the  witnesses.  He  also  oflered  his  own  testimony,  although  he  seems  to  have  had 
little  more  personal  knowledge  of  the  matter  than  the  clerk  had.  This  testimony 
was  rejectee!  by  the  court  below,  against  defendant's  objection.  Held,  that  it  was 
properly  rejected. 

Appeal  from  superior  court,  Paulding  county;  Bbanham,  Judge. 

Ejectment.  Code  Ga.  §  2712,  reads:  "A  registered  deed  shall  be  admitted 
in  evidence  in  any  court  of  this  state  without  further  proof,  unless  the  maker 
of  the  deed,  or  one  of  his  heirs,  or  the  opposite  part>  in  the  cause,  will  file  an 
affidavit  that  the  said  deed  is  a  forgery,  to  the  best  of  his  knowledge  and  be- 
lief, when  the  court  shall  arrest  the  cause,  and  require  an  issue  to  be  made 
and  tried  as  to  the  genuineness  of  the  alleged  deed."  The  other  important 
evidence  in  the  case  will  be  found  in  the  opinion. 

W,  P.  McClatehy,  Ivy  F,  Thompson,  and  Broyles  A  Johnston^  for  plain- 
tiffs.   /.  W.  H.  UnderiDood,  (by  brief,)  for  defendant. 

Hall,  J.  This  was  an  action  of  ejectment  for  the  recovery  of  certain  land 
situated  in  the  second  district  and  third  section  of  originally  Cherokee,  now 
Paulding,  county.  Tlie  declaration  contained  two  demises, — one  from  Green 
B.  Holland,  and  the  other  from  Sarah  J.  Combs,  Martha  A.  Robinson,  and 
Mrs.  Mary  M.  Davis.  James  E.  Carter  was  the  tenant  in  possession,  and  ad- 
mitted lease,  entry,  and  ouster,  and  defended  by  filing  the  general  issue. 
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Previous  to  the  trial,  the  plaintiflf'a  lessors,  viz.,  Sarah  J.  Combs,  Martha 
Hobinson,  and  Mrs.  Mary  M.  Davis  filed  an  affidavit  alleging  that  two  deeds, 
one  purporting  to  be  from  Green  B.  Holland  to  William  B.  Clymore,  and  one 
from  Glymore  to  the  tenant  in  possession,  were,  to  the  best  of  their  knowl- 
edge and  belief,  forgeries.  Issue  was  taken  upon  this  affidavit,  and  the  issue 
thus  formed,  together  with  others,  was,  by  consent  of  counsel,  submitted  to 
the  Jury  at  the  same  time.  The  at^avit  as  to  the  spuriousness  of  these  deeds 
cast  upon  the  defendant  the  onus  of  proving  their  genuineness;  and,  unless 
this  was  done,  he  could  not  succeed  in  making  his  defense;  he  deriving  title 
from  the  same  party  under  whom  the  above-named  lessors  of  the  plaintiff 
claimed,  to- wit-,  Green  B.  Holland.  To  overcome  this  affidavit,  and  to  change 
this  burden,  he  offered  the  testimony  of  the  clerk  of  the  superior  court  to 
prove  that  the  deed,  a  copy  of  which  he  offered  in  evidence,  the  original  hav- 
ing been  lost,  had  the  appearance  on  its  face  of  being  genuine,  inasmuch  as 
there  appeared  to  be  on  it  no  erasures  or  interlineations.  Upon  objection, 
this,  and  other  testimony  of  a  similar  character,  was  rejected  by  the  court, 
and  its  rejection  is  the  materia]  error  complained  of.  The  plaintiff  had  a  ver- 
dict, and  a  new  trial  was  moved  for  on  various  grounds,  including  the  above. 
It  is  necessary  to  consider  only  this  ground  of  the  motion  in  order  to  dispose 
of  the  case  finally. 

In  Hanks  v.  Phillips,  39  Ga.  550,  it  was  held  that  on  an  issue  formed  to 
try  tlie  genuineness  of  a  recorded  deed  proposed  to  be  read  in  evidence,  to 
repel  which  the  opposite  party  had  made  the  affidavit  required  by  section 
2712  of  the  present  Gode,  (2674  of  the  original  Code,)  the  burden  of  proof  is 
on  the  party  asserting  the  genuineness  of  the  deed;  and  the  fact  that  it  is  re- 
corded does  not  change  the  onus. 

In  Jifills  V.  Jifay,  42  Ga.  628,  it  was  said  that  the  execution  of  a  deed  to 
which  an  affidavit  had  been  filed,  under  the  above  section  of  the  Code,  could 
not  be  proved  by  the  acknowledgments  of  the  supposed  njaker  of  the  same 
that  the  land  described  was  the  property  of  the  supposed  grantee. 

So,  in  Hai  V.  Nisbet,  58  Ga.  587,  589.  it  was  distinctly  ruled  that  the  bur- 
den of  proof  was  upon  the  party  who  offered  the  deed  in  evidence  to  show  its 
genuine  character;  and  where  such  a  deed  carried  on  its  face  a  material  alt<»r- 
ation,  and  no  proof  of  its  actual  execution  was  adduced,  the  alteration,  whether 
more  than  30  years  old  itself  or  not,  must  be  satisfactorily  explained  before 
the  deed  could  pass  title  as  a  genuine  paper  because  of  its  age.  A  deed  must 
be  right  on  its  face,  or  made  so  by  proof,  before  its  age  alone  will  dispense 
with  proof  of  its  execution,  especially  if  the  vendee's  name  be  altered.  It  was 
further  ruh^d  that  section  2712  of  the  Code,  in  respect  to  the  mode  of  attacking 
registered  deeds  on  the  ground  of  forgery,  applied  to  any  registered  deed  bearing 
marks  of  alteration  on  its  face,  though  more  than  30  years  old ;  that  an  affidavit 
under  this  section  was  good  if  it  charged  the  forgery  to  the  best  of  affiant's 
knowledge  and  belief,  though  the  affiant  aftt^rwards  explained  that  the  for- 
gery consisted  in  an  alteration  or  erasure  of  the  name  of  the  true  vendee,  and 
the  insertion  of  that  of  another,  without  the  consent  of  the  vendor,  or  of  the 
vendee  whose  name  was  erased;  that  while  such  an  issue  should  be  separately 
tried,  yet  if,  by  consent  of  parties,  it  be  tried  together  with  the  main  case,  the 
burden  of  proof  in  respect  to  the  forgery  would  be  on  the  same  party  as  if  the 
special  issue  were  tried  by  itself. 

The  absence  of  the  original  deed,  and  the  resort  to  a  copy  upon  such  an  is- 
sue, is  of  itself  suspicious.  The  evidence  offered  and  rejected  was  that  of  one 
of  the  witnesses,  the  clerk,  who  had  no  connection  with  the  deed  further  than 
to  record  the  paper  presented;  and  of  the  defendant,  who  seems  to  have  had  lit- 
tle more  personal  knowledge  of  the  matter  than  the  clerk.  He  did  not  know, 
€xcept  from  its  appearance,  whether  it  was  genuine  or  not,  and  had  no  ac- 
quaintance with  the  handwriting  of  the  maker  or  of  the  witnesses.  Besides, 
in  tills  case,  the  parties  who  purported  to  have  attested  the  original  deed  were 
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in  life»  and  upon  inquiry  stated  they  had  no  recollection  of  having  attested 
such  an  instrument,  and  were  unwilling  to  swear  to  the  genuineness  of  the  at* 
testation,  or  of  its  execution,  unless  they  could  see  and  inspect  the  original 
paper.  Patterson  v.  Collier,  75  Ga.  419;  Bryan  v.  WalUnif  146a.  185;  Jotie^ 
y.  Morgan^  13  Ga.  515;  and  other  cases  cited  in  Patterwn  v.  Collier, 

This  leads  necessarily  to  the  affirmance  of  the  judgment  excepted  to  by  the 
main  bill  of  exceptions,  and  dispenses  with  the  consideration  of  the  crosa-bilL 
which  is  dismissed.  * 


Dtb  19.  Garbett  and  another. 

{SupretM  (hurt  of  Georgia.    March  24,  1887.) 

JuBT— Right  to  Trial  by—Uhoonditional  Contbacto— Cowbt.  Ga.  Abt.  6,  }  4,  Pab-  7. 
Const.  Ga.  art.  6,  {  4,  par.  7,  provide»  that  the  court  shall  render  judgment  with- 
out the  verdict  of  a  jury,  in  all  civil  cases  founded  on  unconditional  contracts  in 
writing,  where  an  issuable  defense  is  not  filed  under  oath  or  affirmation.  Plaintiff 
broaght  suit  on  three  promissory  notes  bearing  even  date,  and  feUling  due  on  Janu< 
ary  1,  1886-87-^  respectively.  They  were  collateral  to  aj^ond  conditioned  that  if 
the  first  not«  was  not  paid  at  maturity,  then  the  other  notes  should  become  due. 
Held,  that  the  notes  and  bond  constituted  an  entire,  conditional  contract,  and  the 
judge  could  not  try  the  case  without  a  jury. 

Error  from  superior  court,  Richmond  county;  Bonst,  Judge. 

Action  on  three  promissory  notes. 

Const.  Ga.  art.  6,  §4,  par.  7,  reads:  "The  court  shall  render  Judgment 
without  the  verdict  of  a  jury,  in  all  civil  cases  founded  on  unconditional  con- 
tracts in  writing,  where  an  issuable  defense  is  not  filed  under  oath  or  affir- 
mation. *'    The  other  important  facts  will  be  found  in  the  opinion. 

Claiborne  8nead,  William  Gibson,  and  Frank  H.  Miller,  for  phdntilT  in 
error.    Foster  <&  Lamar,  for  defendants  in  error. 

Blandford,  J.  Garrett  and  Latimer  brought  their  action  against  Dye, 
upon  three  promissory  notes.  This  action  was  filed  and  commenced  in  Jan- 
uary,  1886.  These  three  notes  bore  equal  date.  The  first  was  due  on  the 
first  of  January,  1886;  the  second,  the  first  of  January,  1887;  and  the  third, 
the  first  of  January,  1888.  The  declaration,  besides  giving  copies  of  the 
notes,  alleged  that  they  were  all  due,  by  virtue  of  the  covenants  in  a  certain 
bond  for  titles  set  out  and  annexed  to  the  declaration,  to  the  effect  that  if  the 
first  note  was  not  paid  at  maturity,  then  the  other  two  notes  should  become 
due.  Upon  the  trial  of  the  case,  the  court,  without  a  jury,  rendered  a  judg- 
ment, without  the  consent  of  the  defendant,  and,  as  the  record  shows,  against 
his  consent,  in  favor  of  the  plaintiffs  upon  aU  the  notes.  The  defendant 
thereupon  moved,  during  the  term  of  the  court,  to  arrest  the  judgment,  upon 
the  ground  that  the  coui^  had  no  power,  under  the  facts  alleged  in  the  decla- 
ration, and  shown  upon  the  face  of  the  pleadings,  to  render  judgment  in  that 
case  without  the  intervention  of  a  jury.  The  court  overruled  the  motion; 
and  this  is  excepted  to,  and  assigned  as  error. 

It  is  very  manifest  to  us,  on  looking  at  the  bond  for  title,  and  the  covenant 
in  the  same,  and  the  notes  sued  on,  and  construing  the  same  as  an  entire 
contract  in  writing,  that  it  is  not  an  unconditional  contract  in  writing.  It 
is  conditional.  The  notes  falling  due  on  the  first  of  January,  1887,  and  the 
first  of  January,  1888,  are  to  become  due  in  the  event  and  upon  the  condition 
that  the  first  note  is  not  paid;  and  there  is  a  fact  to  be  tri^  which  does  not 
appear  upon  the  face  of  the  papers,  and  that  fact  is  wliether  or  not  the  first 
note  has  been  paid.  This  is  a  fact  the  judge  could  not  try.  Construing  these 
papers  together,  it  was  a  condition  that  the  two  lust  notes  should  f^l  due 
upon  the  first  not  being  paid ;  and  the  fact  whether  that  first  note  was  paid 
or  not  was  entirely  outside  of  the  writing.  So  we  think  that  this  is  not  an 
unconditional  contract  in  writing;  and  the  Judge  could  not  render  a  Judgment 
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upon  these  notes,  without  the  verdiot  of  a  jury,  unless  by  consent  of  the  de- 
fendant, and  no  such  consent  appears  in  this  record. 

An  unconditional  contract  is  a  contract  that  has  no  condition  in  it.  It  is 
manifest  from  the  constitution  of  the  state  that  it  is  such  a  contract  as  that 
the  court,  by  looicing  at  the  paper  itself,  may  determine  tliat  judgment  should 
be  rendered  for  the  plaintiff  in  the  case.  This  contract  is  not  such  a  contract 
as  that.  The  court  would  necessarily  have  to  look  outside  of  the  paper  to  de- 
termine whether  the  plaintiff  has  a  right  to  recover  on  these  last  two  notes, 
and  he  would  have  to  determine  whether  that  first  note  was  paid  or  not;  and 
that  question  he  could  not  determine  under  this  writing,  talcing  the  bond 
and  notes  together.  So  we  think  the  court  erred  in  not  arresting  this  judg- 
ment. 

The  Judgment,  so  far  as  concerns  the  last  two  notes,  might  have  been 
amended  by  the  plaintiffs,  and  may  yet  be  amended  if  they  think  proper  to 
do  so,  and  the  judgment  be  allowed  to  stand  as  to  the  first  note;  but  if  the 
plaintiffs  insist  on  this  entire  Judgment,  the  whole  must  be  arrested  and  set 
aside.  If  arrested  and  set  aside,  they  may  call  for  a  jury  on  another  trial  of 
the  case,  and  make  out  their  case,  and  show  that  the  first  note  was  not  paid, 
and  that  thereby  the  last  two  notes  became  due;  they  would  then  be  entitled 
to  a  verdict,  and  a  judgment  on  that  verdict.  But  the  court  would  have  no 
authority  to  render  such  a  judgment  without  a  jury.  Sanner  v.  ISayne,  ante, 
651,  (March  term,  1887.)    Judgment  reversed. 


MoDaniel,  Governor,  v.  Gate  City  Gas-Light  Go. 

{8upr€me  Court  of  Oeorgia.    March  12,  1887.) 

1.  COBFOBATIONIl— I88UB  OF  BOND— StATDTOBY  PbOVISIONS— AcTION  FOB  PbNAWT. 

Under  the  provisions  of  Geor^^ia  act  of  February  28, 1876.  J  3,  requiring  the  regis- 
tration of  all  bonds  issued  by  public  and  private  corporations,  and  prescribing  a 
penalty  for  non-compliance  therewith,  an  action  at  law  uiay  be  maintained  for  the 
recovery  of  the  penalty  though  the  minim nni  amount  be  not  fixed  by  the  act. 

3.  Samb—Illsoal  Issub  of  Boxne—lNDicTMBirr. 

A  corporation  cannot  be  indicted  under  the  provisions  of  Georgia  act  of  February 
28, 1876,  S  3,  regulating  the  registration  of  bonds  of  corporations. 

5.  Same— Illbgal  Issub  of  Bonds— Rbmbdt. 

The  Georgia  act  of  February  28,  1876,  }  4,  provides  that  any  person  placing  cor- 
porate bonds  in  circulation  without  first  making  due  return  thereof  to  the  secretary 
of  state  shall  be  subject  to  a  fine  of  $500  for  each  bond  so  circulated.  Held,  that  an 
action  at  law  cannot  be  maintained  to  recover  sucli  fine.  The  only  remedy  is  by 
indictment. 

4.  Samb— Illbqal  Issub  of  Bonds— Pbnalty— Mitigation. 

In  a  prosecution  under  Georgia  act  of  February  28,  1876,  3  8,  the  defendant  may 
submit,  in  mitigation  of  the  penalty,  evidence  showing  good  faith  in  having  issued 
tlie  bonds  without  making  a  return  thereof  to  thesecretary  of  state,  and  that  it  was 
done  in  ignorance  of  the  law. 

6.  Qui  Tam  and  Pbnal  Aotions— Amount  of  Fbnalty— PboVincb  of  Juby. 

The  Georgia  act  of  February  28,  1876,  failing  to  direct  whether  the  amount  of  the 
penalty  prescribed  for  neglect  to  furnish  a  record  of  all  bonds  issued  by  corporations 
shall  be  fixed  by  the  court  or  by  the  jury,  AeM,  that  the  amount  of  the  penalty  is  a 
question  for  the  jury. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clabke,  Judge. 
Candler,  Thomson  *  Candler,  for  plaintiff  in  error.    Henry  Jackson,  for 
defendant  in  error. 

Blandford,  J.  On  the  twenty-eighth  of  February,  1876,  the  legislature 
passed  an  act  as  follows: 

"An  act  to  provide  for  keeping  a  record  of  all  bonds  issued  in  this  state, 
and  for  other  purposes. 

"Section  1.  Be  it  enacted,"  etc.,  "that  from  and  after  the  passage  of  this 
act  it  shall  be  the  duty  of  all  public  and  private  corporations  in  this  state,  who 
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shall  issue  or  indorse  any  bond  for  circulation,  to  furnish  to  the  secretary  of 
state  a  certified  statement  showing  the  letter,  date  of  issue,  number  of  bonds, 
amount  of  issue,  rate  of  interest,  when  and  where  payable,  and  the  date  of  the 
law,  if  any,  authorizing  such  issue,  and  it  shall  be  the  duty  of  the  secretary 
of  state  to  have  the  same  recorded  in  a  book  to  be  kept  by  him  for  that  purposeu 

^'Sec.  2.  Be  it  further  enacted  that  all  public  and  private  corporations  in 
this  state  who  have  bonds  now  in  circulation,  issued  or  indorsed  by  them* 
shall  furnish  to  the  secretary  of  state,  within  ninety  days  from  the  passage  of 
this  act,  certified  statements  required  by  the  first  section  of  this  act,  and  the 
same  shall  be  recorded  by  said  officer  as  required  and  provided  for  in  said  first 
section. 

'*Sec.  3.  Be  it  further  enacted  that  public  or  private  corporations  neglect- 
ing or  refusing  to  comply  with  the  provisions  of  this  act  shall  be  fined  in  a 
sum  not  exceeding  five  hundred  dollars  for  each  offense,— one-half  of  said 
fine  to  go  to  the  party  giving  information  of  such  violation,  and  the  other 
half  to  go  to  the  public  school  fund  of  the  county. 

"Sec.  4.  Be  it  further  enacted  that  no  bonds  shall  be  placed  in  circulation 
until  the  provisions  of  the  first  section  of  this  act  with  regard  to  such  bonds 
shall  have  been  complied  with,  and  any  person  placing  such  bonds  in  circu- 
lation without  such  compliance  shall  be  subject  to  a  fine  of  five  hundred  dol- 
lars for  every  bond  so  put  in  circulation,"  etc. 

The  plaintiff  in  error,  the  governor  of  the  state,  brought  an  action  in  favor 
of  a  certain  person  as  informer,  and  for  the  school  fund  of  the  county,  against 
the  Gate  City  Gas-Light  Company.  Two  counts  are  in  the  declaration;  one 
upon  the  third  section  of  this  act.  and  one  upon  the  fourth  section.  The  dec- 
laration was  demurred  to  by  the  defendant.  There  was  a  special  demurrer  as 
to  the  first  count  in  the  declaration  upon  the  third  section  of  the  act,  and  a 
general  demurrer  to  the  declaration.  The  court  sustained  the  demurrer  and 
dismissed  the  action.    This  was  excepted  to,  and  this  is  the  error  complained  of. 

Under  the  thii*d  section  of  this  act,  where  a  corporation,  public  or  private, 
municipal  or  private,  fails  to  return  to  the  secretary  of  state  any  bonds  which 
it  desires  to  issue  and  put  in  circulation,  or  where  it  has  had  bonds  put  in  cir- 
culation, and  failed  to  return  to  the  secretary  of  state,  within  90  days  after 
the  passage  of  this  act,  a  penalty  is  incurred,  not  exceeding  $500,  for  failure 
to  make  that  return,— half  of  which  is  to  go  to  the  informer,  and  the  other 
half  to  the  county  school  fund.  No  penalty  greater  than  $500  can  be  incurred 
under  this  section  of  the  act.  The  act  imposes  a  duty  upon  the  corporation  to 
make  this  return;  for  failure  on  the  part  of  the  corporation  to  perform  this 
duty  it  incurs  a  penalty,  which  is  not  to  exceed  $500.  The  penalty  Ib  not  fixed 
at  $500,  but  it  is  not  to  exceed  that  amount.  The  amount  of  the  penalty  is 
barred  up  on  one  side-— is  wailed  up,  so  to  speak — so  that  it  cannot  go  beyond 
$500,  but  it  may  be  reduced  to  one  dollar  or  one  cent. 

This  not  being  a  fixe<l  penalty,  it  is  argued  before  us  that  no  recovery  at 
law  can  be  had  for  it.  We  do  not  agree  to  this.  We  think  that  the  fact  that 
it  is  walled  up  on  one  side  so  as  not  to  exceed  $500,  and  is  left  open  on  the 
other  side,  is  done  for  the  benefit  of  the  defendant;  and  that  he  cannot  com- 
plain of  an  act  of  the  legislature  wliich  is  manifestly  for  his  benefit;  and  we 
think  that  an  action  at  Taw  can  be  maintained  upon  this  third  section  of  the 
act. 

We  do  not  think  that  an  indictment  is  the  proper  remedy  under  this  act. 
The  defendant  is  a  corporation.  We  do  not  understand  that  in  this  state  a 
corporation  can  be  indicted  for  an  offense.  This  is  an  offense  against  the  law, 
and  we  do  not  think  the  defendant  can  be  indicted  for  it;  but  we  think  that 
this  action  was  properly  brought  by  the  governor,  for  the  benefit  of  the  in- 
former and  the  county  school  fund,  and  that  it  can  be  properly  maintained* 
under  our  Code,  which  authorizes  the  state,  the  governor,  the  attorney  gen- 
eral, or  the  solicitor  general,  where  the  act  does  not  provide  for  any  person 
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bringing  a  suit  for  the  penalty,  as  in  this  case,  to  bring  the  action  for  the  ben- 
efit of  any  person  who  informs. 

We  think  that  under  the  fourth  section  of  the  act  no  action  at  law  can  be 
maintained  at  all.  We  think  that  under  that  section  the  legislature  intended 
to  impose  a  fine  on  any  person  who  puts  the  bonds  in  circulation.  It  acts  upon 
the  individual;  and  there  is  no  provision  in  that  section  of  the  act  for  an  in- 
former, or  for  any  school  fund,  or  anything  else.  It  is  a  penalty  of  $500  for 
every  bond  put  in  circulation,  which  goes  to  the  fines  and  forfeitures  fund  of 
the  court;  and  the  party  who  violates  the  law  in  this  way  is  subject  to  be  in- 
dicted for  it,  and  fined  this  sum.  We  think,  therefore,  that  the  declaration 
was  defective,  so  far  as  it  was  based  on  the  fourth  section  of  the  act,  and  no 
actiod  could  be  maintained  upon  it;  and  the  demurrer  to  this  count  was  prop- 
erly sustained  by  the  court  below.  But  we  think  the  court  erred  in  sustain- 
ing the  demurrer  to  the  first  count,  and  dismissing  the  whole  case.  As  the 
act  does  not  point  out  whether  the  court  is  to  fix  the  penalty  prescribed  by  the 
third  section,  or  whether  the  jury  is  to  fix  it,  we  think  that  the  amount  of  the 
penalty  is  a  question  for  the  jury  to  decide,  under  all  the  facts  and  circum- 
stances of  the  case.  The  defendant  may  submit  evidence  to  show  good  faith 
in  having  issued  the  bonds  without  having  made  a  return  to  the  secretary  of 
state;  it  may  show  that  it  did  so  in  ignorance;  it  may  show  that  as  soon  as  it 
was  ascertained  what  the  law  was  it  made  a  return  to  the  secretary  of  state, 
— and  these  things  may  be  tnken  into  consideration  by  the  jury,  under  proper 
instructions  from  the  court,  and  the  jury  may  find  against  the  defendant,  and 
assess  the  penalty,  whether  ^100  or  $500.  It  is  not,  under  any  circumstances, 
to  exceed  $500.  The  penalty  is  based  on  an  omission  of  duty;  that  is  the  act 
complained  of, — ^a  single  sict. — in  failing  to  make  a  return  to  the  secretary  of 
state  as  to  the  bonds  which  have  been  issued.    Judgment  reversed. 


Fraser,  Guardian,  ©.  Dillon  and  othera, 

{Supreme  Court  of  Georgia,    March  23,  1887.) 

Will— OoKSTBUCTiON— Pbr  Stibpks  and  Per  Capita. 

Provisions  in  the  will  of  a  testator  were  that  *'  I  give  and  bequeath  to  Rachel 
Dillon,  in  addition  to  what  she  now  had  given  to  her  during  her  natural  life,  lots 
•  •  •  dnringhernatnral  life;  and,  after  her  death,  lots  •  •  •  to  Sarah  Mous- 
sean,  and  the  diildren  of  Leonora  Pelfertier,  (now  deceased,)  her  two  children ; "  and, 
further:  "I  also  give  and  bequeath  to  Sarah  Mousseau,  and  the  children  of  Leo- 
nora Pellertier,  and  Janira,  Benjamin,  and  David,  children  of  Rachel,  all  the 
lands,''  etc.  It  appeared  that  Rachel  was  the  wife  of  testator,  and  Sarah  Mousseau, 
James,  Benjaniin,  and  David,  and  Leonora  Pellertier,  were  his  children.  He/d, 
that  It  was  intended  to  distribute  the  property  by  giving  to  the  children  of  Leonora 
the  share  which  the  other  children  of  testator  named  in  the  will  would  take  under 
the  devise;  that  is,  they  were  to  take  per  stirpes^  and  not  i;«r  capita^  of  the  property 
designated. 

Appeal  from  superior  court,  Chatham  county;  Adams,  Judge. 
Dubignon  c6  Fraser,  for  plaintiff  in  error.    Detvnark  &  Adams,  for  defend- 
ants. 

Blandford,  J.  The  questions  in  this  case  arose  upon  a  construction  of 
the  sixth  and  seventh  items  of  the  will  of  David  R.  Dillon.  By  the  sixth 
item  the  testator  directed  as  follows:  "I  give  and  bequeath  to  Rachel  Dillon, 
in  addition  to  wliat  she  now  had  given  to  her  during  her  natural  life,  lots 
numbers  one.  Liberty  ward,  and  improvements,  known  as  the  St.  Andrews 
Hall,  during  her  natural  life;  and,  after  her  death,  lots  numbers  one  and  lots 
number  eleven  and  twelve.  Liberty  ward,  to  Sarah  Mousseau  and  the  chil- 
dren of  Leonora  Pellertier,  (now  deceased,)  her  two  children."  The  seventh 
item  is  as  follows:  '*!  also  give  and  bequeath  to  Sarah  Mousseau,  and  the  chil- 
dren of  Leonora  Pellertier^  and  James,  Benjamin,  and  David,  children  of 
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Bacbel,  all  the  lands  south  of  the  city  of  Savannah,  in  the  state  of  Ga.,  not 
otherwise  disposed  of  pr  devised;  also  one  hundred  acres  on  the  Louisville 
road,  on  land  purchased  at  sheriff* s  sale  by  me;  also  five-acre  lot  of  land,  part 
of  the  Desverges  tract  leased  to  Richard  Baker,  and  all  other  lands  and  prop- 
erty not  disposed  of  in  the  state  of  Ga." 

It  is  shown  by  the  testimony  that  liachel  Dillon  was  the  wife  of  the  testator; 
that  Sarah  Mousseau,  and  James,  Benjamin,  and  David,  mentioned  in  the 
wiU,  were  the  children  of  the  testator;  and  that  Leonora  Pellertier,  who  died 
before  the  testator,  was  the  daughter  of  the  testator;  and  her  two  cliildren 
were  the  grandchildren  of  the  testator. 

In  the  construction  of  wills  the  intention  of  the  testator  is  to  be  diligently 
searched  for;  and,  when  the  same  is  ascertained,  it  must  be  carried  out,  un- 
less it  be  contrary  to  some  of  the  known  rules  of  law.  Code,  §  2456.  And 
parol  evidence  may  be  admitted  to  show  the  circumstances  whicn  surrounded 
the  testator  at  the  time  he  made  his  will,  in  order  to  arrive  at  a  correct  con- 
struction of  the  same.  Code,  §  2457.  Again,  it  is  laid  down  as  a  cardinal 
rule  of  construction,  that,  in  the  absence  of  anytiiing  in  the  will  to  the  con- 
trary, the  presumption  is  that  the  ancestor  intended  tliat  his  property  should 
go  where  the  law  carries  it;  which  is  supposed  to  be  the  channel  of  natural 
descent.  To  interrupt  or  disturb  this  descent,  or  d i rect  it  i  n  a  different  course, 
should  require  plain  words  to  that  effect.  See  Wright  v.  Hicks,  12  Ga.  163. 
And  this  rule  is  laid  down  in  the  case  of  Ferrer  v.  Pyne,  81  N.  Y.  281;  Lyon 
V.  Acker,  33  Conn.  222;  BrennemarCa  Appeal,  40  Pa.  St.  115. 

In  construing  this  will  by  this  rule,  it  is  manifest  to  us  that  the  testator  in- 
tended by  the  devise  to  the  children  of  Leonora  Pellertier,  together  with  the 
other  persons  who  were  his  children,  and  the  brothers  and  sisters  of  Leonora 
Pellertier,  deceased,  to  give  those  children  the  same  share  or  part  which  their 
mother,  I^eonora,  would  have  taken  had  she  been  in  life;  that  is  to  say.  that 
they  took  per  stirpes,  and  not  per  capita.  There  is  nothing  in  this  will  which 
plainly  indicates  a  different  purpose  on  the  part  of  the  testator.  While  we 
recognize  the  fact  that  there  are  some  decisions  contrary  to  the  ruling  which 
we  make,  yet  we  think  that  the  weight  of  authority  is  in  favor  of  our  ruling. 
We  do  not  think  that  the  case  of  Blackler  v.  Webb,  2  P.  Wms.  384,  collides 
with  what  is  here  ruled.  In  that  case  the  lord  chancellor  held  that,  where 
the  devise  was  to  the  children  of  a  living  daughter,  it  was  the  intention  of 
the  testator  that  the  children  should  take  per  capita  with  the  other  devisees 
in  the  will,  as  they  could  not  represent  their  mother,  she  being  alive.  And 
this  case  is  the  authority  relied  upon  by  Mr.  Jarmin  in  2  Jarm.  Wills,  756; 
and  we  do  not  think  the  case  sustains  his  dicta,  the  court  below  having  held 
that  the  children  of  Leonora  Pellertier  took  per  stirpes,  and  not  per  capita, 
with  the  children  of  the  testator.    The  judgment  is  affirmed. 

Franklin  and  others  v.  Wolf. 

(Supreme  Court  of  Georgia,    March  28,  1887.) 

Removal  of  Cau8R8--Time  of  Application. 

In  a  suit  in  Georgia  by  a  citizen  of  New  York  for  an  injanction  and  a  receiver  to 
restrain  the  disposal  of  property,  on  the  ground  that  it  was  being  disposed  of  for 
the  purpose  of  defrauding  creditors,  the  chancellor  appointed  a  teinporarjr  receiver, 
and  issued  a  temporary  injunction,  which  was  dissolved  by  defendant  giving  the 
proper  bond.  Thereafter,  at  the  first  term  of  court  after  the  action  was  brought, 
before  the  trial  was  entered  upon  on  its  merits,  defendant  filed  a  petition  for  the  re- 
moval of  the  cause  to  the  United  States  circuit  coart,  district  of  Georgia.  Befd, 
under  U.  S.  St.  March  3, 1875,  for  removal  of  causes,  which  provides  that  the  appli- 
cation for  removal  shall  be  made  before  the  trial  of  the  case,  and  at  or  before  the 
term  at  which  it  could  be  first  tried,  that  the  preliminary  injunction  and  appoint- 
ment of  a  temporary  receiver  were  only  ancillary  to  the  trial,  and  were  not  auch  a 
beginning  thereof  as  prevented  the  removal  of  the  oase. 

Appeal  from  superior  court,  Richmond  county;  Bonky,  Judge. 
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/.  <Sf.  eft  W.  T,  Davison,  for  plaintiffs  in  error.  Frank  ff.  Miller,  for  de- 
fendant. 

Blandfobd,  J.  In  this  case,  Abraham  Wolf  exhibited  his  bill  against 
Henry  Franklin  and  S.  H.  Myers,  of  the  county  of  Richmond,  and  Siegfried 
Schwarzweiss.  of  tlie  county  of  Burke,  in  the  stiite  of  Georgia, — said  Wolf  al- 
leged to  be  a  citizen  of  the  state  of  New  York.  The  bill  alleged  that  Sch  warz- 
welss  was  indebted  to  Wolf  for  a  large  sum  of  money,  to- wit,  $20,000,  and 
that  said  Schwarzweiss  had  executed  a  certain  mortgage,  (a  copy  of  which  is 
exhibited  to  the  bill,)  as  security  for  the  money,  for  a  stock  of  goods  in  the 
town  of  Waynesboro,  Burke  county,  of  the  value  of  $20,000.  It  further  al- 
leged that  Franklin,  subsequent  to  the  mortgage  of  Wolf,  and  after  Wolf's 
mortgage  had  become  of  record,  also  took  a  mortgage  upon  the  same  stock  of 
goods  from  Schwarzweiss;  that  Franklin  afterwards  purchased  this  stock  of 
^oods  from  Schwarzweiss,  and  agreed  to  pay  the  mortgage  of  Wolf,  and  did 
pay  upon  it  some  $2,500;  that  Franklin  had  disposed  of  his  property,  in  order 
to  defeat  this  claim  of  Wolf  and  other  creditors,  to  a  man  named  Myers;  and 
it  alleged  that  this  was  a  fraud  upon  the  creditors  of  Franklin.  The  bill 
prayed  for  an  injunction  to  restrain  the  parties  from  disposing  of  this  stock 
of  goods,  and  that  Franklin  and  Myers  be  enjoined  from  disposing  of  the 
property  Franklin  turned  over  to  Myers;  and  also  prayed  for  the  appointment 
of  a  receiver. 

Before  the  first  term  of  the  court  the  chancellor  appointed  a  temporary  re- 
ceiver, and  also  issued  a  temporary  injunction.  Upon  motion  of  the  defend- 
ants, the  receiver  was  discharged  by  the  court  on  the  defendants  giving  bond, 
payable  to  the  complainant,  conditioned  to  pay  the  condemnation  money  in 
the  case;  and  subsequently,  before  the  first  term  of  the  court,  the  chancellor 
also  required  the  complainant,  Wolf,  to  give  a  bond,  payable  to  the  defendants, 
to  answer  for  any  damages  they  might  incur  by  reason  of  the  institution  of 
that  suit.  The  defendants  also  filed  a  general  demurrer  to  the  bill,  and  de- 
murred to  it  specially.    This  was  done  before  the  first  term  of  the  court. 

At  the  first  term  of  the  court,  before  the  trial  of  the  case  had  been  entered 
into,  and  before  it  was  to  be  tried  finally  upon  its  merits.  Wolf  filed  his  peti- 
tion to  remove  the  case  to  the  circuit  court  of  the  United  States  for  the  South- 
em  district  of  Georgia,  and  tendered  his  bond,  which  was  approved  by  the 
court.  This  application  to  remove  was  resisted  by  the  defendants,  and  the 
order  of  the  court  allowing  the  removal  is  excepted  to. 

It  is  contended  by  the  plaintiffs  in  error  here  that  the  case  was  in  such  a 
condition  at  the  time  of  the  application  to  remove  it  to  the  United  States 
court  that  the  complainant,  Wolf,  was  not  entitled  to  have  the  same  removed; 
in-  other  words,  he  says  there  had  been  to  some  extent  a  trial  of  the  ease.  In 
this  view  we  do  not  concur.  We  think  the  removal  was  in  time,  under  the 
act  of  March  3,  1875,  "An  act  to  regulate  the  removal  of  causes  from  state 
courts  to  the  United  States  courts,  in  cases  where  the  plaintiffs  or  defendants 
are  citizens  of  different  states."  This  act  provides  that  the  application  shall 
be  made  at  or  before  the  term  at  which  the  case  could  be  first  tried,  and  be- 
fore the  trial  of  it.  It  would  seem  that  this  act  would  require  an  election  to 
be  made  at  the  first  term  at  which,  under  the  law,  the  case  was  triable  upon 
its  merits,  and  before  the  trial  had  been  entered  upon. 

We  think  the  proceedings  that  were  heard  by  the  court  in  this  case,  and  the 
granting  of  this  injunction,  appointment  of  receiver,  and  other  acts  entered 
into,  were  merely  preliminary,  or  ancillary  to  the  main  cause  of  action.  The 
object  of  the  appointment  of  the  receiver  was  to  maintain  the  status  quo; 
there  was  no  decision  upon  the  merits.  It  was  not  intended  to  be  a  trial  of 
the  case,  and  was  not  a  trial  of  any  of  the  issues  that  could  be  formed  upon 
the  bill  of  the  complainant.  For  these  reasons  we  affirm  the  judgment  of  the 
court  below. 
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Georgia  Railroad  &  BANEma  Co:  v.  Wilhoit. 

(Supreme  C&uri  of  Qeorgia,    March  31,  1887.) 

Kailboad  Gompanibb— SiocK-KiLLiNO  Casies— Pboof  or  Nboligbvcb. 

Although  by  the  laws  of  Georgia,  when  property  is  injured  by  the  mnning  of  a 
railroad  train,  a  presumption  against  the  diligence  of  the  railroad  company  exists, 
yet,  when  the  uncontradicted  evidence,  in  an  action  for  killing  a  mule,  showed  that 
the  night  on  which  it  was  killed  was  clear,  but  the  track  at  the  point  of  the  occur- 
rence was  enveloped  in  fog  or  smoke  so  that  the  animal  could  not  be  seen  until 
the  train  was  within  50  or  60  yards,  and  the  train  could  not  be  stopped  inside  of 
200  or  250  yards ;  that  the  whistle  was  blown,  and  all  due  diligence  was  being  used 
by  the  train -men,— a  verdict  for  plaintiff  is  contrary  to  and  unsupported  by  evi- 
dence, and  will  not  be  sustained. 

Appeal  from  superior  court,  Warren  county:  Ronby,  Judge. 
/.  B,  Gumming  and  M.  F.  Reese,  for  plaintiff  in  error.    James  Whitehead, 
for  defendant. 

Blandford,  J.  Wilhoit  brought  his  action  against  the  railroad  com  pan  j 
for  killing  a  mule,  which  he  alleged  belonged  to  him.  He  obtained  a  verdict^ 
and  the  railroad  company  moved  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence,  and  without  evidence  to  support  it.  A  new 
trial  was  refused,  and  this  is  excepted  to,  and  is  the  only  error  assigned  here. 
Under  the  statutes  of  this  state,  whenever  property  belonging  to  any  one  is 
injured  by  the  running  of  the  locomotives,  cars,  or  other  machinery  of  a  rail- 
road company  the  presumption  is  against  the  railroad  company;  that  is,  when 
the  plaintiff  shows  that  he  has  lost  his  property  in  this  manner,  a  presump- 
tion arises  that  it  was  in  consequence  of  the  carelessness  or  negligence  of  the 
railroad  company  or  its  agencies;  but  this  presumption  the  railroad  company 
may  rebut,  by  showing  Uiat,  at  the  time  the  injury  occurred,  they  were  in  the 
use  of  all  ordinary  and  reasonable  care  and  diligence  in  the  management  of 
their  trains  or  other  machinery. 

The  evidence  in  this  case  is  not  conflicting.  It  showed  that  at  night  a  train 
of  this  company,  running  on  their  railroad  from  Macon  to  Augusta,  killed  a 
certain  mule  belonging  to  Wilhoit;  that  the  night  was  a  clear,  starlight  night, 
but  that,  at  the  place  where  this  injury  occurred,  the  track  of  the  railroad 
company  was  enveloped  by  a  smoke  or  fog,  so  that  the  engineer  and  fireman, 
who  were  on  the  lookout,  were  unable,  in  consequence  of  the  smoke  and  fog, 
to  discover  this  mule  on  the  track  before  they  got  within  50  or  60  yards  of 
the  mule;  and  then  it  was  impossible  to  have  stopped  the  train  so  as  to  avoid 
killing  the  mule;  indeed,  it  was  shown  by  a  witness  for  the  plaintiff  himself 
that  this  train  could  not  have  been  stopped,  going  at  the  speed  it  was  then, 
and  going  down  grade,  within  less  than  200  or  250  yards.  They  blew  the 
whistle.  One  of  them  says  he  blew  the  alarm  whistle;  another,  the  whistle 
such  as  they  blew  at  crossings, — the  whistle  to  keep  things  off  the  track. 
This  is  all  the  evidence  there  is  in  the  case.  Those  two  witnesses  for  the  rail- 
road company  ^ere  the  only  witnesses  who  saw  the  accident,  and  knew  the 
circumstances  attendant  upon  it;  and  there  is  not  the  slightest  circumstance 
in  the  record  to  cast  suspicion  on  their  testimony.  There  was  no  reason,  so 
far  as  appejirs  from  the  record,  why  this  evidence  should  not  have  been  be- 
lieved by  the  jury.  For  aught  that  appears,  it  was  entitled  to  full  credit.  It 
was  wholly  uncontradicted.  And  from  this  testimony  we  are  satisfied  that 
the  company  relieved  itself  from  the  presumption  that  was  against  it;  thai*, 
under  the  facts  and  circumstances,  they  did  all  that  could  have  been  done  to 
prevent  the  accident,  using  all  ordinary  and  reasonable  care  and  diligence. 
We  think  that  the  court  ought  to  have  granted  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  evidence,  and  without  evidence  to  support 
it.    Judgment  reversed. 
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'    Hart  v.  Rafter. 

(BitprerM  Oburt  of  Oeargia.    March  31,  1887.) 

Qabkibhmbft— Validity  or  DsFsms. 

Property  in  the  hands  of  a  garnishee,  in  an  action  against  one  Flood,  was  claimed 
by  one  Rafter.  The  evidence  showed  that  Flood  made  and  signed  a  contract  to 
build  a  house  for  the  garnishee,  but  after  a  part  performance  he  was  permitted  to 
add  the  word  **  agent"  to  his  sig^natnre,  stating  that  he  was  his  wife's  agent.  Aft- 
erwards he  executed  a  mortgage  to  Rafter,  but  no  consideration  appeared  to  have 
passed  therefor,  and  the  instrument  itself  remained  in  Flood's  hands.  Afterwards 
ne  claimed  to  be  Rafter's  agent  in  building  the  house,  but  this  claim  was  not  made 
until  the  garnishee  action  was  begun,  and  nothing  appeared  to  show  Iiow  he  acted 
as  such  agent,  and  Rafter's  whole  claim  bore  the  marks  of  fiction.  Held,  that  plain- 
tiff was  entitled  to  judgment  for  the  sum  garnished. 

Appeal  from  superior  court,  Fulton  county;  Marshall  M.  Clarke,  Judge. 
Frank  A.  Ai-noldt  for  plaintiff  in  error.    jK.  /.  Jordan,  (by  brief,)  for  de- 
fendant. 

Hall,  J.  Hart  brought  suit  upon  a  bill  for  lumber  and  other  building  ma- 
terial, sold  and  delivered  by  him  to  Flood,  the  defendant  in  this  Cfise,  who  was 
a  carpenter,  builder,  and  contractor.  Wliile  this  suit  was  pending,  a  su mmon& 
of  garnishment  was  sued  out  at  the  instance  of  the  plaintiff,  and  served  upon 
William  H.  Nutting.  Before  Mr.  Nutting  answered  the  garnishment,  it  was 
dissolved  by  Kafter,  who  gave  bond  in  compliance  with  the  statute,  and  claimed 
the  amount  due  to  Flood  as  his  (liafter's)  property. 

Flood  had  entered  into  a  contract  with  Nutting  to  build  a  house  for  him  in 
the  city  of  Atlanta.  That  contract  was  signed  by  both  of  the  parties  to  it, 
and  Flood  entered  upon  the  performance  of  the  contract,  and  partly  performed 
it;  receiving  on  account  of  his  work,  according  to  his  own  testimony,  the  sum 
of  6144.  About  that  time  he  seems  to  have  discovered  that  in  this  whole  trans- 
action he  was  acting  as  the  agent  of  another.  He  went  to  Mr.  Norrman, 
who  was  Nutting's  architect,  and  asked  that  he  be  allowed  to  add  the  word 
**  agent"  to  his  signature  to  that  contract,  informing  Mr.  Norrman  at  the  same 
time  that  he  was  the  agent  of  his  (Flood's)  wife.  He  went  and  added  the 
vrord  "agent,"  simply,  to  the  contract,  which  was  in  the  hands  of  Mr.  Nut- 
ting, but  did  not  disclose  to  him  who  was  his  principal.  After  that,  he  ex- 
ecuted a  mortgage  upon  his  property  to  Rafter;  but  no  money  passed,  and  no 
consideration  appears  to  have  been  given  for  the  mortgage.  He  retained  pos- 
session of  the  paper,  and  it  does  not  appear  that  he  ever  delivered  it.  Noth- 
ing was  heard  as  to  his  being  Kafter's  agent  until  this  garnishment  was  served, 
and  Mr.  Nutting  was  preparing  to  answer.  Just  here  it  may  be  well  to  re- 
mark that  there  was  no  evidence  disclosing  the  character  of  his  agency  for 
Kafter,  or  what  he  was  to  do  as  his  agent.  There  is  not  the  slightest  evidence 
that  he  ever  owed  Bafter  anything,  that  he  ever  purchased  property  from  him, 
or  as  to  the  particulars  of  the  relation  of  principal  and  agent  claimed  to  exist 
between  them.  It  abundantly  appears  that  llafter  was  entirely  impecunious; 
and,  further,  that  he  attempted  to  leave  Atlanta,  after  collecting  the  money 
from  his  employers,  without  paying  the  hands  he  had  engaged  to  assist  him 
in  caiTying  out  contracts  with  his  patrons  for  building.  Simultaneously  with 
his  departure.  Flood  also  left,  and  went  in  an  opposite  direction.  Rafter  was 
arrested  in  his  flight  to  New  York,  and  brought  back  here  under  a  charge  of 
cheating  and  swindling  those  he  had  employed;  and  got  rid  of  that  charge  and 
went  his  way. 

It  would  be  no  great  strain  to  infer  from  these  facts  that  this  alleged  agency 
was  wholly  fictitious,  and  resorted  to  as  a  device  to  cover  and  protect  Flood's 
property  from  his  creditors.  Even  after  the  garnishment  was  dissolved.  Flood 
received  this  money  from  Nutting  as  the  alleged  agent  for  Rafter,  and  there  is 
nothing  in  this  record  to  show  that  he  accounted  to  Rafter,  or  turned  over  any 
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portion  of  the  money  to  him.  Flood  was  sworn  as  a  witness  on  a  trial  of  the 
case,  but  Rafter  did  not  testify,  although  he  was  vitally  interested  in  the  issues 
undergoing  investigation,— that  is,  if  the  fund  undergoing  investigation  was 
bona  fide  and  re^il.  These  various  strong  indicia  of  fraud  are  not  met  and 
rebutteii,  and  without  contradiction  or  explanation  they  make  a  case  so  invin- 
cible as  to  demand  imperatively  a  verdict  in  favor  of  the  plaintiff.  Tiiis  dis- 
penses with  the  necessity  of  considering  the  questions  of  law  whicli  were 
made  and  insisted  on  in  argument  here.  This  leads  to  the  conclusion  that 
this  verdict  should  have  been  set  aside,  because  it  was  directly  in  the  face  of 
the  law  and  evidence.  Indeed,  there  is  no  evidence  that  we  can  find  apon 
which  to  rest  it.    Judgment  reversed. 


Freeman  «.  State. 

{Supreme  Omrt  of  Oeorgia.    April  1,  1887.) 

CaiMiivAL  PBAcncB— CowTiNnAircB—WHBN  Gbantbd. 

A  defendant  in  a  criminal  action  moved  for  a  oontlnuance  on  the  ground  of  ab- 
sence of  witnesses,  and  showed  that  they  bad  been  subpoeuaed,  that  their  testimony 
was  niaterial,  tliat  tliey  were  not  absent  by' his  procurement  or  consent,  that  he  ex- 
pected to  have  tiiem  at  the  next  term,  and  that  the  motion  was  not  made  for  delay. 
The  motion  appeared  to  cotiie  up  to  ail  requirements  of  such  motions,  bat  it  alao 
appeared  that  the  trial  had  thas  been  continued  several  years,  that  defendant  was 
ready  when  the  state's  witnesses  were  absent,  and  never  when  they  were  present^ 
and  that  he  was  dallying  with  the  court.  HM,  that  the  continuance  was  properly 
reiUsed. 

Appeal  from  city  court,  Clarke  county;  Cobb,  Judge. 
Indictment  for  carrying  concealed  weapons. 

W.  B.  Burnett  aiKi  E,  K.  Lumpkin,  (by/.  H,  Lumpkin,)  for  plaintiff  in 
error.    Sylvanus  Morris,  Sol.  City  Court,  for  the  State. 

Blandford,  J.  Freeman  was  indicted  for  carrying  about  his  pejrson  a 
pistol  concealed,  and  was  found  guilty.  The  only  complaint  is  that  the  court 
erred  in  not  granting  a  continuance,  upon  the  motion  of  Freeman's  counsel, 
when  the  case  was  called  for  trial.  It  was  shown  by  Freeman  that  certain 
witnesses  had  been  subpoenaed,  that  the  testimony  of  those  witnesses  was 
material,  that  they  were  not  absent  by  his  procurement  or  consent,  that  he 
expected  to  have  them  at  the  next  term  of  court,  and  that  the  motion  was  not 
made  for  delay.  The  motion  came  fully  up  to  the  rule.  But  it  appears  from 
the  record  that  this  case  had  been  pending  in  court  several  years,  and  that 
several  continuances  had  been  granted  by  the  court  on  account  of  the  absence 
of  these  witnesses.  It  was  also  shown  that  Freeman  had,  previously  to  this 
motion  for  continuance,  sued  out  an  attachment  for  these  witnesses,  but  they 
were  never  arrested  nor  brought  to  the  court.  It  was  further  shown  that,  at 
the  term  before  this  case  was  tried,  the  case  was  continued  on  account  of  the 
absence  of  these  witnesses,  and  that  Freeman  was  then  notified  by  the  court 
that  he  could  have  an  attachment  for  them,  which  he  declined  to  take,  but 
waited  until  a  few  days  before  the  term  of  court  at  which  he  was  tried,  and 
then  procured  an  attachment  against  them.  The  court  held  that,  under  these 
circumstances,  he  was  not  entitled  to  a  continuance. 

It  appears  to  us,  from  the  record,  that  the  plaintiff  in  error  was  dallying 
with  the  court.  It  may  have  so  appeared,  and  doubtless  did  so  appear,  to  the 
judge  who  presided  in  the  case.  He  was  always  ready  to  try  the  case  when 
the  state's  witnessejj  were  not  there;  he  was  never  ready  to  try  it  at  other  times 
when  it  was  ctUled,  because  of  the  absence  of  these  witnesses.  This  motion 
for  continuance  was  addressed  to  the  sound  discretion  of  the  court,  and  we 
cannot  say  that  he  abused  that  discretion;  and  the  judgment  is  therefore  af- 
firmed. 
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Northeastern  E.  Ck>.  v.  Martin. 

{8upreme  QntH  of  Georgia.    April  1,  1887.) 

Bailboad  Coi(PAinn--STOCK-KiLLZKO — Proof  op  Neuliokitcb. 

In  an  action  to  recover  for  stock  killed  by  aii  engine,  the  evidence  showed  that  the 
damage  was  done  by  a  train  running  over  and  killing  a  cow  on  down  grade ;  that 
at  the  time  the  engineer  was  on  the  lookout  on  the  right  side  of  the  engine,  but 
could  not  see  the  cow,  which  came  up  on  the  left  side  of  the  track ;  and  that  the 
fireiuon,  who  was  the  only  other  person  on  the  engine,  was  at  the  time  busy  Hring. 
Hdd,  that  a  verdict  against  the  railroad  company  was  properly  affirmed  on  certw- 
nu%  as  from  these  circumstances  negligence  might  have  been  found. 

Appeal  from  superior  court.  Hall  county;  Estbs,  Judge. 
Pope  Barron  and  6^o.  />.  Thornaa,  for  plaintiff  in  error.   /.  M.  Totoery  and 
W.  F.  Findley^  for  defendant. 

Blandfobd,  J.  Martin  sued  this  railroad  companj  for  killing  a  cow,  and 
obtained  judgment  in  a  justice's  court.  This  j udgment  was  set  aside  by  the 
judge,  upon  certiorari.  Another  trial  was  had,  and  Martin  obtained  another 
judgment,  and  a  verdict  bj  a  jury,  in  the  justice's  court,  against  the  raiirotid 
company,  for  the  value  of  the  cow.  Another  application  for  certiorari  was 
made  to  the  judge  of  the  superior  court,  and  on  the  hearing  he  dismissed  the 
writ  of  certiorari,  and  allowed  the  judgment  of  the  justice's  court  to  be  af- 
firmed. It  was  shown  by  the  evidence  that  at  tlie  time  this  cow  was  killed 
the  train  was  going  down  a  steep  grade,  quite  rapidly,  and  that  the  engineer 
alone  was  on  the  lookout,  sitting  at  the  right  of  his  engine,  and  that,  by  rea- 
son of  the  smoke-stack  between  him  and  the  cow,  he  could  not  see  the  cow. 
The  fireman,  the  only  person  on  the  engine  with  him,  was  at  the  time  firing 
up  the  engine;  and  nobody  was  looking  out  on  the  left  side  of  the  engine,  the 
side  on  which  it  was  said  the  cow  got  upon  the  railroad.  The  jury  may  have 
considered  that  the  fact  that  nobody  was  on  the  lookout  on  the  left  side  of  the 
engine  was  negligence  on  the  part  of  the  railroad  company ;  and  they  may 
have  concluded  ilut,  if  anybody  had  been  looking  out  on  that  side,  the  cow 
could  have  been  seen  in  time  to  stop  the  train,  and  avoid  hurting  the  cow. 
The  case  is  somewhat  similar  to  such  a  case  as  this :  A  gentleman  riding  in  his 
carriage  has  a  one-eyed  driver,  whose  left  eye  is  out,  and  in  consequence  the 
driver  runs  over  a  person  on  the  left  side  of  the  carriage.  He  is  sued  for  this, 
and  replies  that  he  had  a  driver  who  was  a  very  careful  driver,  and  kept  on 
the  lookout  with  his  right  eye,  but  that  he  had  no  left  eye.  The  jury  might 
io  such  a  case  conclude  that  the  use  of  a  one-eyed  driver  was  in  itself  an  act 
of  negligence  on  the  part  of  the  master,  for  which  be  is  liable. 

We  atfirm  the  judgment  of  the  court  below  in  this  case,  with  this  hint, 
which  we  throw  out:  That,  where  it  is  necessary  to  have  a  lookout,  the  rail- 
road company  may  rely  upon  its  fireman,  if  it  thinks  proper  to  do  so,  pro- 
vided the  fireman  does  look  out;  but,  if  his  duties  require  him  to  fire  the  en- 
gine, they  had  better  get  somebody  else  to  look  out.  This  is  a  very  small 
case,  but  similar  cases  may  arise  of  more  serious  character,  and  we  think  it 
well,  under  the  circumstances,  to  give  a  hint  for  the  future.  Judgment  af- 
firmed. 


Trice,  Adm'x,  v.  Rose. 
{Supreme  Court  of  Georgia.    April  18,  1887.) 

FbAXTDULBNT  CoNVXYANCES — BUBPRN  OF  PSOOF. 

Plaintlfi*  obtained  Judgment  against  M.  in  1875,  and  levied  upon  some  land.  De- 
fendant claimed  to  have  bought  the  land  of  M.  in  1873,  taking  a  deed  in  1883.  M. 
lived  with  defendant  on  the  land  until  his  death,  and  listed  it  for  taxation  for  10 
years  as  agent.  In  1882,  in  some  papers  filed  by  him  in  court,  he  claimed  to  be  the 
owner  of  the  land.  The  papers  were  presentecl  to  the  court  by  M.  Xhe  land  was 
worth  $6,000.    Defendant  claimed  to  have  paid  $2,500,  but  the  proof  showed  h» 
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paid  $800.    The  Jory  found  the  land  not  subject  to  the  execution.    Held,  that  where 
there  were  so  many  badges  of  fraud,  it  was  incumbent  on  the  defendant  to  luaet 
and  overcome  them,  and  a  new  trial  should  have  been  granted. 
2.  Same— Evidence— Pleadings— FoBMSB  Suit. 

Id  such  cafie,  the  petition  to  the  court  by  the  Tender,  alleging  that  he  was  the 
owner  of  the  land,  presented  to  the  court  by  the  defendant  years  after  his  allied 
purchase,  is  admiasible  in  evidence. 

Appeal  from  superior  court,  Baldwin  county;  Lawson,  Judge. 
D.  B.  SanfoTd  and  C.  P.  Crarjcford,  for  plaintiff  in  error.     WHi^fldd  d 
Allen,  J,  U,  Lumpkin,  and  Qttstin  d*  ffall,  for  defendant. 

Blandford,  J.  Mrs.  Trice  obtained  a  judgment  against  Nathan  McGee« 
<»n  the  twenty-third  of  February,  1875;  and  upon  this  judgment  execution  is- 
sued, and  Wcis  levied  upon  a  certain  tract  of  land,  256  acres,  known  as  the 
'*  Jackson  Place."  Bose  interposed  a  claim  to  this  land,  and  the  issue  thus 
formed  was  tried.  He  claimed  that  in  January,  1878,  he  purchased  this  land 
from  McGee;  that  in  August,  1872,  he  had  become  the  surety  of  McOfee  to 
Sibley  &  Son,  for  the  sum  of  $2,500;  and  that  McQee,  to  indemnify  him  against 
loss  as  surety,  made  a  mortgage  to  him  of  this  tract  of  land;  that  on  the  first 
of  January,  1878,  he  (Rose)  took  up  McGke^s  note  to  Sibley  So  Son,  upon 
which  he  was  surety,  and  gave  his  own  note  for  $2,500  to  Sibley  &  Son,  and 
secured  them;  in  consequence  of  which  McGee  sold  him  this  lot  of  land. 
Bose  said  that  he  went  into  possession  of  the  land.  After  the  time  of  this 
purchase,  Bose  foreclosed  his  mortgage  on  the  land ;  and  he  afterwards  pledged 
the  writ  of  execution  issued  upon  the  judgment  of  foreclosure  for  money 
he  had  borrowed  from  other  persons.  It  was  shown  that  McGee  remained 
in  possession  of  the  land  after  Bose  says  he  sold  it  to  him,  some  six  months, 
until  Bose  could  fix  up  a  house  for  him  to  live  in.  He  then  took  McGee 
to  his  house,  and  McGee  lived  with  him  until  the  time  of  his  death,  a  short 
time  since.  McGee  gave  in  the  land  for  taxes  as  agent,  not  stating  for 
whom,  and  continued  so  to  give  it  in  for  10  years,  from  1873  to  1883;  and  all 
that  time  he  (Bose)  gave  in  as  his  own  other  land  that  belonged  to  him.  In 
1882,  McGee  applied  to  the  superior  court  to  have  a  trustee  appointed  for 
himself.  It  appears  that  this  land  was  given  to  him  by  the  Mr  ill  of  his  grand- 
mother, and  in  that  will  she  appointed  a  trustee  for  him,  to  prevent  him  from 
selling  it,  or  prevent  its  being  levied  on  and  taken  from  him  on  account  of 
judgments  or  executions  that  might  be  against  him.  The  plaintiff  in  execu- 
tion offered  in  evidence  this  application  of  McGee  for  the  appointment  of  a 
trustee,  and  the  court  rejected  it;  and  this  is  the  only  error  of  law  complained 
of  in  the  record. 

In  1883,  long  after  the  judgment  of  Trice,  Bose  took  a  conveyance  from 
McG^  to  this  lot  of  land.  The  jury  found  the  property  not  subject,  and  a 
motion  for  new  trial  was  made,  under  these  circumstances.  The  court  refused 
it.  We  think  a  new  trial  ought  to  have  been  granted.  It  appears  that  the 
land  was  worth  $5,000  or  thereabouts.  McGee  was  insolvent  at  the  time. 
This  debt  of  Mrs.  Trice  was  then  in  existence.  He  was  insolvent  in  1873. 
when  Bose  says  he  purchased  this  land  from  him.  He  only  gave  for  it,  ac- 
cording to  Ids  own  account,  $2,500.  The  proof  shows  that  Bose  only  paid  out 
about  $800.  If  it  be  true  that  he  purchased  the  land  from  McGee,  it  is  haid 
to  bring  the  mind  to  believe  that  he  was  a  bona  fide  purchaser,  under  such 
circumstances.  A  man  cannot  be  said  to  be  a  honaftde  purchaser,  who  pur- 
chases from  one  who  is  insolvent,  all  of  the  insolvent's  property  at  about  half 
of  its  value.  These  are  the  facts  shown  by  this  record.  We  think  there  are 
many  badges  of  fraud  in  this  case;  and  it  was  incumbent  on  the  defendant  in 
error  to  have  met  and  overcome  them.  He  should  have  explained  why  it  was 
that  McGee  gave  in  this  property  for  taxes  for  the  10  years  referred  to;  why 
he  was  living  in  the  same  house  with  McGee;  and  why  he  himself  did  not  give 
in  the  property  for  taxation.  .  He  ought  to  have  shown  that  he  paid  value  for 
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the  property,  and  not  only  that,  but  that  he  paid  a  fair  price  for  it.  according 
to  its  value.  He  ought  to  have  shown  that,  after  he  purchased  it,  McC^e  had 
no  interest  in  the  property;  that,  at  the  time  the  purchase  was  made,  no  trust 
or  benefit  was  reserved  to  McGee.  Bose  offered  the  application  of  McGee  for 
the  appointment  of  a  trustee,  in  which  McGee  alleged  that  he  was  the  owner 
of  the  land  at  that  time,  and  that  he  lived  with  Rose  at  bis  house;  and  we 
think  that,  in  such  a  case  as  this,  it  ought  to  have  been  admitted  in  evidence. 
Rose  had  stated  that  after  this  application  was  made  this  land  belonged  to  bim ; 
that  he  accepted  a  deed  of  conveyance,  no  deed  having  been  made  prior  to  that 
time,  (1883.)  We  think  the  evidence  was  admissible,  and  the  court  erred  in 
not  admitting  it,  and  in  not  granting  a  new  trial.    JtMgment  reversed. 


New  York,  F.  &  N.  R.  Co.  v.  Kellam*s  Adm*b. 

{Supreme  Court  qf  Appeals  of  Virginia.    November  10,  1887.) 

1.  TanPASB— TBBPA88  ON  TBB  GA8B— ABOLITION  OP  DISTINCTION. 

Ck>de  Ya.  e.  145,  {  6,  provides  that  in  any  case  in  which  an  action  of  trespasR  will 
lie  there  may  be  instituted  an  action  of  trespass  on  the  case.  A  writ  in  an  action 
commanded  the  sheriff  to  summon  the  defendant  to  answer  the  plaintiff  of  a  plea 
of  trespass  on  the  case,  while  the  declaration  was  in  form  appropriate  to  an  action 
of  trespass.  Held,  that  the  material  difiereuce  between  the  two  forms  of  action  has 
been  abolished,  and  a  motion  to  set  aaide  the  declaration  was  properly  denied. 

2.  Bailboad  Companies— Nbgliobncb—Obossing  Tbacks. 

Plaintiff's  intestate  was  riding  in  his  carriage  with  the  top  up.  When  near  a 
railroad  crossing  of  defendant  he  slowed  his  horse  to  a  walk.  The  track  at  that 
point  was  straight,  and  the  deceased  at  25  yards  f^om  the  track,  and  until  reaching 
It,  had  a  view  of  it  for  miles.  He  did  not  look  out  until  the  horae  was  on  the  track. 
He  then  attempted  to  hurry  the  horse  across  in  front  of  the  train,  but  failed,  and 
was  killed.  The  testimony  as  to  the  whistling  was  conflicting.  Held^  that  the  de- 
ceased was  guilty  of  such  contributory  negligence  that  the  plaintiff  could  not  re- 
cover.' 

3.  Bamb. 

"Where  the  deceased,  in  approaching  a  railroad,  neglected  to  look  out  Arom  bit 
covered  carriage  until  the  horse  was  on  the  track,  an  instruction  that  no  failure  on 
the  part  of  the  railroad  company  to  do  its  duty  could  excuse  the  failure  of  deceased 
to  use  his  sense  of  sight  and  nearing  was  proper. 

4.  Same— Neoliobncb-xRate  or  Spbed. 

An  instruction  that  the  mere  speed  of  a  train,  and  the  fact  that  it  is  behindhand, 
are  not  per  se  evidences  of  negligence,  is  proper. 
6,  WiTNKSs— Impbaohmbnt— Tbbtimont  at  Gobonbb'b  Inqdbst. 

Certain  witnesses  of  defendant  were  asked  whether  they  had  made  certain  state- 
ments at  the  coroner's  inquest,  which  they  each  denied.  Plaintiff  introduced,  in 
rebuttal,  their  depositions  taken  at  the  inquest.  Heldy  that  the  evidence  thus  in- 
troduced was  properly  admitted. 

Browne  dt  Garrison,  for  plaintiJS  in  error.  Gunter  <&  Blackstone,  for  de- 
fendant in  error. 

KICHABD60N,  J.    This  is  a  writ  of  error  to  a  judgment  of  the  circait  court 

of  Accomack  county  rendered  on  the day  of ,  188 — ,  in  an  action 

at  law  wherein  Kellam's  administrator,  the  defendant  in  error  here,  was  plain- 
tiJQP,  and  the  New  York,  Philadelphia  &  Norfolk  Railroad  Company,  the  plain- 
tiff in  error  here,  was  defendant.  The  action  was  brought  under  section  7, 
<;.  145,  Code  1873,  to  recover  damages  for  the  alleged  negligent  killing  of  the 
plaintiff's  intestate  by  the  defendant  company. 

The  declaration  contains  but  one  count,  in  which  it  is  alleged  that  on  the 

1  As  to  the  duty  of  a  traveler  to  look  and  listen  for  approaching  trains  before  attempt- 
ing to  cross  a  railroad  track,  see  Slater  v.  Railway  Co.,  (Iowa,)  32  N.  W.  Rep.  264; 
Kelly  V.  Railroad  Co.,  (Pa.)  8  Atl.  Rep.  866;  Purinton  v.  Railroad  Co.,  (Me.)  7  Atl. 
Rep.  707,  and  note;  Railroad  Co.  v.  Hutchinson,  (111.)  11  N.  B.  Rep.  855;  Sherry  v. 
Railroad  Co.,  (N.  Y.)  10  N.  B.  Rep.  128,  and  note ;  Guggenheim  v.  Railway  Co.,  (Mich.) 
33  N.  W.  Rep.  161 ;  Nosier  v.  Railway  Co.,  (Iowa,)  84  N.  W.  Rep.  850. 
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twenty-first  day  of  December,  1885*  tbe  defendant  was  poeaessed  of  certain  en> 
gines  and  cars,  used  and  employed  in  carrying  passengers  and  freight  along 
the  line  of  its  railway  in  Accomack  county,  state  of  Virginia,  and  that  on  said 
day  the  plaintiff^s  intestate,  N.  Judson  Kellam,  in  pursuit  of  his  lawful  busi- 
ness, was  driving  along  a  public  road  of  said  county*  leading  from  Pungo- 
teague  to  Fair  Oaks,  and  attempted  to  cross  the  track  of  said  company  at  a 
crossing  known  as  the  ** Camp-Meeting  Grossing,"  intlie  Pungoteague  magis- 
terial district  of  said  county,  wliere  said  railroad  track  crosses  said  public 
road;  and  the  said  defendant  did,  on  the  date  last  aforesaid,  on  its  track  at 
the  crossing  aforesaid,  so  carelessly,  negligently,  and  with  great  force  and 
violence  run  and  drive  its  engine  and  coaches  upon  and  against  the  said  N. 
Judson  Kellam,  there  then  being,  and  thereby  then  and  there,  with  said  en- 
gine and  coaches,  did  so  greatly  wound  said  N.  Judson  Kellam,  that  he  then  and 
there  died,  and  his  death  was  caused  by  said  wrongful  act,  neglect,  and  de- 
fault of  said  railroad  company;  wherefore,  etc.  Tliere  was  a  demurrer  to  the 
declaration,  which  the  circuit  court  overruled,  and  thereupon  the  defendant 
pleaded  "not  guilty,'*  upon  which  plea  issue  was  joined.  At  the  trial  the 
jury  rendered  a  verdict  for  the  plaintiff,  and  assessed  the  damages  at  $2,500. 
The  defendant  thereupon  moved  for  a  new  trial,  on  the  ground  tliat  the  ver- 
dict was  contrary  to  the  evidence,  and  because  the  court  had  misdirected  the 
jury;  but  the  motion  was  overruled,  and  the  defendant  excepted.  The  de- 
fendant then  moved  the  court  to  set  aside  the  declaration,  and  all  the  pro- 
ceedings under  it,  as  inappropriate  to  the  form  of  action  instituted,  which  mo- 
tion was  overruled.  A  motion  was  then  made  by  the  defendant  for  a  repleader^ 
on  the  ground  that  the  issue  joined  was  '*not  in  the  action  brought,  and  was 
immaterial  to  the  action, "  which  motion  was  also  overruled.  A  motion  in 
arrest  of  judgment  was  also  made  and  overruled;  "and  the  defendant  there- 
upon craved  oyer  of  the  writ,  which  was  read  to  him,  ♦  *  *  and  again 
moved  in  arrest  of  judgment  for  errors  apparent  on  the  face  of  the  record, 
which  motion  was  refused."  The  writ  commands  the  sheriff  to  summon  the 
defendant  company  to  answer  the  plaintiff  of  a  plea  of  trespcus  on  the  ectse; 
whereas  the  declaration  purports  to  be  in,  and  is  in,  form  appropriate  to  an 
action  of  trespass.  The  court  gave  judgment  according  to  the  finding  of  the 
jury,  whereupon  the  defendant  obtained  a  writ  of  error  and  supersedeas. 

1.  The  first  assignment  of  error  is  that  the  circuit  court  refused  to  grant 
the  defendant's  motion  to  set  aside  the  declaration,  and  all  the  subsequent  pro- 
ceedings, as  being  inappropriate  to  the  action  brought.  This  assignment  is 
clearly  without  merit.  The  statute  provides  that,  **in  any  case  in  which  an 
action  of  trespass  will  lie,  there  may  be  instituted  an  action  of  trespass  on  the 
case."  Code  1873,  c.  145,  J  6.  This  provision  of  the  statute  was  construed 
in  Parsons  v.  Haiper,  16  Grat.  64,  and  in  Womack  v.  Circle,  29  Grat.  192.  iu 
both  of  which  cases  it  was  held  that  the  intention  of  the  legislature  in  passing 
the  statute  was  "to  remove  the  difficulties  at  common  law  growing  out  of  tbe 
nice  distinctions  between  the  cases  in  which  trespass  was  the  proper  action, 
and  those  in  which  the  remedy  was  case,  and  to  abolish,  In  effect,  tbe  dis- 
tinction between  these  different  causes  of  action  in  a  declaration  in  case. "  The 
action  in  both  of  these  cases  was  trespass  on  the  case,  and  in  each  case  counts 
in  trespass  were  united  in  the  declaration  with  counts  in  case.  This,  the 
court  said,  would  have  been  a  fatal  defect  on  demurrer  at  common  law,  but 
it  was  held  to  be  unobjectionable  under  the  provisions  of  the  statute  above 
quoted.  And  we  perceive  no  distinction,  upon  principle,  between  those  cases 
and  the  case  at  bar;  for  if  one  or  any  greater  number  of  counts  in  trespass 
may,  under  the  statute,  be  joined  in  the  same  declaration  with  the  counts  in 
case,  it  is  because,  as  the  court  said  in  the  cases  referred  to,  the  material  dis- 
tinctions between  the  two  forms  of  action,  as  they  existed  at  common  law, 
have  been  abolished,  at  least  where  the  action  is  in  case.  In  other  words,  the 
counts  in  trespass  are  in  such  case  treated  as  statutory  counts  in  case;  and  so 
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here,  the  wiit  being  in  case,  the  declaration,  which  contains  a  single  count, 
may  with  the  same  propriety  be  treated  as  a  declaration  in  case,  and  the  circuit 
court  rightly  so  held. 

2.  We  proceed,  then,  to  consider  the  case  on  its  merits.  The  rule  is  that 
an  action  is  not  maintainable  for  injuries  to  which  the  injured  party  has  by 
his  own  negligence  contributed.  Hence,  in  a  case  like  the  present,  negli- 
gence being  the  gist  of  the  action,  the  question  usually  arises  whetlier  there 
has  been  such  contributory  negligence  on  the  part  of  the  plaintiff  or  his  de- 
cedent as  to  prevent  a  recovery.  There  is  indeed  an  important  qualification 
of  the  general  rule,  which  was  adverted  to  by  this  court  in  Railroad  Co,  v. 
Anderson's  Adm'r,  31  Grat.  812,  and  also  in  Dun  v.  Railroad  Co.,  78  Va. 
645;  namely,  tliat  mere  negligence,  or  want  of  ordinary  care  and  caution, 
does  not  disentitle  the  plaintiff  to  recover,  unless  it  be  such  that  but  for  that 
negligence  the  misfortune  complained  of  could  not  have  happened,  nor  if  the 
defendant  might,  after  discovering  the  negligence  of  the  other  party,  have 
prevented  the  mischief  by  the  exercise  of  due  care. 

In  the  decisions  of  this  court  above  referred  to  the  qualification  of  the  rule 
was  stated  in  the  language  of  the  opinion  in  the  leading  case  of  Tuff  v.  War- 
fnan^  5  C.  B.  (N.  S.)  573,  and  is  the  established  doctrine  in  this  court;  so  that 
in  the  light  of  the  rule,  and  the  qualification  thereto,  "if  there  was  negligence 
on  the  part  of  the  defendant,  and  also  on  the  part  of  the  deceased,  and  the 
negligence  of  the  latter  contributed  to  the  injury,  the  right  of  recovery  de- 
pends upon  the  circumstances."  If,  however,  the  death  of  the  deceased 
would  not  have  occurred  but  for  his  own  negligence,  then,  as  we  have  seen, 
there  can  be  no  recovery.  In  the  light  of  these  principles  applied  to  the  evi- 
dence certified  in  the  bill  of  exceptions,  it  is  clear  that  the  motion  for  a  new 
trial  ought  to  have  been  granted. 

As  already  sliown,  the  charge  in  the  declaration  is  that  the  defendant,  on 
the  twenty-first  of  December,  1885,  did  so  carelessly  operate  one  of  its  trains, 
in  crossing  a  public  highway,  as  to  run  with  great  force  and  violence  upon 
and  against  the  plaintiff's  intestate,  whereby  he  was  then  and  there  killed. 
The  evidence  for  the  plaintiff  shows  that,  on  the  day  mentioned  in  the  dec- 
laration, the  deceased  was  traveling  on  the  public  highway  leading  from 
Fungoteague  to  Fair  Oaks,  in  the  county  of  Accomack;  that  he  was  riding  in 
his  ciirriage,  "with  the  top  up;"  that  at  the  crossing  where  the  accident  oc- 
curred the  road  crosses  the  railroad  track  at  an  acute  angle;  that  for  several 
miles,  including  the  crossing,  the  railroad  track  is  straight;  that  at  a  point  25 
or  30  yards  from  the  crossing,  and  until  reaching  the  crossing,  the  deceased 
had  a  full  view  of  the  railroad  track  for  several  miles  in  either  direction,  ob- 
structed only  by  the  top  and  curtains  of  his  own  carriage;  that,  on  emerging 
from  a  "slip  of  woods"  about  50  yards  from  the  crossing,  he  slowed  his  horse 
do>^nto  a  walk,  and  did  not  drive  out  of  a  walk  or  look  out  until  the  horse 
was  on  the  track;  that  then,  for  the  first  time,  looking  out  and  seeing  the  ap- 
proaching train,  he  urged  the  horse  forward,  attempting  to  cross  the  track  in 
time  to  avoid  a  collision.  He  failed,  however,  to  do  so,  and  the  carriage  was 
struck  by  the  engine,  and  he  was  instantly  killed. 

The  evidence  for  the  plaintiff  is  conflicting  as  to  whether  the  customary 
signal  by  sounding  the  whistle  of  the  locomotive  was  given  for  the  crossing, 
and,  if  given,  at  what  point  it  was  given;  though  the  witnesses  agree  that  the 
whistle  was  sounded,  giving  what  is  called  "distress  signals,"  before  the  de- 
ceased was  struck.  The  evidence  also  shows  that  the  deceased  resided  in  the 
neighborhood ;  that  he  frequently  passed  over  the  crossing;  and  from  the  fact 
that,  on  approaching  the  fatal  spot,  he  failed  to  look,  to  ascertain  whether  the 
crossing  could  be  safely  made,  the  reasonable  inference  is  that  he  failed  to 
listen  also.  These  facta  are  clearly  established  by  the  plaintiff's  own  evidence; 
and  they  show  that  the  deceased  was,  unfortunately,  not  only  culpably  negli- 
gent in  omitting  to  take  ordinary  precautions  for  his  safety,  but  that  he  was 
v.3s.E.no.l5 — 45 
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what  may  be  Justly  termed  reckless.  Nor  does  the  evidence  establish  negli- 
gence on  the  part  of  the  defendant.  The  engineer  on  tJie  train,  whose  duty  it 
was  to  keep  a  lookout,  and  to  exercise  ordinary  care  to  prevent  injury  to  per- 
sons or  property  crossing  the  track  on  a  public  highway,  may  have  well  pre- 
sumed that  the  instinct  of  self-preservation  would  naturally  prompt  the  de- 
ceased not  to  venture  on  the  track  in  front  of  the  rapidly  approaching  train; 
and  especially  may  he  have  acted  on  that  presumption,  in  view  of  the  slow 
pace  at  which  the  deceased  was  moving.  Besides,  the  evidence  does  not  show 
that,  after  it  became  apparent  that  this  supposition  was  groundless,  there  was 
time  to  stop  the  train,  or  to  avoid  the  consequences  of  the  negligence  of  the 
deceased.  In  short,  it  is  difficult  to  imagine  a  clearer  case  of  contributory 
negligence, — one  which  more  completely  precludes  all  idea  of  the  right  of  re- 
covery. 

In  treating  of  the  law  of  contributory  negligence,  a  learned  author  says: 
"Where  a  party  in  the  exercise  of  his  own  right  is  in  .the  enjoyment  of  that 
which  is  common  to  others  also,  or  which  may  in  any  way  narrow,  impede, or 
restrict  the  enjoyment  of  rights  by  others,  his  duty  to  observe  a  vigilance  pro- 
portionate to  the  danger  of  interference  is  manifest.  Thus,  one  al)Out  to  cross 
a  railway  track  by  the  public  highway,  where  the  liability  to  collision  is  great, 
will  be  held  precluded  by  his  contributory  negligence  from  a  recovery  for  an 
injury,  if  he  drives  upon  the  track  without  looking  for  appi*oaching  trains;" 
and  this  is  so,  he  adds,  even  though  the  railway  company  is  required  by  stat- 
ute to  sound  *  *  *  an  alarm  at  such  places,  and  has  neglected  to  do  so. 
Cooley,  Torts,  679. 

"It  is  universally  deemed  culpable  negligence  for  any  one  to  cross  the  track 
of  a  railroad  operated  by  steam-power  in  full  view  or  hearing  of  an  approach- 
ing train,  or  without  taking  any  precautions  (if  any  are  reasonably  within 
his  power)  to  ascertain  whether  a  train  is  approaching;  and  as  a  general,  but 
not  invariable,  rule,  it  is  such  negligence  to  cross  without  looking  in  every 
direction  that  the  rails  run,  to  make  sure  that  the  road  is  clear/'  Shear,  ft  R. 
Neg.  §  488. 

The  adjudged  cases  in*support  of  these  views  are  almost  without  number. 
In  the  recent  case  of  Railtoay  Co  v.  Slattery,  L.  B.  3  Oh.  II55,  a  case  most 
elaborately  considered  in  the  house  of  lords,  the  lord  chancellor  (Cairns)  is 
reported  as  saying:  "If  a  railway  train,  which  ought  to  whistle  when  pass- 
ing through  a  station,  were  to  pass  through  without  whistling,  and  a  man 
were,  in  broad  daylight,  and  without  anything  either  in  the  structure  of  the 
line  or  otherwise  to  obstruct  his  view,  to  cross  in  front  of  the  advancing 
train,  and  to  be  killed,  I  should  think  the  judge  ought  to  tell  the  jury  that  it 
was  the  folly  and  recklessness  of  the  man,  and  not  the  carelessness  of  the  com- 
panv,  which  caused  his  death." 

In  Schofleld  v.  Railway  Co.,  114  U.  S.  615,  5  Sup.  Ct.  Rep.  1125,  a  case 
strikingly  like  the  case  in  hand,  the  supreme  court  of  the  United  States,  quot- 
ing from  its  own  opinion  in  Railroad  Co.  v.  Houston,  95  U.  8.  697,  said: 
"The  failure  of  the  engineer  to  sound  the  whistle  or  ring  the  bell,  if  such  were 
the  facts,  did  not  relieve  the  deceased  from  the  necessity  of  taking  ordinary  pre- 
cautions for  her  safety.  Negligence  of  the  company's  employes  in  these  par- 
ticulars was  no  excuse  for  negligence  on  her  part.  She  was  bound  to  listen 
and  to  look  before  attempting  to  cross  the  railroad  track,  in  order  to  avoid  an 
approaching  train^  and  not  to  walk  carelessly  into  the  place  of  possible  danger. 
Had  she  used  her  senses,  she  could  not  have  failed  both  to  hear  and  to  seethe 
train  which  was  coming.  If  she  omitted  to  use  them,  and  walked  thought- 
lessly upon  the  track,  she  was  guilty  of  culpable  negligence,  and  so  far  con- 
tributed to  her  injuries  as  to  deprive  her  of  any  right  to  complain  of  others. 
If  using  them  she  saw  the  train  coming,  and  yet  undertook  to  cross  the  track, 
instead  of  waiting  for  the  train  to  pass,  and  was  injured,  the  consequences  of 
her  mistake  and  temerity  cannot  be  cast  upon  the  defendant." 
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In  Railway  Co.  v.  ffunter,  83  Ind.  835,  the  court  said:  ^In  Railroad  Co, 
V.  Heileman,  49  Pa.  St.  60,  it  was  held  to  be  the  duty  of  the  traveler  approach- 
ing a  railway  crossing  to  look  along  the  line  of  the  railroad  track,  and  see  if 
any  train  is  coming;  and,  if  he  fail  to  take  such  precaution,  it  is  more  than 
evidence  of  negligence, — it  is  negligence  itself;  and  the  court  should  so  charge 
the  jury.  ThL<i,  indeed,  is  the  true  rule;  for  when  it  is  determined  as  a  legal 
proposition  that  one  may  not  rush  blindly  upon  the  rails  over  which  trains  are 
passing,  propelled  by  an  agent  serving  its  master  almost  at  its  own  will,  the 
neglect  of  this  duty  to  use  the  physical  senses  is  negligence,  and  not  mere  evi- 
dence of  negligence. "  See,  also,  Ernst  v.  Railroad  Co.,  89  N.  Y.  61 ;  Fletcher 
V.  Railroad  Co.,  64 Mo.  484;  Brown  v.  Railway  Co.,  22  Minn.  165 ;  Baxter  v. 
Railroad  Co.,  41  N.  Y.  502;  Allyn  v.  Railroad  Co.,  105  Mass.  77;  Orms- 
bee  v.  Railroad  Co.,  14  K.  I.  102;  Railroad  Co.  v.  Sheman'a  AdmW,  30 
Grat.  602;  Nash  v.  Railroad  Co.,  (not  yet  reported.) 

8.  The  next  question  relates  to  the  admissibility  of  certain  evidence.  At 
the  trial  several  witnesses  for  the  defendant  were  each  asked,  upon  cross- 
examination,  whether  or  not  they  had  made  certain  statements,  after  being 
sworn  as  witnesses  at  the  coroner^s  inquest,  over  the  body  of  the  deceased,  to 
which  they  each  answered  in  the  negative.  The  plaintifiF,  at  the  proper  time, 
offered  in  rebuttal  extracts  from  the  depositions  of  these  witnesses  taken  at 
the  coroner's  inquest,  which  were  admitted  by  the  court,  and  the  defendant 
excepted.  The  evidence  thus  admitted  related  to  matters  which  were  rele- 
vant to  the  issue,  and,  the  proper  foundation  having  been  laid,  was  rightly  ad- 
mitted. The  rule  is  stated  by  Greenleaf  as  follows:  "The  credit  of  a  witness 
may  also  be  impeached  by  proof  that  he  has  made  statements  out  of  court 
contrary  to  what  he  has  testified  at  the  trial.  But  it  is  only  in  such  matters 
as  are  relevant  to  the  issue  that  the  witness  can  be  contradicted.  And  before 
this  can  be  done,  it  is  generally  held  necessary,  in  the  case  of  verbal  state- 
ments, first  to  ask  him  as  to  the  time,  place,  and  person  involved  in  the  sup- 
posed contradiction,  etc.  1  Greenl.  Ev.  §  462.  The  rule,  however,  equally 
applies  whether  the  declaration  of  the  witness  supposed  to  contradict  his  tes- 
timony be  written  or  verbal.  3  Starkie,  Ev.  1741;  Charlton  v.  Unis,  4  Grat. 
58;  Unis  v.  Charlton,  12  Grat.  484;  Conrad  v.  Ghriffey,  16  How.  38. 

4.  After  the  evidence  on  both  sides  had  been  introduced,  the  court,  on  the 
defendant's  motion,  gave  to  the  jury  the  following  instructions,  which  cor- 
rectly propound  the  law:  "(1)  The  court  instructs  the  jury  that  the  train's 
mere  speed  of  motion  is  not  per  ae  evidence  of  negligence,  nor  is  the  fact  that 
the  train  is  behind  time.  (2)  The  court  also  instructs  the  jury  that  no  fail- 
ure  on  the  part  of  the  railroad  company  to  do  its  duty  could  excuse  the  de- 
ceased from  failing  to  use  his  sense  of  sight  and  hearing  on  approaching  the 
crossing  in  question."  See  Railroad  Co.  v.  Ferguson,  79  Va.  241;  Railroad 
Co.  V.  Houston,  95  U.  S.  697. 

Several  other  instructions  were  also  asked  for  by  the  defendant,  which  were 
modified  by  the  court,  and  so  modified  were  given,  and  it  is  contended  by  the 
defendant,  the  plaintifiF  in  error  here,  that  the  circuit  court  erred  in  refusing 
to  give  the  instructions  asked  for  without  modification.  We  do  not  deem  it 
nec^sary  to  formally  consider  these  assignments  of  error,  as  the  principles 
applicable  to  the  case  have  been  already  sufiiciently  stated.  The  judgment 
in  ust  be  revei-sed,  and  the  cause  remanded  for  a  new  trial,  to  be  had  therein 
in  conformity  with  the  views  herein  expressed. 


Field  t>.  Marye,  Auditor.  . 

{Supreme  Court  of  Appealt  of  Virginia.    November  10,  1887.) 

1.    State  awd  Stats  Officbbs — Contbact  with  State — Power  of  Governor. 

Const.  Va.  art.  4,  ^  8,  provides  that  every  resolution  shall  require  the  consent  of 
both  branches  of  the  legislature  belore  it  becomes  a  law.    A  joint  resolution  passed 
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the  house  of  represeDtafcives  antboriKing  the  goyernor  to  employ  counsel  to  con- 
sider a  certain  claim  of  the  state.  The  governor  employed  plaintiif  for  this  pur- 
pose. Before  his  services  were  completed,  he  was  elected  attorney  general.  The 
governor  paid  him  $200  on  account  of  services,  and  he  presented  a  claim  to  the 
state  auditor  for  $300  balance  due.  It  appeared  that  the  governor  never  intended 
to  make  a  contract  for  the  state,  but  the  plaintiff  was  to  look  to  the  legislature  for 
his  compensation.  Seld  that,  as  the  resolution  only  passed  one  branch  of  the  as- 
sembly, the  governor  could  make  no  contract  binding  on  the  state. 

2.  Office  and  Officebs— Reduction  of  Salary— Lboislativb  Power. 

Plaintitr,  being  elected  attorney  general  for  four  years,  was  entitled,  under  the 
law  then  existing,  to  a  salary  of  $a,500  per  annum.  This  the  legislature  during  his 
term  reduced  to  $2,500  per  annum.  Const.  Va.  }  ^  art.  6,  provides  that  the  attor- 
ney general  shall  receive  such  compensation  **as  may  be  prescribed  by  law."  Ar- 
ticle 4,  g  12,  provides  that  the  salary  of  the  secretary,  treasurer,  and  auditor  of  the 
state  •*shall  be  determined  by  law."  He/d,  that  the  words  ** prescribe"  and  "  deter- 
mine" do  not  admit  of  a  wide  distinction,  and  the  cluty  of  prescribing  the  suiary 
of  the  attorney  general  was  legislative;  and,  there  being  no  limitation  of  its  exer- 
cise, the  general  assembly  could  pass  an  act  diminishing  his  salary  during  bis  terni.^ 

8.  Attorney  General — Compensation — Duties. 

Act  Va.  1877-78,  p.  174,  c.  183,  g  2,  provides,  among  other  duties,  that  the  attorney 
general  "shall  discharge  such  other  duties  as  may  be  imposed  by  the  general  as- 
sembly," but  shall  receive  no  other  compensation  than  his  salary.  The  attorney 
general  appeared  for  the  state  in  certain  cases  under  an  act  of  the  legislature.  Meidy 
that  his  services  in  those  cases  were  covered  by  his  salary. 

Guy  &  Qilliam,  for  plaintiff  in  error.  T?ie  Attorney  General  and  IF.  B. 
Meredith,  for  the  Commonwealth. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  the 
city  of  Richmond,  pronounced  at  the  February  term,  1886.  The  case  is  as 
follows:  The  plaintiff  in  error,  having  filed  a  claim  before  the  defendant  in 
error  as  auditor  of  public  accounts  of  this  commonwealth  for  $5,100,  under 
the  forty-third  chapter  of  the  Code,  and  the  same  having  been  disallowed  by 
the  said  auditor  in  whole,  he  filed  his  petition  before  the  circuit  court  of  the 
city  of  Richmond  for  redress,  as  is  provided  by  the  firet  section  of  chapter  44 
of  the  Code.  The  circuit  court  of  the  city  of  Richmond  gave  judgment  against 
the  petitioner,  whereupon  he  excepted,  and  moved  the  court  to  set  aside  the 
said  judgment  as  contrary  to  the  law  and  the  evidence,  which  motion  the 
court  overruled,  and  the  plaintiff  excepted,  and  applied  for  and  obtained  a 
writ  of  error  to  this  court.  This  claim  was  based  upon  alleged  services  ren- 
dered by  the  plaintiff  in  error  to  the  commonwealth  of  Virginia, as  a  lawyer; 
and  he  afterwards  having  been  appointed  by  the  governor,  and  later  elected, 
to  the  office  of  attorney  general,  his  account  was  for  services  before  his  ap- 
pointment in  one  case,  and  in  other  cases,  claimed  to  be  outside  of  the  regular 
duties  of  his  office;  and  he  further  claimed  that  his  salary  as  attorney  general 
having  been  reduced  by  the  general  assembly  of  Virginia,  in  the  amount  of 
$1,000  per  year  on  the  first  day  of  July,  1878,  which  was  the  first  year  of  his 
term  of  four  years,  beginning  January  1,  1878,  he  was  entitled  to  $500  for 
that  year,  and  $1,000  for  each  of  the  remaining  three  years  of  his  term  of  foui 
years. 

To  consider  these  claims  in  the  order  stated,  we  wiU  first  consider  the 
charge  of  $500  for  services  rendered  by  him  as  a  private  citizen,  in  the  suit 
by  the  state  of  Virginia  against  Bradley  T.  Johnson  and  others.  The  history 
of  that  question,  in  brief,  is  as  follows:  In  the  spring  of  1877  a  joint  resolu. 
tion  of  the  general  assembly  of  Virginia  having  passed  the  house  of  delegates, 
but  having  failed  to  pass  the  senate,  Hon.  James  L.  Kemper,  then  governor 

1  An  appointment  or  election  to  a  public  office  does  not  establish  contract  relations 
between  the  incumbent  and  the  public,  and,  in  the  absence  of  any  constitutional  lim- 
itation upon  its  power,  the  legislature  may  change  the  compensation  of  such  o£Bcer 
during  his  term  of  office.  City  of  Wyandotte  v.  Drenan,  (Mich.)  9  N.  W.  Rep.  500; 
State  V.  Kalb,  (Minn.)  6  N.  W.  Rep.  107 ;  Miller  v.  Kister.  (Cal.)  8  Pac  Rep.  813. 
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of  Virginia,  being  by  this  resolution  authorized  to  employ  able  counsel  to  ex- 
amine into  the  question  it  concerned,  concluded  to  act  under  the  joint  resolu- 
tion aforesaid  as  a  resolution  of  the  house  of  delegates,  and  offered  to  the 
plaintiff  professional  employment  concerning  the  same,  on  the  sixteenth  of 
May,  1877,  which  employment  was  accepted  on  the  eighteenth  of  the  same 
month,  and  he  entered  upon  the  duties  of  the  same.  Before  any  report  had 
been  made  in  the  premises,  on  the  first  of  September  following,  the  office  of 
attorney  general  becoming  vacant  by  the  death  of  the  then  incumbent,  the 
governor  appointed  the  plaintiff  in  error  to  that  office,  to  fill  the  vacancy  in 
the  unexpired  term,  to  which  office  he  was  shortly  thereafter  elected  for  a  full 
term,  commencing  January  1,  1878.  which  was  for  four  years;  and  all  the 
services  rendered  in  the  matter,  after  September  1, 1877,  were  rendered  in  his 
capacity  of  attorney  general.  The  governor  also  appointed  Hon.  John  M. 
Forbes,  of  Fauquier  county,  and  Hon.  M.  B.  Seawell,  of  Gloucester  county, 
counsel  along  with  the  plaintiff  in  this  Bradley  T.  Johnson  suit,  by  whom  it 
was  prosecuted  to  final  judgment.  The  general  assembly  afterwards  failed  to 
pass  a  bill  to  pay  the  fees  charged  by  these  gentlemen,  but  the  governor  paid 
the  plaintiff  in  error  $200  for  his  services,  in  the  nature  of  a  retaining  fee, 
out  of  the  contingent  fund  under  the  control  of  the  governor;  and  it  is  stated 
at  bar  here  that  the  general  assembly  has  recently  passed  a  bill  to  pay  Messrs. 
Forbes  and  Seawell  their  fees,  and  the  salary  of  the  attorney  general  was  reg- 
ularly paid  him,  as  prescribed  by  law,  during  his  term.  Whether  the  plain- 
tiff has  a  claim  upon  the  consideration  of  the  authorities  of  the  state  for  un- 
paid services  is  not  the  question  for  this  court  to  consider. 

This  is  a  suit  against  the  commonwealth  upon  an  alleged  contract  with  the 
state  for  a  debt  due  him.  Is  there  any  such  contract  by  the  state,  or  any  le- 
gally authorized  agent  or  officer  of  the  state?  A  joint  resolution,  to  have  the 
force  of  law,  must  originate  in  one  house  of  the  general  assembly,  and  be  ap- 
proved by  the  other.  "The  legislative  power  of  this  commonwealth  shall  be 
vested  in  a  general  assembly,  which  shall  consist  of  a  senate  and  house  of 
representatives."  Article  5,  §  1,  Const.  Va.;  article  5,  §  9,  Id.  And,  more- 
over, (article  4,  §  8,)  every  resolution  requires  the  assent  of  both  branches  of 
the  general  assembly,  and  shall,  before  it  becomes  a  law,  be  presented  to  the 
governor.  The  resolution  in  question,  while  it  purports  to  be  a  resolution  of 
the  general  assembly,  never  passed  the  senate,  and  never  became  a  law.  The 
governor  did  not  have  authority  thereunder  to  make  any  contract  for  the 
state,  and  any  contract  made  by  him  thereunder  does  not  bind  the  state.  But 
it  appears  from  the  facts  of  the  case  that  the  governor  never  intended  to  and 
never  did  make  any  contract  by  which  the  state  was  to  be  bound,  and  it  was 
understood  that  the  gentlemen  employed  were  to  look  to  the  general  assembly 
for  compensation  for  their  services.  It  follows  that  there  is  no  contract  with 
the  state  in  the  matter  which  the  courts  can  enforce,  and  the  circuit  court  of 
Richmond  city  did  not  err  in  so  deciding. 

We  will  next  consider  the  claim  for  an  annual  salary  of  $3,500,  notwith- 
standing the  act  of  the  general  iissembly  passed  March  12,  1877,  reducing  his 
salary  to  the  annual  amount  of  $2,500,  from  and  after  July  1,  1878.  When 
his  term  of  office  began  he  was,  by  virtue  of  the  act  of  the  assembly  passed 
April  4,  1877,  entitled  to  a  salary  of  $3,500  annually.  The  second  section  of 
that  act  provided  as  to  the  duties  and  salary  of  the  attorney  general  as  fol- 
lows: 

"Sec.  2.  He  shall  appear  as  counsel  for  the  state  in  all  cases  in  which  the 
commonwealth  is  interested,  depending  in  the  supremecourt  of  appeals,  the  su- 
preme court  of  the  United  States,  the  district  and  circuit  courts  of  the  United 
States  for  the  state  of  Virginia,  and  the  circuit  court  of  the  city  of  Kichmond; 
and  he  shall  discharge  such  other  duties  as  may  be  imposed  by  the  general  as- 
sembly; and  he  shall  receive  for  his  services  an  annual  salary  of  thirty-five 
hundred  dollai's,  but  he  shall  not  be  entitled  to  receive  any  fees,  perquisites, 
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or  rewards  whatever  in  addition  to  the  salarv  aforesaid  for  the  performance 
of  any  oflacial  duty . " 

The  claim  thus  set  up  is  founded  upon  a  supposed  distinction  whidi  is 
drawn  in  the  state  constitution  between  the  language  of  that  instrument  con- 
cerning the  salary  of  the  attorney  general  and  other  officers  provided  for. 
Section  8,  art.  6,  provides  that  "at  every  election  of  a  governor,  an  attorney  gen- 
eral shall  be  elected  by  the  qualified  voters  of  this  commonwealth.  He  shall 
be  commissioned  by  the  governor,  perform  such  duties,  and  receive  such  com- 
pensation, as  may  be  prescribed  by  law,  and  shall  be  removable  in  the  man- 
ner pre^crid^cf  for  the  removal  of  judges,''  the  word  '^prescribed"  being  em- 
ployed, which  is  claimed  to  mean  settle  beforehand;  and  which,  being  so  set- 
tled beforehand,  it  was  not  intended  to  leave  in  the  general  assembly  the 
power  to  change  it  during  the  term;  whereas,  as  is  argued,  when  the  secre- 
tary of  the  commonwealth,  treasurer,  auditor,  etc.,  are  provided  for,  it  is  pro- 
vided that  "the  salary  of  each  shall  be  determined  by  law,"  (section  12,  art. 
4;)  and  a  distinction  is  sought  to  be  drawn  based  upon  the  signification  of 
these  two  words.  This  distinction  is  far  from  clear.  Mr.  Webster  defines 
"pi escribed"  thus:  "To  set  down  authoritatively;  to  order;  to  direct;  to  dic- 
tate; to  appoint;"  while  he  defines  "determines,"  thus:  "To  fix  permanently; 
to  settle;  to  adjust."  "To  set  down  authoritatively,"  and  "to  fix  perma- 
nently, or  to  settle, "  do  not  admit  of  a  wide  distinction.  But  if  the  framers 
of  our  constitution  had  intended  to  provide  that  the  salary  of  the  attor- 
ney general  should  not  be  diminished  during  his  term  of  office,  it  may  be 
reasonably  argued  that  they  would  have  so  provided  in  that  instrument  in 
plain  terms:  for  by  the  twenty-second  section  of  the  same  article  of  the  con- 
stitution it  is  provided  as  to  the  salary  of  judges:  "Shall  receive  such  salary 
and  allowances  as  may  be  determined  by  law,  the  amount  of  which  shall  not 
be  diminished  during  their  term  of  office."  Here  they  intended  that  the  sal- 
ary shall  be  "fixed  beforehand  and  not  altered;"  and  they  do  not  use  the  word 
"prescribe,"  but  the  word  "determine,"  as  had  been  used  as  to  state  officers. 
But  while  the  word  "prescribe"  is  used  as  to  the  salary  of  the  attorney  gen- 
eral, the  same  word  is  employed  a  few  lines  above  in  speaking  of  the  com- 
pensation and  tenure  of  office  of  the  officers  of  this  commonwealth.  We  think 
the  duty  of  prescribing  the  salary  of  the  attorney  general  is  a  legislative  duty 
and  devolves  upon  the  law-making  power;  and,  there  being  in  the  constitu- 
tion no  limitation  provided  against  its  exercise,  it  was  within  the  power  of 
the  general  assembly  to  pass  the  act  diminishing  his  salary,  to  take  effect,  as 
this  did,  after  the  passage  of  th^  act. 

As  to  the  other  charges  for  services  in  the  Gold  Cases,  the  Roanoke  Navi- 
gation Case,  the  TumpiJce  Case,  and  the  County  Judges^  Cases,  the  said  at- 
torney general  was  directed  by  act  of  the  legislature  to  appear  in  them  on  be- 
half of  the  state;  consequently  these  duties  were  imposed  by  the  general  as- 
sembly, and  were  covered  by  his  salary.    Acts  1877-78,  p.  174,  §  2,  c.  183. 

We  find  no  error  in  the  judgment  complained  of,  and  the  same  must  be  af- 
firmed. 


Reynolds  v.  Cook. 

{Supreme  (hurl  of  Appeafs  of  Virginia.    November  10,  1887.) 

EflTOPPEL— By  Dbed— Afteb-Acquirbd  Title. 

The  plaintiff  conveyed  a  tract  of  land  along  James  river  to  defendant,  under 
general  warranty,  for  valuable  oonHideration,  and  it  was  stipulated,  in  a  supple- 
mental contract  under  seal,  to  cover  certain  exceptions  and  provisions  not  conven- 
ient to  incorporate  into  the  deed,  that  defendant  sboald  have  the  right  to  qaarry 
and  remove  (rree  of  charge  for  royalty)  from  the  plaintiff's  land  on  the  opposite 
Bide  of  the  river^  all  the  limestone  required  for  Airnace  and  agricultural  parposea 
in  connection  with  the  tract  sold.    At  the  time  of  sale,  plaintiff  did  not  own  the 
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land  ppedfied  on  the  opposite  side  of  the  river,  bat  he  acquired  it  afterwards. 
Beld^  that  the  plaintiff  was  estopped  from  setting  up,  as  against  defendant's  rigiit 
of  quarry,  the  title  subsequently  acquired. 

2.  Evidence— DocuMJiNTARY— Muniments  of  Title. 

In  such  a  case  it  is  proper  to  admit  in  evidence  the  deed  and  the  supplemental 
agreement;  they  being  muniments  of  defendant's  title. 

3.  Ejectment— DiscLAiMEB— What  CoN8TiTUTB8-~tipaciAL  Plea. 

In  an  action  for  ejectment,  defendant  filed  a  "disclaimer"  in  the  following 
words :  "  And  the  said  deiendant  further  says  that  he  does  not  claim  title  to  the 
said  tract  of  land  sued  for  in  this  action  ;  nor  does  the  said  defendant  claim  the 
possession,  or  the  right  to  possession,  of  the  said  land,  except  the  right  to  enter 
upon  said  land,  and  to  quarry  and  remove,  free  of  charge  for  royalty,  all  the  lime- 
stone that  may  be  required  by  the  said  defendant  for  fnrnace  and  agricultural  pur- 
poses (in  Connection  with  the  aforesaid  Mt.  Airy  tract  of  land)  from  the  said  plain- 
tiff's land  on  the  opposite  side  of  the  river  from  the  aforesaid  Mt.  Airy  tract,  and 
which  are  the  same  lands  sued  for  in  this  action,  as  was  granted  and  allowed  unto 
the  said  defendant  by  the  said  plaintiff  by  and  under  their  certain  written  agree- 
ment under  date  of ;  and  this  the  said  defendant  is  ready  to  verify."    i/e/d, 

that  this  is  not  technically  a  disclaimer,  but  is  in  the  nature  of  a  special  plea,  and 
ought  to  have  been  rejected. 

4.  Same— Pleadings— VERDicrr. 

In  an  action  of  ejectment  the  declaration  alleged  that  the  defendant  unlawfully 
withheld  possession  of  the  whole  of  the  limestone  tract  of  land,  and  the  evidence 
and  the  admission  of  the  defendant  showed  that  defendant  claimed  no  other  right 
in  the  land  or  possession  than  the  right  to  quarry  and  remove  limestone  there- 
from. The  verdict  of  the  jury  was :  "  We  the  jury  fand  the  defendant  not  guilty." 
Held,  that  the  verdict  was  contrary  to  the  evidence,  and  that  it  should  have  been 
for  plaintiff  except  as  to  the  right  of  quarry. 

This  was  an  action  of  ejectment  in  the  circuit  court  of  Botetourt  county. 
The  facts  necessary  to  be  stated  in  order  to  a  correct  understanding  of  the 
questions  decided  are  these: 

On  the  twenty-third  of  February,  1880,  the  plaintiff  in  error,  Corbin  M. 
Reynolds,  who  was  the  plaintiff  in  the  court  below,  sold  and  conveyed,  with 
a  covenant  of  general  warranty,  to  the  defendant  Cook,  a  certain  tract  of  land 
lying  on  James  river,  in  the  said  county,  called  "Mt.  Airy."  On  the  same 
day  the  parties  entered  into  a  supplemental  contract,  under  seal,  wherein  it 
was  recited  that,  it  not  having  been  convenient  to  incorporate  into  the  deed 
to  Mt.  Airy  certain  "exceptions  and  provisions,"  it  was  therefore  stipulated, 
''as  a  part  of  the  original  contract  for  the  sale  of  the  land,"  that  the  said 
Reynolds  was  to  have  the  right  to  the  then  growing  crop  of  wheat  on  the  land, 
and  the  privilege  of  harvesting  and  removing  it  at  the  proper  time.  And 
then  it  was  further  stipulated  as  follows:  "The  said  Reynolds  also  grants 
unto  the  said  Cook  the  right  to  quarry  and  remove  all  the  limestone  (free  of 
charge  for  royalty)  that  may  be  required  for  furnace  and  agricultural  purposes, 
in  connection  with  the  aforesaid  Mt.  Airy  tract  of  land,  from  the  said  Rey- 
nold's land,  on  the  opposite  side  of  the  river. "  The  consideration  for  the  sale, 
as  expressed  in  the  deed  was  the  sum  of  $26,000. 

At  the  time  of  these  transactions,  Reynolds  had  no  title  to  tlie  land  de- 
scribed as  lying  "on  the  opposite  side  of  the  river,"  which  was  a  tract  con- 
taining about  20  acres,  though  he  represented  to  Cook  that  he  owned  it.  He, 
however,  several  years  thereafter,  in  September,  1885,  obtained  a  patent  for 
the  same  from  the  commonwealth  whereby  the  legal  title  to  the  land  became 
vested  in  him.  After  he  had  thus  acquired  title  to  the  land,  the  present  ac- 
tion was  instituted;  he  claiming  that,  the  grant  of  the  right  to  take  limestone 
from  the  land  not  having  been  made  with  a  covenant  of  warranty,  the  subse- 
quently acquired  title  did  not  inure  to  the  benefit  of  his  grantee. 

The  defendant  pleaded  the  general  issue,  not  guilty,  and  also  filed  what  in 
the  record  is  termed  a  "disclaimer,"  which  is  as  follows:  "And  the  said  de- 
fendant further  says  that  he  does  not  claim  title  to  the  said  tract  of  land  sued 
for  in  this  action;  nor  does  the  said  defendant  claim  the  possession,  or  the 
right  to  the  possession,  of  the  said  land,  except  the  right  to  enter  upon  the 
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said  land,  and  to  qnany  and  remove,  free  of  charge  for  royalty,  all  the  lime- 
stone that  may  be  required  by  the  said  defendant  for  furnace  and  agricultural 
purposes  (in  connection  with  the  aforesaid  Ml.  Airy  tract  of  land)  from  the 
said  plaintiff's  lands  on  the  opposite  side  of  the  river  from  the  aforesaid  Mt. 
Airy  tract,  and  which  are  the  same  lands  sued  for  in  this  action,  as  was 
granted  and  allowed  unto  the  said  defendant  by  the  said  plaintiff  by  and  un- 
der their  certain  written  agreement  under  date  of  February  28,  1880;  and 
this  the  said  defendant  is  ready  to  verify. "  To  the  filing  of  this  paper  the 
plaintiff  objected;  but  the  court  overruled  the  objection,  and  allowed  tlie  pa- 
per to  be  filed,  to  which  ruling  of  the  court  the  plaintiff  excepted.  The  plain- 
tiff also  objected  at  the  trial  to  the  introduction  in  evidence  of  ^he  deed  and 
the  supplemental  agreement  above  mentioned,  but  the  objection  was  over- 
ruled, and  he  again  excepted.  It  was  proved  that  after  the  execution  of  the 
agreement  the  defendant  had  exercised  acts  of  ownership  over  the  land,  to 
the  extent  of  quarrying  and  removing  limestone  therefrom  at  his  will,  and 
that  his  claim  did  not  extend  beyond  the  right  to  enter  upon  the  same  for  that 
purpose. 

Tliere  was  a  verdict  for  the  defendant  in  these  words:  "TVe,  the  jury,  find 
the  defendant  not  guilty."  The  plaintiff  thereupon  moved  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to  the  law  and  the  evidence;  but  the 
court  overruled  the  motion,  and  entered  up  judgment  on  the  verdict,  and  the 
plaintiff  excepted.  To  this  judgment  a  writ  of  eiTor  was  awarded  by  one  of 
the  judges  of  this  court. 

Q,  W.  <&  L.  C.  Hanslrong  and  H.  W,  STieffey,  for  plaintiff  in  error.  Qlas- 
cow  <&  Qlascow  and  Haden  <fe  Haden,  for  defendant  in  error. 

Lewis,  P.  J. ,  {after  stating  facts, )  By  the  supplemental  agreement  under 
seal  of  the  twenty-third  of  February.  1880,  the  right  to  quarry  and  remove 
lime-stone  for  certain  specified  purposes  was  granted  by  Reynolds  to  Cook, 
which  passed  to  the  latter  an  incorporeal  hereditament,  provided  Reynolds 
was  seized  of  the  land  in  respect  of  which  the  right  was  granted  when  the 
agreement  was  executed.  It  was  clearly  an  incorporeal  hereditament — WirsU 
because  it  was  not  a  mere  license,  as  was  the  case  in  Barksdale  v.  HairsUm, 
81  Va.  764,  and  in  other  similar  cases  there  cited;  and,  secondly,  because  it 
was  not  the  grant  of  an  exclusive  right.  Iron  Co.  v.  Iron  Co,,  32  Pa.  St. 
241;  Clement  v.  Youngman,  40  Pa.  St.  341;  Marble  Co.  r,  Ripley,  10  Wall. 
339;  McClintock  v.  Bidden,  63  Amer.  Dec.  101,  and  caseg  cited.  Such  a  right 
has  been  compared  to  a  grant  of  common  sans  nombre,  and  is  therefore  an 
interest  in,  or  a  right  arising  out  of,  land,  and  as  such  constitutes,  under  our 
statute,  a  foundation  for  an  action  of  ejectment.  CJode  1873,  c,  131,  §  5;  3 
Kent,  Comm.  419;  Tyler.  Ej.  42. 

This  is  not  disputed.  The  real  controversy  relates  to  the  effect  of  the  grant 
in  another  particular.  It  appears  from  the  record  that,  when  the  grant  was 
made,  Reynolds  had  no  title  to  the  land,  and  the  first  and  principal  question 
is  whether  he  is  estopped  from  setting  up,  as  against  the  defendant,  the  title 
subsequently  acquired.  He  contends  that  he  is  not,  on  the  ground  that  the 
grant  was  made  without  a  clause  of  warranty,  and  where  there  is  no  warranty, 
he  says,  there  is  no  estoppel.  On  the  other  hand,  the  defendant  contends — 
First,  that  the  deed  to  Mt.  Airy  and  the  supplemental  agreement  are  virtually 
one  instrument,  and  therefore  that  the  covenant  of  warranty  in  the  deed  em- 
braces the  mineral  right  also;  and,  secondly,  that  the  plaintiff  is  esl:opped  in- 
dependently of  the  warranty.  As,  in  our  view,  the  case  may  be  disposed  of 
on  the  latter  ground,  that  alone  will  be  considered. 

The  general  rule  undoubtedly  is  that,  where  land  is  conveyed  without  war- 
ranty, the  grantor  is  not  estopped  from  setting  up  an  after-acquired  title.  On 
the  other  hand,  a  covenant  of  warranty  works  an  estoppel,  and  the  reason  usu- 
ally given  is  that  the  estoppel  prevents  circuity  of  action.    Doswell  v.  Buck- 
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<inan*s  Ex'rSf  8  Leigh,  865;  Gregory  v.  Peoples,  80  Va.  366.  But  this  is 
not  the  only  ground  upon  which  an  estoppel  arises.  The  rule  is  well  estab- 
lished that  where  the  deed  recites  or  affirms,  expressly  or  impliedly,  that  the 
grantor  is  seized  of  a  particular  estate,  which  the  deed  purports  to  convey, 
and  upon  the  faith  of  which  the  bargain  was  made,  he  will  be  thereafter  es- 
topped to  deny  that  such  an  estate  was  passed  to  his  vendee,  although  the 
deed  contains  no  covenant  of  warranty  at  all;  and  the  rule  accords  with  com- 
mon honesty  and  fair  dealing. 

The  lead!  ng  case  on  this  subject  in  this  country  is  Van  JRensselcier  v.  Kearney, 
11  How.  297,  which  was  ably  argued,  and  very  fully  considered.  In  that  ease 
a  deed  was  executed  by  a  life-tenant  conveying  his  interest  in  certain  lands, 
which  was  supposed  by  the  parties  at  the  time  to  be  a  fee-simple,  and  upon 
that  footing  the  bargain  proceeded .  Afterwards  the  grantor  acquired  the  fee ; 
and  it  was  held  that  he,  and  those  claiming  under  him,  were  estopped  by  his 
deed  from  setting  up  such  after-acquired  interest,  independently  of  the  cove- 
nants in  the  deed,  which  were  of  doubtful  import.  In  delivering  the  opinion 
of  the  court,  Mr.  Justice  NELSC^said:  "Where the  deed  bears  on  its  face  evi- 
dence that  the  grantor  intended  to  convey,  and  the  grantee  expected  to  become 
invested  with,  an  estate  of  a  particular  description  or  quality,  and  that  the 
bargain  had  proceeded  on  that  footing  between  the  parties,  then,  although  it 
may  not  contain  any  covenants  of  title  in  the  technical  sense  of  the  term,  still 
th'^  legal  operation  and  effect  of  the  instrument  will  be  as  binding  upon  the 
grantor,  and  those  claiming  under  him,  in  respect  to  the  estate  thus  describiad, 
as  if  a  formal  covenant  to  that  effect  had  been  inserted;  at  least,  so  far  as  to 
estop  them  from  ever  afterwards  denying  that  he  was  seized  of  the  particular 
estate  at  the  time  of  the  conveyance."  He  then  refers  to  and  reviews  a  num- 
ber of  authorities,  English  and  American,  on  the  subject,  and  continues  as 
follows:  "The  principle  deducible  from  these  authorities  seems  to  be  that 
whatever  may  be  the  form  or  nature  of  the  conveyance  used  to  pass  real  prop- 
erty, if  the  grantor  sets  forth  on  the  face  of  the  instrument,  by  way  of  recital 
or  averment,  that  he  is  seized  or  possessed  of  a  particular  estate  in  the  prem- 
ises, and  which  estate  the  deed  purports  to  convey,  or,  what  is  the  same  thing, 
if  the  seizin  or  possession  of  a  particular  estate  is  afiirmed  in  the  deed,  either 
in  express  terms  or  by  necessary  implication,  the  grantor,  and  all  persons  in 
privity  with  him,  shall  be  estopped  from  ever  afterwards  denying  that  he  was 
60  seized  and  possessed  at  the  time  he  made  the  conveyance.  The  estoppel 
works  upon  the  estate,  and  binds  an  after-acquired  title  as  between  parties  and 
privies."  And  the  reason,  he  adds,  is  that  such  affirmation  must  necessarily 
have  influenced  the  grantee  in  making  the  purchase;  and  hence  the  grantor, 
and  those  in  privity  with  him,  in  good  faith  and  fair  dealing,  should  be  for- 
ever thereafter  precludt-d  from  gainsaying  it.  "The  doctrine,"  he  also  adds, 
"is  founded  upon  the  highest  principles  of  morality,  and  recommends  itself 
to  the  common  sense  and  justice  of  every  one.  And  although  it  debars  the 
truth  in  the  particular  case,  and  therefore  is  not  unfrequently  characterized 
as  odious,  and  not  to  be  favored,  still  it  should  be  remembered  that  il  debars 
it  only  in  the  case  where  its  utterance  would  convict  the  party  of  a  previous 
falsehood,  *  *  *  and  imposes  silence  only  when  in  conscience  and  hon- 
esty he  sliould  not  be  allowed  to  speak. " 

The  doctrine  of  this  case  was  reaffirmed  in  Lessee  of  French  v.  Spencer,  21 
How.  228,  a  case  very  similar  to  the  case  at  bar.  There,  one  Fosgit  conveyed, 
by  deed  purporting  to  convey  the  fee,  a  certain  tract  of  land,  without  war- 
ranty, to  which  at  the  time  he  had  not  the  legal  title.  Afterwards  a  patent 
for  the  land  Issued  in  his  name  from  the  federal  government,  whereby  he  ac- 
quired the  legal  title;  and  after  his  death,  in  an  action  of  ejectment  to  re- 
cover the  land  by  one  of  bis  heirs  against  the  heii*s  of  his  grantee,  to  whom 
in  the  mean  time  the  land  had  descended,  it  was  held  that  the  plaintiff,  claim- 
ing under  the  grantor,  was  estopped  by  the  deed  frem  disturbing  the  title  or 
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possession  of  the  defendants.  ''The  estoppel,"  said  the  court,  "works  uix>n 
the  estate  and  binds  an  after-acquired  title  as  between  parties  and  priv^ies. " 
See,  also,  Carver  v.  Jackson,  4  Pet.  1,  85;  Bachelder  v.  Lovely,  69  Me.  33; 
Magruder  v.  Esmay,  35  Ohio  St.  221;  Root  v.  Crock,  7  Pa.  St.  378;  Clark 
V.  Baker,  14  Cal.  612;  iVtoon  v.  Co^w,  28  Miss.  414;  Bush  v.  Person,  18 
How.  82;  Bigelow,  Estop.  (3d  Ed.)  332;  2  Smith,  Lead.  Gas.  (7th  Amer.  Ed.) 
673,  notes  to  Duchess  of  Kingston  Case;  7  Bob.  Pr.  419  et  seq.  See,  also* 
what  is  said  by  the  court  in  Wynn  v.  Harmon's  Devisees,  5  Grat.  at  page  164. 

These  principles  apply  to  the  present  case,  and  are  decisive  of  it.  The  sup- 
plemental agreement  of  the  twenty-third  of  February,  1880,  shows  that  the 
right  to  quarry  limestone  on  the  land  was  embraced  in  the  original  contract 
for  the  sale  of  the  Mt.  Airy  farm,  on  the  opposite  side  of  the  river.  The  con- 
sideration expressed  in  the  deed  to  Mt.  Airy  is  $26,000,  so  that  the  grant  of 
the  mineral  right  was  for  a  valuable  consideration.  When  the  sale  was  made» 
the  plaintiff  represented  to  the  defendant  tliat  he  owned  the  land,  and^  the 
fair  inference  from  the  record  is  that  the  latter,  in  consequence  of  the  repre- 
sentations of  the  former,  believed  the  title  was  good,  and  bargained  accord- 
ingly. The  comprehensive  language  of  the  grant,  tid^en  in  connection  with 
the  deed  to  which  it  refers,  supports  this  view  The  deed  conveys  the  Mt. 
Airy  farm  "to  the  said  Cook,  his  heirs  and  assigns  forever,"  and  the  right 
granted  was  to  quarry  limestone  for  furnace  and  agricultural  purposes  "in 
connection  with"  that  farm.  This  shows,  in  the  absence  of  anything  to  the 
contrary,  that  the  defendant  expected  to  become  invested  with  an  estate  in 
fee.  The  language  of  the  grant  is  appropriate  to  pass  an  estate  in.  fee,  and 
by  implication,  at  least,  affirms  that  the  plaintiff  was  seized  of  such  an  estate. 
Whether,  in  addition  to  this,  the  defendant,  on  the  faith  of  the  grant,  has  ex- 
pended money  in  the  erection  of  a  furnace  or  otherwise,  does  not  appear;  but 
enough  does  appear  to  show  clearly  that  the  attempt  of  the  plaintiff  to  set  up 
the  acquired  title  is  not  consistent  with  good  faith  and  fair  dealing;  and  we 
are  of  opinion  that  he  is  estopped,  by  the  grant,  construed  in  connection  with 
the  deed,  from  doing  so.     Caldtoell  v.  Fulton,  31  Pa.  St.  475-489. 

We  are  also  of  opinion  that  the  objection  to  the  action  of  the  circuit  court 
in  permitting  the  deed  and  the  supplemental  agreement  to  be  given  in  evi- 
dence to  the  jury,  is  not  well  taken.  These  instruments  are  muniments  of 
the  defendant's  title,  and,  as  such,  are  competent  evidence.  Lessee  of  French 
V.  Spencer,  21  How.,  supra. 

There  was  error,  however,  in  overruling  the  plaintiff's  objection  to  the  fil- 
ing of  the  paper  called  a  disclaimer.  Technically,  it  is  not  a  disclaimer,  but 
is  in  the  nature  of  a  special  plea  in  bar,  and  ought,  therefore,  to  have  been 
rejected.  For,  in  an  action  of  ejectment,  the  only  plea  in  bar  of  the  action, 
in  whole  or  in  part,  admissible  under  the  statute,  is  the  plea  of  not  guilty. 
The  defendant^  it  has  been  held,  may  plead  in  abatement,  and  may  also  plead 
the  general  issue,  but  matters  in  bar  of  the  action  can  beset  up  only  under  a 
plea  of  the  latter  kind.  Code  1873,  c.  131,  §  13;  James  B,  &  K.  Co.  v.  Robinr 
son,  16  Grat.  434.  It  is  not  easy,  however,  to  see  wheiein  the  plaintiff  has 
been  injured  by  the  ruling  of  the  circuit  court  in  this  particular;  and,  if  this 
were  all,  the  judgment,  perhaps,  might  be  affirmed,' in  accordance  with  the 
rule  acted  on  in  Bank  v.  Waddill,  27  Grat.  448;  Snouffer's  Adm'r  v.  Hanf- 
brough,  79  Ya.  166, — and  in  other  similar  cases. 

But  this  Is  not  all.  Another  objection  is  made  to  the  judgment,  which  is 
insuperable.  The  plaintiff  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  and  this  motion  was  overruled.  It 
ought  to  have  been  granted.  The  declaration  alleges  that  the  defendant  un- 
lawfully withholds  possession  of  the  whole  of  the  Uinestone  tract  of  land,  but 
the  evidence,  as  well  as  his  own  admission  shows  that  he  asserts  no  other 
right  or  interest  in  the  land  or  to  the  possession  thereof,  than  the  right  to 
quarry  and  remove  limestone  therefrom,  as  granted  by  the  supplemental  agree> 
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ment  of  the  twenty- third  of  February,  1880.  It  also  shows  that,  except  as  to 
this  right,  the  verdict  ought  to  have  been  for  the  plaintiff,*8ince  the  statute 
provides  that,  in  an  action  of  ejectment,  the  plaintiff  may  recover  any  part  or 
share  of  tlie  premises,  though  it  be  less  than  what  is  claimed  in  the  declara- . 
tion.  Code,  c.  131,  §  18.  -  Yet  the  verdict  in  effect  finds  that  the  plaintiff  has 
no  title  to,  and  is  not  entitled  to  the  possession  of,  any  part  of  the  premises 
claimed  in  the  declaration;  and  hence  the  judgment  entered  on  the  verdict,  if 
permitted  to  stand,  would  hereafter  conclude  the  plaintift  and  his  privies  as 
to  the  title  and  right  of  possession  to  the  whole  tract.  For  the  statute  in  ex- 
press terms  enacts  that  **any  such  judgment  in  an  action  of  ejectment  *  *  * 
shall  be  conclusive,  as  to  the  title  or  right  of  possession  established  in  such 
action,  upon  the  party  against  whom  it  is  rendered,  and  against  all  pei-sous 
claiming  from,  through,  or  under  such  party,"  saving  to  infants  and  certain 
other  persons,  under  disabilities  at  the  timeof  the  judgment,  five  years  within 
which  to  sue  after  such  disabilities  have  been  removed.  Code,  e.  131,  88 
35,  36. 

The  judgment  will  therefore  be  reversed,  and  the  case  remanded  for  a  new 
trial. 

Fauntleroy,  J.,  concurred  in  reversing  the  judgment,  but  was  of  opinion 
that  the  plaintiff  is  not  estopped  by  the  supplemental  agreement  of  the  twenty- 
third  of  February,  1880. 


Coble  v.  Branson  and  Wife. 

{Si^ffreme  Court  of  North  Oarofinn.    October  31,  1887.) 

EviDENos— Relevancy— IsBU  E8. 

A  mortgagee  brouRbt  snit  against  the  niortgaKora  to  recover  possession  of  the 
mortgaged  land,  which  had  been  bought  by  him  under  a  foreclosure  sale.  The  de- 
fense souglit  a  reconveyance  on  the  ground  that  the  mortgagee  had  agreed  to  buy 
the  property  as  trnstee,  and  to  reconvey  the  same  to  the  mortgagor  upon  a  pay- 
ment of  the  balance  due  upon  the  mortgage,  which  had  been  done.  Held,  t«^timony 
by  one  who  bid  off  the  land  for  the  mor^gor  at  the  foreclosure  sale,  that  he  had 
been  instructed  by  the  mortgagor  "to  bid  until  the  land  brought  enough  to  pay 
his  debt  and  the  costs,  and  then  stop  bidding,"  not  tending  to  disprove  the  agree- 
ment by  which  the  trust  was  created,  nor  impair  the  force  of  other  testimony  upon 
the  point,  was  irrelevant. 

Appeal  from  superior  court,  Guilford  county;  Conner,  Judge. 
/.  T.  Moreheadt  for  plaintiff.    /.  A.  Barringer,  for  defendant. 

Smith,  C.  J.  The  complaint  states  that  the  tract  of  land  in  possession  of 
the  defendant  Daniel  B.  Branson,  and  demanded  in  the  action,  formerly  be- 
longed to  his  wife,  and  was,  under  proceedings  instituted  in  the  proper  court, 
sold  under  a  decree  foreclosing  a  mortgage  thereof  made  by  them,  and  the  land 
conveyed  to  the  plaintiff.  Upon  the  application  of  Julia  A.  Branson,  wife  of 
said  Daniel  B.,  she  was  admitted  a  party  to  the  action,  and  filed  her  answer  to 
the  complaint,  setting  up  an  equitable  defense  and  counter-claim,  and  therein, 
after  denying  the  allegations  contained  in  the  several  articles  of  the  complaint, 
she  alleges  and  states  that  the  mortgage  was  given  by  her  husband  and  herself 
to  the  plaintiff,  in  August,  1871,  to  idemnify  him  against  loss  by  reason  of  his 
becoming  surety  upon  a  note  given  to  one  Hugh  Wilson,  on  which  was  then 
due  $74;  that  the  plaintiff  after wturds  paid  the  note,  and  caused  to  be  instituted 
the  proceedings  for  foreclosure  and  sale  of  the  land,  at  which  he  became  the 
purchaser  for  the  sum  of  $25;  that,  previous  to  bringing  the  action  to  fore- 
close, the  respondent  entered  into  a  contract  with  the  plaintiff  in  which  he 
agreed  to  buy  the  land  when  sold,  and  hold  as  trustee,  and  reconvey  the 
land  to  her  on  payment  of  the  balance  of  the  mortgage  debt  to  him ;  that  the 
plaintiff  did  accordingly  bid  off  the  land,  and  had  title  made  to  himself,  and 
she  has  since  paid  him  the  residue  of  the  debt,  to- wit,  $25,  and  interest  thereon. 
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but  that  he  refuses  to  execute  a  deed  for  the  premises  to  her,  and  has  brought 
tlie  present  suit  to  recover  possession.  She  demands  relief  in  a  decree  declar- 
ing the  phiintiff  to  hold  as  trustee,  and  commanding  him  to  make  her  a  deed 
'  for  the  land.  The  plaintiff,  in  his  replication,  denies  any  agreement  for  pur- 
chasing and  allowing  the  f erne  defendant  to  redeem,  and  avers  that  there  was 
no  trust  assumed  on  his  part  towards  her  in  the  premises  whatever. 

Upon  this  conflict  in  the  pleadings  two  issues  were  prepared  and  passed  on 
by  the  jury :  "  (1 )  Did  plaintiff  buy  and  take  title  to  the  land  under  promise  to 
let  the /?;7i6  defendant  have  it  back  on  repaying  to  him  the  balance  due  on  his 
mortgage?"  The  jury  responded,  "Yes."  **(2)  Did  the  feme  defendant 
pay  back  to  plaintiff,  after  his  purchase,  the  said  balance,  and  demand  title?" 
The  jury  responded,  "Yes."  Upon  these  findings,  judgment  was  rendered 
for  the  feme  defendant,  as  set  out  in  the  record,  and  the  plaintiff  appealed, 
assigning  as  error  the  exclusion  of  the  evidence  of  one  Joel  Pike,  and  no 
other. 

The  case  on  appeal  states  that  both  parties  introduced  evidence,  without 
objection,  tending  to  sustain  their  respective  contentions  as  to  the  trust 
alleged  and  denied,  and,  among  others,  the  witness  Joel  Pike  was  examined 
for  the  plaintiff,  who  stated  that  he  bid  off  the  land  for  the  plaintiff  after  ob- 
taining from  the  clerk  a  statement  of  the  costs.  Plaintiff  then  proposed  to 
prove  by  him,  and  was  not  allowed  to  do  so,  that  the  plaintiff  had  instructed 
him,  when  requested  to  attend  to  the  matter,  "to  bid  until  the  land  brought 
enough  to  pay  his  debt  and  the  costs,  and  then  to  stop  bidding."  This  testi- 
mony, on  objection,  was  ruled  out,  and  exception  taken  thereto.  Whether  the 
testimony  was  intrinsically  obnoxious  to  objection,  it  being  but  a  limitation 
upon  the  authority  conferred  upon  the  agent,  or  not,  it  is  wholly  irrelevant  to 
the  issues,  and  its  rejection  was  harmless.  It  does  not  tend  to  disprove  the 
arrangement  by  which  the  trust  was  created,  nor  impair  the  force  of  the  other 
testimony  upon  the  point.  The  previous  contract  is  unaffected  by  the  direc- 
tions which  restrict  the  amount  which  the  agent  was  at  liberty  to  bid,  and, 
as  a  matter  between  them,  ought  not  to  be  heard  to  the  prejudice  of  the  de- 
fendant. That  a  trust  was  raised  upon  the  agreement  found  by  the  jury  is 
established  by  the  case  of  Mutholland  v.  York,  82  K.  0. 510,  and  this  is  suf3- 
cient  authority  for  the  ruling. 

There  is  no  error,  and  the  judgment  is  affirmed. 


Cohen  and  another  v.  Stewart  and  others. 

(Supreme  Court  of  North  Carolina.    November  7,  1887.) 

Sale— What  Constitutes— Mortgage— Identification  of  Property. 

One  of  the  defendants  was  indebted  to  plaintiff.  In  settlement  of  part  of  bis  ac- 
count defendant  executed  to  plaintiff  a  bill  of  sale  of  wood  lying  on  a  given  rail- 
road, at  a  stated  rate,  in  consideration  of  one  dollar  paid,  and'  the  amount  realized 
on  the  wood  when  sold,  to  be  placed  to  defendant's  credit.  Defendant  afterwards 
conveyed  to  his  co-defendant,  by  assignment,  part  of  this  wood.  ffeld>  that  the 
fir^jt  transaction  did  not  merely  constitute  a  mortgage,  but  a  sale  to  the  plaintlfll— 
the  wood  being  sufiioiently  identified  to  make  an  absolute  sale  without  actual  de- 
livery;  and  that  by  the  assignment  the  co-defendant  acquired  no  title. 

Appeal  from  Nash  county;  J.  H.  Mebrimon,  Judge. 

Mullen  &  Daniel,  for  plaintiffs.     Bunn  &  Battle,  for  defendants. 

Merrtmon,  J.  This  action  was  brought  to  recover  the  value  of  certain 
wood  mentioned  in  the  complaint.  It  is  alleged  that  the  plaintiffs  purchased 
the  wood  from  the  defendant  Stewart,  and  that  the  latter  afterwards  under- 
took, by  deed  of  assignment,  to  sell  the  same  to  the  defendant  W.  H.  White- 
head, in  trust,  to  resell  the  same,  and  with  the  proceeds  of  sale  pay  sundry 
debts  of  Stewart  in  the  deed  mentioned. 

By  consent  of  the  parties  a  referee  found  the  facts  of  the  matter  in  eontro- 
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versy,  and  tKe  case  was  submitted  to  the  court  upon  the  facts  found,  as  follows: 
(1)  In  April,  1886,  and  prior  thereto,  M.  Cohen  and  Charles  Cohen,  the  plain- 
tins,  were  doing  business  and  trading  under  the  firm  name  and  style  of  M. 
Cohen  &  Son,  in  tbe  city  of  Petersburg,  state  of  Virginia.  The  defendant 
Stewart  was  trading  and  doing  business  at  Battleboro,  state  of  Korth  Caro- 
lina, and  had  for  some  time  past  been  dealing  and  trading  with  the  plaintiffs. 
i2)  That  on  the  twenty-first  day  of  April,  1886,  the  defendant  Stuart  was 
ebted  to  the  plaintiffs  for  goods,  wares,  and  merchamliise  sold  and  delivered 
to  him  in  a  large  sum,  to-wit,  more  than  S600.  On  April  21, 1886,  said  Stew- 
art visited  plaintiffs*  place  of  business  in  Petersburg,  and  sawChiuies  Cohen, 
above  named ;  his  object  in  the  visit  being  to  buy  more  goods  of  plaintiffs.  At 
that  time  plaintiffs  believed  Stewart  to  be  solvent. 

(8)  Stewart's  account  with  plaintiffs  was  so  large,  they  refu.sed  to  sell  him 
more  goods  unless  he  paid  something  on  the  account  he  then  owed.  Said  he 
bad  no  money;  and  was  asked  to  give  real-estate  security,  which  he  refused. 
He  stated  he  had  no  money  then,  but  expected  to  get  some  money  so  soon  as 
he  sold  some  wood  and  tobacco  he  had ;  that  he  had,  and  was  expecting  to  sell, 
a  lot  of  wood,  which  was  on  the  line  of  the  Wilmington  &  Weldon  Railroad. 

(4)  The  Wilmington  &  Weldon  Railroad  is  a  section  of  the  Atlantic  coast- 
line Railroad,  and  that  Battleboro  and  Rocky  Mount,  North  Carolina,  are 
neighboring  stations  on  said  section. 

(5)  That  he  expected  to  sell  the  wood  soon,  and  get  some  money.  Plaintiffs 
replied,  "This  is  too  uncertain  and  indefinite;"  and  Stewart  then  proposed  to 
give  them  a  bill  of  sale  for  the  wood  and  some  tobacco.  Plaintiffs  accepted 
the  offer,  and  the  following  bill  of  sale  was  then  executed  in  their  favor  by 
Stewart,  to-wit:  "Battleboro,  X.  C,  April  22.  1886. 

"Messrs.  M.  Cohen  &  Son,  of  Petersburg,  Va.,  bought  of  Joseph  P.  Stewart, 
of  Battleboro,  N.  C,  500  cords  of  railroad  wood  at  $1.25,  $625,  lying  on  the 
Atlantic  Coast-Line  Railroad,  between  Battleboro,  N.  C,  and  Rocky  Mount, 
upon  which  there  is  no  incumbrance  whatever.  In  consideration  of  one  dol- 
lar to  me  paid  by  M.  Cohen  &  Son,  I  sell  and  convey  the  above-named  lot  of 
wood  to  M.  Cohen  &  Son,  the  amount  of  which  is  to  be  placed  to  the  credit  of 
my  account  with  M.  Cohen  ft  Son,  when  M.  Cohen  &  Son  shall  have  sold  the 
same  and  realized  the  money  from  the  same.  Jos.  P.  Stewart.  " 

A  similar  bill  of  sale  for  the  tobacco  was  executed,  except  no  price  was 
named. 

(6)  That  the  plaintiffs,  after  the  bill  of  sale  was  executed,  entered  a  credit 
on  their  books  of  500  cords  of  wood,  more  or  less,  at  $1.25  per  cord,  with 
postscript  added  referring  to  the  bill  of  sale.  No  receipt  was  given  to  Stewart 
for  the  wood. 

(7)  The  wood  mentioned  was  all  the  wood  owned  by  Stewart  on  the  line  of 
said  railroad;  that  the  wood  was  on  the  said  railroad  line  between  Battleboro 
and  Rocky  Mount,  and  being  placed  there  to  sell  to  the  railroad  company,  and 
was  distant  from  Petersburg  about  100  miles. 

(8)  The  wood  was  tagged  or  marked  in  Stewart's  name,  and  remained  so. 
Wood  of  this  grade  was  worth  from  $1.50  to  $1.60  per  cord,  and  sometimes, 
to  effect  a  sale,  less  was  taken  for  it.  The  wood  remained  just  as  it  was  at 
the  execution  of  the  bill  of  sale.  It  was  agreed  that  Stewart  might  sell  the 
wood  for  and  on  account  of  plaintiffs,  and  they  would  try  to  sell  it  at  the 
same  time. 

(9)  Plaintiffs  endeavored  soon  after  bill  of  sale  was  executed  to  sell  the 
wood  to  the  railroad  company,  but  did  not  effect  a  sale.  Stewart  did  sell 
about  60  cords  of  the  wood  to  the  railroad  company,  and  sent  to  plaintiffs  the 
wood  check  he  received  in  payment  for  same.  He  remitted  same,  to  be  placed 
to  his  credit.    He  gave  plaintiffs  no  notice  of  the  sale. 

(lOJ  Tliat  some  time  afterwards  Stewart  made  a  deed  of  assignment  to  his 
co-deiendant  Whitehead,  which  was  duly  recorded;  that  defendant  Whitehead, 
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shortlj  after  said  assignment  was  made  to  him,  took  possession  oi  said  wood, 
being  advised  that  it  was  embraced  in  the  deed  of  assignment;  that  plaintiffs, 
so  soon  as  they  were  informed  that  Whitehead  claimed  said  wood  under  the 
assignment,  notified  him  that  the  wood  was  their  property. 

(11)  It  was  agreed  that  Whitehead  should  sell  the  wood  and  hold  the  pro- 
ceeds. He  did  sell  what  remained,  after  the  60  cords  previously  sold  by  Stew- 
art, amounting  to  292  cords,  and  brought  $413.14. 

I  find  that  there  was  no  cancellation,  extinguishment,  or  credit  of  plain- 
tiffs* account,  by  reason  of  the  wood  transaction,  other  than  the  entries  set 
out  and  stated  in  the  evidence  of  Charles  Ck)hen,  who  testified  that  he  made 
the  entries. 

Upon  consideration  of  the  facts  thus  agreed  upon,  the  court  gave  judgment 
for  the  plaintiffs,  and  the  defendants,  having  excepted,  appealed  to  this  court. 
The  plaintiffs  contend  that  they  purchased  the  wood  in  question  absolutely 
from  the  defendant  Stewart.  The  defendants,  on  the  other  hand,  contend 
that  the  plaintiffs  did  not  so  purchase  it,  but  simply  took  it  as  a  security  for 
their  debt,  and  hence  had  only  a  mortgage  of  it,  which,  not  being  registered 
as  required  by  statute,  is  inoperative  as  to  creditors  of  the  mortgagor  and  sub- 
sequent purchasers  for  value;  and  therefore  the  title  to  It  passed  to  the  de- 
fendant Whitehead  by  virtue  of  the  deed  of  assignment  to  him  executed  by  his 
co-defendant  Stewart. 

The  facts  of  the  matter  in  controversy  are  found  settled.  It  is  not  our 
province  to  find  other  facts  or  draw  inferences  from  those  found.  We  must 
treat  them  as  they  appear,  according  to  their  just  meaning,  legal  effect,  and 
bearing  upon  each  other.  And,  thus  treating  them,  do  they  import  an  abso- 
lute sale  of  the  wood  in  question  to  the  plaintiffs?  We  think  this  question 
must  be  answered  in  the  affirmative.  A  sale  of  personal  property  implies  the 
transfer  of  the  absolute  or  general  property  in  the  thing  sold,  from  the  vendor 
to  the  vendee,  for  a  price  in  money  paid,  or  agreed  to  be  paid,  by  the  latter, 
or  by  some  one  for  him,  to  the  former;  and  the  property  thus  passes  by  actual 
delivery,  or  it  passes  without  such  delivery,  when  the  parties  certainly  agree 
that  it  shall. 

When  there  is  an  actual  delivery,  without  an  express  agreement  to  pay  a 
stipulated  price,  the  law  implies  a  promise  to  pay  a  reasonable  price,  the  rea- 
sonable value  of  the  property.  Generally  the  property  so  sold  must  be  desig- 
nated, identified,  separated,  so  that  the  particular  property  sold  can  be  cer- 
tainly known,  else  the  sale  is  incomplete, — the  contract  of  sale  is  executory  in 
a  material  respect.  Thus,  if  the  vendor  sell  all  the  corn  in  a  particular  crib 
mentioned,  for  a  particular  price,  or  agreed  to  be  paid,  and  presently  deliver 
the  same  to  the  vendee,  or  agree  that  it  shall  at  once  pass  without  such  actual 
delivery,  the  sale  would  be  an  absolute  one;  but  if  the  vendor  should  iigree  to 
sell  100  bushels  for  an  agreed  price  to  be  paid,  to  be  taken  from  his  particular 
crib  containing  1,000  bushels,  the  sale  would  not  be  complete;  the  property 
would  not  pass  at  once, — not  until  the  100  bushels  had  been  measured  and  set 
apart, — because  it  could  not,  until  such  ascertainment,  be  seen  what  particular 
com  was  sold.  If,  however,  the  vendor  should  sell  his  corn,  all  of  it,  in  a 
particular  crib,  at  the  price  of  one  dollar  per  bushel,  and  it  was  intended  that  it 
should  pass  to  the  vendee,  the  sale  would  be  good  as  an  absolute  sale;  and  this 
is  so  because  it  was  intended  that  all  the  corn  should  pass,  and  the  price  per 
bushel  is  specified  only  for  the  purpose  of  ascertaining  bow  much  money  was 
agreed  to  be  paid.  It  is  essential  that  the  property  sold  can  in  some  way  be 
identified  at  the  time  of  the  sale,  if  it  is  intended  that  it  shall  at  once  be  ab- 
solute. Wittkowsky  v.  Wasson,  71  N.  C.  451 ;  Benj.  Sales,  §8  1,  314-318.  329, 
332. 

Now,  in  the  present  case,  the  defendant  Stewart  owed  the  plaintiff  a  con- 
siderable debt,  and  he  desired  to  increase  it  in  the  purchase  of  goods.  The 
plaintiffs  would  not  allow  such  increase,  unless  he  would  pay  a  part  of  the 
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existing  debt,  and  he  was  requested  "to  give  real-estate  security;"  this  he 
refused  to  do,  but  said  he  then  expected  to  get  money  soon  for  some  wood 
and  tobacco  he  had  for  sale,  plainly  implying  that  he  expected  to  sell  the  same 
«oon,  and  with  the  money  thus  realized  he  would  pay  a  part  of  their  debt 
against  him.  The  plaintiff  said  in  reply:  '*This  is  too  uncertain  and  indefi- 
nite." He  ''then  proposed  to  give  them  a  bill  of  sale  for  the  wood."  Noth- 
ing was  said,  however,  of  a  conditional  sale  of  it.  It  was  not  suggested  that 
the  plaintlfEs  should  take  and  hold  and  sell  the  wood  as  a  security  for  their 
debt.  It  was  not  proposed  that  they  should  take  a  mortgage  of  it.  They  *'  ac- 
cepted the  offer,"  and  Stewart  accordingly  executed  the  "bill  of  sale,"  in 
which  he  says,  without  words  of  limitation  or  condition,  that  he  sold  to  the 
plaintiffs,  and  they  bought  from  him,  "the  lot  of  wood;"  that  is,  "500  cords 
of  railroad  wood  at  #1.25,  $625,  lying  on  the  railroad"  named,  between  two 
designated  places.  T!ie  plain  implication  from  the  facts  is  that  he  sold,  and 
intended  to  sell,  all  the  wood  he  had  there,  more  or  less.  The  plaintiffs  gave 
him  credit  on  their  books  for  500  cords,  more  or  less,  at  the  price  specified, 
referring  to  the  "  bill  of  sale. "  The  wood  in  question  was  on  the  line  of  the  rail- 
road between  the  places  named,  and  was  all  the  wood  he  owned  on  the  line  of 
road  mentioned.  The  price  to  be  paid  was  agreed  upon  to  be  paid,  not  at 
once,  but  when  the  plaintiffs  should  sell  and  i^ize  the  money  for  the  wood« 
by  their  crediting  the  same  on  Stewart^s  debt  due  to  them.  "It  was  agreed 
that  Stewart  might  sell  the  wood  for  and  on  account  of,  plaintiffs,"  and  "he 
did  sell  about  65  cords  of  it,"  and  "send  to  plaintiffs  the  wood  check  be  re- 
ceived in  payment  for  same,"  and  he  "remitted  same,  to  be  placed  to  his 
credit."  The  mere  fact  that  such  wood  was  worth  from  $1.50  to  $1.60  per 
cord  could  not  change  the  nature  of  the  transaction.  Indeed,  it  appears  that 
such  wood  was  sometimes  sold  for  less,  and  it  does  not  appear  that  the  wood 
in  question  was  wortli,  or  that  it,  or  any  part  of  it,  was  sold  for  a  greater 
price  than  that  agreed  to  be  paid  for  it.  It  seems  that  in  fact  it  sold  for  less. 
The  sale  of  the  wood  to  the  plaintiffs  wtis  an  absolute  one,  and  hence  the 
supposed  sale  of  it  to  the  defendant  Whitehead  was  inoperative.  Stewart 
could  not  convey  to  him  a  valid  title,  because  he  had  none  himself.  Judg- 
ment affirmed. 


SooGGiNS  V.  Turner  and  others. 
(Supreme  Cotirt  of  North  Cbrolina.    November  7,  1887.) 

1.  Will— Pboof  of  I^st  Will. 

Two  scripts,  each  purporting  to  be  the  last  will  of  decedent,  both  executed  with 
all  the  formalities,  but  of  different  dates,  were  exhibited  for  probate.  The  one  of 
later  date  was  a  copv  of  an  original,  alleged  to  be  lost.  Held,  that  it  is  of  no  mo- 
ment to  the  establishment  of  the  lost  will  what  became  of  it,  if  it  was  notdestroyed 
or  canceled  by  the  testatrix  or  in  her  presence,  and  by  her  consent  and  direction, 
fVom  which  the  animtu  revocandi  is  conclusively  inferable. 

2.  Same. 

Testimony  as  to  why  the  deceased  revoked  her  will  is  wholly  unimportant,  in 
presence  of  the  undisputed  fact  that  such  revocation  took  place. 

3.  WiTKBSS — Examination — Form  of  Question. 

An  inquiry  was  put  in  the  terms :  '*  State  whether  or  not  the  testimony  of  Fanny 
Turner,  as  to  throwing  a  bucket  of  water  upon  Mrs.  Grabtree,  is  true."  ffeldf  that 
the  question  was  not  allowable  in  that  form,  but  that  it  should  be  so  put  as  to  dis- 
prove the  statement  of  the  witness,  and  not  merely  assail  her  veracity. 

Appeal  from  superior  court,  Durham  county;  Phillips,  Judge. 
Manning  d:  Manning,  for  plaintiff.    /.  W.  Graham  and  R.  C.  Strudvriok, 
for  defendant. 

Smith,  C.  J.    Two  scripts,  each  purporting  to  be  the  last  will  of  Dicey 
Crabtree,  both  executed  with  the  formalities  prescribed  by  law, — one  on 
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January  18,  1876,  the  other  on  October  1,  1886,  a  copy  of  an  original  alleged 
to  be  missing  and  lost  or  destroyed, — were  exhibited  before  the  clerk  for  pro- 
bate at  the  same  time,  and  thereupon  an  issue  of  devisavit  vel  non  as  to  each 
was  framed,  and  the  cause  removed  to  the  superior  court  of  Durham  for  the 
trial  of  said  issue  before  a  jury.  The  proponnders  of  the  lost  script,  liebecca 
A.  Turner,  a  daughter,  and  Antonia  Medlin,  a  granddaughter,  of  the  de- 
ceased, are  tlie  devisees  to  whom  the  land  is  given,  and  the  said  Antonia,  the 
sole  legatee  to  whom  the  personal  estate  is  given,  also  assume  the  relations 
of  caveators  to  the  first  script. 

Upon  the  trial  of  the  double  issue  it  was  conceded  that  the  deceased  had  a 
disposing  mind  and  memory,  nor  was  there  any  controversy  as  to  the  formal 
execution  of  both  instruments  by  the  testatrix.  The  last  was  drawn  in  the 
office  of  R.  0.  Strudwick,  an  attorney  at  law,  in  pursuance  of  her  instructions 
and  directions  as  to  the  manner  in  which  she  wished  to  dispose  of  her  land 
and  personal  property,  by  said  attorney,  executed  by  her  in  the  presence  of 
the  two  witnesses  whose  names  are  subscribed,  and  in  her  presence  attested 
by  them.  The  testimony  of  the  draftsman  is  to  the  effect  that  the  testatrix 
stated  at  the  time  that  her  granddaughter  (referring,  as  we  understand,  to 
the  said  Antonia,  who  came  with  her  to  the  office)  had  lived  with  her  for  a 
long  time,  had  been  very  faithful,  and  she  desired  to  reward  her;  that  Scog- 
gins,  the  propounder  of  the  first  script,  and  to  whose  wife,  Helen,  the  daugh- 
ter of  the  testatrix,  in  that  instrument,  her  land  is  devised,  but  no  mention 
made  of  the  personal'  estate,  had  as  much  of  her  propei-ty  as  slie  proposed  for 
them  to  have;  that  Antonia  had  never  received  any  portion  of  her  estate,  and 
that  thereupon  the  script  was  drawn  and  executed,  read  over  to  her,  and  her 
assent  given  to  it.  The  deceased  put  the  script  in  her  pocket  and  left.  Helen 
Scoggins  died  on  October  8,  1886.  and  the  next  day  week  (tiie  sixteenth  day 
of  the  same  month)  the  testatrix  became  ill  and  died  on  the  twenty-second  of 
November  following.  Search  was  ni;:  ^  for  the  last  will,  but  it  could  not  be 
found,  nor  had  it  been  seen  by  any  one  since  it  went  into  possession  of  the 
testatrix. 

The  propounders'  counsel  contended  that,  in  the  absence  of  any  proof  as 
to  what  became  of  the  last  script,  it  being,  when  last  seen,  in  the  custody  of 
the  testatrix,  the  presumption  is  that  it  was  destroyed  by  her  with  an  intent 
to  revoke,  and  such  was  tlie  legal  effect;  and  that  this  presumption  prevails, 
even  when  the  repository  of  the  paper  is  equally  accessible  to  a  stranger  as  to 
the  deceased,  and  so  was  the  jury  in  substance  charged  by  the  court.  Ben- 
nett V.  Sheirod,  3  Ired.  303. 

These  further  instructions  were  also  asked  by  the  propounders:  "(1)  That 
the  evidence  offered  by  the  caveators,  the  defendants,  is  not  sufficient  to  re- 
but the  presumption  of  law  that  the  will  of  1886  was  destroyed  by  the  testa- 
trix, Dicey  Crabtree,  with  the  intent  to  revoke  the  same.  (2j  That  the  paper 
writing  of  October,  1886,  having  been  traced  to  the  possession  of  the  testa- 
trix, and  not  having  been  found  at  her  death,  tlie  law  presumes  that  she  de- 
stroyed it  heraelf,  and  the  burden  of  proof  is  on  the  defendants  to  repel  this 
presumption  by  satisfactory  proof,  tliat  is,  by  a  preponderance  of  testimony. 

(3)  That  there  is  no  evidence  to  go  to  the  jury  ttiat  the  plaintiff  J.  C.  Scog- 
gins, or  Will  Crabtree.  or  any  other  person,  other  than  the  testatrix  herself, 
destroyed  the  paper  writing  of  October,  1886,  or  that  they  conceal  the  same. 

(4)  There  is  no  evidence  to  go  to  the  jury  to  rebut  the  presumption  of  law 
that  the  testatrix  destroyed  the  will  with  the  intent  to  revoke  the  same.  (5) 
That,  if  the  Jury  shall  find  that  there  is  not  sufficient  evidence  to  rebut  the 
presumption  of  law  of  the  destruction  of  the  will  by  the  testatrix  herself, 
they  shall  find  that  the  will  of  1876  is  the  last  will  and  testament  of  Dicey 
Crabtree,  provided  they  believe  the  testatrix  liad  sufficient  capacity  then  to 
execute  a  will.  (6)  Tiiat  there  is  no  evidence  of  the  accidental  destruction  or 
loss  of  the  will  of  i886,  and  therefore  the  presumption  of  law  that  the  testa- 
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trix  herself  intentionally  destroyed  it  is  not  repelled,  and  they  [the  jury]  shall 
find  that  the  will  of  1876  is  the  last  will  and  testament,  provided  they  believe 
the  testatiix  had  sufficient  capacity  then  to  execute  a  will." 

The  court  gave  the  instructions  numbered  two  and  five,  and  refused  to  give 
the  others.  The  judge  further  charge<l  the  jury  that  if  they  are  satisfied  that 
Dicey  Crabtree  formally  executed  her  will  in  1886,  and  the  same  not  being  re- 
voked, is  lost  or  destroyed,  or  mislaid,  either  in  the  life-time  of  the  testatrix, 
without  her  knowledge,  or  afler  her  death,  then  the  jury  will  find  iu  favor  of 
said  will,  and  that  the  substance  of  the  same  is  contained  in  the  copy  pre- 
sented, if  they  believe  the  evidence  as  to  what  said  will  contained.  Evidence 
that  a  will  was  once  in  existence,  and  last  heard  of  in  the  possession  of  the 
testratrix,  and  that  it  was  not  to  be  found  at  her  death,  raises  a  presumption 
that  it  was  destroyed  by  her  with  intent  to  cancel  it.  This  presumption  is 
not  conclusive,  but  it  serves  to  throw  upon  the  party  relying  on  the  will  the 
burden  of  showing  that  it  was  not  so  destroyed,  or  that  the  testratrix  was  not 
of  sound  mind  at  the  time. 

The  refused  instructions  may  in  substance  be  embodied  in  the  single  con- 
tention that  there  was  n  >  evidence  in  rebuttal  of  the  presumption  upon  which 
the  jury  were  at  libeity  to  act.  It  hence  becomes  necessary  to  examine  the 
testimony,  to  see  if  the  contention  is  well  founded.  It  does  not  appear  how 
or  when  the  script  was  lost  or  destroyed,  and  only  that,  upon  a  search  among 
the  decedent *s  papers  after  her  death,  it  could  not  be  found ;  nor  does  it  ap- 
pear that^she  expressed  any  dissatisfaction  with,  or  wished  to  change,  any  of 
its  provis'ions. 

The  said  Rebecca  testified  that  owing  to  her  own  sickness  she  did  not  see 
)ier  mother,  after  the  visit  to  Mr.  Strudwick's  ofilce,  until  the  night  before 
she  died;  that  she  sat  up  with  her  on  Sunday  night,  and  that  she  died  about 
midnight;  that  she  remained  and  sat  up  on  Monday  night  until  about  3  o^clock 
when  she  went  to  sleep,  (there  being  but  one  room  in  the  house.)  and  waked 
up  at  light;  that  she  then  saw  a  sack  of  papera  (shown  and  identified  by  her) 
lying  on  the  floor  by  the  chest,  which  was  not  there  when  she  went  to  bed; 
that  it  was  her  mother's  sack  in  which  she  kept  her  valuable  papers,  and  the 
chest  had  no  lock  upon  it;  that  when  she  went  to  sleep,  there  were  in  the 
room  Sally  Scoggins,  Cynthia  F.  Lumley,  and  her  daughter  A|i tenia;  and 
that  she  saw  the  propounder  J.  G.  Scoggins  there,  before  she  went  to  sleep.. 
Cynthia  Sears  testified  to  her  being  at  the  house  during  decedent's  illness,  and 
on  Sunday  and  Monday  night,  leaving  about  day,  and  that  J.  C.  Scoggins  came- 
after  Mrs.  Turner  retired,  about  2  o'clock,  and  brought  whisky,  and  that  he 
and  several  others  remained  when  witness  left.  Antonia  Medlin  testified 
that  she  stayed  with  her  grandmother  from  the  time  of  making  the  lost  will 
until  her  death ;  that  J.  C.  Scoggins  told  witness  he  had  heard  that  her  grand- 
mother had  made  this  lost  will,  and  inquired  of  her  about  it,  and  witness  made* 
no  answer;  that  he  said  that  France  Lynn  had  told  him;  and  after  this  his 
visits  became  more  frequent ;  that  said  Scoggins  and  Will  Crabtree  (an  ille- 
gitimate son)  said  they  Avanted  me  to  have  the  personal  property,  and  the  former 
declared  that  he  ''was  going  to  have  the  land,  or  spend  everything  he  had  get- 
ting it;'*  that  he  "knew  my  [witness]  father  did  not  have  any  money,  and  he 
could  get  li^OO  before  Christmas;''  that  he  told  her  how  the  property  was  given 
in  the  last  will,  and  this  conversation  took  place  a  week  after  the  decedent  was 
taken  sick.  She  further  testified  that  about  three  weeks  before  her  death  said 
Scoggins  began  to  come  and  stay  at  night;  that  from  the  coming  on  of  her 
illness  the  decedent  could  not  walk  across  the  floor,  and  for  a  wet'k  or  10  days 
before  her  death  she  was  as  helpless  as  an  infant.  Witness  said  that  Scoggins 
was  there  when  she  died;  that  witness  lay  down  about  4  or  6  o'clock  in  the 
morning,  and  the  bag  was  not  then  by  the  chest;  that  she  went  out  in  the 
kitchen,  and  when  she  returned  after  sunrise,  the  bag  was  on  the  floor,  open, 
and  her  mother  and  Easter  Carroll  were  in  the  room;  that  when  she  went  out 
v.3s.K.no.l6 — 46 
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to  get  breakfast.  Scoggins,  his  mother,  Sally  Scoggins,  and  Easter  Carroll  wfsre 
in  the  room,  and  when  she  came  back,  the  two  former  had  gone  home. 

Upon  cross-examination,  the  witness  said  that,  a  few  days  before  her 
grandmother's  death,  she  searched  in  the  bureau  drawera  for  the  will,  but  not 
in  the  bag,  and  did  not  find  it;  that  she  told  of  this  search  to  Betsy  Lumley, 
who  asked  why  witness  did  not  inquire  of  her  grandmother,  and  witness  said 
she  had  done  so  and  was  told  that  after  she  **was  dead  was  time  enough  to 
search  for  wills;"  that  she  had  two  conversations  with  Scoggrins,  over  a  week 
after  decedent  was  taken  sick,  and  again  on  Friday  before  her  death,  about 
the  will,  and  to  witness*  inquiry  as  to  the  whereabouts  of  the  instrument, 
lie  said  he  had  not  seen  it;  that  after  her  death  he  repeated  that  the  land  was 
hU  he  wanted,  and  he  "was  going  to  spend  all  he  had  in  getting  it.**  On  re- 
direct examination,  the  witness  said  her  statement  to  Bets}'  Lumley  as  to  what 
deceased  answered  was  that,  "after  she  was  dead  and  gone,  it  would  be  time 
enough  to  have  the  will  recorded,'*  and  that  she  looked  in  the  bag  on  the 
floor,  but  did  not  find  the  will.  Upon  being  recalled,  the  witness  Cynthia 
Sears  testified  to  the  decedent's  telling  her,  before  being  taken  sick,  that  she 
had  her  will  written  like  she  wanted  it,  for  her  daughter  Rebecca  and  her 
granddaughter  Antonia,  and  said  Mr.  Strudwick  wrote  it  for  her.  There 
was  other  evidence  of  unsuccessful  searches  for  the  paper. 

We  have  found  it  necessary  to  recapitulate  the  evidence  thus  fully  and  in 
detail,  because,  while  there  is  no  positive  proof  of  the  destruction  of  the  will 
by  any  one,  the  circumstances  are  numerous  upon  which  the  jury  were  left  to 
find  that  it  was  not  the  act  or  with  the  assent  of  the  testatrix,  and  this  was 
the  only  material  matter  of  inquiry.  It  is  of  no  moment  what  became  of  the 
paper,  if  it  was  not  destroyed  or  canceled  by  the  testatrix,  or  in  her  presence, 
iind  by  her  direction  and  consent,  (Code,  §  2176,)  from  which  the  animiis  rcts 
ocandi  is  conclusively  inferable.  In  sucn  case  it  never  became  a  will,  and 
has  no  revoking  power  upon  wills  previously  made,  but  if  abstracted  or  de- 
stroyed without  her  concurrence  it  would  remain  in  force  still  and  be  suscep- 
tible of  restoration  upon  parol  proof  of  contents. 

Now,  were  the  jury  warranted  in  finding  upon  the  evidence  offered  in  re- 
buttal, or,  rather,  was  there  any  evidence  upon  which  they  could  find  against 
the  presumed  revocation?  We  think  there  was,  and  we  propose  briefly  to 
point  out  some  of  it.  (1)  There  has  been  shown  no  discontent  expressed  or 
implied  of  the  testatrix  with  the  lost  will  or  with  any  of  its  provisions,  while, 
on  the  contrary,  before  she  whs  taken  sick  she  reiterated  her  intention  and 
wish  to  give  her  property  as  she  had  done  in  the.  instrument  drawn  by  Mr. 
^Strudwick.  (2)  It  was  in  proof  that  the  legatee  Antonia  spoke  to  decedent 
about  the  will,  and  received  answer  that  it  was  "time  enough  to  look  it  up," 
or,  as  afterwards  corrected  by  the  witness,  "to  have  it  recorded  after  death," 
-and  not  an  intimation  is  given  of  its  having  been  destroyed.  (3)  The  testa- 
trix when  she  became  sick  was  helpless  and  unable  to  walk  over  the  floor  so 
as  to  get  possession  of  the  paper,  and  her  granddaughter  remained  with  her 
during  her  illness.  (4)  The  bag  in  which  her  valuable  papers  were  kept  was 
found  in  the  morning  next  after  the  night  of  her  death,  open,  on  the  floor, 
near  the  unfastened  chest,  and  several  peraons  were  there  that  night,  and 
^among  tliem  Scoggins,  to  whose  wife  the  land  was  given  in  the  prior  wiU.  (5) 
The  repeated  declarations  of  the  latter,  before  as  well  as  after  death,  of  his  de- 
termination to  have  the  land,  and,  in  a  conversation  before  her  death,  after 
iiearning  the  contents  of  the  last  will,  "if  he  spent  everything  he  had.  getting 
at, "  of  which  no  explanation  was  offered. 

We  do  not  undertake  to  say  by  whom  the  instrument  was  taken  possession 
of,  and  removed  or  destroyed,  but  the  circumstances  stated  do  furnish  evidence 
that  the  will  has  not  been  destroyed  by  the  testatrix,  or  with  her  consent,  and 
this  is  the  only  essential  finding  to  the  re-establishment  of  it  as  the  last  will» 
and  a  testamentary  disposal  of  the  estate. 
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The  remaining  exceptions  relate  to  rulings  upon  the  evidence.  The  first 
three  are  to  the  admission  of  proof  of  the  contents  of  the  missing  will,  for 
want  of  proof  of  its  loss.  This  was  addressed  to  the  court,  and  the  finding 
of  the  fact  of  such  search  is  conclusive,  and,  if  open,  is  sustained  by  the  evi- 
dence. The  fourth  exception  relates  to  proof  of  a  falling  out  between  the 
testatrix  and  Scoggins,  his  wife,  and  her  son,  some  two  years  before  her 
death;  and  the  fifth,  to  the  exclusion  of  evidence  in  the  denial  of  the  testi- 
mony of  one  Fanny  Turner,  that  Scoggins  had  on  one  occasion  thrown  a 
bucket  of  water  on  the  deceased.  This  testimony  tends  only  to  show  the  rea- 
son why  the  deceased  had  revoked  the  first  will  and  given  the  land  to  others, 
and  these  are  wholly  unimportant  in  presence  of  the  undispute^l  fact  that  these 
testamentary  changes  were  made.  Whether  she  had  any  and  sufficient  grounds 
for  so  doing  is  not  an  inquiry  pertinent  to  the  issue  of  her  own  act  of  revoca- 
tion, as  nothing  transpired  after  the  change  was  made  to  indicate  a  change 
of  the  purpose  carried  out  in  the  last  instrument,  after  its  execution. 

But  an  inquiry  in  the  terms  used,  "State  whether  or  not  the  testimony  of 
Fanny  Turner,  as  to  throwing  a  bucket  of  water  upon  Mrs.  Crabtree,  is  true, " 
ought  not  to  have  been  allowed  in  that  form.  It  should  have  been  so  put  as 
to  elicit  the  witness'  statement  of  facts,  not  merely  to  assail  the  veracity  or 
truthfulness  of  the  first  witness,  but  to  disprove  her  statement.  But  aside 
from  this,  the  matter  was  apart  from  the  issue;  nor  can  we  see  that  it  tended 
to  mislead  the  jury  in  determining  upon  the  issue  of  the  testatrix's  voluntary 
agency  in  the  cancellation  of  the  last  will,  and  thus  reinstating  the  former. 

There  is  no  error. 


Chemical  Co.  t?.  Johnson  and  others. 

(Sujireme  Cburi  of  North  Onrolina.    October  31,  1887.) 

Chattel  Mobtqaoes— Registration— When  Requibbd. 

Ck>de  N.  G.  ^  1254,  provides  that  no  deed  of  trust  or  mortgage  of  real  or  personal 
property  shal  I  be  valid  against  creditors  but  from  the  time  of  registration.  Section 
1275  provides  that  all  conditional  sales  of  personal  i)roperty,  in  which  the  title  is 
retained  by  the  bargainor,  shall  be  reduced  to  writing,  and  registered.  Plain tifl* 
sold  to  one  of  the  defendants  by  a  written  contract  certain  goods,  agreeing  to  take 
the  notes  of  defendant  in  pay  therefor ;  the  parties  further  agreeing  that  defend- 
ant should  send  to  plaintiff  all  notes  taken  by  him  for  any  of  the  goods  sold,  and 
a  list  of  all  open  accounts  as  collateral  security  for  the  votes;  *'anu  all  the  goods, 
as  well  as  the  proceeds,  are  to  be  held  in  trust  by  "  defendant  **  for  the  payment  of 
the  notes  to  "  plaintiff,  /fc/rf,  that  the  contract  was  not  within  the  purview  of  the 
statutes,  and  did  not  require  regibtration  in  order  to  be  operative  against  creditors. 
Mebbimon,  J.,  dissenting. 

Appeal  from  superior  court,  Wake  county;  J.  H.  Merrimon,  Judge. 
Haywood  db  Haywood  and  Strong,  Gray  d-  Stamps,  for  plaintiff.     C,  M. 
JBusbee  and  A.  Jones,  for  defendant. 

Smith,  C.  J.  The  plaintiff,  a  company  formed  under  the  laws  of  Maryland, 
and  engaged  in  the  manufacture  and  sale  of  an  agricultural  fertilizer  known 
as  ''Baker's  Standard  Guano,"  and  the  defendant  Johnson,  entered  into  the 
following  agreement:  "Baltimore,  January  17,  1885. 

**We  have  this  day  sold  to  Mr.  D.  T.  Johnson,  of  Raleigh,  N.  C,  the  fol- 
lowing brands  of  fertilizers,  on  terms  and  conditions  named  below,  viz. :  40 
tons  of  Baker ^s  Standard  Guano,  at  $29.50  per  ton,  2,000  pounds,  or  as  much 
additional  as  may  be  mutually  satisfactory*  We  will  deliver  the  above  goods, 
free  on  board,  at  Raleigh,  N.  C,  in  bags.  Settlement  to  be  made  by  notes 
payable  November  15  and  December  15,  1885,  at  Franklin  Bank,  Baltimore. 
On  May  first  next,  or  sooner,  if  possible,  D.  T.  Johnson  agrees  to  deliver  to  us 
or  our  order  notes  of  all  purchasers  to  whom  sales  of  these  goods  may  have 
been  made,  whose  notes  shall  have  been  taken,  and  a  list  of  all  accounts  for 
the  sale  of  such  goods  where  they  have  been  sold  on  open  account  and  no 
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notes  shall  have  been  taken,  and  for  gross  amount  of  the  sales  of  the  same,  to 
be  held  by  us  as  collateral  security  for  payment  of  his  notes  as  stated  above, 
and  all  of  the  above-mentioned  goods,  as  well  as  the  proceeds  therefrom,  are 
to  be  held  in  trust  by  him  for  the  payment  of  his  notes  to  us.  And  all  pro- 
ceeds of  said  goods,  as  collected,  must  be  fii*st  applied  to  the  payment  of  his 
notes  due  us,  whether  the  same  have  matured  or  not.  D.  T.  Johnson  to  pay 
for  all  goods  shipped  on  his  orders  to  amount  mentioned  in  contract,  and  we 
to  be  at  no  expense  whatever  after  delivery  of  goods  as  agreed.  The  collater- 
als will  be  returned  in  time  for  collection.  In  sending  same  to  the  company,, 
place  nominal  value  of  $25  on  each  package.  This  contract  subject  to  sus- 
pension by  fire  or  unavoidable  accidents  at  sellers'  works  or  storage  ware- 
houses. The  above  contract  subject  to  approval  of  home  office.  Relative  to 
this  contract,  no  agreement  or  provision  outside  of  those  embodied  In  the  con- 
tract is  recognized  or  confirmed,  unless  it  is  a  matter  of  arrangement  signed 
in  writing. 

[Signed  in  duplicate]  "Chemical  Co.  of  Cantoi^. 

"C.  G.  Heim. 

"I  accept  the  terms  and  conditions  of  above  contract. 

[Signed]  "D.  T.  Johnson." 

This  instrument  was  not  proved  and  registered. 

The  guano  was  delivered  in  pursuance  of  the  contract,  and  has  been  sold  by 
Johnson  for  notes,  and  upon  open  accounts,  to  various  purchasers.  The  lat- 
ter, finding  himself  embarrassed  with  debts,  on  March  10,  1885,  executed  a 
deed  to  the  defendant  Charles  M.  Busbee,  wherein  he  assigns,  among  otlier 
property  owned  by  him,  the  claims  he  then  held  against  different  persons  who 
had  bought  portions  of  the  fertilizer,  in  trust  to  secure  various  creditors  in  the 
order  of  the  priorities  therein  set  out.  The  present  action  is  to  assert  a  claim 
to  this  fund,  and  to  compel  the  trustee  to  account  for  and  pay  over  such  of 
them  or  of  their  proceeds  as  passed  into  his  hands.  Upon  the  trial,  the  above 
facts  being  in  proof,  the  court  intimated  that  the  action  could  not  be  maintained 
because  the  contract  between  the  plaintiff  and  Johnson  had  not  been  regis- 
tered.   In  deference  thereto  the  plaintiff  suffered  a  nonsuit  and  appealed. 

The  only  question  before  us  is  as  to  the  character  and  construction  of  the 
agreement,  and  whether  it  is  an  instrument  required  to  be  registered,  and  in- 
operative and  void  unless  and  until  so  registered,  against  creditors  and  pur- 
chasers. Code.  §  1254.  We  are  unable  to  concur  in  the  opinion  of  the  court 
that  the  contract  is  within  the  purview  of  the  enactment  cited,  or  of  the  mis- 
chiefs which  were  remedied  by  it,  and  the  amendatory  act  which  extends  it 
to  conditional  sales  of  personal  property.  Section  1275.  Inform  it  is  largely 
executory  in  its  provisions,  requiring  the  vendor  to  take  and  hold  all  secu- 
rities received  upon  sales  of  the  guano,  for  payment  of  the  original  purcliase 
money.  Tliis  trust,  at  least  as  between  the  parties,  attaches  to  this  substi- 
tuted fund,  and  it  can  only  be  conveyed  (except  in  certain  cases)  in  the  same 
plight  to  anotlier.  There  are  present  none  of  the  features  and  essential  ele- 
ments of  "a  deed  of  trust  or  mortgage,"  as  there  were  none  before  the  new 
statute  in  conditional  sales  of  personal  property.  The  statute  was  intended 
to  meet  this  latter  class  of  cases,  because  they  were  in  legal  effect  of  the  nat- 
ure of  mortgages,  the  legal  title  being  retained  to  secure  payment  of  the  price 
for  which  the  property  was  sold.  Again,  if  it  were  otherwise,  the  want  of 
registration  (for  the  contract  would  be  valid  as  between  the  parties  without 
registration,)  would  apply  to  the  article  sold,  and,  as  this  has  all  been  disposed 
of,  would  not  reach  the  choses  in  action  taken  in  exchange.  Can  it  be  sup- 
posed that,  as  soon  as  a  sale  is  made,  it  must  be  put  in  writing,  and  so  toties 
giwties,  so  that,  upon  inspection  of  the  registry,  the  attaching  trust  to  the 
fund  substituted  would  appear. 

In  form  and  fact  the  property  passes  from  the  plaintiff  to  the  defendant 
Johnson,  and  if  the  expression,  **aU  of  the  above-mentioned  goods»  as  well  as 
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the  proceeds  therefrom,  are  to  be  held  in  trust  by  him  for  the  payment  of  his 
notes  to  us, "  creates  a  trust  in  the  sense  of  the  statute,  it  accompanies  and  at- 
taches to  the  property  conveyed;  and  hence  the  plaintiff  would  become  mort- 
gagor, and  Johnson  mortgagee,  in  their  relations  to  each  other;  and  in  such 
case  the  want  of  registration  avoids  the  operation  of  the  instrument,  "as 
against  creditors  or  purchasers  for  a  valuable  consideration  from  the  donor, 
bargainor,  or  mortgi^or,  but  from  the  registration,"  etc.,  (section  1254,)  but 
not  creditors  or  purchasers  of  a  mortgagee. 

In  other  words,  for  such  creditors  and  purchasers  as  the  statute  refers  to, 
the  title  does  not  pass,  but  remains  in  the  mortgagor,  as  if  no  such  convey- 
ance had  been  made.  The  effect,  then,  would  be  to  leave  the  property  in  the 
mortgagor  for  the  benefit  of  his  creditors  or  vendees  for  vaiue;  and  none 
claiming  under  the  chemical  company  are  assailing  the  transfer  as  obstruct- 
ing the  enforcement  of  demands  against  it,  and  none  others  can  for  the  al- 
leged defect.  As  then  the  defendant  Johnson  transferred  these  claims  clothed 
with  the  trust  he  had  assumed,  and  which  is  valid  and  effectual  as  against 
him,  they  pass  into  the  hands  of  his  assignee  in  the  same  plight  and  condi- 
tion, and  must  be  accounted  for  in  like  manner  by  the  latter. 

It  is  suggested  that  the  contract  may  admit  of  a  construction,  reversing 
the  relation  of  the  parties,  and  giving  the  character  of  mortgagor  to  Johnson, 
by  virtue  of  his  stipulations  as  to  the  holding  and  disposition  to  be  made  of 
the  property.  But  m  our  opinion  it  will  not  bear  this  inteqiretation.  There 
is  but  one  transfer  of  property,  and  the  trust  declared  and  assumed  are  inci- 
dent to  the  conveyance.  In  most  deeds  of  trust  such  is  the  case.  The  trust 
is  declared  by  the  bargainor,  the  estate  accepted  subordinate  tliereto,  and  the 
trusts  are  equally  obligatory  on  the  mortgagee  whetlier  he  in  terms  agrees  to 
carry  the  trust  into  effect  or  not.  His  acceptance  of  the  estate  fixes  upon 
him  this  duty.  The  stipulations,  therefore,  of  Johnson,  do  not  alter  the  nat- 
ure of  the  transaction,  but  it  remains  a  transfer  with  the  restrictions  im- 
posed by  the  company  that  made  it,  and  these  are  not  removed  by  his  general 
assignment  for  the  benefit  of  his  creditors. 

There  is  error,  and  must  be  a  new  trial,  to  which  end  this  will  be  certified 
to  the  superior  court. 

>1errimon,  J.,  (di88enti7ig.)  I  cannot  concur  in  the  construction  my 
brethren  have  given  the  contract  in  writing  between  the  plaintiff  and  the  de- 
fendant Johnson.  It  seems  to  me  obvious  that  the  former  sold,  and  intended 
to  sell,  to  the  latter  40  tons  of  guano  at  the  price  mentioned;  and  he,  in  con- 
sideration thereof,  wjis  to  execute  to  the  plaintiff  his  promissory  notes  for  the 
price,  payable  at  the  times  and  place  specitied.  It  appears  that  the  guano  was 
delivered.  It  does  not  appear  affirmatively  that  Johnson  executed  his  notes, 
but,  nothing  to  the  contrary  appearing,  the  inference  is  he  did.  As  a  secu- 
rity for  the  payment  of  the  notes,  Johnson  agreed  on  his  part  that  the  plaintiff 
should  have  a  lien,  in  effect  a  chattel  mortgage,  upon  the  notes  and  accounts 
he  might  obtain  for  so  much  of  the  guano  as  he  might  be  able  to  sell,  and 
likewise  upon  so  much  of  the  guano  as  he  might  fail  to  sell;  and  the  notes 
and  accounts,  after  the  lapse  of  time  specified,  were  to  be  delivered  to  and 
held  by  the  plaintiff  as  "collateral  security  for  payment  of "  Johnson's  notes 
to  it.  In  effect,  the  plaintiff  sold  Johnson  the  guano,  and  took  his  prom- 
issory notes  therefor,  and  at  once  took  a  mortgage  of  the  property  so  sold  to 
secure  the  payment  of  the  notes. 

The  nature  of  the  transaction,  as  well  as  the  terms  of  the  agreement,  shows 
that  it  was  not  the  purpose  of  the  plaintiff  to  place  the  guano  in  the  pos- 
session and  control  of  Johnson  as  its  agent,  charged  with  an  express  trust 
and  power  to  sell  the  same  and  account  to  it  for  the  proceeds  of  such  sale. 
There  is  nothing  appearing  that  reasonably  implies  such  purpose  If  this 
were  so,  then  the  words  and  phraseology  which  ordinarily  plainly  imply 
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a  contract  of  sale  mast,  it  seems  to  me,  be  treated  as  meaningless,  and  the 
notes  given  by  Johnson  to  the  plaintiff  were  an  empty  and  ridiculous  sham. 
If  Johnson,  having  purchased  the  guano,  had  executed  a  formal  mortgage  of 
it,  or  a  deed  of  trust  conveying  it  to  a  trustee  to  secure  the  payment  of  lii» 
notes  to  the  plaintiff,  then  there  could  be  no  question  that  such  mortgage  or 
deed  of  trust  would  not  be  operative  as  against  creditors  and  subsequent  pur- 
chasers for  value.  The  agreement  in  question  was,  in  my  judgment,  in  1^^ 
effect,  though  not  in  form,  such  a  security,  and  it  was  not  registered.  If  this- 
agreement  could  be  treated  as  effectuating  a  conditional  sale,  (and  it  cannot 
be  so  treated,)  the  result  would  be  the  same,  because  in  that  case  it  would  be 
ineffectual  as  against  creditors  and  subsequent  purchasers  for  value,  without 
registration. 


Clifton  and  others  v.  Fort. 
(Supreme  Qmrt  of  North  Qirolina.    October  31,  1887 ) 

1.  EviDBiroR— Secondary— Inoompletb  Reoobds. 

In  an  action  for  the  recovery  of  land,  it  was  a  material  question  whether  or  not 
the  same  bad  been  assigned  as  dower,  under  proceedings  bpgun  in  1827.  The  plain- 
tiff oHered  in  evidence  the  petition  and  the  writ  of  dower,  indorsed  "Executed," 
and  tlien  introduced  the  cleric  of  the  court,  who  testified  that  he  had  occupied  that 
position  for  10  years,  and  previously  thereto  had  been  deputy-clerk ;  tliat  the  recorfl» 
of  the  county  court,  as  found  by  him  in  the  office,  were  incomplete;  that  be  has  fre- 
quently missed  many  papers :  tliat  during  the  war  some  soldiers  took  all  the  paper» 
and  records,  and  were  about  to  burn  them,  but  were  prevented,  and  the  papers  and 
records  were  brought  back  and  exposed  on  the  floor  of  the  court-house;  that  after- 
wards the  county  bad  them  classihed ;  that  he  had  made  diligent  search,  and  could 
not  find  the  missing  papers  relating  to  the  case.  Hetd^  to  be  sufficient  proof  of  the 
loss  of  the  records  to  render  admissible  secondary  evidence.* 

2.  Ejsctment — EviDENCR — Entry  under  Deed. 

In  an  action  for  the  recovery  of  land  it  was  a  material  question  whether  or  not 
the  same  had  been  assigned  as  dower.  Part  of  the  record  of  the  proceedings  hav- 
ing been  proved  to  be  lost,  the  plaintiff,  in  order  to  show  that  dower  had  been  as- 
signed, offered  in  evidence  a  deed  from  a  former  occupant  of  the  land,  conveying  it 
to  the  defendant's  father  during  the  life  of  the  tenant  in  dower.  The  court  cdars^ed 
that  if  the  jury  believed  that  an  entry  had  been  made  under  the  deed  it  was  proper 
to  consider  it  m  connection  with  the  acts  and  declarations  of  the  person  so  entering. 
Heid  correct. 

3.  Ejbgtmknt — Evidence— Possession. 

In  an  action  for  the  recovery  of  land  it  was  a  material  question  whether  or  not 
the  same  had  been  assigned  as  dower.  Part  of  the  record  or  the  t)roceeding9  having 
been  proved  to  be  lost,  the  plaintiffs'  evidence  tt)show  that  dower  had  been  assigned 
was  to  the  effect  that  the  laud,  which  was  a  well-detined  tract,  had  been  known  to 
successive  purchasers,  including  the  defendant,  as  the  "  Widow's  Tract,"  and  that 
none  of  them  claimed  any  right  to  the  reversioti.  Held,  an  instruction  that  the  jury 
might  infer  from  the  evidence,  if  they  chose,  that  dower  had  been  allotted,  and 
that  the  widow  was  in  possession  of  the  locus  in  quo  by  metes  and  bounds,  was  cor- 
rect. 

Appeal  from  superior  court,  Wake  county;  James  E.  Subpherd,  Judge. 
/.  H.  Fleming,  for  plaintiff.    ^SatnL  Wilder,  for  defendant. 

Davis,  J.  This  was  a  civil  action  for  the  recovery  of  land,  tried  before 
SuEPHEiiD,  J.,  at  the  spring  term,  1887,  of  Wake  superior  court.  Thf  ma- 
terial issue  was :  "Are  the  plaintiffs  the  owners  and  entitled  to  the  possession 
of  the  land  in  question?''  It  was  conceded  that  they  were  the  heirs  at  law  of 
one  Asel  J.  Clifton,  called  John  Clifton,  who  was  killed  in  1827;  that  he 
died  seized  of  a  tract  of  land  in  Wake  county,  wliich  included  the  land  in 
controvei*sy,  and  that  he  left  surviving  him  his  wife,  Mary  Clifton,  who  con- 
tinued to  reside  upon  said  land  for  about  a  year  after  the  death  of  her  hiis- 

*  As  to  the  adtiiissibility  of  8*»C()ndary  evidence  to  show  the  contents  of  public  rt»corjU 
which  have  been  lost  or  desiroycd,  see  Mobley  v.  Watts,  (N.  C.)  ayUe,  G77,  and  note. 
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band,  when  she,  wilh  the  plaintiffs,  moved  to  Georgia,  where  they  have  re-^ 
sided,  and  where  she  died  on  the  twenty-ninth  day  of  May,  1880. 

This  action  was  brought  on  the  seventeenth  of  February,  1887,  and  the 
material  question  was  whether  the  land  mentioned  in  the  complaint  had  ever 
been  assigned  to  said  Mary  as  dower.  For  this  purpose  the  plaintiffs  intro- 
duced the  petition  of  said  Mary,  made  at  the  May  term  of  the  county  court  of 
M'^ake,  1827,  praying  that  her  dower  be  allotted  her.  Also  a  writ'of  dower 
ordered  at  said  term,  returnable  to  the  August  term,  on  which  writ  there  was 
indorsed  the  word  "Executed"  by  the  sheriff,  copies  of  which  papers,  to- 
gether with  the  indorsement,  are  annexed  as  a  part  of  this  case.  The  plain- 
tiff also  introduced  Charles  D.  Upchurch,  who  testifies  that  he  was  and  had 
been  clerk  of  the  superior  court  of  Wake  county  for  10  years,  and  had  been 
in  the  olfice  as  deputy-clerk  from  1874  to  the  time  he  went  in  as  clerk;  that 
the  records  of  the  county  court,  as  found  by  him  in  the  office,  are  incomplete; 
that  he  has  frequently  missed  many  papers;  that  during  the  war,  when 
Sherman  took  possession  of  Raleigh,  some  federal  soldiers  took  all  the  papers 
and  records  to  an  old  field  near  Kaleigh  and  were  about  to  burn  them  when  | 

they  were  prevented  by  a  passing  federal  officer;  that  the  papers  and  records  j 

were  brought  back  in  barrels,  and  tumbled  down  on  the  floor  in  the  court-  | 

house,  and  were  much  exposed;  that  afterwards  the  county  had  the  papers  | 

classified.     Witness  stated  that  he  had  made  diligent  search  in  his  office,  and  | 

could  find  only  these  papers  relating  to  the  case;  tliat  the  trial  docket  of  said  j 

court,  which  included  the  entries  for  the  year  1827,  was  lost,  but  witness  pro- 
duced the  minute  docket  for  that  year.     Witness  testified  that  upon  ins])ect-  ' 
ing  the  records  he  found  that  entries  in  dower  proceedings  appeared  upon 
both  dockets;  that  the  trial  docket  would  show  that  petitions  were  filed,  writa  | 
ordered,  reports  made  and  confirmed,  and  that  the  minute  docket  also  sliowed  ! 
all  tliese  proceedings,  but  the  entries  in  same  proceedings  do  not  always  ap- 
pear in  both  dockets,  but  no  proceedings  appertaining  to  the  allotment  of 
dower  to  the  said  John  Clifton's  widow  appeared  upon  the  said  minute  dock- 
ets, or  upon  any  other  docket  found  in  the  clerk's  office;  that  the  general  in-  | 
dex  of  all  dower  proceedings  was  searched,  but  nothing  relating  to  tliis  pro-  i 
ceeding  was  found;  but  no  index  was  kept  of  dower  proceedings  until  1876. 

W.  S.  Powell  testified  that  he  was  67;  that  since  the  death  of  Asel  J.  Clifton 
he  always  heard  those  in  possession  of  the  locus  in  quo  claim  it  as  the  dower 
of  Mrs.  Clifton,  and  it  always  went  by  that  name.  That  he  knew  of  Zack 
Smith  being  in  possession  after  Mrs.  Clifton  left,  probably  about  1830;  that 
he  claimed  it  as  the  dower  of  Mrs.  Clifton;  that  Wilson  Etheridge  succeeded 
Zack  Smith,  (1  think  he  bought  it;)  that  Lenten  Etheridge  succeeded  Wilson 
Etheridge;  that  one  Jordan  succeeded  him;  that  Jordan  was  succeeded  by 
John  C.  Avera,  who  rented  it  to  Jordan  and  some  negroes;  that  John  C. 
Avera  sold  that  part  of  the  dower  land  lying  east  of  the  Wilmington  &  Ra- 
leigh road  to  William  L.  Fort.  A  copy  of  this  deed  dated  fifth  January,  1839, 
is  annexed  as  part  of  this  case.  That  all  these  persons  spoke  of  and  claimed 
it  as  the  dower  land  of  Mrs.  Clifton,  and  that  William  L.  Fort  always  kept 
the  dower  interest  separate  from  his  own  land;  that  he  cleared  some  of  his 
adjoining  land,  and  left  the  line  trees  of  the  dower  tract,  and  put  his  fence 
on  his  land,  so,  he  said,  the  heirs  could  not  get  his  fence;  he  claimed  it  as  the 
dower  land.  Witness  identified  the  land  sued  for  as  the  land  he  has  been 
speaking  of,  and  testifies  as  to  the  boundaries. 

David  Lewis,  the  administrator  of  William  L.  Fort,  who  died  in  1876,  testi- 
fied that  he  was  64  years  old,  and  had  known  the  land  all  of  his  life;  that  he 
had  known  the  land  pretty  much  since  Clifton  was  killed;  that  he  had  worked 
for  Zack  Smith  and  Etheridge,  and  they  called  the  land  "Widow  Clifton's 
Dower;"  that  when  he  sold  as  administrator,  he  stated  that  he  sold  only  the 
dower  interest.  There  was  other  testimony  corroborating  the  statement  of 
these  witnesses.    It  was  also  in  evidence  that  about  40  years  ago  the  heirs  of 
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CJifton  offered  to  sell  tlieir  interest  to  William  L.  Fort  in  the  dower,  and  he 
said  he  did  not  want  to  buy  it,  as  the  widow  was  young  and  would  live  as  lon^^ 
as  he.  It  was  also  in  evidence  that  said  administrator  sold  the  land  to  D.  I.  Fort» 
the  defendant,  son  of  William  L.  Fort.  A  copy  of  this  deed  dated  twentieth 
March,  1878,  is  sent  up  as  a  part  of  this  case. 

The  defendant  testified  that  he  had  been  in  possession  of  the  land  ever  since, 
claiming  it  adversely  and  as  his  own.  Upon  cross-examination  he  said  he 
knew  it  was  called  the  dower  land  of  Mrs.  Clifton,  and  that  he  knew  his  father 
bought  Mrs.  Clifton's  interest;  that  he  did  not  know  what  her  interest  was; 
"1  thought  the  heirs  would  never  be  heard  from,  and  it  would  be  a  good  spec- 
ulation." 

The  defendant  objected  to  all  of  the  foregoing  evidence  as  incompetent,  and 
insufficient,  because  dower  had  not  been  shown  by  the  record,  and  a  sufficient 
foundation  had  not  been  laid  for  the  introduction  of  parol  testimony  tending 
to  establish  it.  The  court  overruled  the  objection,  and  the  defendant  ex- 
cepted. 

The  defendant  asked  the  following  instructions  of  the  court: 

(1)  There  was  no  legal  evidence  to  go  to  the  jury  showing  that  dower  was 
laid  oil  by  metes  and  bounds,  or  otherwise,  to  Mary  Clifton.  The  court  de- 
clined, and  defendant  excepted. 

(2)  That  the  petition  for  dower,  the  writ,  and  the  return  of  the  sheriff,  in 
the  absence  of  a  report  and  confirmation,  are  not  legal  evidence  of  the  fact 
that  any  dower  was  laid  off  by  metes  and  bounds.  The  court  gave  this  in- 
struction, but  stated  that  the  jury  might  consider  it  in  connection  with  the 
other  testimony,  as  the  loss  of  the  records,  the  search  for  them,  the  occupancy 
of  the  various  persons,  and  their  acts  and  declarations,  and  other  circum- 
stances tended  to  establish  the  dower.  The  defendant  excepted  to  this  quali- 
fication. 

(:J)  Tl^'dt  tlie  recitals  in  the  deed  of  John  C.  Avera  to  William  L.  Fort  are 
not  evidence  against  this  defendant  to  show  that  the  dower  was  laid  off.  The 
•court  stated  that  if  they  believed  that  said  Fort  entered  under  this  deed,  it 
was  proper  for  the  jury  to  consider  it  in  connection  with  his  acts  and  dec- 
larations.    The  defendant  excepted. 

(4)  That  there  is  no  evidence  to  show  that  the  widow  has  ever  been  in  pos- 
session of  the  locus  in  quo  since  the  death  of  A.  J.  Clifton,  except  for  about 
one  year  after  his  death;  and  there  is  no  evidence  to  show  that  the  said 
widow  was  in  possession  of  the  locus  in  quo  by  metes  and  bounds,  or  that 
she  was  not  in  possession  of  the  whole  tract.  The  court  said  there  was  no 
positive  and  direct  evidence  as  to  these  matters,  but  that  they  might,  if  they 
chose,  infer  it  from  the  evidence  before  them.     Defendant  excepted. 

(5)  That  the  evidence  from  the  records  and  the  witnesses  is  too  vague,  un- 
certain, and  indefinite  to  show^  that  dower  was  ever  laid  off.  The  court  de- 
clined.    Defendant  excepted. 

There  was  a  verdict  for  the  plaintiffs,  and  the  defendant  moved  for  a  new 
trial,  assigning  as  grounds  the  rulings  which  were  the  subjects  of  the  forego- 
ing exceptions. 

If  the  land  in  question  was  not  allotted  to  Mary  Clifton,  widow  of  the  an- 
cestor of  the  plaintiffs,  they  cannot  recover;  if  it  was  so  allotted  there  could 
be  no  adverse  possession  as  against  the  plaintiffs  till  the  death  of  the  widow, 
and  as  slie  died  on  the  twenty-ninth  day  of  May,  1880,  and  this  action  was 
comnaenced  on  the  seventeenth  day  of  February,  1887,  the  question  of  the 
statute  of  limitations  is  not  material. 

1.  We  think  the  loss  of  the  record  was  sufliciently  show^n  by  the  testimony 
of  the  clerk,  and  that  secondary  evidence  was  admissible  to  supply  the  loss. 
Tlie  question  raised  by  the  objection  to  the  competency  of  such  evidence  In 
cases  of  lost  records  is  fully  considered  in  the  case  of  Mobley  v.  Watts,  ante,  677, 
(decided  at  tliis  term,)  and  we  refer  to  that  case,  and  the  authorities  there 
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cited.  This  disposes  of  the  exceptions  to  evidence,  and  to  the  first  prayer  for 
instractions,  and  also  to  the  second  as  qualified  by  his  honor. 

2.  The  third  exception  is  to  the  charge  of  his  honor  in  relation  to  tlie  deed 
from  John  0.  Avera  to  William  L.  Fort.  The  deed  from  Avera  to  Fort,  made 
January  5,  1839,  conveys  the  land  in  dispute,  "during  the  life-time  of  John 
Clifton  dec'd's  widow,*'  and  warrants  the  right  and  title  of  said  land  to  said 
Fort,  his  heirs  and  assigns,  so  long  as  the  said  widow  doth  live,  "against  the 
lawful  claims,"  etc.  William  L.  Fort,  by  this  deed,  took  only  an  estate  for 
the  life  of  the  widow  of  John  Clifton,  and  when  the  land  was  sold  in  1878, 
by  David  Lewis,  administrator,  etc.,  of  William  Fort,  under  a  judgment  of  the 
superior  court  of  Wake,  against  the  heirs  at  law  of  William  L.  Fort,  (David 
I.  Fort,  the  present  defendant,  being  one  of  them,)  it  was  stated  by  the  said 
David  Lewis  that  he  sold  only  the  dower  interest,  and  both  Lewis  and  Powell 
testify  that  the  persons  in  possession  always  recognized  the  land  in  dispute  as 
the  dower  of  Mrs.  Clifton.  They  spoke  of  it  and  claimed  it  as  the  "Widow's 
Dower, "  and  William  L.  Fort  who,  by  his  deed,  held  only  an  estate  for  the  life 
of  the  widow,  recognized  the  title  of  the  heirs,  and  claimed  only  the  dower. 
And  it  is  in  evidence  that  the  defendant  himself  knew  that  his  father  bought 
only  Mrs.  Clifton's  interest — that  it  was  called  her  dower.  These  admissions 
of  the  parties  in  possession  are  admissible  to  qualify  their  title,  and  to  show 
that  they  had  an  estate  only  for  the  life  of  the  widow.  Nelson  v.  WJiitfleld, 
82  K.  C.  46.  There  was  no  orror  in  admitting  the  deed  from  Avera  to  Fort, 
as  qualified  in  the  charge  of  his  honor,  and  this  disposes  of  the  third  excep- 
tion. 

o.  The  evidence  shows  a  well-defined  tract  of  land,  known  and  recognized 
as  the  "Widow's  Dower"  by  successive  purchasers,  including  the  defendant 
himself,  who  claimed  only  the  dower  interest  or  life-estate  of  the  widow,  none  of 
them  asserting  any  claim  to  the  reversion,  and  there  was  no  error  in  telling 
the  jury  that  they  might,  if  they  chose,  infer  from  the  evidence  before  them 
that  the  widow  was  in  possession  of  the  locus  in  quo  by  metes  and  bounds, 
and  of  the  whole  tract.  In  fact  the  evidence  tends  clearly  to  show  that  she, 
and  those  claiming  the  dower  interest  under  her,  were  in  possession  from  the 
death  of  her  husband  to  the  time  of  her  own  death.  The  fourth  exception 
cannot  be  sustained. 

4.  There  was  evidence  from  the  record  and  the  witnesses  tending  to  show, 
and  from  which  the  jury  might  be  at  liberty  to  find,  that  the  dower  had  been 
allotted,  and  there  was  no  error  in  refusing  to  give  the  fifth  instruction  asked 
for. 

There  is  no  error. 


Perry  v.  Adams  and  Wife. 

{Supreme  Court  of  North  Carolina.    October  31,  1887.) 

EXECUTOBS  AND  ADMINISTRATORS— SaLK  OP   REALTY— SERVICE  ON  MiNOBS. 

In  an  action  to  recover  possession  of  land,  it  appeared  that  the  plaintiff  in  good 
faith  had  bought  the  same  at  a  sale  by  the  administrator,  under  an  order  of  court, 
for  the  purpose  of  paying  debts  of  the  intestate ;  that  the/em«  defendant,  an  heir  of 
the  intestate,  at  the  time  of  such  sale  was  five  years  of  age,  and  had  a  general  guard- 
ian ;  that  neither  the  guardian  nor  ward  were  made  defendants  in  the  petition,  nor 
served  with  summons  or  i)rocess,  in  the  proceeding;  that  no  guardian  ad  litem  had 
been  appointed,  nor  any  defense  made,  in  behalf  of  the  minor.  JETe/d,  the  provis- 
ions orOode  N.  C.  |  1438*  requiring  that  "no  order  to  sell  real  estate  shall  be  granted 
till  tlie  heirs  or  devisees  of  the  decedent  have  been  made  parties  to  the  proceeding, 
by  service  of  summons,  either  personally  or  by  publication,"  applying  to  infants  as 
well  as  adults,  such  sale  was  void. 
Infancy — Proceedings  against — Lack  op  Service. 

Code  N.  C.  ^  387,  making  valid  judgments  and  other  proceedings  ac^ainst  infants 
in  certain  cases,  has  no  application  to  a  judgment  recovered  in  a  proceeding  in 
which  there  was  no  service  of  process  upon  the  infant,  or  any  other  person  in  his 
behalf. 
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S.  SuBROGATioif— IirvALiD  Exbcutob'b  Sals—Riohtb  op  Pubchasbb. 

Where  one  purchased  land  in  good  faith  at  an  adininfstrator'asale  ander  ordor 
of  court  fur  the  purpose  of  paying  debts  of  the  intestate,  which  sale,  it  sobaequently 
appeared,  was  void  for  infonnalicy,  heldf  the  purchase  money  having  been  applied 
to  the  pavnient  of  the  debts  of  the  decedent,  the  vendee  was  entitles  to  be  sabro- 
gated  t^  the  rights  of  the  creditors,  and  to  have  the  amount  doe  him  charged  upon 
the  land.  1 

Appeal  from  superior  court,  Granville  county;  Clabk,  Judge. 
Batchelor  <&  Devereux  and  E.  C.  8mith,  for  plaintiff.     D.  G,  FouHe  and 
M.  V.  Lanier,  for  defendants. 

Merrimon,  J.  It  appears  that  John  B.  Perry  died  intestate  in  the  ooantj 
of  Granville  some  time  in  the  year  1864,  leaving  surviving  him  as  his  only 
heir  at  law  the  feme  defendant,  then  an  infant  of  tender  years,  who  has  since 
intermarried  with  her  co-defendant. 

At  the  February  term  of  1866  of  the  late  court  of  pleas  and  quarter  sessions 
of  the  county  named,  Samuel  D.  Coley  was  duly  appointed  administrator  of 
the  estate  of  the  intestate  named ;  and  at  the  February  term  of  1867  of  that 
court  the  fevie  defendant  then  being  about  five  years  of  age,  the  adminis- 
trator filed  his  petition  therein,  praying  the  court  to  grant  to  him  a  license 
to  sell  the  land  of  his  intestate,  described  in  the  complaint,  to  make  assets  to 
pay  debts  of  his  intestate.  A  license  was  granted;  the  land  was  sold  in  pur* 
suance  of  the  order  of  the  court  by  the  administrator;  the  plaintiff  became 
the  purchaser  thereof  on  the  twenty-ninth  day  of  April,  1867,  at  the  price  of 
$700;  the  sale  was  confirmed  by  the  court;  and  the  purchase  money  having 
been  paid,  in  pursuance  of  the  order  of  the  court,  the  administrator  executed 
a  deed  purporting  to  convey  the  title  to  the  land  to  the  plaintiff,  and  thus  he 
claims  to  derive  title  to  the  same.  The  feme  defendant  was  named  as  de- 
fendant in  the  petition  mentioned,  and  she  then,  and  next  thereafter  for  a 
long  while,  had  a  general  guardian;  but  there  was  no  service  of  a  summons 
or  any  process  on  her,  she  being  an  infant,  nor  was  her  general  guardian 
named  or  made  a  defendant  in  the  petition,  nor  was  any  summons  or  other 
process  served  on  him  in  that  respect,  nor  was  any  guardian  ad  litem  ap* 
pointed  for  her  in  that  behalf,  nor  was  any  defense  made  for  her,  nor  was 
the  petition  sworn,  nor  were  there  any  afladavits  filed  or  accounts  taken  to 
prove  the  existence  of  necessity  for  selling  the  land  to  make  assets. 

The  defendants  being  in  possession  of  the  land,  the  plaintiff  brought  this 
action  to  recover  possession  thereof,  claiming  to  have  derived  title  thereto  by 
virtue  of  the  deed  executed  to  him  by  the  administrator  mentioned,  and  the 
proceedings,  orders,  and  decrees  made  by  the  said  court  authorizing  him  to 
make  the  same.  The  defendants  admit  that  they  are  in  possession  of  the 
land,  but  deny  that  the  plaintiff  is  entitled  to  have  possession  thereof,  and, 
fu liber,  that  he  has  any  title  thereto;  and  insist  that  the  proceedings  men- 
tioned, and  the  orders  and  decrees  therein,  and  the  sale  of  the  land  made  in 
pursuance  thereof,  are,  as  to  the  feme  defendant,  null  and  void.  The  plain- 
tiff, having  alleged  in  the  complaint  the  circumstances  of  his  title,  insisted 
that,  if  it  was  not  good  and  sutficient,  then  and  in  that  case  he  would  be  en- 
titled to  be  paid  the  money  he  so  paid  for  the  land,  and  the  interest  thereon, 
and  to  have  the  same  declared  to  be  a  charge  upon  the  land ;  and  he  demanded 
judgment  accordingly,  and  asked  for  general  relief. 

1  The  doctrine  of  subrogation  is  so  administered  as  to  secure  essential  Justice,  without 
regurd  to  form,  and  islndependeut  of  any  contractual  relation  between  the  parties  to 
be  affected  by  it.  McNeil  v.  Miller,  (W.  Va.;  2  S.  E.  Rep.  335.  Subrogation  Ukes  place 
only  where  one  has  performed  the  obligations  of  another,  or  has  paid  his  own  debt, 
the  burden  of  which  has  been  assumed  by  another  for  a  valuable  consideration,  or 
when  he  has  paid  incumbrances  for  the  protection  of  his  own  title  or  intere&t^  the  pay- 
ment of  whico  he  has  not  assumed  by  contract.  Blrke  v.  Abbott,  (Ind.)  1  N.  £.  Kep. 
486. 
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On  the  trial,  the  jury  found,  in  response  to  issaes  submitted  to  them*  that 
the  plaintiff  was  not  entitled  to  the  possession,  nor  was  he  the  owner  of  the 
land;  that  he  paid  for  the  same,  to  the  administrator  named,  9700  on  the 
trwenty*ninth  of  April,  1867;  that  the  plaintiff  had  had  possession  of  the  land 
under  his  supposed  purchase  for  13  years;  and  that  the  fair  rental  therefor  for 
each  of  these  years  was  $37.  The  court  adjudged  that  the  plaintiff  was  not 
entitled  to  recover  possession  of  the  land,  but  gave  judgment  in  his  favor  for 
the  sum  of  $1,006.50,  the  money  and  interest  thereon  that  he  paid  therefor^ 
less  the  value  of  the  rents  thereof  for  13  years,  and  declared  the  same  to  be  a 
lien  upon  the  land  in  favor  of  the  plaintiff.  The  plaintiff  appealed  from  the 
Judgment  to  this  court,  assigning  several  grounds  of  error,  and  the  defend- 
ants did  likewise;  but  the  view  the  court  takes  of  the  assignments  of  error  in 
both  appeals,  considered  together,  renders  it  unnecessary  to  state  or  advert  to 
them  severally  or  in  detail. 

The  administrator  named  was  not  made  a  party  to  the  action.  On  the  triaU 
evidence  was  received  tending  to  prove  that  he  received  from  the  plaintiff  the 
purchase  money  of  the  land,  and  applied  it  properly  in  the  payment  of  debts 
of  his  intestate;  but  there  Wiis  no  finding  of  facts  in  this  respect,  nor  was 
any  account  of  his  advances  taken  in  order  to  see  if  there  was  occasion  to  sell 
the  land  to  make  assets  to  pay  debts,  etc.  The  learned  counsel  for  the  plain- 
tiff contended  on  the  argument  here,  that,  inasmuch  as  the  property,  both  per- 
sonal and  real,  of  the  dece^ised  debtor,  in  the  order  mentioned,  is  subject, 
first  and  certainly,  to  be  applied  to  the  payment  of  costs  of  admini8tratiui> 
and  the  debts  of  the  decedent,  the  court  had  authority  to  direct  a  sale  of  the 
land  to  make  assets  for  such  purpose,  and  a  proceeding  and  proper  orders  and 
decrees  to  that  end  would  not  be  void,  although  the  heir  was  not  made  a 
party  thereto  and  he  cited  several  cases  to  support  that  contention.  We  c«in- 
not  accept  this  view  as  correct  in  any  aspect  of  it.  The  law  thus  adminis- 
tered might,  no  doubt  would  very  frequently,  work  serious  injnry  to  the 
heir  or  devisee,  and  he  would  be  left  without  any  practical  or  efficient  remedy^ 
He  should,  as  matter  of  common  justice,  have  just  opportunity  to  see  that 
the  occasion  had  properly  arisen  for  resort  to  tlie  land  descended  or  devised  to- 
him,  and  to  show  the  contrary  if  he  could. 

But,  whatever  may  be  the  extent  of  the  authority  of  a])propriate  courts  in 
some  states  of  the  Union  to  thus  devote  the  land  of  deceased  debtors  to- 
the  payment  of  debts  without  notice  to  the  heir,  in  this  state  the  statute 
(Code,  §  1438)  expressly,  and  we  think  wisely  and  justly,  provides  that  "no 
order  to  sell  real  estate  shall  be  granted  till  the  hcii-s  or  devisees  of  the  dece- 
dent have  been  made  parties  to  the  proceeding,  by  service  of  summons, 
either  personally  or  by  publication,  as  prescribed  in  the  chapter  entitled  •  Code 
of  Civil  Procedure.'  "  This  provision  embraces  infants  as  well  as  adult  per- 
sons. Hence,  this  court  has  repeatedly  and  uniformly  held  that  such  proceed- 
ings, decrees,  and  judgments  are  void  and  of  no  effect,  as  against  the  heir 
not  in  some  sufficient  way  made  a  party  to  the  same,  whether  infant  or  adult. 
Stancill  v.  Qay,  92  N.  C.  462,  and  the  cases  there  cited. 

It  distinctly  appears  in  the  case  before  us  that  the  feme  defendant  was  not 
made  a  party  by  service  of  process,  or  notice  in  any  way,  to  the  proceed- 
ing in  the  court  of  pleas  and  quarter  sessions  in  which  a  decree  was  made 
directing  a  sale  of  the  land  in  question,  descended  to  her  from  her  ances- 
tor, to  make  assets  to  pay  debts  against  his  estate.  During  the  whole  time 
of  the  pendency  of  that  proceeding,  and  for  a  long  while  afterwards,  she 
was  an  infant.  She  wiis  not  served  with  process,  nor  was  her  general  guard- 
ian ;  nor  was  any  guardian  ad  litem  appointed  to  make  defense,  nor  was  any 
defense  made  for  her.  The  court,  therefore,  did  not  obtain  jurisdiction  of  her 
at  all.  The  order  of  sale,  indeed  the  whole  proceeding,  was,  as  to  her,  void 
and  inoperative.  Jurisdiction  of  the  person  is  essential  to  a  valid  order. 
Btancill  v.  Gay,  supra. 
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It  is  further  insisted  for  the  plaintiff,  that  the  proceeding  and  order  of  sale 
therein  was  cured  and  made  effectual  by  the  curative  statute  (Code,  §  387) 
making  valid  judgments  and  other  proceedings  against  infants  and  certain 
other  classes  of  persons  in  certain  cases.  This  is  a  misapprehension  of  the 
true  meaning  of  that  statute.  Neither  by  its  terms,  nor  by  just  interpreta- 
tion of  its  meaning,  does  it  apply  to  or  embrace  cases  where  there  was  no 
•service  of  process  at  all.  It  applies  to  civil  actions  and  special  proceedings 
"wherein  any  or  all  of  the  defendants  were  infants,  ♦  ♦  *  or  where 
there  was  no  personal  service  of  the  summons."  etc. 

The  statutory  provisions  (Code,  g§  181,  214,  217,  par.  2)  prescribing  how 
the  summons  in  civil  actions  and  special  proceedings  shoula  be  served  on  in- 
fants requires  (and  required  at  and  before  the  time  of  the  enactment  of  the 
^ui-ative  statute  mentioned)  per^onaZ  service  upon  them,  and,  likewise,  serv- 
ice upon  the  guardian ;  and  when  the  infant  is  under  the  age  of  14  years,  service 
must  be  made  by  delivering  a  copy  of  the  summons  to  him  personally,  "and  also 
to  his  father,  mother,  or  guardian,  *'  etc.  The  personal  service  upon  the  in  fant 
is  not  regarded,  nor  has  it  been,  as  so  important  as  that  upon  his  guardian, 
by  whom  he  defends,  and  who  is  required  to  make  defense  for  him,  and  it  not 
infrequently  happened  that  there  was  no  personal  service  on  the  infant  as  the 
statute  required.  The  object  of  the  curative  statute  is  to  cure  the  judgment 
^nd  proceeding  when  such  personal  service  was  omitted,  but  it  does  not  em- 
brace cases  where  no  service  was  made  upon  the  infant,  or  any  other  person 
in  his  behalf,  as  the  statute  requires  to  be  done.     Stancill  v.  Gay,  supra. 

The  plaintiff,  however,  undertook  to  purchase  the  land,  so  far  as  appears, 
in  good  faith;  and  to  tlie  extent  that  the  money  he  paid  to  the  administrator 
was  applied  to  the  payment  of  debts  of  the  intestate  and  the  costs  of  admin- 
istration that  the  personalty  was  insufficient  to  pay,  to  that  extent  he  relieved 
ihe  land  in  question,  and  is  entitled  to  be  subrogated  to  the  rights  of  the 
creditors  when  debts  and  costs  were  so  paid,  and  to  have  the  sum  of  money 
due  to  him  charged  upon  the  land.  It  would  be  unconscionable  to  allow  the 
feme  dffendant,  in  that  case,  to  have  the  land  discharged  of  the  debt  due  the 
plaintiff  for  money  thus  paid  by  him,  and  applied  to  relieve  the  same.  WiU^ 
iams  V.  Williams,  2  Dev.  Eq.  69;  Sanders  v.  8andei's,  Id.  2(52;  IScott  v. 
Dunn,  1  Dev.  &  B.  Eq.  425;  Springs  v.  Harcen,  3  Jones,  Eq.  96;  Laws  v, 
Thompson,  4  Jones,  (N.  C.)  104.  The  plaintiff  must  be  charged  with  the 
rents  of  the  land  during  the  time  he  had  possession  of  it. 

So  much  of  the  judgment  appealed  from  as  declares  that  the  plaintiff  is  not 
the  owner  of,  nor  entitled  to  the  possession  of,  the  land,  is  affirmed.  In  other 
respects  it  must  be  set  aside,  tlie  administrator  made  a  party  defendant,  an 
account  be  taken,  and  judgment  given  in  accordance  with  the  rights  of  the 
parties,  to  be  ascertained  and  settled  as  indicated  hertnn.  To  that  end  let  this 
opinion  be  certitied  to  the  superior  court  according  to  law.    It  is  so  ordered. 


SuGQ  and  AVife  v  Hartford  Ins.  Co. 

{Sn})reme  Court  of  North  Carolina.    October  31,  1887.) 

Insurance— FoRrEiTUHB— Breach— Bona  Fides. 

Plaiiitiffs  took  out  a  policy  of  insurance  which  contained  a  clause  rendering  the 
policy  void  if  plaintifTs  should  effect  any  subsequent  insurance  without  the  conseDt 
of  the  company.  In  forgetful n ess,  and  without  intent  to  defraud  the  defendant 
company,  plaintiffs,  withont  knowledge  or  consent  of  the  defendant,  afterwarils 
took  out  two  other  policies  on  the  same  property.  Held,  that  the  good  faith  of  the 
piiiintitfs  could  not  prevent  the  defendant  from  having  the  fall  benetit  of  the  for- 
feiture. 

Same— FoRFEiTUBE — Other  Insurance. 

Plaintiffs  sued  defendant  for  a  loss  under  a  policy  which  read  :  "  Or  if  there  shall 
be  any  other  insurance,  whether  valid  or  otherwise,  on  the  property  insured,  or 
any  part  thereof,  at  the  time  this  policy  is  issued,  or  at  any  time  during  its  contin- 
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uance,  without  the  consent  of  this  company  written  hereon  •  •  •  this  policy 
shall  be  void.'*  Afterwards  plaintiff's  enected  two  other  policies  of  insurance,  and 
each  contained  a  similar  clause  tu  the  one  above  set  forth.  Held^  that  the  subse- 
quent insurance,  whether  "valid  or  otherwise,'*  rendered  the  policy  sued  upon 
void.* 

Appeal  from  superior  court,  Pitt  county;  J.  H.  Merrimon,  Judge, 
W.  B.  Hodman^  Jr.,  for  plaintiffs.     Geo,  H,  Brown  and  Jno.  H,  Small,  for 
defendant. 

Merrimon,  J.  The  plaintiffs  sue  to  recover  the  money  alleged  to  be  due  to 
the  feme  plaintiff  upon  the  policy  of  insurance  of  the  defendant  made  to  her, 
specified  in  the  complaint,  which  contains,  among  other  provisions,  conditions, 
and  stipulations,  a  clause  in  these  words :  **  Or  if  there  shall  be  any  other  insur- 
ance, whether  valid  or  otherwise,  on  theproperty  insured,  or  any  part  thereof,  at 
the  time  this  policy  is  issued,  or  at  any  time  during  its  continuance,  without 
the  consent  of  this  company  written  hereon,  or  if  the  risk  be  increased  by 
any  means  within  the  control  of  the  assured,  this  policy  shall  be  void,*'  etc. 

By  consent  of  the  parties  the  court  found  the  facts,  the  material  part  of 
which  findings  necessaij  to  be  set  forth  here,  is  as  follows:  It  is  admitted  by 
plaintiffs  that  subsequent  to  the  issuing  of  the  policy  sued  on,  to- wit,  on  May 
17,  1886,  plaintiff  Mittie  E.  Sugg  took  out  policies  of  insurance  in  the  Pam- 
lico Banking  &  Insurance  Company,  in  the  sum  of  $1,500,  and  in  the  Creorgia 
Home  Insurance  Company  in  the  sum  of  $1,500,  and  of  these  two  later  poli- 
cies $1,000  each  was  placed  on  the  two-story  brick  house  described  in  com- 
plaint, and  $500  each  covering  the  piano,  the  household  furniture,  silver, 
glass,  crockery,  and  wearing  apparel.  Defendant's  policy  covers  $1,200  on 
said  building,  $650  on  said  household  and  kitchen  furniture  above  mentioned^ 
and  $150  on  piano  above  mentioned,  and  contains  three-fourths  value  clause. 
Plaintiffs  further  admit  that  defendant  company,  or  its  agents,  had  no  notice 
of,  and  did  not  consent  to,  the  said  subsequent  insurance  above  specified,  on 
the  same  property.  The  defendant  admits  that  said  subsequent  insurance 
was  taken  out  in  forgetfulness  of  the  existence  of  the  policy. sued  upon,  and 
with  no  intent  to  defraud  defendant  company.  Upon  the  facts  found,  the 
court  was  of  the  opinion  that  the  plaintiffs  could  not  recovei*,  and  gave  judg- 
ment for  the  defendant.  The  plaintiffs,  having  excepted,  appealed  to  this 
con  it. 

The  contract  of  insurance  embodied  and  set  forth  in  the  policy  sued  upon 
must  receive  a  reasonable  and  just  interpretation;  and  the  intention  of  the 
parties  to  it,  thus  ascertained,  must  prevail.  Contracts  of  this  chaia<^ter,  al- 
though in  some  respects  peculiar,  are  governed  by  the  same  principles  that 
govern  other  contracts,  and  are  not  different  from  others  as  to  the  rules  of 
intei*pretation  applicable  in  varying  aspects  of  them.  The  purpose  of  courts 
in  construing  them  is  to  ascertain  what  the  parties  mean  and  intend;  what 
they  have  respectively  agreed  to  do  or  not  to  do;  how  they  have  agreed  to  be 
affected,  to  be  bound  or  not  to  be  bound.  It  is  not  the  province  of  the  court 
to  amend,  modify,  or  make  a  contract  for  the  parties;  or  to  reform  their  con- 
tract so  as  to  render  it  reasonable,  expedient,  and  just;  or,  in  the  absence 
of  fraud,  accident,  or  mutual*  mistake,  to  relieve  them  from  misadventure, 
imidvei-tence,  hard  bargains,  disadvantage,  loss,  and  damage,  occasioned  by 
lack  of  foresight,  forgetfulness,  misfortune,  and  negligence.  Contracts  are 
serious  things,  and  parties  capable  of  contracting  must  be  held  by  the  courts, 
when  properly  called  upon,  to  a  due  observance  of  their  contract,  and  those 
of  insurance  as  well  as  others,  however  unfortunate,  disadvantageous,  or 
disastrous  the  results  flowing  from  them  may  be  to  one  side  or  the  other. 
All  lawful  contracts  must  be  binding  upon  those  who  make  them,  and  as 
they  make  them.     Now,  the  feme  plaintiff  expressly  agreed  with  the  de- 

'See  note  at  end  of  case. 
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fendant  that  the  policj  sued  upon  should  be  void  if  there  should  "be  any 
other  insurance,  whether  valid  or  otherwise,  on  the  property  insured,  or  any 
part  thereof,  at  the  time  this  policy  is  issued,  or  at  any  time  during  its  con- 
tinuance, without  the  consent  of  "this  company  (the  defendant)  indorsed** 
thereon. 

It  is  admitted  by  tlie  plaintiffs  that,  subsequently  to  the  execution  of  the 
policy,  and  "during  its  continuance,  without  the  consent"  of  the  defendant 
written,  or  otherwise,  ** other  insurance'*  was  taken  and  had  by  thefsTne  plain- 
tiff upon  the  property  so  insured,  for  very  considerable  sums  of  money,  of 
which  the  defendant  and  its  agents  had  no  notice.  It  had  no  notice  of,  nor 
did  it  in  any  way  consent  to,  the  same.  There  was  therefore  no  waiver  of 
its  rights  as  to  the  forfeiture  thus  wrought,  if  it  might  under  other  circum- 
stances have  done  so.  The  mere  fact  that  the  plaintiffs  forgot  "the  existence 
of  the  policy  sued  upon,  and  with  no  intent  to  defraud  defendant,"  at  the 
time  the  subsequent  insurance  was  taken,  cannot  help  them.  The  defendant 
was  In  no  way  or  sense  to  blame  for  such  forgetfulness,  and  cannot  be  preju- 
diced by  it. 

It  appears  that  the  two  policies  of  subsequent  ''other  insurance"  each  con- 
tained this  provision:  '*Orif  there  shall  be  any  other  insurance,  whether  valid 
or  otherwise,  on  the  property  insured,  or  any  part  thereof,  at  the  time  tliia 
policy  is  issued,  or  at  any  time  during  its  continuance,  without  the  consent 
of  this  company  indorsed  hereon,  this  policy  shall  be  void."  It  is  contended 
for  the  plaintiffs  that  inasmuch  as  there  was  other  existing  insurance  of  the 
property  thus  Insured,  at  the  time  these  policies  were  executed,  they  were 
ineffectual  and  void,  never  took  effect,  and  therefore  the  policy  sued  upon 
was  unaffected  by  them,  and  remained  valid.  This  argument  is  without  sub- 
stantial force.  The  clause  of  the  policy  sued  upon,  recited  above,  expressly 
embraced  *' any  other  insurance,  whether  t^a^td  or  otherwise,**  and  provided 
that  the  same  should  render  the  policy  void.  The  very  purpose  was  to  ex- 
clude and  guard  against,  not  only  subsequent  valid  insurance,  but  all  other 
supposed  or  intended  to  be  valid.  Else,  why  were  the  words  "or  otherwise" 
used?  Are  these  significant,  apt  words  to  be  treated  as  meaningless?  Did 
the  parties  intend  that  they  should  serve  no  purpose  ?  Surely  these  questions 
cannot  be  answered  in  the  affirmative.  The  terms  employed  are  explicit,  com- 
prehensive, and  exclusive,  and  they  imply  a  distinct,  obvious  purpose.  The 
manifest  purpose  of  the  provision  in  question  was  to  prevent  possible  motive 
— the  creation  of  it — of  the  insured  to  obtain  larger  insurance  of  thepropeity, 
and  then  burn  it,  with  a  view  to  get  the  money  agreed  to  be  paid  by  each  and 
all  the  insurers  in  case  of  loss.  If  the  insured  believed  the  subsequent  insur- 
ance valid,  as  he  might  do  whether  it  was  so  or  not,  such  belief  would  raise 
the  motive  intended  to  be  guarded  against,  as  certainly  as  if  it  had  been  valid. 
To  guard  against  such  possibilities  is  not  unlawful  nor  unreasonable,  and  when 
parties  choose  to  Incorporate  into  their  contracts  provisions  against  them,  it 
is  the  plain  duty  of  the  courts  to  give  them  effect. 

That  the  plaintiffs  acted  in  good  faith  in  respect  to  the  subsequent  insur- 
ance, and  the  defendant  suffered  no  injury,  cannot  prevent  the  latter  from 
having  full  benefit  of  the  forfeiture  occasioned' by  the  violation  of  the  clause 
in  question  of  the  policy,  because  the  parties  so  agreed;  and  it  may  be  that 
but  for  this  agreement  the  defendant  would  not  have  made  the  contract  of 
insurance  at  all.  It  may  be  that,  as  matter  of  grace  and  liberal  fair  dealing, 
the  defendant  ought  to  share  in  the  loss  sustained  by  the  feme  plaintiff,  but 
with  tliat  we  have  nothing  to  do. 

Judgment  affirmed. 

NOTE. 

Ikbubancs— '*Othsb  Insubanob."  If  an  insurance  policy  contains  a  olause  that  it 
shall  be  void  in  case  other  insurance  is  taken,  "  whether  valid  or  not,"  and  other  in- 
surance is  taken,  the  fact  that  the  latter  contract  is  invalid  does  not  take  it  out  of  the 
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condition  against  further  insurance,  if  to  avoid  the  prohibited  policy  requires  the  pro- 
duction of  facts  extraneous  to  it.  Otlierwise,  if  the  additional  insurance  is  in  and  of 
itself  void.  Insurance  Co.  v.  Lamar,  (Ind.)  7  N.  E.  Rep.  241.  But  an  insurance  policy 
containing  such  a  clause  was  held  not  to  be  affected  by  the  fact  that  another  policy  had 
been  taken  out  previously,  the  latter,  on  account  of  the  violation  of  one  of  its  conditions, 
liavJug  become  void  at  the  time  thesubsequent  policy  was  issued.  Stevens  v.  Insurance 
Co.,  (Iowa,)  29  N.  W.  Rep.  769.  And  a  policy  containing  simply  the  provision  that  it 
is  to  become  void  in  case  of  other  insurance  being  subsequently  obtained  without  the 
written  consent  of  the  company  is  not  rendered  inoperative  by  the  fact  of  other  insur- 
ance being  taken  without  the  required  consent  of  tne  company,  where  the  prohibited 
insurance  is  void  and  accepted  us  such  by  all  parties.  Behrens  v.  Insurance  Co.,  (Iowa,) 
19  N.  W.  Rep.  838.  But  in  Minnesota  the  court  holds  that  a  policy  containing  such  a 
condition  j»  defeated  by  the  taking  of  "other  insurance,"  although  the  later  insurance 
is  by  its  terms  void.  Funke  v.  Insurance  Ass'n,  IS  N.  W.  Rep.  164.  Such  a  policy  does 
not  become  void  if  the  dilferent  policies  do  not  legally  cover  the  same  property,  al- 
though there  may  be  some  mingling  of  the  goods.  Insurance  Co.  v.  Hocking,  (Pa.)  8 
Atl.  Rep.  417. 


Knoti  V.  Raleigh  &  G.  B.  Go. 
{Snjyreme  Court  of  North  Carolina.    November  7,  1887.) 

1.  Carrtkbs — Damage  to  Kreioitt^Connectiwg  Link. 

In  an  action  to  recover  for  damages  done  to  tobacco  while  being  carried  over 
defendant's  road  and  other  lines,  the  court  instructed  the  jury  that  if  they  found 
that  the  tobacco  was  not  damaged  while  it  was  in  the  custoay  of  the  defendant, 
but  that  the  same  was  delivered  in  good  condition  to  the  P.  &  W.  road,  the  plain- 
tiff was  not  entitled  to  recover.  There  was  no  proof  of  an  agreement  or  partner- 
sliip  between  the  roads  over  which  the  tobacco  was  carried.  Heid,  that  the  instruc- 
tion was  correct.* 

2.  Same. 

In  an  action  to  recover  damages  for  injury  to  tobacco  shipped  over  several  lines 
of  road,  the  evidence  sliowed  that  the  only  contract  of  shipment  was  the  receipt 
given  by  the  line  of  road  which  received  the  tobacco  from  the  shipper.  The  de- 
fendant was  not  a  party  to  the  receipt.  Udd,  that  the  derendant  was  not  bound  by 
such  receipt,  and  in  the  absence  of  any  contract,  by  defendant,  express  or  implied, 
defendant  was  only  bound  to  deliver  the  goods,  as  forwarding  agent,  to  the  next 
line  of  road. 

3.  Evidence— Opinion— Foundation  fob. 

In  an  action  to  recover  damages  for  injury  to  goods  shipped  over  defendant  road, 
an  agent  of  defendant  testified  that  the  goods  were  delivered  in  good  condition  to 
the  next  line  of  road,  and  that  his  knowledge  was  derived  from  the  custom  of  the 
road  receiving  goods  from  another,  of  examining  them,  and,  if  in  good  condi- 
tion, receiving  them,  and  checking  them  **all  right."  Held^  that  the  evidence  was 
competent  to  show  a  delivery  of  the  goods  in  good  condition. 

4.  Same — Documentary— Record  of  Signal  Service  Officer. 

In  an  action  to  recover  damages  from  a  railroad  company,  for  injury  to  to- 
bacco bales  from  rain,  while  in  its  possession,  a  witness  testified  that  he  was  a  vol- 
unteer weather  observer,  appointed  by  the  United  States  government,  and  his  rec- 
ord of  the  weather,  on  the  daj^  the  tobacco  was  in  the  hands  of  the  defendant,  was 
introduced  in  evidence  to  show  that  it  did  not  rain  on  that  day  until  9:45  at  night, 
— after  the  tobacco  had  passed  out  of  the  hands  of  defendant.  Eeldf  that  the  rec- 
ord of  the  weather  being  oflicial,  and  made  by  witness  in  the  course  of  his  public 
duty,  was  competent  evidence. 

Appeal  from  superior  court,  Granville  county;  Philips,  Judge. 
R.  W,  Winston,  for  plaintiff.    E.  C.  Smith,  for  defendant. 

Davis,  J.  Givil  action  to  recover  damages  for  injury  to  tobacco  shipped 
from  Oxford,  North  Carolina,  to  Richmond,  Virginia,  tried  before  Philips, 
J.,  at  spring  term,  1887,  of  Granville  superior  court.  The  tobacco  was  deliv- 
ered by  the  plaintiff  to  the  Oxford  &  Henderson  Railroad  on  the  nineteenth 

>  Two  corporations  owning  continuous  lines  may  become  joint  carriers.  Swift  y. 
Steam-Ship  Co.,  (N.  Y.)  12  N.  E.  Rep.  583.  Respecting  the  liability  of  carriers  for  the 
negligence  of  connecting  lines,  see  Railroad  Co.  v.  Pritchard,  (Ga.)  1  S.  £.  Rep.  261, 
and  note;  Wallingford  v.  Railroad  Co.,  (S.  C.)  2  S.  £.  Rep.  19:  Railroad  Co.  v.  Hogers, 
(Tex.)  3  S.  W.  Rep.  680;  Wharf-Boat  Ass'n  v.  Wood,  (Miss.)  2  South.  Rep.  76. 
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of  February,  1884,  for  which  a  receipt  was  given  as  follows:  "Received  of 
F.  R.  Knott,  subject  to  conditions  named  on  back  of  this  receipt,  [the  tobacco, 
iescribing  it,]  in  apparent  good  order,  to  be  sent  to  Allen  &  Shaffer,  Rich- 
mond, Va."  The  cunditions  named  on  the  back  of  the  receipt  contained  a 
number  of  limitations  upon  the  liability  of  the  company,  of  which  the  only 
one  material  to  this  case  is  as  follows:  '*Tbe  O.  &  U.  H.  R.  Co.  is  hereby  au- 
thorized to  deliver  goods  to  any  other  company  or  person  for  transportation ; 
such  company  or  person  so  selected  to  be  regarded  exclusively  as  the  agent  of 
the  owner,  and  as  such  alone  liable;  and  theO.  &H.  R.  R.  Co.  shall  not  in  any 
event  be  responsible  for  the  negligence  or  non-performance  of  any  such  per- 
son or  company."  It  was  in  evidence  that  the  Oxford  &  Henderson  road, 
the  Raleigh  &  Gaston  road,  the  Petersburg  &  Weldon  road,  and  the  Richmond 
&  Petersburg  road  were  connecting  roads  in  the  line  between  Oxford  &  Hich- 
mond;  that  the  Oxford  &  Henderson  road  is  separate  and  distinct  from  the 
others,  and  not  under  the  same  management;  that  the  plaintiff ^s  tobacco  was 
received  from  the  Oxford  &  Henderson  road  on  February  19th,  about  10 
o'clock  A.  M.,  and  forwarded  by  the  defendant  company  to  Weldon,  a  distance 
of  about  55  miles,  about  11  o'clock  on  the  same  day. 

W.  J.  Robards,  agent  of  defendant  company  at  Henderson,  among  other 
things,  testified:  "Freights  from  Oxford  to  Richmond  would  go  over  the  Ox- 
ford &  Henderson,  the  Raleigh  &  Gaston,  the  Petersburg  and  Weldon,  and 
the  Richmond  &  Petersburg  roads;  that  they  were  connecting  lines,  but  not 
under  the  same  management;  that  he  saw  no  bill  of  lading  for  the  tobacco, 
nor  was  any  notice  given  him  that  one  had  been  given;  that  he  gave  mani- 
fests for  the  tobacco,  marking  on  it,  'F.  R.  Knott,  consignor,  Allen  &  Sli<if- 
fer,  Richmond,  Va.,  consignee,'  and  under  Knott's  name  was  written,  'O.  & 
H.  R.  R.,'  to  show  from  whom  it  was  received.  The  Oxford  &  Henderson 
road  manifests  to  us,  and  we  from  Henderson.  The  Raleigh  &  Gaston  and 
the  Petersburg  &  Weldon  roads  divide  freights.  Our  custom  is  to  run  freights 
to  Richmond,  and  collect  when  they  get  to  Weldon."  It  was  in  evidence  that 
on  February  19th,  at  6  o'clock  p.  m.,  the  cars  containing  the  plaintiff's  to- 
bacco were  turned  over  to  the  Petersburg  &  Weldon  road. 

J  B.  Tilgman,  assistant  agent  for  the  defendant  company  at  Weldon. 
among  other  things,  testified:  ''No  exception  was  tnade  to  the  delivery  of  the 
freight.  ♦  ♦  ♦  The  agent  of  the  Petersburg  &  Weldon  road  made  an  ex- 
amination of  the  cars,  and  no  exceptions  were  made.  The  cars,  when  they 
arrived  at  Weldon,  were  sealed  and  in  good  condition.  *  ♦  *  To  the  best 
of  my  knowledge  they  [the  goods]  were  in  good  order  and  condition  when  re- 
ceived in  Weldon."  The  defendant's  counsel  asked  the  question:  "What  do 
you  found  that  knowledge  upon?"  The  witness  answered:  *'  Upon  the  custom 
that  exists  between  the  roads  at  Weldon  that,  if  the  agent  of  the  Petersburg 
and  Weldon  Company,  after  examination,  found  that  anything  was  wrong,  he 
would  not  have  received  them,  and  when  he  checked  them,  meaning  they  were 
*  all  right. ' "  The  answer  was  objected  to  by  the  plaintiff;  objection  overruled ; 
exception. 

T.  A.  Clark,  witness  for  defendant,  testified  "that  in  February,  1884,  be 
kept  a  meteorological  record  at  Weldon  by  appointment  from  the  chief  signal 
ofiicer  of  the  United  States  at  Washington,  and  that  he  has  kept  such  a  record 
since  February,  1872;  that  it  is  a  public  record,  and  his  appointment  is  in 
writing,  but  he  did  not  bring  it  with  him;  that  he  is  known  as  a  volunteer 
weather  observer,  and  makes  monthly  official  reports  to  Washington,  D.  C; 
n»  m  m  that  he  has  taken  no  oath,  given  no  bond,  and  his  apiK>lntment  is 
not  under  seal;  that  the  record  now  produced  is  in  his  own  handwriting,  hav- 
ing made  it  contemporaneous  with  the  matter  of  which  it  purports  to  speak." 
Tiie  defendant  then  offered  to  show  by  this  witness  and  record  **that  in  Wel- 
don, February  19,  1884,  at  2  o'clock  p.  m.,  it  was  fair,  at  7  o'clock  p.  m.  it 
was  clear,  and  that  no  rain  fell  before  9:45  p.  m.    The  rain  began  then,  and 
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stopped  next  morning  at  2 :  30.  Between  these  hours  there  was  a  storm . "  The 
plaintiff  objected;  objection  overruled,  and  the  plaintiff  excepted.  The  wit- 
ness testified  as  above,  and,  upon  cross-examination,  said  **he  had  no  personal 
recollection  of  the  storm.    He  did  not  always  know  when  it  starts  to  rain." 

C.  P.  Powell,  agent  of  the  Oxford  &  Henderson  road  at  Oxford,  among 
other  things,  testified  *'that  the  freight  charges  on  the  Raleigh  &  Gaston  and 
Petersburg  &  Weldon  road  are  divided;  that,  in  1884.  they  belonged  to  a  line 
of  associated  roads;  that  the  Oxford  &  Henderson  road  did  not.'' 

There  was  evidence  tending  to  show  that  the  tobacco  was  in  good  oixier 
when  shipped  from  Oxford  on  the  nineteenth  of  February.  There  was  also 
evidence  tending  to  show  that  one  package  of  it  was  received  in  Richmond  on 
the  twentieth  of  Pebruaiy  in  a  wet,  sobby,  and  damaged  condition.  There 
was  also  evidence  tending  to  show  that  the  tobacco  was  shipped  from  Hen- 
derson in  good  and  safe  cars,  well  covered  and  protected. 

The  plaintiff  tendered  the  following  issues,  which  were  submitted  to  the 
jury:  (1)  Was  the  tobacco  in  good  condition  when  delivered  to  the  defendant? 
(2)  Was  it  damaged  when  in  possession  of  the  defendant?  (8)  Was  it  dam- 
aged  by  the  defendant's  negligence,  or  that  of  its  agents  or  servants?  (4) 
If  so,  what  was  the  amount  of  damage? 

It  was  agreed  that  the  judge  need  not  read  his  notes  of  the  evidence  to  the 
jury.  The  counsel  for  the  defendant  asked  the  court  to  charge  the  jury  that 
there  was  no  evidence  of  any  damage  to  the  tobacco  while  it  was  in  defend- 
ant's possession;  in  reply  to  which  his  honor  said:  "I  will  not  read  over  m^ 
notes  to  see  if  there  was  any  evidence  or  not  that  the  tobacco  was  damaged 
while  in  defendant's  possession,  but  will  leave  it  to  the  jury  to  pass  on  the 
Issues  from  all  the  evidence.  The  counsel  for  the  plaintiff  and  the  defend- 
ant agree  that  I  need  not  read  over  my  notes  to  refresh  the  memories  of  the 
jury  as  to  what  the  witness  has  testified  to  while  on  the  stand." 

"The  court  charged  the  jury  that,  if  they  believe  that  the  tobacco  was  not 
damaged  while  it  was  in  the  custody  of  the  defendant,  but  that  tlie  same  was 
delivered  in  good  condition  to  the  Petersburg  &  Weldon  road,  the  plaintiff  is 
not  entitled  to  recover."  The  plaintiff  excepted  to  this  charge.  There  was 
a  verdict  and  judgment  for  the  defendant  and  appeal  by  plaintiff.  The  plain- 
tiff insists  that  the  Raleigh  &  Gaston  road  was  the  first  of  the  continuous 
connecting  lines  of  road  to  Richmond,  and  that  it  was  liable  for  damages  sus- 
tained on  any  one  line  of  the  continuous  roads;  that  if  the  damage  did  not 
occur  on  the  Oxford  &  Henderson  road,  then  the  defendant  was  responsible 
for  the  safe  delivery  in  Richmond;  and  for  this  he  cites  Phillips  v.  Railroad 
Co,,  78  N.  G.  298.  The  cases  are  unlike.  In  that  case  the  North  Garoliiia 
Riiilroad  Oompany  received  from  the  plaintiff  a  bill  of  goods  to  be  shipped 
from  Raleigh,  North  Carolina,  to  Monroe,  Louisiana.  The  bale  was  deliv- 
ered at  the  terminus  of  the  North  Carolina  road  at  Charlotte  to  the  Charlotte 
&  Columbus  road,  and  was  lost  between  Charlotte  and  Monroe,  and  the  plain- 
tiff sought  to  hold  the  North  Carolina  road  responsible,  alleging  a  special  con- 
tract. The  issues  submitted  were:  (1)  Did  the  defendant  make  a  special  con- 
tract with  the  plaintiff  to  transport  the  goods  to  Monroe?  (2)  Was  the  bale 
lost  on  the  route?  It  was  held  that  the  receipt  given  by  the  defendant,  and 
the  assurance  given  by  its  agent  to  the  shipper  that  the  goods  would  reach 
Monroe  in  a  few  days  in  good  condition,  and  that  he  (the  sliipper)  could  pay 
the  freight  at  Monroe  when  the  bale  reached  that  place,  was  no  evidence  of 
a  special  contract  on  the  part  of  the  North  Carolina  Railroad  Company  that 
the  goods  should  be  safely  delivered  at  Monroe ;  and  its  liability  was  discharged 
when  it  delivered  the  goods  to  the  next  connecting  road;  and  the  jury,  hav- 
ing found  upon  such  evidence  that  there  was  a  contract,  it  was  declared  to  be 
erroneous  and  a  new  trial  was  awarded. 

In  the  case  before  us  there  was  no  evidence  of  any  contract,  except  that 
contained  in  the  receipt  given  by  the  Oxford  &  Henderson  road,  and  that 
v.3s.E.no.l5 — 47 
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could  ID  DO  way  biDd  tbe  Raleigh  &  Ga^too  road;  and  the  manifest  given  by 
the  agent  of  the  defendant  at  Henderson  does  not  bind  the  company  to  do  more 
than  deliver  the  goods,  as  a  forwarding  agent,  to  the  next  sacceeding  line,  in 
the  absence  of  any  contract,  express  or  implied. 

There  was  evidence  tending  to  show  that  the  Raleigh  &  Gaston  and  the 
Petersburg  and  Weldon  roads  belonged  to  a  line  of  associated  railroads*  and 
that  these  roads  divided  the  freight  charges,  but  there  was  no  evidence  of  sach 
a  division  with  the  Richmond  &  Petersburg  road.  Undoubtedly,  a  connecting 
line  of  carriers  may  form  an  association  or  copartnership,  by  which  each  may 
become  liable  for  the  others,  but,  assuming  that  there  was  in  fact  such  an  as- 
sociation, there  is  no  allegation  of  it  in  the  complaint,  or  that  by  any  contract 
or  agreement  the  Raleigh  &  Gaston  road  was  to  be  liable  for  an^  carrier  be- 
yond its  own  terminus;  and,  in  the  absence  of  any  allegation  or  proof  of  such 
an  agreement,  its  liability  ceased  when,  as  a  forwarding  agent,  (and  in  the 
absence  of  proof  it  could  be  held  to  be  no  more,  as  the  Oxford  &  Henderson 
road  was,)  it  delivered  the  tobacco  in  good  condition  to  the  succeeding  line. 
It  is  true  that  in  the  third  allegation  of  the  complaint  it  is  charged  that  the 
defendant  agreed  to  carry  the  tobacco  safely  to  Richmond;  but  this  was  de- 
nied, and  though  it  made  an  issue,  it  was  not  presented  nor  tendered  as  such 
by  the  plaintiff,  and  cannot,  therefore,  be  considered. 

In  response  to  the  material  issues  tendered  by  the  plaintiff,  the  jury  find 
that  the  tobacco  was  not  damaged  when  in  the  possession  of  the  defendant,  or 
by  its  negligence  or  that  of  its  agents  or  servants. 

In  Phifer  v.  Railway,  89  N.  C.  311,  it  was  alleged  that  the  defendant  com- 
pany, (the  Carolina  Central,)  "for  a  valuable  consideration,  contracted  to  carry 
cotton  from  Lincolnton  to  New  York  over  its  own  and  the  lines  of  other  com- 
panies, using  the  latter  as  agencies  of  its  own  for  this  purpose, '' and  in  a  sec- 
ond cause  of  action,  "that  the  defendant,  as  one  of  a  partnership  association 
of  common  carriers  formed  by  itself  and  other  companies,  [naming  them,]  on 
behalf  of  all,  undertook  and  agreed  to  convey  cotton  safely  along  and  over  the 
entire  route  to  the  terminus  in  New  York."  There  was  not  only  allegation 
of  associationt  but  of  partnership,  and  the  evidence  was  certainly  as  strong 
as  in  the  present  case,  (in  which  there  are  no  such  allegations,)  and  it  was  heli 
that  the  facts  of  that  case,  to  which  we  need  only  refer,  constituted  a  mere 
association  between  the  different  lines,  each  undertaking  to  transport  over 
its  own  line  and  act  as  agent  in  forwarding  to  the  next  succeeding  line,  and 
that  it  was  not  a  copartnership,  in  which  one  was  liable  for  all.  The  subject 
is  there  discussed  at  length  by  the  chief  justice,  and  we  refer  to  it,  and  tlie 
authorities  cited,  ^among  them  Phillips  v.  Railroad,  supra,^  as  conclusive 
against  the  plaintiff  upon  the  question  of  the  liability  of  the  aefendant  com- 
pany for  loss  beyond  its  terminus. 

The  objection  to  the  answer  given  by  the  witness  Tilgman  cannot  be  sus- 
tained. The  Raleigh  &  Gaston  road  delivered  to  the  Petersburg  &  Weldon 
road  at  Weldon.  The  agent  of  the  receiving  road  makes  examination  of  the 
goods  or  packages,  and  if  not  in  good  condition,  or  apparent  good  condition, 
they  will  not  be  received;  but,  if  in  good  condition,  they  are  checked  as  "all 
right. "  This  was  the  custom ,  and  was  a  very  good  foundation  for  his  knowl- 
edge. 

Neither  can  the  objection  to  the  evidence  of  the  witness  Clark,  and  the  rec- 
ord introduced  by  him  be  sustained.  Undoubtedly,  he  might  refresh  his 
memory  by  a  written  memorandum  made  at  the  time,  but  the  record  of  the 
state  of  the  weather  was  something  more.  It  was  a  record  (official  or  qua^i 
official  in  its  character  and  of  a  public  nature)  made  in  the  course  of  his  pub- 
lic duty  of  what  occurred  under  his  personal  observation,  and,  when  properly 
identified  and  authenticated,  was  in  itself  evidence.  1  Greenl.  Ev.  §  483.  It 
was  competent  to  show  the  state  of  the  weather.  Burwell  v.  Railroad^  94  N. 
C.  451. 


Digiti 


zed  by  Google 


N.  C]  ROYSTKB  V,  COUNTY  OF  GRANVILLE.  739 

It  does  not  appear  from  the  record,  though  insisted  upon  here  for  the  plain- 
tiff, that  there  was  any  objection  to  the  refusal  of  his  honor  to  charge  the  jury 
that  there  was  no  evidence  of  any  damage  to  the  tobacco  while  in  defend- 
ant's custody,  and  we  cannot  see  how  the  refusal  to  so  charge  could  prejudice 
the  plaintiff.  It  was  agreed  that  the  notes  of  his  honor  need  not  be  read,  and 
we  cannot  discover  any  expression  of  opinion,  as  is  insisted  by  the  plaintiff, 
in  what  was  said  by  his  honor  in  refusing  to  give  the  instruction  asked  for 
by  the  defendant.    There  is  no  error. 


BoYSTBB  V.  Commissioners  of  Granville  Co. 

(Supreme  Court  of  North  Oarolina.    September  Term,  1887.) 

1.  Countibb—Obdebs— Validity— Admission  of. 

Plainiiflf  claimed  to  have  lost  a  county  order,  and  the  defendant  county,  pursuant 
to  resolution,  issued  a  duplicate,  which  was  never  taken  by  plaintiff,  the  original 
having  been  found.  Subsequently  the  duplicate  was  canceled.  Held,  that  theia- 
8ue  and  cancellation  of  the  duplicate  was  not  an  admission  or  recognition  of  the 
validity  of  the  original. 

2.  Same— Ordkbs— Presentation  for  Allowance— Limitation  of  Actions. 

Code  N.  C.  i  756,  provides  that  "all  claims  against  the  several  counties,  cities, 
and  towns  of  this  state,  whether  by  bond  or  otherwise,  shall  be  presented  to  the 
chairman  of  the  board  of  county  commissioners,  or  to  the  chief  officers  of  said  cities 
and  towns,  as  the  case  mav  be,  within  two  years  after  the  maturity  of  such  claims, 
or  the  holders  of  such  claims  shall  be  forever  barred  from  a  recovery  thereof. 
Plaintiff  purchased  a  county  order  issued  on  January  2, 1877.  On  October  14, 1879, 
he  presented  it  for  payment  to  the  sheriff  and  treasurer  of  the  county,  and  prior  to 
said  date  he  presented  it  to  the  sheriff,  who  went  out  of  office  in  1877.  Plaintiff 
couimenced  suit  on  the  order  in  1883.  Meld,  that  the  action  was  barred  by  the 
statute. 

Smith.  C.  J.«  dissents. 

Appeiil  from  superior  court,  Granville  county. 

R.  W.  Winston  and  JS»  C.  Smith,  for  plaintiff.  Haywood  d  Haywoodf  for 
defendant. 

Davis,  J.  This  is  a  civil  action  originally  commenced  before  a  justice  of 
the  peace  by  summons  issued  the  tenth  day  of  September,  1883,  to  recover  the 
sum  of  $200  upon  the  following  paper,  to- wit: 

"Office  Board  County  Oommissionebs, 
"Oxford,  N.  C-,  January  2,  1877. 

"  Ordered,  that  the  county  treasurer  pay  Wm.  Horsefall  two  hundred  dollars 
for  services  as  counsel  to  the  board  of  commissioners  to  date. 

"A  true  copy.  A.  H.  Gookb. 

[l.  8.1  ''Begister  of  Deeds,  Clerk  ex  officio  to  the  Board. 

"No.  326.    'B.' 

"Payment  demanded,  no  funds  on  hand,  October  14,  1879. 
[Signed]    "Robert  Garner." 

There  was  a  judgment  in  favor  of  the  plaintiff,  from  which  the  defendant 
appealed,  and  the  action  was  tried  before  Clark,  J.,  at  the  spring  term, 
1886,  of  Granville  superior  court.  A  jury  trial  was  waived  by  agreement, 
and  issues  of  fact  as  well  as  of  law  submitted  to  the  finding  of  the  court. 
There  was  a  judgment  for  the  defendant,  from  which  the  plaintiff  appealed 
to  this  court;  and  at  the  last  term,  upon  motion  on  behalf  of  the  plaintiff,  the 
cause  was  remanded  to  the  superior  court  of  Granville  in  order  that  additional 
facts  hQ  found.  At  the  fall  term,  1887,  of  Granville  superior  court,  before 
his  honor.  Judge  Shephkrd,  a  jury  was  waived,  and  the  additional  facts 
were  found,  and  have  been  certified  to  this  court.  There  were  numerous 
grounds  of  defense  set  out  in  the  answer,  but  only  two  were  relied  on  in  the 
superior  court,  and  these  were:  "(1)  That  the  plaintiff's  cause  of  action,  if 
any  he  had  or  have,  accrued  more  than  three  years  before  the  commencement 
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of  this  action,  and  is  barred  by  the  statute  of  limitations;  (2)  that  the  sup- 
posed order  or  claim  sued  on  was  not  presented  to  tiie  chairman  of  the  board 
of  commissioners  of  the  county  of  Granville  within  two  years  after  the  ma- 
turity thereof,  and  the  plaintiff  w  barred  of  a  recovery  thereof." 

The  facts,  as  they  appear  in  tlie  original  record,  and  the  additional  finding 
certified  to  this  court,  so  far  as  they  are  material  to  our  consideration,  are,  in 
substance,  as  follows: 

The  order  sued  on  was  purchased  for  value  by  the  plaintiff  of  William 
Horsefall  something  more  than  a  month  after  it  was  issued.  It  was  pre- 
sented for  payment  on  the  fourteenth  of  October,  1879,  to  Robert  Garner,  sheriff 
and  treasurer,  and  had  been  previously  presented  for  payment  to  James  I. 
Moore,  sheriff,  who  ceased  to  be  such  in  1877.  On  the  seventh  day  of  April, 
1879,  an  action  was  commenced  by  the  plaintiff  against  the  defendant,  in  a 
justice's  court,  for  the  recovery  of  the  amount  due  thereon.  There  was  a 
judgment,  and  an  appeal  to  the  superior  court;  "when,  at  the  fall  term,  1882, 
of  said  court,  (being  the  sixth  Monday  after  the  first  Monday  in  September,) 
a  judgment  of  nonsuit  was  entered  against  the  plaintiff.  That  the  action 
now  pending  was  commenced  by  the  plaintiff  against  the  same  defendant  on 
the  tenth  of  September,  1883,  and  both  actions  were  brought  for  the  recovery 
of  the  sura  due  on  the  same  county  order,  to- wit.  No.  326.  That  on  the  sec- 
ond day  of  September,  1878,  the  defendant  issued  a  duplicate  of  said  order, 
in  pursuance  of  the  following  resolution,  to- wit:  *Ordemi  that  a  duplicate  of 
the  county  order.  No.  326,  issued  second  of  January,  1879,  [1877,]  payable  to 
William  Horsefall,  be  issued  to  James  A.  Koyster,  said  order  having  been 
lost  and  duly  advertised,  but  said  duplicate  of  said  county  order  No.  326  shsdl 
be  subject  to  all  exceptions  for  fraud  or  irregularity  which  might  attach  to 
the  original;  and  that  this  board  do  not,  in  issuing  said  duplicate,  assume 
any  responsibility  on  behalf  of  the  county  which  would  not  attach  to  the 
county  from  the  original  order,  and  that  the  said  Boyster  agrees  to  this  in  tak- 
ing said  duplicate.'  The  said  duplicate  was  never  taken  out  of  the  office  by 
the  plaintiff;  the  original  order  having  been  found.  On  the  seventh  of  Jan- 
uary, 1879,  the  defendant  ordered  the  cancellation  of  said  order. " 

It  was  held:  "(1)  That  the  plaintiff's  cause  of  action  accrued  more  than 
three  years  before  the  commencement  of  the  action,  and  is  barred  by  the 
stiitute  of  limitations;  (2)  that  the  order  sued  on  was  not  presented  to  the 
board  of  commissioners  of  Granville  county  within  two  years  after  the  ma- 
turity thereof,  and  that  the  plaintiff  is  barred  of  a  recovery  thereof;  and  ad- 
judged that  the  plaintiff  take  nothing  by  his  writ,  and  that  the  defendant  re- 
cover the  costs  of  this  action." 

Was  the  plaintiff's  claim  barred?  Section  756,  Code,  c.  18,  entitled 
"County  Revenue,"  etc.,  provides  that  "all  claims  against  the  several  coun- 
ties, cities,  and  towns  of  this  state,  whether  by  bond  or  otherwise,  shall  be 
presented  to  the  chairman  of  the  board  of  county  commissioners,  or  to  the 
cliief  officers  of  said  cities  and  towns,  as  the  case  may  be,  within  two  years 
after  the  maturity  of  such  claims,  or  the  holders  of  such  claims  shall  be  for- 
ever barred  from  a  recovery  thereof. " 

It  is  found  as  a  fact,  and  the  evidence  shows,  that  the  order  sued  on  was 
not  presented  within  two  years  after  matuHty,  and,  if  the  section  referred  to 
has  any  validity  whatever,  we  are  unable  to  see  why  it  is  not  barred.  It  is 
said  in  Wha7'ton  v.  Commissioners  of  Currituck^  82  N.  C.  11,  that  the  act  of 
1874-75,  c.  243,  the  first  section  of  which  (without  the  proviso)  is  section  756 
of  the  Code,  "is  not  in  strict  terms  an  act  limiting  the  time  within  which  the 
action  may  be  prosecuted;  but  it  imposes  upon  the  creditor  the  duty  of  pre- 
senting his  claim  witliin  a  defined  period  of  time,  and,  upon  his  failure  to  do 
so,  forbids  a  recovery  in  any  suit  thereafter  brougltt."  Tl>at  was  an  action 
originally  commenced  on  ttie  thirteenth  of  June,  1878,  by  D.  M.  Carter,  the 
intestate  of  the  plaintiff  in  that  action,  to  recover  the  value  of  certain  bonds 
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issued  by  the  county  of  Currituck,  which  matured  on  the  first  day  of  July, 
1876.  On  the  eleventh  day  of  November,  1878,  there  was  a  nonsuit,  and  on 
the  fifteenth  day  of  February,  1879,  a  new  action  for  the  same  cause  was 
commenced  by  the  administrator  of  Carter.  It  was  held  in  that  action  that 
the  statute  did  not  bar.  The  original  action  was  brought  within  two  years 
after  the  maturity  of  the  bonds,  and  the  second  action  was  brought  within 
one  year  after  the  nonsuit,  and  was  protected  from  the  bar  by  what  is  now 
section  166,  Code,  which  permits  an  action  to  be  brought  within  one  year  after 
nonsuit,  etc.,  if  the  original  action  was  commenced  within  the  prescribed  time. 
Much  of  the  opinion  in  WTiarton  v.  Commissioners  has  reference  to  other  pro- 
visions in  the  act  of  1874-75,  relating  to  outstanding  obligations  of  counties, 
and  designed  to  enable  them  (as  was  said  by  the  chief  justice)  "to  separate 
such  as  are  spurious  or  tainted  with  illegality,  and  denounced  by  the  consti- 
tution;" but  the  section  incorporated  in  the  Code  is  of  general  application, 
not  temporary  in  its  character,  to  meet  a  particular  class  of  claims,  but  applies 
to  all,  and  by  its  plain  terms  they  must  be  presented  within  two  years,  or  be 
subject  to  the  bar  of  the  statute.  In  the  case  before  us  the  claim  was  not 
presented  within  the  time  limited  before  the  first  action  was  commenced,  and 
is  not  protected  from  the  operation  of  the  statute,  after  the  nonsuit,  by  sec- 
tion 166  of  the  Code. 

But  it  is  insisted  for  the  plaintiff  that  the  defendant  is  concluded  by  what 
transpired  on  the  second  of  September,  1878,  in  regard  to  the  duplicate  order. 
Among  the  numerous  grounds  of  defense  set  out  in  the  answer,  it  is  alleged 
that  the  order  was  issued  to  Horsefall  "without  consideration;"  that  it  "was 
procured  to  be  issued  by  fraud  and  misrepresentation;"  and  a  number  of  other 
invalidating  allegations,  that  tend  to  explain  and  account  for  the  otherwise 
inexplicable  reservations  in  the  duplicate  order;  but  that  order  was  never  de- 
livered, was  canceled,  and  cannot  be  fairly  construed  as  an  admission  or  rec- 
ognition of  the  validity  of  the  order  in  question.  It  may  be  said  that  the  de- 
fendant did  not  rely  upon  any  fraud  or  illegality,  as  indicated  by  the  qualifi- 
cations contained  in  the  duplicate  upon  which  the  plaintiff  relies  as  evidence. 
If  the  defendant  had  a  perfect  legal  defense  in  the  statute,  it  was  not  neces- 
sary that  he  should  insist  upon  the  others. 

We  think  the  right  of  recovery  is  barred  by  section  756,  Code,  and  it  is  un- 
necessary for  us  to  consider  the  other  ground  of  defense  relied  on,  or  the 
power  of  the  legislature  to  pass  the  act  requiring  claims  against  counties,  etc., 
to  be  presented  as  specified.  We  think  the  legislature  had  the  power.  It  in- 
terfered with  no  vested  right,  and  impaired  no  obligation.  Whitehurst  v. 
Dey,  90  K,  C.  542;  Strickland  v.  DraugTian,  91 N.  C.  103.     There  is  no  error. 

Smith,  C.  J.,  (dissenting,)  I  do  not  feel  at  liberty  to  put  a  construction 
on  the  act  of  1874-75,  the  first  section  of  which  (without  the  proviso)  is  intro- 
duced into  the  Code,  (section  756,)  that  extends  its  operation  to  the  facts  of  the 
present  case.  It  was  passed  to  meet  an  emergency  in  the  financial  affairs  of 
the  municipal  bodies  brought  about  by  the  late  civil  war  and  its  results,  in 
their  disturbed  condition;  and  its  essential  purpose,  as  declared  in  the  title, 
^as  to  ascertain  their  true  and  real  indebtedn^s,  by  furnishing  an  opportu- 
nity of  separating  therefrom  the  illegal  and  spurious  which  were  outstand- 
ing. Substantially,  it  is  thus  declared  in  Wharton  v.  Commissioners  of  Cur- 
ritiLck,  cited  in  the  opinion  of  the  other  members  of  the  court. 

In  terms  it  does  not  embrace  the  asserted  demand  of  the  plaintiff.  The 
debt,  for  the  payment  of  which  the  order  was  issued,  bad  been  presented  to 
the  board,  its  correctness  recognized,  and  the  order  was  but  a  direction  to  the 
proper  officer  to  pay  it.  It  was  therefore,  as  the  statute  required,  presented 
and  passed  on  favorably.  Why  should  the  debt  be  presented  again,  after  this 
action  on  the  part  of  the  board?  Certainly,  the  intention  cannot  be  reason- 
ably imputed  to  the  general  assembly  of  requiring  a  renewed  presentation  of 
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a  claim  already  adjudicated  after  its  maturity,  and  so  toties  quoties  for  eveiy 
succeeding  two  years,  under  the  penalty  of  forfeiture,  when  the  delay  in  pay- 
ment was  caused  by  the  depleted  county  treasury.  The  statute,  upon  a  fair 
construction  of  its  terms  and  obvious  purposes,  excludes,  in  my  opinion,  the 
plaintiff's  demand,  thus  already  ascertained  and  adjudged,  from  its  require- 
ments; and  this,  too,  in  the  absence  of  any  suggestion  of  unfair  practice  in 
bringing  about  the  allowance  of  the  claim,  or  other  reason  for  a  re-examina- 
tion of  the  debt  itself. 


State  o.  Debnam. 
{Supreme  Court  of  North  Carolina.    November  7,  1887.) 

1.  Ceimikal  Practice— Conduct  of  Tsial— Rekasks  of  Court. 

General  remarks  of  the  court  in  commenting  on  the  abuse  of  priyilega  of  oonnsel, 
in  response  to  a  request  that  it  interpose  its  authority  to  protect  a  witness  for  the 
prosecution  from  unjust  abuse  of  the  counsel  for  the  defendant,  will  not  entitle  de- 
fendant, as  a  matter  of  right,  to  a  new  trial,  when  it  does  not  appear  aflSrmatively 
either  that  the  remarks  tended  to,  or  in  fact  did,  prejudice  the  defendant. 

2.  Same— Rbquest  for  Instructions. 

On  the  trial  of  a  misdemeanor,  defendant  made  no  request  to  the  court  for  any 
special  instructions  to  the  lury,  did  not  except  to  the  instructions  given,  nor  object 
to  the  manner  in  which  the  evidence  was  recapitulated  to  the  jury,  until  the  ver- 
dict was  rendered.  Beld  that,  there  beine  no  claim  that  the  court  stated  the  law 
to  the  jury  erroneously,  it  was  too  late  lor  defendant  to  complain  that  the  court 
failed  to  give  a  particular  instruction  which  would  have  presented  a  more  favor- 
able view  of  the  evidence. 

3.  Same. 

On  the  trial  of  a  misdemeanor,  no  question  having  been  raised  on  the  trial  as  to 
reasonable  doubt,  and  the  court  not  having  been  requested  by  the  defendant  to 
charge  that  the  jury  must  be  satisfied  beyond  a  reasonable  doubt^the  failure  of  the 
court  so  to  charge  is  not  ground  for  a  new  trial. 

4.  Same— Appeal— Case  on  Appeal— Conclusiveness. 

The  '*  case  "  on  appeal,  as  settled  by  the  trial  judge,  must  be  accepted  by  this  court 
as  importing  absolute  verity, for  all  purposes  of  correcting  errors  assigned. 

Appeal  from  superior  court,  New  Hanover  county;  Mkartcs,  Judge. 
The  Attorney  General,  for  the  State.    No  counsel  contra, 

Merrimon,  J.  Tlie  motions,  flrst,  that  to  quash  the  criminal  warranty 
and,  seco7idly,  that  in  arrest  of  judgment,  were  properly  disallowed.  The 
city  ordinance,  certainly  so  much  of  it  as  the  defendant  is  charged  with  hav> 
ing  violated,  is  valid,  and  substantially  like  that  of  the  city  of  Raleigh,  up- 
held in  iitate  v.  Cainan,  94  N.  C.  880.  Such  acts  and  conduct  of  individu- 
als forbidden  by  it  do  not,  of  themselves,  constitute  a  nuisance,  or  other  crim- 
inal offense,  under  the  general  criminal  laws  of  the  state;  but  are  such  as, 
with  the  view  to  the  peace,  good  order,  and  well-being  of  society,  especially  in 
dense  populations,  should  be  prohibited  by  proper  municipal  ordinances,  and 
enforced  against  those  who  violate  them  by  criminal  prosecutions  and  just  pun- 
ishment. The  defendant  did  not  request  the  court  to  give  the  jury  any  spe- 
cial instructions,  nor  except  to  the  instructions  given,  nor  object  to  the  man- 
ner in  which  it  recapitulated  the  evidence  to  the  jury,  until  after  the  verdict 
was  rendered.  Nor  does  it  appear  that  the  court  stated  any  proposition  of 
law  erroneously  to  the  jury,  nor  was  any  exception  taken  after  verdict  on  that 
account.  It  was  too  late  after  verdict  to  complain  that  the  court  did  not  give 
some  paiticular  instruction  not  asked  for,  in  that  it  failed  to  present  or  sug- 
gest to  the  jury  a  particular  view  of  the  evidence  favorable  to  the  defendant. 
If  the  latter  desired  this  to  be  done,  he  had  the  right  to  present  proper  re^ 
quests  for  that  purpose  on  the  trial.  As  he  failed  to  do  so  in  apt  time,  he  has 
no  just  grounds  of  complaint.  If,  by  inadvertence,  he  failed  to  make  such  re- 
quests, and  probably  suffered  prejudice  thereby,  this  might  be  ground  for  a 
new  trial  to  be  granted  in  the  discretion  of  the  court;  not  otherwise.    Any 
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other  rule  would  greatly  tend  to  unduly  multiply  trials,  ana  encourage  care- 
lessness, negligence,  and  want  of  proper  circumspection  on  the  part  of  par- 
ties to  action  and  their  counsel.  State  v.  O^Neal,  7  Ired.  251 ;  State  v.  Qrady, 
83  N.  C.  6455;  Brovm  v.  Calloway,  90  N.  C.  118;  State  v.  Oould,  Id.  658. 

Ko  question  wiis  raised  on  the  trial  as  to  reasonable  doubt  in  the  minds  of 
the  jury  in  respect  to  the  defendant's  guilt,  and,  asr  the  court  was  not  re- 
quested to  instruct  them  that  they  must  be  satisfied  of  it  beyond  a  reasonable 
doubt,  that  it  failed  to  do  so  is  not  ground  for  a  new  trial,  especially  as  tlie 
offense  charged  is  a  mere  misdemeanor.  State  ▼.  Searst  Phil.  Law,  146; 
State  V.  Knox,  Id.  312;  State  v.  Parker^  Id.  473.  Nor  do  the  general  re- 
marks of  the  court  in  commenting  on  the  abuse  of  privilege  of  counsel  made 
on  the  trial,  in  response  to  a  request  that  it  interpose  its  authority  to  protect 
a  witness  for  the  prosecution  from  unjust  abuse  of  the  counsel  for  the  de- 
fendant in  the  course  of  his  address  to  the  jury  on  the  trial,  entitle  the  de- 
fendant, as  matter  of  legal  right,  to  have  his  motion  for  a  new  trial,  based 
upon  that  ground,  allowed. 

The  remarks  of  the  court  referred  to  did  not  in  their  nature,  legal  effect, 
and  application,  tend  to  prejudice  the  defendant  before  the  jury;  especially  as 
the  court,  in  declaring  its  authority  and  duty  to  check  counsel  when  they 
used  opprobrious  and  insulting  epithets,  and  applied  them  to  witnesses,  said 
"that  the  counsel  in  this  case  had  not  used  any  such  epithets."  In  other  re- 
spects, what  the  court  said  did  not  apply  to  the  counsel,  unless  by  possible  in- 
ference. The  defendant  did  not  suffer  prejudice  as  a  legal  consequence  of 
what  was  said,  and,  if  he  did  in  fact,  this  should  have  appeared  affirmatively, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  court,  to  entitle  him  to  a 
new  trial.  It  is  only  when  the  legal  consequence  of  what  is  said  or  done  on 
the  trial  is  to  the  prejudice  of  a  party  before  the  jury,  that  he  becomes  en- 
titled as  matter  of  legal  right  to  a  new  trial.  In  other  cases  it  must  appear 
affirmatively  that  he  suffered  positive  injury.  State  v.  HickSt  Phil.  Law, 
441;  State  v.  Whit,  5  Jones,  224;  Spnnkle  v.  Foote,  71  N.  C.  411;  State  v. 
Underwood,  77  N.  C.  502;  State  v.  Savage,  78  N.  C.  520;  State  v.  Brown^ 
ing.  Id.  555;  State  v.  Laxton,  Id.  564. 

The  evidence  was  in  some  respects  conflicting,  and  the  court,  in  recapitu- 
lating it  to  the  jury,  expressly  called  their  attention  to  such  conflict;  stating 
that  a  witness  for  the  prosecution  had  testified  as  to  certain  facts,  and  wit- 
nesses for  the  defendant  had  testified  just  the  contrary.  In  this  there  was  no 
ground  for  complaint.  It  is  true  the  counsel  for  the  defendant,  in  his  motion 
for  a  new  trial,  says  in  a  measure  to  the  contrary,  but  the  judge  settled  the 
case  on  appeal;  and  it  is  clear  and  well  settled  that  we  can  only  take  notice 
of  and  act  upon  the  facts  as  stated  by  him.  He  is  a  high  and  responsible  offi- 
cer of  the  law.  It  reposes  a  great  trust  in  him.  And  it  is  his  province  to 
state  the  material  facts  in  settling  cases  on  appeal.  Moreover,  he  is  disinter- 
^ted.  He  sees  what  is  done;  knows  and  takes  note  of  the  facts  appearing  in 
the  course  of  the  action  before  him.  Hence  we  must  accept  the  case  settled 
on  appeal  as  importing  absolute  verity  for  all  the  purposes  of  correcting  errors 
assigned.  Any  other  course  of  procedure  and  practice  would  be  unreasonable, 
subversive  of  judicial  propriety,  and  give  rise  to  endless  and  disgraceful  con- 
fusion. McDaniel  v.  King,  89  N.  C.  29;  Curne  v.  Clark,  90  N.  C.  17;  StaU 
V.  Miller,  94  N.  C.  902;  State  v.  Qooch,  Id.  982. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  criminal  couit  ac- 
cording to  law.    It  is  so  ordered. 
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Barnbs  and  others  t>.  Easton. 

(Supreme  Court  of  North  Carolina.    November  7,  1887.) 

Wbitb— Recordabi  and  Supbbskdeab— Application  fob— Rulb  13,  Supbemb  Ooubt  of 
NoBTu  Cabolina. 

Appellant  applied  by  petition  to  a  judge  at  chambers  for  the  writs  of  recordari 
and  aupersedeaSf  and  gave  notice  of  such  application  to  counsel  for  the  appellees, 
all  in  strict  accordance  with  rule  13,  supreme  court  of  North  Carolina.  There  was 
no  appearance  by  the  appellees  at  the  Lime  and  place  designated  in  the  notice,  and 
the  judge,  having  heard  the  application  on  its  merits,  directed  that  the  writs  prayed 
for  be  issued,  and  the  case  proceedings  before  a  justice  of  the  peace  brought  into 
the  superior  court  at  a  certain  term.  At  that  term  the  appellees  moved  to  be  al- 
lowed  to  open  the  application  and  to  fileatDdavits.  which  motion  the  court  granted, 
and,  having  heard  tne  application  anew,  dismissed  the  same.  Heldt  that  the  decis- 
ion of  the  judge  at  chambers  was  final,  under  rule  13,  supreme  court,  providing; 
that  '*  the  petition  shall  be  heard,  •  •  •  and  the  decision  thereon  shall  be  final, 
subject  to  appeal  as  in  other  cases,"  and  that  the  action  of  the  superior  court  was 
error. 

Appeal  from  superior  court,  Granville  county;  PmLiPs,  Judge. 
/.  W.  Hays,  for  plaintiffs.    -K.  W,  Winston,  for  defendant. 

Merrimon,  J.  The  appellant  applied  by  petition  to  a  judge  at  chambers 
for  the  writs  of  recordari  and  supersedeas,  and  gave  notice  of  such  applica- 
tion to  the  counsel  of  the  appellees.  Neither  the  latter  nor  their  counsel  ap- 
peared before  the  judge  at  the  time  and  place  designated  in  the  notice.  The 
judge,  however,  then  and  there  proceeded  to  hear  the  application  upon  its 
merits,  and  directed  the  writ  of  recordari  to  be  issued  by  the  clerk  of  the  su- 
perior court  of  the  county  of  Granville,  requiring  the  proceedings  before  a 
justice  of  the  peace  in  that  county,  in  the  case  of  /.  B.  Bamen  d  Co,,  Plain- 
tiffs, vs.  Sally  S.  Easton,  Dtfendant,  to  be  brought  into  the  said  superior  court 
at  the  spring  term,  1887,  thereof,  and  also  directed  the  writ  of  supersedeas  to 
be  issued  as  prayed  for,  and  also  requiring  the  petitioner  to  give  proper  under- 
taking, etc.,  in  that  behalf.  In  pursuance  of  such  orders,  the  writs  were  is- 
sued, and  the  proceedings  in  the  case  were  duly  certified  and  sent  into  the  su- 
perior court,  and  there  docketed.  At  the  term  of  that  court  mentioned,  the 
counsel  of  the  appellees,  who  are  the  plaintiffs  in  the  case  above  named,  move 
the  court  to  allow  them  then  to  oppose  the  appellant's  said  application,  and  to 
file  affidavits,  etc.,  ?n  opposition  thereto;  which  motion  the  court  granted,  the 
appellant  objecting  and  excepting.  The  court  allowed  the  application  to  be 
opened,  affidavits  to  be  filed,  heard  the  application  anew,  and  gave  judgment 
dismissing  the  same.    The  appellant,  having  excepted,  appealed  to  this  court. 

The  application  by  the  appellant  to  the  judge  at  chambers  for  the  writ  of 
recordari,  as  a  substitute  for  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  and  for  the  writ  of  supersedeas  in  that  connection,  was  made  upon  no- 
tice to  the  appellees,  and  in  strict  observance  of  rule  13  of  the  Rules  of  Prac- 
tice prescribed  by  this  court  regulating  the  practice  in  the  superior  courts  in 
such  matters.  See  rule  13,  92  N.  C.  854.  This  rule,  among  other  things, 
provides  that  "the  petition  [in  such  application]  shall  be  verified,  and  the  writ 
may  be  granted  with  or  without  notice.  If  with  notice,  the  petition  shall  be 
heard  upon  answer  thereto  duly  verified,  and  upon  affidavits  and  other  evi- 
dence offered  by  the  parties,  and  the  decision  thereupon  shall  be  final,  subject 
to  appeal  as  in  other  cases."     This  provision  is  applicable  to  this  case. 

The  appellees,  for  some  reason,  negligently,  so  far  as  appe-ars,  failed  to  ap- 
pear before  the  judge,  in  pursuance  of. the  notice  to  them,  and  oppose  the  ap- 
plication, and  the  court  proceeded  regularly  to  hear  it  upon  its  merits  as  the 
same  appeared,  and  gave  his  "decision  thereupon,"  requiring  proper  under- 
taking of  the  petitioner,  as  required  by  the  statute,  (Code,  §  545,)  and  direct- 
ing the  writs  to  issue  according  to  law.  It  was  not  essential  to  the  validity 
of  the  application  and  proceedings  thereon  that  the  appellees  should  have  ap- 
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peared  and  opposed  it.  They  had  the  right  to  refuse  or  neglect  to  do  so;  but 
they  did  so  at  their  peril  as  to  what  the  court  might  adjudge  in  that  behalf, 

The  decision  of  the  judge  upon  the  application  vas  final  as  to  it,  in  the  ab- 
sence of  an  appeal  or  a  substitute  for  the  same.  When  the  writs  granted 
were  executed  and  returned  with  the  proceedings  and  judgment  of  the  justice 
of  the  peace  in  the  action  before  him,  the  latter  was  in  the  superior  court  to 
be  heard  and  tried  there  just  as  if  an  appeal  had  been  regularly  taken  from 
the  judgment  of  the  justice  of  the  peace.  The  writ  of  recordari  was  a  sub- 
stitute for  the  appeal  which  had  been  lost.  The  court,  therefore,  erred  in  re- 
hearing the  application  for  the  writ  of  recordarU  and  dismissing  it.  As  the 
application  was  thus  at  an  end,  if  the  appellees  had  any  cause,  as  that  notice 
was  not  served  upon  them,  althougl}  it  appeared  to  be,  accident,  fnuid,  or  the 
like,  as  against  it,  of  which  they  could  avail  themselves,  they  should  have 
proceeded  by  petition  setting  forth  such  causes,  and  had  the  same  heard.  This 
was  not  done.  The  court  proceeded  to  rehear  as  if  no  decision  had  been  made. 
This  was  very  irregular,  and  as  the  appellants  interposed  their  objection  in 
apt  time,  they  are  entitled  to  have  the  orderdismissing  their  application,  and, 
as  a  consequence,  the  action  iu  the  superior  couit,  reversed;  so  that  the  case 
will  stand  for  trial  as  if  the  order  had  not  been  made. 

The  rule  of  practice  mentioned  and  cited  above  was  adopted  in  order  to 
simplify  and  expedite  the  course  of  procedure  and  practice  in  such  matters 
as  it  refers  to.  It  is  not  in  conflict  with  any  statute,  nor  was  it  and  other 
like  rules  made  officiously.  They  are  operative,  and  must  be  observed  when 
they  apply,  unless  there  shall  be  concurrent  remedy  invoked.  The  authority 
of  this  court  to  make  such  rules  is  expressly  conferred  by  the  statute,  (Code 
§  961,)  and  it  has  been  exercised  from  time  to  time  ever  since  the  court  has 
been  established.  The  first  statute  was  enacted  in  1818.  Perry  v.  Morris^ 
65  K.  C.  221;  Renoh'er  v.  Ander8<m,  93  N.  C.  105.  The  view  we  have  taken 
of  the  ground  of  error  assigned  renders  it  unnecessary  that  we  examine  into 
the  merits  of  the  application  of  the  appellant.  These  were  determined  by  the 
judge  at  chambers. 

Let  this  opinion  be  certified  to  the  superior  court,  to  the  end  that  further 
proceedings  may  be  had  in  the  action  according  to  law.    It  is  so  ordered. 


Harris  t>.  Terry., 
{Supreme  Oourt  of  North  OaroKna,    November  7,  18S7.) 

1.  LiBKL  AND  Slamdbb—What  Actionable--Charoe  OF  Crimb. 

A  charge  that  a  postmaster  had  detained  and  broken  open  mail  matter  imputes 
to  bim  an  act  which,  if  done,  constitutes  an  indictable  onense  under  the  laws  of 
the  United  States,  involving  moral  turpitude  and  infamous  punishment,  and  the 
publication  of  such  charge  is  actionable  as  slander. 

2.  Witness — Cross-examination. 

Where  a  witness  is  examined  in  his  direct  examination  as  to  an  affidavit  made  by 
him,  he  may  be  questioned  on  cross-examination  as  to  whether  he  swore  that  its 
contents  were  true,  without  a  production  of  the  document  itself. 

Appeal  from  superior  court,  Orange  county ;  Shepherd,  Judge. 
Graham  di  Ruffln  and  A,  W.  Graham,  for  plaintiff.    JS.  C.  Umith,  for  de- 
fendant. 

Davis,  J.  The  plaintiff  alleges  in  his  complaint  that  he  was  postmaster  of 
Caldwell  Institute  post-offlce  in  1886,  in  the  county  of  Orange,  in  this  state; 
that  while  he  was  such  postmaster,  the  defendant,  wickedly  intending  to  slan- 
der him,  subject  him  to  the  payment  of  sundry  heavy  penalties,  and  bring 
about  his  unjust  removal  from  his  office,  etc.,  **maliciously  did  speak  of  and 
concerning  the  plaintiff  the  false  and  defamatory  woitls  following,  that  is 
to  say,  that  on  the  eleventh  day  of  August,  1885,  in  the  presence  and  hear- 
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ing  of  (reorge  W.  Glenn,  the  said  defendant  did  say  that  the  plaintiff  bad  de- 
tained, brolsen  open,  and  destroyed  the  mail  matter  of  him,  the  said  defendant* 
which  came  to  said  post-office  then  kept  in  charge  of  the  plaintiff;  and  that  at 
another  day  and  time,  in  said  county,  and  in  the  presence  and  hearing  of  John 
R.  Wilson'and  Adolphus  Breeze,  he,  the  said  defendant,  said  that  the  plain- 
tiff, then  being  postmaster  as  aforesaid,  and  in  charge  of  said  post-office,  had 
detained  and  broken  open  mail  matter  of  him,  the  said  defendant,  that  had 
come  to  said  office,  by  reason  of  which  speaking  and  defamatory  words  afore- 
said the  plaintiff,  besides  being  exposed  to  prosecution  under  criminal  laws  of 
the  United  States  and  subjecteil  to  a  severe  and  infamous  punishment,  was 
injured  in  his  reputation  to  his  damage,''  etc.  The  defendant  in  his  answer 
denied  the  above  allegation,  but  alleged  gther  culpatory  matter  not  necessary 
to  be  stated  here. 

On  the  trial,  after  the  close  of  the  testimony,  and  after  one  of  the  counsel 
had  addressed  the  jury,  the  defendant  moved  that  the  action  be  dismissed,  be- 
cause the  complaint  did  not  set  forth  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  did  not  charge  the  speaking  actionable  words.  The  court 
declined  the  motion,  and  defendant  excepted.  A  witness  was  examined  on 
the  trial  by  the  defendant  in  respect  to  an  affidavit.  Upon  the  cross-exam- 
ination the  plaintiff  asked  witness  if  he  did  not  sign  the  affidavit,  and  if  he 
did  not  swear  that  the  facts  set  forth  therein  were  true.  The  defendant  ob- 
jected, because  tlie  affidavit  was  the  best  evidence.  The  court  admitted  it  in 
view  of  the  question  asked  in  the  examination  in  chief.  Defendant  excepted. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant  ap- 
pealed to  this  court. 

The  words  which  the  complaint  alleges  the  defendant  spoke  of  the  plaintiff 
as  postmaster,  while  he  held  that  office,  unquestionably  imputed  to  him  dis- 
honest and  corrupt  acts  done  in  his  office,  which  in  their  nature  imply  monU 
turpitude,  and  work  social  degradation.  They  charge  acts  to  have  been  done 
by  the  plaintiff,  which  if  done  constitute  a  gross  breach  of  official  faith  and 
duty  and  a  degrading  and  infamous  offense  under  the  laws  of  the  United 
States,  punishable  by  fine  and  imprisonment  at  hard  labor,  and  which  ren- 
ders the  offender,  if  he  be  a  postmaster,  forever  incapable  after  conviction  of 
holding  that  office.  Such  imprisonment  is  infamous  under  the  laws  of  the 
United  States,  and  the  disqualification  to  hold  office  is  ceitainly  a  punishment 
that  implies  disgrace  and  infamy.  It  fixes  upon  the  convicted  party  a  stigma 
of  disgrace  and  reproach  in  the  eyes  of  honest  and  honorable  men  that  con- 
tinues for  life.  It  is  difficult  to  conceive  of  a  punishment  more  galling  and 
degrading  in  this  country  than  disqualification  to  hold  office,  whether  one  be 
an  office  seeker  or  not.  Here,  generally,  all  honest  men  are  eligible  to  office, 
to  share  in  the  honors  and  emoluments  incident  to  it.  How  great  the  stand- 
ing disgrace  that  one  cannot,  because  of  crime  that  imputes  corruption  in  of- 
fice I  McKee  v.  Wilson,  87  N.  C.  301;  Ex  parte  Wilson,  114  U.  S.  417,  5 
Sup.  Ct.  Rep.  936;  Mackin  v.  U.  S,,  117  U.  S.  348,  6  Sup.  Ct.  Rep.  777;  Ex 
parte  Bain,  121  U.  S.  1.  7  Sup.  Ct.  Rep.  781;  liev.  St.  U.  S.  §§  3890-3892; 
[/.  S.  V.  Waddell,  112  U.  S.  82.  5  Sup.  Ct.  Rep.  35. 

Tliat  the  act  done  is  a  crime  under  the  laws  of  the  United  States  need  not 
be  alleged  in  the  complaint,  because  these  laws  prevail  throughout  this  state, 
and  the  courts  take  judicial  notice  of  them.  It  would  be  otherwise,  however, 
if  the  charge  imputed  a  statutory  offense  under  the  laws  of  a  state  of  the 
Union  other  than  this  state.  Thecourts  do  not  take  such  notice  of  the  laws 
of  other  states,  and  hence,  in  such  case,  it  would  be  necessary  to  allege  and 
prove  that,  by  the  laws  of  the  state  named,  the  acts  charged  to  have  been  done 
constituted  a  crime  infamous  in  its  nature  and  in  the  nature  of  the  punish- 
ment attached  to  it.  Shipp  v.  McCraw,  3  Murph.  463;  Wall  v.  Haskins,  5 
Ired.  177;  Sparrow  v.  Maynard,  8  Jones,  195. 

The  exception  as  to  the  admission  of  evidence  objected  to  is  without  merit. 
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The  plaintiff  did  not  ask  the  witness  what  the  affidavit  contained,  nor  was  it 
the  purpose  of  the  question  propounded  to  him  to  give  evidence  of  its  con- 
tents. He  was  simply  asked  if  he  swore  that  what  it  contained  was  true. 
There  is  no  error  and  th&  judgment  niiist  be  affirmed.    Judgment  affirmed. 


ROUNTBES  V.  BrINSON. 
(Supreme  Qmri  of  NorUi  Carolina,    September  Term,  1887.) 

1.  Plbadino — Answbb — New  Mattbb. 

Under  Code  N.  C.  2  243,  par.  2,  declaring  that  an  answer  must  contain  **a  state- 
ment of  any  new  matter  constituting  a  defense  or  counter-claim,"  a  defense  to  an 
action  of  contract  ailing  a  usurious  consideration  must  state  the  particular  facta 
showing  usury. 

2,  UsuBY— Acnow  ok  Obubioub  Bond— Rkcoveby  of  Valid  Debt. 

When  a  note  or  bond  taken  for  a  valid  debt,  or  to  renew  a  valid  note,  Is  void  for 
usury,  the  creditor  may,  in  an  action  thereon,  recover  judgment  for  tlie  valid  debt, 
when  the  com  plaint  alleges  the  facts  constituting  that  debt;  aud  an  assignee  of  the 
note  or  bond  has  the  same  rights  as  tlie  original  creditor.^ 

Appeal  from  superior  court,  Lenoir  county. 

Smith,  C.  J.  The  action,  commenced  on  December  15,  1885,  by  the  plain- 
tiff, assignee  of  Robert  H.  Rountree,  is  to  recover  the  amount  due  on  the 
single  bond  of  the  defendant,  as  set  out  in  the  original  complaint,  and  which 
became  due  on  December  22,  1875,  subject  to  certain  specified  credits.  The 
defendant  answered  admitting  the  making  of  the  bond,  the  partial  payments 
mentioned,  adding  others  to  which  he  claims  to  be  entitled  as  set-ofTs,  deny- 
ing the  alleged  transfer  to  the  plaintifif,  and  setting  up  as  a  defense  to  the  ac- 
tion an  averment  in  general  terms  that  "the  bond  was  executed  by  this  de- 
fendant to  the  said  R.  H.  Rountree  for  an  illegal  and  usurious  consideration." 
Thereupon  the  complaint  was  amended,  and  as  drawn  sets  out  the  original 
consideration  as  a  balance  due  on  a  running  account  between  the  defendant 
and  R.  H.  Rountree  and  Lewis  Webb,  bankers  and  commission  merchants, 
doing  business  in  the  partnership  name  of  Rountree  &  Webb  at  New  Berne, 
in  this  state;  the  giving  two  promissory  notes  therefor,  and  the  renewal  of 
them;  the  dissolution  of  the  firm,  and  the  giving  separate  notes  or  bonds  to 
each  retiring  partner  for  one  moiety  of  what  was  due,  the  total  being  ^71,11; 
and  the  renewal  of  the  note  given  to  the  said  Rountree,  less  certain  credits, 
in  the  execution  of  the  bond  described  in  the  first  complaint,  which  was  as- 
signed to  the  plaintiff.  Judgment  is  demanded  for  the  sums  due  on  tlie 
several  causes  of  action  mentioned,  with  costs  accruing  therein.  The  answer 
to  the  amended  complaint,  and  the  first  seven  articles  thereof,  reiterates  and 
adopts  the  allegations  contained  in  the  first  answer,  and  further  alleges  as  a 
defense  "that  it  appears  from  the  original  and  amended  complaint  in  the  ac- 
tion that  the  plaintiff  at  the  commencement  of  the  action  was  the  assignee  of 
no  legal  or  equitable  claim  against  the  defendant,  except  the  note  referred  to 
in  the  original  complaint.''  To  this  answer  the  plaintiff  demurs,  and  assigns 
as  ground  thereof  that  (1)  it  fails  to  state  what  the  illegal  and  usurious  con- 
sideration and  agreement  were,  its  terms,  and  the  nature  of  usury,  etc.;  (2) 
it  does  not  state  the  facts  from  which  the  court  can  see  and  decide  whether 
there  was  any  illegal  or  usurious  consideration,  nor  is  there  any  statement  of 
facts,  but  merely  conclusions  of  law;  and  (3)  for  the  insulliciencyin  not  stat- 
ing facts  sufficient  to  constitute  a  defense.  * 

iW.here  a  Judgment  creditor  agreed  to  satisfy  the  judgment  in  consideration  of  a 
mortgage  being  given  by  the  debtor,  and  the  mortgage  was  subsequently  declared  void 
for  usury,  held,  that  the  Judgment  continued  to  be  a  valid  lien  upon  the  property  of  the 
debtor.    Russell  v.  Nelson,  (N.  Y.)  1  N.  £.  Rep.  314. 
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Upon  the  issue  thtis  joined  between  tbe  parties  the  court  proceeded  to  con- 
sider the  same,  and  entered  up  the  following  judgment:  ''This  cause  coming 
on  to  be  heard,  and  being  beard  upon  the  demurrer  of  the  plaintiff  to  tbe  an- 
swer of  tlie  defendant,  it  is  ordered  and  adjudged  by  the  court  that  in  the 
present  state  of  the  pleadings,  the  defendant  relying  upon  his  answer,  which 
does  not  set  out  the  facts  and  particulars  showing  usurious  transactions  and 
agreements  which  entitled  him  to  relief,  the  demurrer  to  the  answer  is  sus- 
tained. It  further  appearing  to  the  court  that  the  defendant  admits  the 
ownership  of  the  note  by  the  plaintiff,  and  its  execution  and  delivery  by  the 
defendant,  and  the  plaintiff  admitting  the  payments  on  the  note  as  alleged  in 
the  answer  of  the  defendant,  it  is  further  ordered  by  the  court  that  upon  the 
admissions  of  the  parties  in  open  court,  and  the  pleadings  in  the  cause,  the 
plaintiff,  George  Rountree,  recover  of  the  defendant,  W.  G.  Brinson,  the  sum 
of  $462.35,  with  interest  thereon  from  December  21,  1875,  at  8  per  cent,  till 
paid,  subject  to  a  credit  of  twenty-five  dollars,  November  15,  1885,  another 
credit  $25,  anotlier  credit  $25,  and  another  credit  for  $15,  and  for  the  costs 
of  this  action.  Fred.  Phillips,  Judge. " 

The  defense  to  an  action  upon  a  contract  based  upon  a  usurious  consid- 
eration must  be  made  by  setting  out  the  facts  showing  its  infectious  pres- 
ence, so  that  it  may  be  seen  by  the  court.  Boyt  v.  Cooper,  2  Murph.  286.  If 
not  so  before,  this  is  plainly  required  under  the  Code,  which  declares  that  the 
answer  must  contain  "a  statement  of  any  new  matter  constituting  a  defense 
or  counter-claim. "  Section  243,  par.  2.  There  is  no  reason  why  the  facts 
should  not  be  stated  with  the  same  particularity  in  matters  of  defense  as  in 
stating  the  facts  in  the  complaint,  out  of  which  grows  the  cause  of  action; 
and  the  rule  is  explicitly  laid  down  in  Moore  v.  ffobhs,  79  N.  G.  535,  and 
recognized  in  Boyden  v.  AcJienbach,  79  N.  C.  539.  The  demurrer  was  prop- 
erly sustained  as  to  this  attempted  defense  of  usury. 

In  the  amended  complaint  the  plaintiff  sets  out  the  original  dealing  by 
which  the  defendant  became  indebted,  in  which  it  is  not  alleged  any  usury  is 
found,  and  traces  the  debt  transmitted  in  successive  securities,  until  it  as- 
sumes the  form  in  which  it  appears  in  the  first  complaint,  and  he  insists  upon 
his  right  to  recover  the  antecedent  indebtedness,  if  usury  did  enter  ijito  the 
bond  sued  on.  The  point  is  well  taken;  and  we  can  see  no  reason,  because 
the  bond  as  such  is  void,  why  the  true  and  uninfected  debt  may  not  be  recov- 
ered, and  so  are  the  authorities.  In  Bumhisel  v.  Firman,  22  Wall.  170,  Mr. 
Justice  SwAYNE,  near  the  close  of  the  opinion,  says:  "It  is  well  settled  that 
if  a  security  founded  upon  a  prior  one  be  fatally  tainted  with  that  vice,  [usury.] 
and  the  prior  one  were  free  from  it,  but  given  up  and  canceled,  and  the  latter 
one  be  thereafter  adjudged  void,  the  prior  one  will  be  revived,  and  may  be  en- 
forced as  if  the  latter  one  had  not  been  given.  The  cases  to  this  effect  are 
very  numerous;"  and  reference  is  made  to  many  at  the  foot  of  page  179.  So 
CoMSTOCK,  C.  J.,  delivering  the  opinion  of  the  court,  uses  this  language:  "A 
note  or  a  bond  may  be  void  for  usury,  but  being  founded  upon  some  antece- 
dent claim  or  contract,  free  from  that  defect,  there  may  be  a  just  and  legal 
riglit  to  recover  the  original  consideration.  The  note  or  bond  may  be  sold, 
and  it  will  be  void  even  in  the  hands  of  an  innocent  purchaser.  But  will  it 
be  pretended  that  the  purchaser  gets  absolutely  nothing?  It  is  impossible  to 
doubt  that  he  will  stand  in  the  shoes  of  his  vendor."  Bank  v.  Bank^  21  X. 
Y.  495.  To  the  same  purport  are  other  cases  cited  in  the  elaborate  and  care- 
fully prepared  brief  of  plaintiff's  counsel.  Qewig  v.  Bitterly,  56  N.  Y.  214; 
Patterson  v.  Birdsall,  64  N.  Y.  294;  Russell  v.  Nelson,  99  K.  Y.  119. 

The  assignment  carried  with  the  bond  the  debt  it  represented,  and  which 
retained  its  force  as  an  obligation  through  all  the  changes  in  form  it  has  sub- 
sequently undergone,  and  the  plaintiff's  title  to  whatever  sum  was  recover- 
able seems  not  to  have  been  in  controversy,  as  appears  from  recitals  in  the 
final  judgment. 
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It  must  be  declared  there  is  no  error  in  rendering  judgment  for  the  plaintiff 
for  the  sum  demanded,  with  interest  from  the  twenty-second  day  of  Decem- 
ber, 1875,  less  the  credits  specified  therein.    Judgment  affirmed. 


BiGSBEE  t>.  Town  of  Durham. 

{Supreme  Court  of  North  QiroHna.    November  14,  1887.) 

1.  Elkctions— Majority— Qua LiFiBD  Voticbs— Conbtitutional  Law. 

North  Caroliua  Acts  of  1887,  c.  86,  authorizes  an  election  in  the  town  of  Durham 
to  raise  a  tax  for  the  support  of  the  schools  of  the  town,  and  provides  that  the  tax 
shall  be  levied  if  a  majority  of  the  votes  cast  at  the  election  are.  in  favor  thereof. 
The  constitution  of  North  Carolina,  art.  7,  J  7,  provides  that  a  majority  of  the  (|nali- 
fied  voters  must  determine  the  result  of  an  election.  Hetd^  that  if  the  majority  of 
the  votes  cast  is  also  a  majority  of  the  qualified  voters  of  the  town,  no  violence  is 
done  to  the  letter  or  spirit  of  the  constitution,  and  the  act  is  not  unconstitutional: 
following  Wood  v.  CommUsioners,  2  8.  E.  Kep.  663. 

2.  Same— Impkachmbht— Prima  Facie  Evidence. 

In  an  action  to  restrain  the  collection  of  a  tax  levied  in  accordance  with  the  vote 
of  a  town,  the  registration  books  are  prima  fade  evidence  of  the  list,  and  of  the 
number  of  qualified  voters. 

3.  Same— Qualification  of  Voters— Determination— Delegation  of  Duty. 

In  a  contested  election  case,  where  it  was  necessary  to  know  how  many  qualified 
voters  there  were  in  the  town,  the  board  of  town  commissioners  a|)pointea  a  com- 
mittee to  examine  the  registration  book,  and  determine  that  question.  Heldy  that 
this  was  a  proper  delegation  uf  power,  and  that  the  report  of  the  committee  was 
conclusive  only  to  the  extent  to  which  it  was  adopted. 

Appeal  from  superior  court,  Durham  county;  Shepherd,  Judge. 
BatcheloT  cfe  Devereux  and  R,  C,  Strudtoick,  for  plaintiff.     W,  W.  Fuller, 
J,  S,  Manning,  and  Graham  i&  liuffin,  for  defendant. 

DAyis»  J.  This  is  an  appeal  from  an  order  made  by  Shepherd,  J.,  at 
chambers,  in  Hillsboro,  on  the  twelfth  day  of  August,  1887,  dissolving  a  re- 
straining order  theretofore  granted,  in  the  cause  pending  in  the  superior  court 
of  Durham  county.  Chapter  86  of  the  acts  of  1887  authorizes  the  board  of 
commissioners  of  the  town  of  Durham  to  submit  to  the  "qualified"  voters  of 
said  town  '*  whether  a  tax  shall  be  annually  levied  therein  for  the  support 
of  the  schools  in  said  town  provided  for  by  the  act. "  The  act  prescribes  the 
manner  in  which  the  election  shall  be  held;  '*and,  if  a  majority  of  the  votes 
C€L8t  shall  be  in  favor  of  such  tax,  the  same  shall  be  levied  and  collected  by 
the  town  authorities,  under  the  same  rules  and  regulations  under  which  other 
town  taxes  are  levied  and  collected,"  etc. 

The  plaintiff,  who  is  a  tax-payer  of  the  town  of  Durham,  alleges  that  this 
act  is  unconstitutional  upon  its  face,  in  that  it  contravenes  article  7,  §  7, 
Ck)nst.,  in  allowing  a  majority  of  the  votes  ca^t,  instead  of  requiring  a  ma- 
jority of  the  qualified  voters,  to  determine  the  result  of  the  election ;  and  he 
alleges  that  notwithstanding  the  said  act  is  unconstitutional  and  void,  the 
commissioners  of  the  town  of  Durham  ordered  an  election  to  be  held  in  pur- 
suance of  its  terms,  at  which  election  it  is  alleged  a  majority  of  the  qualified 
voters  did  not  vote  in  favor  of  said  tax.  It  is  further  alleged,  in  substance, 
that  notwithstanding  a  majority  of  the  qualified  voters  of  the  town  of  Dur- 
ham did  not  vote  in  favor  of  said  tax,  and  establishing  the  graded  school  pro- 
vided for  in  the  act,  the  board  of  commissioners  of  said  town  appointed  a  com- 
mittee, who,  after  refusing  to  hear  any  evidence  to  the  contrary,  or  permit- 
ting an  opportunity  to  the  plaintiff  to  be  heard,  and  without  hearing  any  evi- 
dence, reported  that  one  hundred  and votera,  whose  names  appeared 

on  the  registration  book,  were  not  qualified  voters  of  the  town,  and  that  the 
vote  cast  in  favor  of  the  said  tax  and  school  was  a  majority  of  the  qualified 
voters  of  the  town  of  Durham;  whereupon  the  commissioners  declared  that 
the  said  act  had  been  ratified  by  a  majority  of  the  qualified  voters  of  the  town 
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of  Durham,  wiiereas,  as  alleged  by  the  plaintiff,  there  were  988  registered 
voters  of  said  town,  of  whom  onlj  410  voted  for  ratification.  The  plaintiff 
further  alleges  that  notwithstanding  the  act  was  void  upon  its  face,  and  not* 
withstanding  it  was  not  ratified  by  a  majority  of  the  qualified  voters  of  the 
town,  the  board  of  commissioners  have  provided  to  appoint  the  defendants 
(naming  them)  a  school  committee  of  the  town  of  Durliam,  and  are  threaten- 
ing to  place  on  the  tax-list  and  have  collected  the  tax  provided  for  by  the  act, 
and  carry  out  the  provisions  of  the  act  to  the  irreparable  injury  of  the  plain- 
tiff and  other  tax-payers  of  said  town.  The  plaintiff  asks  that  the  act  of  the 
legislature  be  declared  unconstitutional,  and  the  action  of  the  commissioners 
null  and  void;  ,that  they  be  enjoined,  etc. 

The  defendants  answer,  admitting  the  passage  of  chapter  86  of  the  Act3 
of  1887,  and  deny  that  it  is  unconstitutional;  they  also  deny  the  other  material 
allegations  of  the  complaint;  and  say,  in  substance,  that  the  election  com- 
plained of  was  regularly  and  duly  held,  in  accordance  with  the  provisions  of 
the  act,  on  the  fourth  day  of  April,  1887 ;  '*and  on  the  day  following  said  elec- 
tion, to- wit,  the  fifth  day  of  April,  1887,  the  inspectors  of  election  certified 
and  reported  to  the  commissioners  of  said  town  that  at  said  election  411  votes 
were  cast  and  counted  <for  school,^  and  151  votes  were  cast  and  counted. 
'against  school;'  and  on  the  said  fifth  of  April,  1887,  at  a  meeting  of  said 
commissioners  to  enable  them  to  declare  truly  the  result  of  said  election  as 
directed  by  said  act,  a  committee  of  their  body  was  appointed  to  revise  the 
registration  book  of  said  town  used  at  said  election,  and  report  to  the  full 
board  the  number  of  qualified  voters  of  said  town  at  said  election.  Said  com- 
mittee reported  that  they  had  examined  the  book  of  registration,  and  that  the 
total  number  of  names  therein  was  980,  and  of  said  number  of  names  there 
were  180  names  of  persons  included  who  were  not.  on  the  fourth  of  April, 
1887,  qualified  voters  of  said  town  by  reason  of  deaths,  removals,  and  other 
disabilities;  and  they  therefore  reported  that  they  found  and  reported  800  to 
be  the  correct  number  of  qualified  voters  on  the  fourth  of  April,  1887;  that 
said  report  was  adopted  by  the  full  board;  and  it  was  thereupon  officially  de- 
clared by  the  board  as  the  result  of  said  election  that  a  majority  of  the  votes 
cast  at  said  election  was  *  for  school, '  and  that  the  aforesaid  410  votes  as  afore- 
said '  for  school '  was  a  majority  of  all  the  qualified  voters  of  the  town  at  said 
election."  They  further  say  that  before  the  meeting  of  the  board  of  commis- 
sioners on  the  fifth  of  April,  *'at  the  instance  of  the  mayor  of  the  town,  com- 
missioners Parrish  and  Mackey,  together  with  the  town  attorney,  chief  of 
police,  registrar  of  election,  and  other  citizens  of  the  town,  met  in  the  may- 
or's office  to  examine  the  registration  books,  and  to  hear  and  consider  and 
make  inquiry,  with  the  view  of  ascertaining  the  correct  number  of  qualified 
voters;  that  each  name  was  canvassed,  and  a  list  only  of  those  known  to  be 
dead  or  removed,  or  otherwise  disqualified,  was  made  upon  the  personal  knowl- 
edge of  some  one  or  more  present  at  said  meeting;  that  said  list  contained  180 
names  of  persons  on  the  registration  book  who  were  not  qualified  voters  of 
the  town  of  Durham,  and  who  did  not  vote  in  said  election;  that  the  names 
of  registered  voters  whose  qualifications  were  in  doubt  were  not  included  in 
said  list,  but  counted  among  the  qualified  voters;  ♦  ♦  ♦  that  of  the  com- 
mittee of  thi-ee  appointed  of  the  board  of  commissioners,  said  Parrish  and 
Mackey  were  two,  and  the  list  as  prepared  was  carefully  revised,  together  with 
the  registration  book,  in  presence  of  counsel  for  the  plaintiff,  the  plaintiff 
himself,  and  others;  *  *  *  and  the  number  of  qualified  voters  separated 
by  the  committee,  and  declared  by  the  board  of  commissioners,  was  the  re- 
sult of  a  fair,  honest,  and  open  canvass  and  consideration  upon  evidence." 

The  following  is  the  order  made  by  his  honor  dissolving  the  injunction: 
''This  cause  coming  on  to  be  heard  upon  motion  of  plaintiff  to  continue  the 
restraining  order  temporarily  granted,  and  time  having  been  granted  the  plain- 
tiff to  file  additional  affidavits  in  reply  to  affidavits  of  defendants,  now,  upon 
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consideration  of  all  the  affidavits,  and  it  appearing  as  facts  to  the  satisfaction 
of  tlie  court  that  at  an  election  held  in  the  town  of  Durham  on  the  fourth  of 
April,  1887,  under  the  provisions  of  the  act  in  relation  to  the  graded  schools 
in  the  town  of  Durham,  (chapter  86  of  the  Laws  of  1887,)  four  hundred  and 
ten  qualified  voters  voted  « for  schools'  as  provided  in  said  act,  which  said 
number  was  a  majority  of  the  qualified  voters  of  said  town;  and  the  re- 
sult of  said  election  was  duly  canvassed,  determined,  and  declared,  and  upon 
^consideration  of  the  whole  case  it  is  ordered  and  decreed  that  the  motion  of 
plaintiff  l)e  denied,  and  the  injunction  and  restraining  order  heretofore  granted 
be,  and  is  hereby,  vacated  and  annulled,  and  the  plaintiff  will  pay  the  costs. " 

The  plaintiff  insists  that  the  act  of  the  legislature  *Mn  relation  to  the  public 
schools  in  the  town  of  Durham*'  (chapter  86,  Laws  1887)  ^s  unconstitutional. 
The  question  is  identical,  in  principle,  with  that  presented  in  the  case  of 
Wood  V.  Oocford.  97  N.  C.  227,  2  S.  E.  Rep.  253,  (decided  at  the  last  term  of 
this  court.)  It  was  then  carefully  and  fully  considered,  and,  upon  a  review  of 
the  argument  presented  in  the  present  case,  .we  can  see  no  reason  to  reverae 
the  decision  then  made. 

The  constitution,  art.  7,  §  7,  will  not  permit  the  tax  for  the  support  of  the 
public  schools  in  the  town  of  Durham  to  be  levied  or  collected,  "  unless  by  a 
majority  of  the  qualified  voters  therein,*'  and  the  question  was  submitted  to 
the  quaHfied  voters.  If  a  majority  of  the\otes  cast  shall  also  be  a  majority 
of  the  qualified  voters,  no  violence  will  be  done  to  the  letter  or  the  spirit  of 
the  constitution.  The  act  is  not  unconstitutional,  and  we  content  ourselves 
with  a  reference  to  Wood  v.  Ostford,  supra.  This  disposes  of  the  first  objec- 
tion presented. 

The  next  is  that  a  majority  of  the  qualified  voters  of  the  town  of  Durham 
•did  not  vote  ''for  school, "  and  that  the  action  of  the  board  of  commissioners, 
in  ascertaining  and  declaring  the  result,  was  illegal.  No  objection  appears 
to  the  regularity  of  the  proceedings  touching  the  election  antecedent  to  the 
appointment  of  a  committee  by  the  board  of  commissioners  to  ascertain  and 
report  what  names  on  the  registration  book  were  not  qualified  voters  of  the 
town  of  Durham.  It  is  insisted  that  the  board  of  commissioners  alone  could 
investigate  and  judicially  determine  the  result  of  the  election,  and  declare 
wliether  a  majority  of  the  qtialified  voters  had  voted  in  favor  of  the  tax ;  that 
they  could  not  delegate  this  duty,  nor  any  part  of  it,  to  a  committee  of  their 
own  number;  and  that  the  action  of  the  board  in  appointing  such  a  commit- 
tee, and  in  receiving  and  acting  upon  its  report,  and  declaring  that  a  majority 
of  the  qualified  voters  had  voted  for  the  ratification  of  the  act,  was  illegal; 
that  the  board  could  not,  by  any  such  method,  ascertain,  legally,  what  names 
on  the  registration  books  were  not  qualified  voters,  by  reason  of  deaths,  re- 
movals, or  other  disqualifying  causes.  We  do  not  understand  that  it  is 
claimed  for  the  defendants  tiiat  the  action  of  the  board  of  commissioners  in 
declaring  the  result  (unless  collaterally  brought  in  question)  is  final  or  con- 
clusive, or  that  the  regularity  ahd  validity  of  the  election,  including  the  ascer- 
tsiinment  and  declaration  of  the  result  by  the  board  of  commissioners,  may  not 
be  attacked  by  a  direct  proceeding  as  this  is,  instituted  for  the  purpose  of  con- 
testing the  validity  of  the  election .  This  may  be  done,  {McDowell  v.  Construc- 
tion Co,,  96  N.  C.  514,  2  S. E.  Rep. 351,  and  cases  there  cited;)  and  the  plain- 
tiff, seeking  to  have  the  election  declared  illegal  and  void  for  the  causes  stated, 
liad  a  right  to  the  temporary  restraining  order  as  incidental  to  the  relief  sought; 
and  if,  upon  the  answer  and  proof,  it  shall  appear  that  the  plaintiff's  allega- 
tions are  not  sufficiently  negatived,  and  that  there  is  reasonable  ground  to 
believe  that  irreparable  injuiy  will  be  sustained,  the  restraining  order  will 
not  be  dissolved,  but  continued  to  the  hearing.  Perry  v  Michaux,  79  N".  C. 
94;  Monroe  v.  Mclntyre,  6  Ired.  Eq.  65;  3/iller  v.  Washbui-n,  3  Ired.  Eq.  16L 

"But,"  as  was  said  by  Bynum,  J.,  in  Perry  y.Michaux,  "it  is  also  a  well- 
settled  rule  that  when,  by  the  answer  of  the  defendant,  the  plaintiff's  whole 
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equity  is  denied,  and  the  statement  in  the  answer  is  credible,  and  exhibits  no 
attempt  to  evade  the  material  charges  in  the  complaint,  an  injunction,  on 
motion,  will  be  dissolved."  Perkins  v.  Hollowell,  5  Ired.  Eq.  24;  Sharpe  v. 
King,  8  Ired.  £q.  402.  This  is  clearly  so  if,  upon  the  complaint,  answer,  and 
affidavits,  it  appears  that  the  plaintiff's  claim  to  have  the  restraining  order 
continued  is  fully  met.  This  makes  it  our  duty  to  examine  the  complaint, 
answer,  and  proofs,  to  ascertain  whether  the  plaintiff  has  made  a  case  enti* 
tling  him  to  have  the  restraining  order  continued  to  the  hearing.  AH  the 
material  allegations  of  the  complaint  are  distinctly  denied  or  met  by  a  dear 
and  positive  statement  of  what  transpired  in  canvassing  and  determining  the 
result  of  the  election.  Is  the  matter  left  in  such  doubt  as  to  entitle  the  plain- 
tiff to  have  the  restraining  order  continued  to  the  hearing? 

The  registration  book  contains  the  prima  facis  evidence  of  the  list  and 
number  of  quali6ed  voters  in  the  town.  Norment  v.  Charlotte^  85  N.  C. 
387;  Duke  v.  Broum,  96  N.  C.  127.  1  S.  E.  Rep.  873;  Sautherland  v.  Qold^ 
horo,  96  N.  C.  49,  1  S.  E.  Rep.  -760.  But  the  list,  as  was  said  by  the  chief 
justice  in  Duke  v.  Broum,  is  *'open  to  correction  for  deaths,  removals,  and 
other  causes  subsequently  occurring,  and  perhaps  for  intrinsic  disqualifica- 
tions existing  at  the  time  of  registration,  and  error  in  admitting  their  names 
to  the  list."  How  is  this  correction  to  be  made?  The  plaintiff  says  that 
the  board  must  act  judicially  upon  each  name  sought  to  be  erased;  that  it 
cannot  conduct  the  investigation,  or  any  part  of  it,  by  or  through  a  com- 
mittee; and  tliat,  in  the  present  case,  the  action  of  the  board  in  appointing 
the  committee,  and  considering  its  report  in  their  determination  of  the  result, 
was  illegal. 

We  take  a  different  view.  It  is,  we  believe,  the  common,  if  not  universal, 
practice,  in  cases  of  contested  election,  (and  this  is  to  contest  the  result  of  an 
election  to  be  determined  by  the  board,)  to  commit  the  investigations  of  con- 
troverted matters  of  fact  and  details  to  committees,  and  the  reports  of  such 
committees,  when  made,  are  considered  and  acted  upon.  They  are  not  con- 
clusive or  binding;  but  when  adopted,  or  to  the  extent  of  their  adoption,  it 
was  never  contended  or  suggested  that  the  result  was  rendered  invalid  by 
reason  of  the  fact  that  they  were  considered,  although,  as  usually  is  the  ca9e, 
they  may  have  formed  the  basis  upon  which  the  result  was  ascertained.  In 
Norment  v.  CTiarlotte,  supra,  the  board  appointed  and  acted  upon  the  report 
of  a  committee.  It  is  the  constant  practice  of  courts  to  appoint  commission- 
ers to  investigate  and  report  upon  matters  of  account,  and  questions  which 
may  more  conveniently  be  determined  in  this  way,  and,  when  acted  upon  and 
confirmed,  are  valid. 

Upon  a  careful  examination  of  the  evidence,  we  think  there  was  no  error 
in  the  fi  nding  of  facts.  There  were  216  names  on  the  registration  book,  about 
which  there  was  controversy.  It  is  in  evidence  that  every  name  about  which 
there  was  doubt  remained  on  the  registration  book,  and  of  the  216  only  180 
were  adjudged  to  be  disqualified,  and  it  does  not  appear  that  a  single  name 
contained  in  the  affidavit  in  behalf  of  the  plaintiff  was  eitused.  There  is  no 
error. 
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Qazan  o.  Boygb  and  others. 
{Bupr0m0  Ckntri  0/  Oearffia.    May  9, 1887.) 

1.  Attaghmbut— IzmBTnrnro  Glaiicavt— Monov  10  DnMnB— Tims  of  Hakikg. 

In  an  action  wherein  a  writ  of  attachment  had  been  Issued  under  Code  Ga. 
{  8297,  a  motion  waa  made  to  disniias  the  attachment  for  fatal  defects  appearinfi^ 
upon  the  face  of  the  record,  which  motion  waa  overruled.  Upon  the  trial  of  the 
'iflBuee,  a  Judgment  waa  rendered,  which,  upon  appeal,  waa  reversed,  and  the  cause 
was  remanded  for  a  new  trial.  The  ruling  of  the  court  upon  the  motion  and  the 
exceptions  thereto  were  then  entered  upon  the  record  nunc  pro  tunc.  Upon  the 
retrial  the  claimant  moved  to  exclude  the  attachment  as  evidence,  and  dismiss  the 
lien  created  therebv,  tor  the  same  reasons  as  stated  in  the  former  motion.  The 
motion  was  overruled  upon  the  ground  that  claimant  had  not  appealed  from  the 
former  ruling,  nor  had  it  been  reversed.  Held^  that  the  original  motion  to  dismiss, 
being  made  before  the  trial  of  the  is«ues,  was  improperly  made,  and  that  the  ruling 
of  the  court  thereon  was  not  an  adjudication  of  the  questions  therein  presented ; 
and  that  the  subsequent  motion  to  exclude  the  attachment  as  evidence  should  have 
been  sustained. 

2.  Sakb— Pmnoir  fob,  Sdppobtsd  by  AFriDAViT^-OoDa  Ga.  i  8297. 

The  lien  of  an  attachment  issued  under  Code  Ga.  {  3297.  should  be  released  u{>on 
motion  properly  made,  when  the  face  of  the  record  fails  to  show  that  the  petition 
for  the  writ  was  supported  bv  affidavit,  or  by  evidence  of  like  character  which  had 
been  reduced  to  wriUng ;  following  Lod>  v.  SmUh,  ante,  458. 

ft.  SAMB—PABTiiaBBHip— Individual  Kambb  kbkd  not  bs  8r  Out. 

An  attachment  issued  under  Code  Ga.  2  8264,  in  the  name  of  a  copartnership, 
should  not  be  dismissed  for  a  failure  to  set  out  the  names  of  the  individuals  com- 
posing the  firm. 

4.  Samv— Affidavit  bt  AnoBiiBY. 

The  affidavit  of  an  attorney,  who  swears  to  the  best  of  bis  knowledge  that  the 
party  is  indebted  in  a  certain  amount  to  the  firm  of  which  he  is  the  attorney,  and 
further  swears  to  the  grounds  of  attachment,  setting  them  forth  in  the  language  of 
the  statute,  is  sufficient  to  support  a  writ  of  attachment  under  Code  Ga.  {  8:264. 

Error  to  superior  court,  Brooks  county;  Haksell,  Judge. 

The  writ  of  error  covers  two  classes  of  cases.  The  first  is  represented  by  €Hi- 
zan  ▼.  Royee^  which  is  an  action  brought  under  section  3297  of  the  Code,  which 
is  as  follows:  '*  Whenever  a  debtor  shall  sell  or  convey  or  conceal  his  property 
liable  for  the  payment  of  his  debts,  for  the  purpose  of  avoiding  paymt^nt  of 
the  same,  or  wlienever  a  debtor  shall  threaten  or  prepare  so  to  do,  his  creditors 
may  petition  the  judge  of  the  superioi  court  of  the  circuit  where  such  debtor 
resides,  if  qualified  to  act,  and  if  not,  the  judge  of  any  adjoining  circuit,  fully 
and  distinctly  stating  his  grounds  of  complaint  against  such  debtor,  and  pray- 
ing for  an  attachment  against  the  property  of  such  debtor  liable  to  attach- 
ment, supporting  his  petition  by  affidavit,  or  testimony,  if  he  can  control  the 
same."  The  second  class  is  represented  by  Qazan  v.  Loomis,  which  was 
brought  under  section  8264  of  the  Code,  which  provides  that  ''attachments 
may  issue  in  the  following  cases:  When  the  debtor  resides  out  of  the  state; 
when  he  is  actually  removing  or  about  to  remove  without  the  limits  of  the 
county;  when  he  absconds,  conceals  himself,  resists  legal  arrest,  or  causes  his 
property  to  be  removed  beyond  the  limits  of  the  state. "  Section  8265  provides 
that,  ''before  process  of  attachment  shall  issue,  tlie  party  seeking  the  same, 
bis  agents  or  attorney  at  law,  shall  make  an  affidavit  before  some  Judge  of  the 
superior  court  *  *  *  that  the  debtor  has  placed  himself  in  some  one  of 
She  positions  enumerated  in  this  Code,  and  also  the  amount  of  the  d^bt  claimed 
jlo  be  due.  When  the  affidavit  is  made  by  the  attorney  at  law  or  agent  of  the 
jftarty,  he  may  swear  that  the  amount  claimed  to  be  due  is  due  according  to 
|he  best  of  his  knowledge  and  belief." 

[   Maclntyre  A  Maclntyret  /.  G.  McCall,  W.  B.  Bennett,  /.  B.  Wade,  and 
Warrard  dk  Meldrim,  for  plaintiff  in  error.    D,  W.  Rountree^  B,  P.  S,  Den- 
mark, W.  M.  Hammond,  and  /.  JET.  Lumpkin^  for  defendants. 
I  v.Ss.E.no.ie— 48  )igitized  by  GoOglc 


784  SOUTHEASTERN  REPORTER.  [Ga. 

^ALL,  J.  This  writ  of  error  covers  two  classes  of  cases.  The  first  class 
is  represented  by  the  case  of  Qazan  v.  Royce;  the  second  class  by  Qazan  v. 
Loomis.  The  attachment  in  favor  of  Iloyce  &  Co.  was  issued  under  SBCtion 
3297  of  the  God%,  As  appears  upon  the  face  of  the  record  from  the  lower 
court,  the  petition  in  this  case  was  not  supported  by  any  affidavit,  nor  was  it 
supported  by  testimony  of  like  character  as  that  of  an  affidavit.  Under  the 
principles  announced  in  the  case  of  Loeb  v.  Smith,  ante,  458,  at  this  term,  the 
attachment  was  fatally  defective.  The  petition  says  that  the  petitioner  could 
not  swear  that  the  facts  set  forth  in  the  affidavit  in  relation  to  the  fraudulent 
transfer  of  this  property  were  absolutely  true,  but  asked  permission  to  sub- 
mit such  evidence  as  was  under  his  control.  True,  at  a  subsequent  state  of 
the  proceedings,  the  judge  said  that  he  had  evidence  before  him  (as  we  take 
it,  oral  evidence)  wlilch  justified  his  issuing  this  attachment.  If  such  evi- 
dence existed,  it  depended  solely  on  the  judge's  recollection.  No  record  was 
ever  made  of  the  fact  that  it  existed.  And  we  have  just  held  {Loeb  v.  Smith) 
that  that,  or  something  equivalent  to  it,  is  indispensable  to  authorize  the  is- 
suing of  such  an  attachment. 

If  there  were  nothing  more  in  this  case  than  that,  it  would  be  decisive  of 
the  question  arising  upon  that  attachment,  and  all  others  of  the  same  class  in- 
cluded in  this  record.  But  in  1884  the  claimant  made  a  motion  in  writing 
to  set  aside  this  attachment,  and  all  otliers  belonging  to  the  same  class,  for 
the  reasons  just  mentioned.  Upon  the  hearing  of  that  motion  (which  w  jis 
placed  upon  tlie  motion  docket)  it  was  overruled  by  the  court,  and  no  excep- 
tion was  taken  to  the  decision  overruling  it.  It  was  stated  that  exceptions 
pendente  lite  were  filed  to  the  motion,  but  they  did  not  appear  upon  the  rec- 
ord. If  they  were  filed  to  that  decision  they  were  never  placed  upon  the  min- 
utes of  the  court,  where  they  should  have  gone.  The  case  was  afterwards 
brought  to  this  court  by  the  plaintiffs  in  attachment,  who  were  cast  on  the 
first  trial,  and  here  the  decision  was  reversed.  These  exceptions  were  not 
brought  up,  nor  was  error  assigned  upon  them  in  this  court,  and  nothing 
more  was  heard  of  them  until  this  claim  was  on  its  final  trial  in  188(5,  and 
then  an  order  was  taken  to  enter  the  decision  made  in  1884  upon  the  minutes 
of  the  court  nunc  pro  tunc.  That  order  was  granted.  On  the  trial  of  the 
main  issue  the  claimant  moved  to  exclude  the  attachment  as  evidence,  upon 
the  ground  formerly  stated,  and  to  dismiss  the  lien  created  by  the  attachment. 
This  motion  was  overruled,  and  the  claimant  excepted.  It  was  overruled  on 
two  grounds,  the  latter  of  which  need  only  be  mentioned,  (the  former  having 
been  already  disposed  of,)  namely,  that  there  was  the  former  judgment  u  nap- 
pealed  from  and  unreversed,  which  was  conclusive  as  to  the  matter.  We  do 
not  think  the  ruling  proper.  We  are  aware  that  in  the  case  of  Hinet  v. 
Kimhal,  47  Ga.  587,  the  court  below  did  entertain  amotion  to  dismiss  attach* 
ments  prior  to  the  trial  of  the  main  issue  on  the  case,  for  defects  apparent  on 
the  face  of  the  attachment,  and  that  the  court  did  order  the  attachments  to  be 
dismissed.  That  was  excepted  to  and  brought  to  this  court.  This  court,  how- 
ever, reversed  that  judgment.  In  delivering  the  opinion  of  the  court.  Judge 
MgGat  stated  that  it  was  admissible  to  make  the  motion  in  that  way;  but, 
later  on,  similar  questions  arose  in  several  cases  before  this  court,  and  in  all 
except  one,  upon  claims  filed  to  the  levying  of  executions,  a  different  rule  was 
laid  down.  In  Bosv)orth  v.  Clark,  62  Ga.  286,  this  court  ruled  that,  if  the 
claimant  would  except  to  the  sufficiency  of  the  execution,  the  proper  motion 
on  his  part  was  to  dismiss  the  levy,  or  to  object  to  the  execution  as  illegal  evi- 
dence in  the  case,  and  not  a  motion  to  quash  the  execution  issued;  that  his 
only  concern  therewith  was  that  the  execution  should  not  be  used  against  the 
property  claimed.  This  ruling  was  repeated,  almost  in  terms,  in  the  case  of 
Morton  V.  Oahona,^0  Ga.  569,  where  Chief  Justice  Jacicson  said,  in  deliv- 
ering the  opinion  of  the  court,  that  it  did  not  lie  in  the  mouth  of  the  claimant 
to  move  to  quash  the  execution.    It  only  concerned  him  that  the  execution 
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should  not  touch  his  property,  as  previously  decided  in  BoatDorth  v.  Clark. 
In  Krutina  v.  Culpepper,  (October  term,  1885,)  76  Ga.  602,  we  held  that 
where  an  attachment  issued,  based  upon  afildavit  not  positively  swearing  to 
the  ground  upon  which  it  is  issued,  and  was  levied,  a  judgment  in  attach- 
ment obtained,  2ift.fa.  issued  and  levied,  and  a  claim  interposed,  the  claim- 
ant could  move  to  dismiss  the  levy  on  the  ground  that  the  attachment  affida- 
vit was  defective;  that  such  a  motion  was  not  objectionable  on  the  ground 
:that  it  was  not  made  within  three  years  from  the  rendition  of  the  judgment; 
that  the  claimant  could  not  move  in  reft^rence  to  the  judgment  until  after  the 
filing  of  the  claim;  and  that  a  motion  by  a  claimant  to  dismiss  a  levy  is  not  a 
motion  to  set  aside  a  judgment,  which  must  be  made  within  three  years  from 
-the  rendition  of  such  judgment.  For  these  reasons  we  think  that  this  atbich- 
ment  should  have  been  repelled  when  it  was  offered  in  evidence  to  subject  the 
property  claimed,  and  that  the  levy  should  have  been  dismissed;  and  as  to  the 
class  of  cases  of  which  this  is  a  representative,  the  judgment  of  the  court  be- 
low must  be  reversed. 

In  the  other  class  of  cases,  represented  by  Q<tzan  v.  Loomia,  the  attachment 
issued  undei  section  3264  of  the  Code.  The  objection  to  that  was  twofold: 
(1)  That  it  was  issued  in  the  partnership  name,  and  that. the  names  of  the 
individuals  co  no  posing  the  firm  were  not  set  out  in  the  attachment;  and  (2) 
4;hat  the  ground  of  the  attachment  was  not  positively  sworn  to.  The  afiidavit 
was  made  by  an  attorney  at  law,  who  stated  that  to  the  best  of  his  knowledge 
and  belief  the  party  was  indebted  in  a  certain  amount  to  the  firm  of  which  he 
was  the  attorney:  and  he  further  swears  to  the  ground  of  the  attachment,  set- 
ting it  forth  in  the  terms  of  the  statute.  These  are  no  longer  open  questions 
in  this  court.  The  first  was  disposed  of  in  the  case  of  Deleon  v.  HelUi\  (Oc- 
tober term,  1886.)  As  to  the  objection  on  the  second  ground  mentioned,  that 
is  covered  by  the  case  of  Chronicle  v.  Rowland^  72  Ga.  195.  The  property 
claimed  was  found  subject,  as  it  should  have  been.  The  evidence  upon  which 
it  was  condemned  was  strong  enough  to  justify  the  verdict  of  the  jury;  in- 
deed, the  weight  of  the  testimony  was  with  the  finding  of  the  jury.  Various 
exceptions  were  taken  to  the  admission  of  testimony  and  to  the  charge  of  the 
court,  none  of  which  we  think  are  good.  Judgment  therefore  in  this  latter 
case,  {Qazan  v.  Lootnis,)  together  with  the  other  cases  belonging  to  that 
•class,  is  affirmed. 

Judgment  reversed  in  part  and  affirmed  in  part. 


HoLGOMBB,  for  Use,  etc.,  9.  Richmond  &  D.  R.  Co. 

Richmond  &  D.  R.  Co.  ©.  Holoombe,  for  Use,  etc. 

iStipreme  Court  of  Oeorgia,    March  11,  1887.) 

1.  ImuRANGB— Action  ov  Policy— Who  mat  Sux. 

An  insurance  company  bron^ht  suit  against  a  railway  company,  alleging  that 
certain  property  belonging  to  H.  had  been  destroyed  by  the  carelessness  of  defend- 
ant's servants;  that  plaiutifTs  had  insured  the  same  to  H.,  and  had  paid  him  the 
amount  of  the  insurance.  The  court  dismissed  the  action  on  demurrer,  on  the 
ground  that  the  insurance  company  bad  no  right  of  action  against  the  defendant, 
but  subsequently  allowed  the  plaintiff,  on  motion,  to  amend  his  declaration  by 
adding  H.  for  the  use  of  the  plaintiff  insurance  company.    Held  proper. 

a.  JuBY— Pboviwcb  of— Conflicting  Evidence. 

On  the  trial  of  an  action  for  the  value  of  certain  wood  destroyed,  the  plaintiff  tes- 
tified that  the  wood  belonged  to  bim.  His  partner  also  testified  to  the  same  thing. 
While  they  were  on  the  stand,  the  defendant,  on  cross-examination,  brought  out 
from  their  witnesses  that,  on  a  former  suit  for  the  same  wood,  brought  by  the  firm 
composed  of  the  two  witnesses,  they  had  both  testified  that  the  wood  was  the  prop- 
erty of  the  firm.  At  the  close  of  plaintiff's  case  the  court,  on  defendant's  motion, 
granted  a  nonsuit  on  the  ground  that,  according  to  the  testimony,  plaintiff  was  not 
entitled  to  recover.  Held  error.  It  was  for  the  Jury  to  say  whether  the  wood  woa 
■the  property  of  the  firm  or  of  plaintiff. 
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Appeal  from  city  court  of  Atlanta;  Yak  Epps,  Jadge. 
HiUyer  ^  Bro.f  for  plaintiff.    Hopkins  <£•  QlenUf  for  defendant. 

Blandford,  J.  The  original  action  was  brought  by  the  Hamburg-Bremen- 
Fire  Insurance  Company  against  the  defendant,  in  which  it  was  alleged  that 
certain  cord-wood,  the  property  of  William  H  Holcombe,  upon  the  line  of 
road  of  the  defendant,  was  burned  and  destroyed  by  tlie  defendant,  by  the 
carelessness  of  its  agents  and  servants;  that  this  fire  insurance  company 
had  insured  the  same  to  Holoombe,  and  had  paid  the  insurance  money  to  him,. 
S208.25;  and  it  asked  a  judgment  against  this  company  for  the  amount  it  had 
paid  out  for  insurance  to  the  assured.  To  this  declaration  the  defendant  de- 
murred, on  the  ground  that  there  was  no  right  of  action  in  this  insurance 
company  against  it;  that  there  was  no  privity  between  them;  that  the  de- 
fendant had  destroyed  no  cord-wood  belonging  to  the  insurance  company. 
The  court  sustained  the  demurrer,  and  dismissed  the  action;  and  to  this  the 
plaintiff  excepted.  That  is  the  first  ground  of  exception.  Then  the  plaintiff 
moved  to  amend  his  declaration  by  adding  William  H.  Holcombe,  for  the  use 
of  the  Hamburg-Bremen  Fire  Insurance  Company,  and  the  court  allowed  this 
amendment;  and  to  this  the  defendant  excepted.  The  plaintiff  thereupon 
proceeded  to  trial,  and  showed  by  his  evidence  that  the  insuiance  company 
had  insured  this  wood,  and  had  paid  a  certain  amount  of  money  on  the  insur- 
ance of  the  same;  that  the  wood  had  been  destroyed  by  fire  from  one  of  the 
engines  of  the  defendant  company,  and  that  this  was  negligence  on  their 
part;  that  an  engine  which  was  not  properly  arranged  emitted  sparks  in  all 
directions,  setting  the  woods  on  fire  as  it  passed;  that  the  wood  belonged  te 
William  H.  Holcombe. 

Holcombe  testified  that  it  was  his  wood;  that  he  and  a  man  named  Stansell 
were  in  partnership  under  the  name  of  William  H.  Holcombe  &  Co.;  that 
their  arrangement  was  that  he  should  furnish  all  the  money  for  the  wood  pur- 
chased along  the  line  of  the  road,  and  it  was  to  be  bis  wood  until  it  was  sold; 
and  they  were  to  divide  the  profits  of  the  sale  between  them.  Stansell  testi- 
fied to  the  same  thing.  While  they  were  on  the  stand,  the  defendant,  on  cross- 
examination,  brought  out  that,  on  a  former  suit,  brought  by  William  H.  Hol- 
combe &  Co.,  a  firm  composed  of  William  H.  Holcombe  and  Stansell,  they  liad 
testified  that  this  wood  belonged  to  Holcombe  &  Co.,  and  not  Holcombe;  and 
the  court  allowed  testimony  to  show  that  this  was  the  wood  which  was  en>- 
braced  in  that  action;  and  the  amount  of  the  recovery  in  that  action  was  also 
allowed  by  the  court  to  be  proven.  There  was  no  objection  to  this  at  that 
time.  After  the  plaintiff  closed  his  case,  the  defendant  moved  for  a  nonsuit, 
making  a  general  demurrer  to  the  evidence,  and  contending  that,  according  to 
the  testimony  in  the  case,  the  plaintiff  was  not  entitled  to  recover.  When  that 
motion  was  made,  the  plaintiff  moved  to  rule  out  all  the  testimony  of  the  wit- 
nesses wliich  went  to  show  anything  embraced  in  the  record  of  that  suit  of 
Holcombe  A  Co.  against  the  Richmond  &  Danville  Railroad  Company.  The 
court  ruled  it  all  out,  and  nonsuited  the  case ;  whereupon  the  plaintiff  excepted ; 
and  the  question  he  makes  is  that  the  court  was  wrong  in  not  ruling  out  all  the 
evidence  touching  the  record  in  the  former  suit.  Some  of  it  comes  up  here  in 
the  motion  for  new  trial,  and  it  appears  in  the  brief  of  evidence  what  that 
record  did  contain,  and  what  the  parties  did  state. 

1,  2.  We  think  the  court  was  right  to  have  dismissed  the  case  on  the  de- 
murrer filed  by  the  plaintiff  to  this  declaration.  We  do  not  think  tliere  was 
any  right  of  action  in  this  insurance  company,  as  against  the  defendant;  but 
the  insurance  company  had  an  interest  in  it,  and  we  think  the  court  had  a 
right  to  allow  the  amendment  which  he  did  allow  in  this  case,  whereby  Hol- 
combe was  introduced,  and  the  suit  allowed  to  proceed  in  his  name  for  the 
use  of  the  insurance  company.  We  think  that  is  allowed  by  the  Code,  al- 
though it  may  introduce  a  new  and  distinct  cause  of  action,  and  a  new  and 
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distinct  party.    Section  3486  of  the  Code  says  that,  "  when  It  becomes  neces* 
•sary  for  the  purpose  of  enforcing  the  rights  of  such  plaintiff,  he  may  amend 
by  substituting  the  name  of  another  person  in  his  stead;  suing  for  his  use." 
3.  We  think  the  court  was  wrong  in  awarding  this  nonsuit.    We  think  it 
was  for  the  jury  to  say  whether  the  wood  belonged  to  Holcombe  iudividually, 
^r  to  Holcombe  A  Co.    The  jury  ought  to  have  determined  that  fact  from 
the  evidence.    It  is  true  they  swore  on  this  trial  that  the  wood  belonged  to 
Holcombe,  and  on  the  former  trial  swore  that  it  belonged  to  Holcombe  A  Co.; 
but  it  was  for  the  jury  to  say  which  was  the  truth,  not  the  court.    If  it  was 
Holcombe's  wood,  the  plaintiff  had  made  out  a  j>nma/aoie  case,  which  would 
^entitle  him  to  recover,  under  the  facts  shown  in  the  evidence.    If  it  was  not 
Holcombe's  wood,  but  was  Holcombe  &  Co.'s,  and  the  jury  should  so  deter- 
mine, they  ought  to  find  for  the  defendant  generally.    So  we  reverse  the 
Judgment  of  the  court  below  granting  the  nonsuit. 


Powell  and  Wife  o.  Augusta  A  S.  R.  Co. 

Augusta  A  S.  B.  Co.  9.  Powell  and  Wife. 

{Supreme  OniH  qf  Georgia,    March  5, 1S87.) 

1.  MBeuGSHos— FxLOKioro  Ihjuby— Duty  to  Prosxcutb  Cbimivally. 

Id  Georgia,  when  a  person  has  suffered  Aroni  a  railroad  corporation  a  physioal 
injury  whose  infliction  amounts  to  a  felony,  the  prosecution  of  the  felony  is  not  a 
oouditlon  precedent  to  maintaining  an  action  to  recover  for  the  injury. 

S.  SaMB— SVIDBNCB—FOBMSB  HEALTH. 

In  an  action  to  recover  for  a  ]personal  injury,  medical  evidence  of  plaintiff's  con- 
diiion,  both  before  and  after  suit  brought,  is  competent  to  show  the  nature  and  ef- 
fects of  the  injury,  and  its  character  as  to  permanence. 
a.  Samb— EviOBHCB— Injuby  to  Hxalth. 

In  an  action  to  recover  for  a  personal  injury,  resulting  in  abortion,  evidence  of 
the  effect  on  plaintiff's  future  health  is  competent  as  relating  to  a  past,  not  to  a 
future,  injury. 
4.  Samb—Eyidbnob— Mortality  Tablbs. 

A  married  woman  has  such  an  interest  In  her  working  capacity  as  will  enable  her 
to  recover  for  its  destruction.  And  when,  on  the  trial  of  an  action  to  recover  for  a 
personal  injury  to  her,  there  is  evidence  of  a  diminution  of  her  working  ability, 
which  is  attributable  to  the  iniury,  and  may  last  for  life,  mortuary  tables  are  admis- 
sible in  evidence  as  to  the  probable  length  of  her  life. 
a.  Damaobs— Pbbsoval  Ikjtjbies— Ivstbuctions. 

Where  the  evidence  reveals  a  fact  not  constituting  a  proper  element  of  damage, 
but  the  jury  are  instructed  as  to  the  matters  they  are  to  consider  in  assessing  the 
damages,  and  such  fact  is  not  mentioned  among  such  matters,  it  is  not  necessary 
for  the  court  to  instruct  the  jury  specially  against  considering  such  fact  as  an  ele- 
ment of  damage. 

4.  Etidbncb—Expbbts— Medical  Testimoky. 

On  the  trial  of  an  action  to  recover  for  a  personal  injury  resulting  in  an  abortion, 
a  question  asking  a  medical  witness  how  troubles  consequent  on  abortion  would 
aflect  "the  nervous  system,"  is  not  objectionable  as  calling  for  dicta  or  opinions  of 
the  medical  profession  at  large,  and  is  relevant  as  touching  a  pathological  law  to 
which  plaintiff's  nervous  system  may  be  subject. 

7.  DBFOSITlON—AKBWBBft— ImPLIBD  AVD  ExPBESS. 

When  the  testimony  of  a  witness  is  contained  in  a  deposition,  and  the  witness' 
answer  to  a  proper  cross-question  clearly  implies  a  full  response,  though  not  in  ex- 

Sress  terms,  the  want  of  express  terms  will  not  oblige  tiie  court  to  exclude  the 
irect  examination. 

5.  Samb— Who  may  Takb— ''Fxmalb  Witnbbbbs." 

By  Code  Ga.  §  3877,  par. 4,  which  enumerates  "  all  female  witnesses  *'  among  those 
whose  depositions  may  be  taken  *'at  the  instance  of  either  party,"  the  deposition 
of  a  female  party  may  be  taken  at  her  own  instance. 

-0.   WlTlTESS— EXAMINATIOn— LbADXNO  QUESTIONS. 

In  an  action  to  recover  for  a  personal  injury  to  a  married  woman  aged  40  years, 
questions  asking  her  whether  or  not,  in  consequence  of  the  injury,  she  suffered  an 
abortion,  and  flooding  was  thereby  caused,  are  not  so  leading,  in  view  of  the  sex, 
age,  and  subject-matter,  as  to  be  inadmissible. 
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10.  Jury— SjiLEOTioK—DiscBKi ION  or  Trial  Court. 

Where  the  trial  oourt  has  discretion  aa  to  the  selection  of  the  persons  to  compose 
the  jury,  a  new  trial  will  not  be  awarded  by  an  appellate  court  on  account  of  ob- 
jections to  the  composition  of  the  jury,  unless  the  trial  court  has  abused  its  disr- 
cretion. 

11.  Appeal— OBJEcrioNS — Specifications. 

In  Georgia  the  supreme  court,  in  reviewing  a  case,  will  not  consider  in  detail  ob- 
jections to  evidence,  unless  the  objectionable  parts  of  the  evidence  are  specified  in 
the  motion  for  new  triai  or  the  bill  of  exceptions.  If  the  testimony  objected  to  is 
not  bad  as  a  whole,  and  the  objection  made  was  to  the  whole  of  the  testimony,  the 
ruling  of  the  court  below  will  be  sustained. 
12  Same— Reversal — Excessive  Verdict. 

Code  Ga.  ^  218,  par.  2,  gives  the  supreme  court  authority  "to  grant  judgments  of 
affirmance  or  reversal,  or  any  other  order,  direction,  or  decree"  required  in  causes 
coming  before  it.  Section  4284  gives  the  same  court  power  "to  award  any  order 
and  direction  to  the  court  below"  consistent  with  the  law  and  justice  of  the  case. 
Heid  that,  when  a  plaintififs  right  of  recovery  has  been  sustained  by  two  large  ver- 
dicts rendered  in  his  favor  for  amounts  differing  widelv,  and  the  second  verdict  Is 
the  larger,  and  the  trial  court  orders  a  new  trial  solely  because  the  damages  are  ex- 
cessive, the  supreme  court  may  properlv,  under  the  above-cited  sections,  affirm  thf; 
judgment,  with  the  qualification  that  tne  right  of  recovery  stand  established,  and 
may  remand  the  cause  for  a  new  assessment  of  damages. 

Appeal  from  superior  court,  Bichmond  county;  Ronet,  Judge. 
F  H.  Miller,  J.8.&W.T.  Datidson,  and  Jf.  P.  Carroll,  for  Augusta  & 
S.  R.  Ck).    Foster  &  Lamar,  for  plaintiffs. 

Bleckley,  C.  J.  The  suit  was  for  a  personal  injury  to  Mrs.  Powell,  and 
the  jury  rendered  a  verdict  for  S7,500  damages.  The  court,  upon  motion  of 
the  defendant,  granted  a  new  trial  on  the  sole  ground  that  the  damages  were 
excessive.  There  were  divers  other  grounds  embraced  in  the  motion,  all  of 
which  were  presented  in  the  supreme  court  by  a  cross-bill  of  exceptions.  We 
shall  dispose  of  the  questions  raised,  without  much  explanation  of  the  ma- 
chinery by  which  they  were  evolved. 

1.  Except  in  a  mind  disappointed  by  the  verdict,  there  could  be  no  possible 
doubt  of  the  legitimacy  of  the  jury.  It  was  legally  selected  and  organized. 
Whether,  on  a  new  trial  in  a  civil  case,  the  jury  shall  be  taken  from  the  grand 
jury,  or  the  traverse  juries,  or  partly  from  each,  is  matter  of  discretion  with 
the  presiding  judge.  Acts  1884r-85,  p.  93;  Code,  §§  2925,  3932;  Maddox  v. 
Cunningham,  68  Ga.  433;  Surge  v.  Hamilton,  72  Ga.  635.  Ko  abuse  of  the^ 
discretion  appears  in  this  case. 

2.  To  insist  on  a  prosecution  for  felony  in  order  to  open  the  way  to  a  recov- 
ery for  the  civil  injury  is  to  walk  backwards.  The  old  law  on  the  subject  has 
been  left  behind.  Prosecution  for  felony  is  not  a  condition  precedent  to  the 
recovery  of  damages  (actual  or  punitive)  for  a  personal  injury.  Code,  §  2970; 
Railroad  v.  Meigs,  74  Ga.  857. 

3.  The  testimony  of  Mrs.  Powell,  the  plaintiff,  was  taken  by  interrogatories. 
One  of  the  cross-interrogatories,  mquiring  as  to  her  ability  to  attend  court, 
was  not  answered  in  express  terms  either  way.  But  the  answer  she  gave 
clearly  implied  an  affirmative  response, — ^so  clearly  that  there  could  be  no  ra- 
tional doubt  of  its  meaning.  Where  a  cross-interrogatory,  such  as  **  Are  you 
not  able  to  attend  the  court  in  person?"  is  clearly  answered  in  the  affirmative 
by  implication,  the  failure  to  answer  expressly  will  not  oblige  the  court  to 
suppress  or  exclude  the  direct  interrogatories  and  answers. 

4.  It  was  suggested,  but  I  believe  not  argued,  that  as  Mrs.  Powell  resided 
in  the  county,  and  was  not  unable  to  appear  and  testify  in  person,  her  evi- 
dence  taken  by  interrogatories  could  not  be  read.  A  female  witness,  though 
a  party  to  the  suit,  and  residing  in  the  county,  is  not  obliged,  as  a  geueral 
rule,  to  attend  court  in  order  to  testify.  The  Code,  §  3877,  par.  4,  in  enu- 
merating those  whose  testimony  may  be  taken  by  interrogatories  "at  the  in- 
stance of  either  party,"  specifies  as  one  class  "till  female  witnesses."  Being 
a  party  does  not  hinder  the  examination  of  a  witness  by  interrogatories  at  his 
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own  instance,  on  other  grounds  recognized  by  statute.  Cutoher  v.  Janes,  41 
C^.  675.  And  we  see  not  whj  being  a  party  should  take  away  the  privilege 
of  a  female  witness.  Doubtless,  for  special  reasons  shown  to  the  court,  per- 
sonal attendance  might  be  required,  but  the  present  instance  stands  on  the 
general  rule. 

5.  The  evidenoe  of  Afrs.  Davis  objected  to  was  contained  in  answers  to  in- 
terrogatories, and  theseappear  in  the  record;  but  neither  from  the  motion  for 
a  new  trial,  nor  from  the  bill  of  exceptions,  can  we  ascertain  what  particular 
part  or  parts  of  this  evidence  were  pointed  out  to  the  court  below  as  objec- 
tionable. Certainly  the  whole  of  it  was  not  inadmissible.  This  being  so,  the 
objection  was  probably  too  broad,  comprehended  too  much,  and  for  that  rea- 
son might  have  been  overruled*  Unless  all  the  evidence  of  a  witness  is  ob- 
jectionable, the  particular  part  which  is  objectionable  should  be  specified  in 
the  motion  for  a  new  trial  or  in  the  bill  of  exceptions.  This  may  be  done 
either  by  quotation,  or  by  reference  to  the  brief  of  evidence;  but,  if  by  refer- 
ence, it  should  be  definite  and  distinct,  so  that  this  court  could  know  where 
to  begin  and  where  to  stop.  The  reference  which  we  have  now  is  to  the 
wliole  of  Mrs.  Davis'  evidence,  or  to  the  whole  of  certain  answers;  but  as 
neither  of  these  wlioles  is,  as  a  whole,  bad,  we  cannot  say  that  the  court  erred 
in  overruling  the  objection. 

6.  The  questions  objected  to  as  leading  were  not  well  formulated,  but  con- 
Bidering  the  sex  and  age  of  the  witness,  and  the  nature  of  the  subject-matter, 
their  form  neither  led  nor  misled  her,  in  all  probability.  We  mean  she  would, 
most  probably,  have  testified  as  she  did  had  the  questions  been  faultless.  It 
is  not  good  practice,  however,  to  put  questions  with  a  single  alternative,  when 
it  can  be  avoided  without  too  much  circumlocution.  The  witness  being  a 
matron  40  yeara  of  age,such  questions  as  whether  or  not  the  plaintiff  suffered 
an  abortion,  and  whether  or  not  flooding  was  caused  thereby,  are  not  so  lead- 
ing as  to  require  the  exclusion  of  the  answers. 

7  Medical  evidence  of  the  condition  of  the  injured  party  after  the  suit  was 
brought,  as  well  as  before,  is  admissible  to  show  the  nature  and  effects  of  the 
injury,  and  whether  temporary  or  permanent. 

8.  If  the  injury  resulted  in  abortion,  evidence  touching  the  consequences  of 
abortion  upon  the  mother's  future  health  is  evidence  relating  to  the  past  in^ 
jury,  and  not  to  future  injuries. 

9.  A  question  put  to  a  medical  witness  thus:  '*How  would  those  troubles 
Affect  the  nervous  system?"  does  not  inquire  for  dicta  or  opinions  of  the  pro- 
fession at  large,  but  for  the  individual  opinion  of  the  physician  under  ex- 
amination. And,  though  not  confined  to  the  nervous  system  of  this  par- 
ticular woman,  the  question  is  relevant  as  an  inquiry  concerning  a  patho- 
logical law  to  which  her  system,  as  being  that  of  a  woman,  is  or  may  be  sub- 
ject. These  propositions,  I  venture  to  say,  carry  the  evidence  of  their  truth 
upon  their  face.  ISTone  but  a  zealous  advocate,  whose  case  has  suffered  from 
their  application,  would  think  of  disputllig  them.  Brief  as  they  are,  they 
rule  several  grounds  of  the  motion  for  a  new  trial. 

10.  Where  there  is  evidence  tending  to  show  that  the  state  of  impaired 
health  and  diminished  ability  to  labor,  attributable  to  the  injury,  may  endure 
through  life,  the  mortuary  tables  are  admissible  in  evidence  to  aid  the  jury  in 
dealing  with  the  element  of  time  involved  in  their  computation  of  the  dam- 
ages. There  was  such  evidence  in  this  case,  and  the  tables  were  therefore 
relevant.  One  who  is  to  live  long  in  pain  is  more  damaged  than  one  who  has 
to  endure  suffering  but  for  a  brief  term.  Test  this  by  applying  it  to  two 
cases,  and  contrasting  them, — ^the  first  in  which  pain  is  to  last  only  for  a  day, 
and  the  second  for  20  years.  It  may  be  thought  that  the  loss  of  ability  to  la- 
bor is  not  pain,  but  this  is  a  mistake.  There  is  no  greater  blessing  of  life 
than  ability  to  labor,  even  though  the  proceeds  may  belong  to  another.  It  is 
better  for  happiness,  as  well  as  for  virtue,  to  work  for  nothing  than  to  be  idle. 
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A  physical  injury  that  destroys  the  power  of  a  human  being  to  labor  is  one  of 
the  most  serious  injuries  that  it  is  possible  to  inflict.  True,  it  is  not  to  be 
measured  by  pecuniary  earnings  where  the  suit  is  by  a  married  woman,  for 
sucli  earnings,  as  a  general  rule,  belong  to  the  husband,  and  the  right  of  ac- 
tion for  their  loss  is  in  him;  but  the  wife  herself  has  such  an  interest  in  her 
working  capacity  as  that  she  can  recover  something  for  its  destruction;  and 
what  she  is  to  be  allowed  ought  to  be  more  or  less,  according  to  the  length  of 
time  during  which  her  privation  is  to  continue.  Such  privation  may  well  be 
classed  with  pain  and  suffering,  especially  where  it  involves  the  breaking  up 
of  established  habits.  To  man  or  woman  accustomed  to  work,  enforced  idle- 
ness is  torture. 

11.  What  the  plaintiff's  father  said  several  days  after  the  alleged  injury  was 
not  evidence  against  her.  The  special  facts  did  not  warrant  any  departure 
from  the  general  rule  that  what  one  person  says  is  not  to  be  heard  to  affect 
the  interest  of  another.  The  father's  presence  at  the  time  of  the  injury  has 
no  relevancy  to  the  question.  He  was  competent  to  testify,  but  not  to  talk. 
Though  the  plaintiff's  father  was  present  when  she  received  the  injury*  his 
declarations  made  several  days  afterwards  are  not  evidence  for  the  defendant, 
even  under  the  special  circumstances  of  the  present  case. 

12.  On  the  question  whether  the  court  ought  to  have  delivered  specific  in- 
structions to  the  jury  touching  the  loss  of  the  unborn  child,  as  an  element  of 
datnHge  to  the  mother,  we  have  examined  the  general  charge  as  given;  and 
if  the  jury  understood  it,  and  we  take  it  for  granted  they  did,  they  were  by  it 
guarded  from  any  dan  ger  of  going  wron  g  on  that  subject.  The  charge  brought 
to  their  attention  such  matters  as  they  were  to  consider  in  assessing  damages, 
and  this  was  not  in  the  list.  Under  the  charges  as  gi  ven,  it  was  not  at  all  nec- 
essary to  caution  the  jury  against  allowing  damages  for  disappointed  mater- 
nal hopes  and  anticipations. 

13.  This  was  a  second  verdict  for  the  plaintiff,  and  on  her  right  to  recover 
the  evidence  is  no  less  satisfactory  to  us  than  it  was  to  the  oourt  below.  As 
to  the  mere  right  of  the  plaintiff  to  recover,  the  verdict  is  not  contraiy  to  law, 
to  evidence,  to  the  weight  of  evidence,  or  to  the  principles  of  equity  and  jus- 
tice. To  the  extent  of  settling  the  right,  the  verdict  should  stand  as  final  and 
conclusive. 

14.  The  second  verdict  was  for  more  than  twice  the  amount  of  the  first. 
In  amount  only  was  the  latter  unsatisfactory  to  the  judge  who  presided  at 
the  trial.  He  thought  the  sum  awarded  was  too  much.  We  do  not  know 
whether  it  was  or  not,  but  we  do  know  that  both  verdicts  gave  heavy  dam- 
ages. In  neither  of  them  were  the  damages  nominal,  or  anything  like  it 
Two  juries  differed,  and  differed  substantially,  on  the  question  of  dollars  and 
cents,  each  of  them  recognizing  the  right  to  recover  a  large  sum.  Two  ver- 
dicts, finding  heavy  damages  for  the  alleged  injury,  having  been  rendered, 
the  second  for  more  than  twice  as  much  as  the  first,  the  wide  difference  between 
them  in  amount  may,  in  the  light  of  the  whole  case,  justify  the  judicial  mind 
in  suspecting  bias  or  prejudice;  and  the  presiding  judge  having  ordered  a 
new  trial  because  the  second  finding  was  excessive,  and  this  court  not  being 
thoroughly  convinced  that  there  was  error  in  so  doing,  affirms  the  judgment, 
with  the  qualification  and  direction  that  the  plaintiff ^s  right  to  recover  stand 
and  remain  established,  and  that  the  new  trial  be  had  upon  the  question  of 
amount,  and  that  only.  Let  the  damages  be  assessed  again,  as  speedily  as 
practicable,  by  another  jury. 

We  exercise  the  power  of  direction  under  the  Code,  §  218,  par.  2,  g  4284. 
This  we  do  without  overlooking  the  case  of  Railway  v.  Harper*  70  6a.  120. 
We  deem  the  powers  of  this  court,  under  the  Code,  much  more  ample  in  the 
matter  of  awarding  direction  than  are  those  of  the  superior  court  to  shape 
what  may  be  termed  special  proceedings  or  results  without  direction  from 
this  bench.    Judgment  atfirmed. 
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W1JLKIN8  and  others  v.  Van  Winkle  and  othera. 

Van  Winklb  and  others  v,  Wilkins  and  others. 

{Supreme  C&uri  of  Georgia,    March  81,  1887.) 

1.  Aebitration  Ain>  AwABiH~£xoBFnoHs~-BBisv  or  BriusifCB. 

The  brief  of  eyidence  filed  with  exceptions  to  an  award  being  found  br  the  jary 
to  be  incorrect,  another  brief  filed  by  tne  opposite  party,  and  admitted  by  him  to 
be  correct,  will  stand  in  lieu  of  the  former  for  all  purposes. 
±  Bams. 

Some  of  the  exceptions  being  prima  faoie  good  and  well  pleaded,  the  court  did 
Dot  err  in  refusing  to  dismiss  them  all  on  demurrer  or  on  motion. 
.3.  Sam*— Impbopkr  Ck>2roucT  of  Abbxtrators— Vaoatino  Award. 

It  appearing  to  this  court  from  record  that  the  arbitrators  were  not  sworn  as  the 
statutes  prescribe,  but  took  a  difierent  oath,  and  also  that  the  prevailing  party  had 
improper  intercourse  with  the  arbitrators,  and  placed  in  their  hands  a  paper  after 
the  eyidence  was  closed  and  the  arbitrators  had  secluded  themselves  for  cielibera- 
tion,  and  while  the  other  party  was  absent,  and  these  niatters  bein^  among  the 
exceptions  taken  to  the  award,  a  judgment  of  the  superior  court  settmg  aside  the 
award  will  not  be  disturbed,  though  that  judgment  was  based  on  other  exceptions 
which,  in  and  by  themselves,  may  not  have  been  sufiicient  to  warrant  the  court  in 
setting  the  award  aside. 
^B^iabta  by  the  C&urt.) 
Error  from  superior  court,  Burke  county;  Roney,  Judge. 
Foster  A  Lamar,  R.  O.  Lof)ett,  and  /.  /.  Jones  dt  Son,  for  Wilkins  and 
-others.    Frank  H.  Miller  and  P,  P,  Johnston,  contra, 

BucGKLET,  C.  J.  Van  Winkle  &  Go.  entered  into  a  contract  with  Wilkins 
.  and  others  to  construct  the  machinery  of  a  cotton  seed  oil  mill  of  a^given  ca- 
pacity, and  to  have  it  finished  by  a  specified  time.  They  constructed  the  ma- 
chinery, but  did  not  complete  it  within  the  time  stipulated.  It  was  received 
and  operated,  but  failed  for  a  short  period  to  work  up  to  the  agreed  capacity. 
Wilkins  and  his  associates  claimed  damages  for  this  failure,  both  in  respect 
to  the  delay  and  in  respect  to  the  deficient  capacity.  The  parties  entered  into 
a  written  submission,  by  which  they  referred  the  question  of  damages  to  ar- 
bitrators, one  chosen  by  each  of  the  parties,  and  an  umpire  selected  by  the  ar- 
bitrators named ;  indeed,  it  was  a  statutory  submission .  The  arbitrators  acted, 
..and  made  an  award.  The  award  was  filed  and  recorded,  under  the  statute, 
and  Van  Winkle  &  Go.  filed  numerous  exceptions  to  it,  at  the  same  time  fil- 
ing a  brief  of  the  evidence.  Wilkins  and  his  associates  moved  to  dismiss  all 
these  exceptions.  The  court  overruled  the  motion,  and  entertained  some  of 
them.  Before  anything  more  was  done,  Wilkins  and  his  associates  made  the 
point  that  the  brief  of  evidence  was  not  correct,  and  they  filed  a  brief  which 
'they  alleged  was  correct.  The  two  briefs  being  before  the  court,  an  issue 
was  made  up  between  the  parties,  in  which  it  was  alleged,  on  one  side,  that 
the  first  brief  was  correct,  and,  on  the  other  side,  that  It  was  incorrect,  and 
the  competing  brief  was  correct.  The  jury  tried  this  issue,  and  found  that 
the  brief  of  Van  Winkle  &  Co.  was  not  correct.  After  this  finding,  the  other 
party  renewed  the  motion  to  dismiss  the  exceptions,  on  the  theory  that  it  Wiis 
the  duty  of  the  excepting  party  to  file  a  correct  brief,  and,  as  their  brief  had 
j)een  found  to  be  incorrect,  they  had  no  right  to  have  any  exceptions  enter- 
tained. The  court  overruled  this  motion;  and  subsequently  a  trial  took  place 
upon  certain  exceptions  which  the  court  had  not  stricken.  On  that  trial  evi- 
^dence  was  heard.  Wilkins  himself  was  examined  as  a  witn^s,  and  the  jury 
iound  against  the  exceptions, — all  of  them.  Still  later,  the  court  adjudicated 
upon  certain  other  exceptions  that  had  neither  been  stricken  nor  submitted 
to  the  Jury,  and  upon  these  the  award  was  set  aside.  Wilkins  and  his  asso- 
ciates brought  their  writ  of  error  to  the  judgment  setting  aside  the  award,  al- 
leging  error  in  that  judgment,  and  also  in  failing  to  sustain  their  motion  to 
dismiss  all  the  exceptions  originally,  and  again  in  failing  to  sustain  the  mo- 
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tion  to  dismiss  the  exceptions,  after  the  jury  bad  found  that  the  brief  of  evi- 
dence was  not  correct.  Van  Winkle  &  Co.  filed  a  cross-bill  of  exceptions,  in 
which  they  set  up  various  errors  in  the  progress  of  the  proceedings;  and, 
among  them,  the  failure  of  the  court  to  give  a  certain  charge  requested  upon 
the  trial  of  the  exceptions  which  were  tried  before  the  jury.  Both  bills  of  ex- 
ceptions are  before  us,  and  the  general  question  is  whether  the  final  judgment 
setting  aside  the  award  ought  U>  be  afllrmed  or  reversed.  To  reach  that  ques- 
tion, we  have  first  to  rule  upon  the  action  of  the  court  in  refusing  to  dismiss 
the  exceptions;  and  that  involves  a  determination  of  the  question  whether 
there  was  any  sufficient  brief  of  evidence  before  the  court. 

1.  The  brief  of  evidence  filed  with  exceptions  to  an  award  being  found  by 
the  jury  to  be  incorrect,  another  brief  filed  by  the  opposite  party,  and  admitted 
by  him  to  be  correct,  will  stand  in  lieu  of  the  former  for  all  purposes.  It  was 
sidmitted  by  Wilkins  and  his  associates  that  the  brief  of  evidence  which  they 
filed  was  correct,  and  it  was  simply  a  competition  between  the  two  briefs;  and 
when  the  other  brief  was  found  to  be  incorrect,  of  course  it  was  a  legal  infer- 
ence that  Wilkins'  brief  was  correct;  and  as  he  voluntarily  put  in  that  brief, 
and  alleged  it  to  be  correct,  the  court  had  a  right  to  accept  it,  and  «ict  upon 
it,  as  a  correct  brief.  It  took  the  place  of  the  other,  and  should  be  considered 
as  the  evidence  in  the  case  for  all  purposes. 

2.  With  regard  to  dismissing  the  exceptions  on  the  original  motion,  or  on 
the  subsequent  motion,  we  hold  that  there  was  no  error  in  declining  to  dismiss 
all  of  them,  because  some  of  them  were  good;  and  it  turns  out,  in  the  dispo- 
sition we  make  of  the  case,  that  it  is  unnecessary  to  discriminate  those  whlcli 
were  good  from  those  which  were  not.  If  necessary,  we  could  go  into  that, 
but  it  would  involve  quite  a  lengthy  investigation,  and  we  find  it  possible  to 
dispense  with  it,  without  any  injustice  to  either  of  the  parties.  Some  of  the 
exceptions  being  prima  facie  good  and  well  pleaded,  the  court  did  not  err  in 
refusing  to  dismiss  them  ail. 

3.  On  the  main  question,  whether  the  judgment  setting  aside  the  award 
ought  to  be  upheld,  we  call  attention  to  these  facts :  This  was  a  statutory  sub- 
mission, and  it  appears  on  tlie  face  of  the  proceedings  that  the  arbitrators 
failed  to  take  the  oath  presciibed  by  the  statute;  that  oath  being  as  follows: 
"Before  the  arbitrators  enter  upon  a  hearing  of  said  case,  to  make  up  their 
award,  they  shall  be  sworn  impartially  to  determine  the  matters  submitted  to 
them  according  to  law,  and  the  justice  and  equity  of  the  case,  without  favor 
or  affection  to  either  party. "  Code,  §  4232.  They  did  not  take  that  oath,  but 
in  lieu  of  it  they  took  this:  "  We  swear  that  we  will  well  and  truly  and  faith- 
fully discharge  our  duties  as  arbitrators,  in  this  submission,  and  a  true  award 
render."  Doubtless,  the  statute,  in  prescribing  the  oath,  meant  to  call  the 
attention  of  the  arbitrators  to  their  obligations, — not  only  to  commit  them  to 
the  performance  of  their  duties,  but  to  instruct  them  as  to  what  their  duties 
are;  and  among  these  are  the  important  matters  of  impartially  determining 
according  to  law,  and  the  justice  and  equity  of  the  case,  without  favor  or  af- 
fection to  either  party.  TJiis  oath  seeks  to  secure  the  parties  against  any  par- 
tiality in  the  arbitrators,  against  their  departing  from  the  law,  and  against 
their  losing  sight  of  the  justice  or  equity  of  the  case,  and  we  can  see  no  rea- 
son why  the  arbitrators  did  not  take  this  oath .  In  being  s  worn ,  the  arbitrators 
either  knew  the  law,  or  they  did  not.  If  they  knew  the  law,  they  ought  to  have 
observed  it,  and  if  they  did  not  know  it  they  set  out  in  the  very  inception  of 
their  service  by  committing  a  gross  mistake  of  law.  If  they  were  mistaken 
in  their  oath  they  ought  to  take,  we  know  not  how  much  mistake  of  law  they 
may  have  committed.  They  set  out  in  their  first  act  with  the  commission  of 
Huch  a  gross  mistake  that  it  is  very  likely  their  opinion  about  law  was  wrong 
all  through. 

It  is  said  that  this  is  waived  by  going  on  with  the  reference,  but  it  does  not 
App<'Hr  that  any  attention  was  called  to  it;  it  does  not  appear  that  there  was 
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any  knowledge  that  an  improper  oath  had  been  taken.  At  all  events,  there 
was  no  express  waiver;  and  although  a  waiver  may  be  implied  in  some  cases, 
and  perhaps  ought  to  be  implied  in  many  cases,  we  think,  und&r  the  circum- 
stancfis  of  this  case,  no  such  implication  ought  to  hold. 

It  appears  from  the  evidence — the  evidence  of  Mr.  Wilkins  himself — that 
he  had  improper  Intercourse  with  the  arbitrators  after  the  case  was  closed, 
and  after  Mr.  Van  Winkle,  the  other  party,  had  gone  away.  He  had  this  in^ 
tercourse  without  the  knowledge,  and  out  of  the  presence,  of  the  other  party. 
One  of  his  acts  was  to  put  before  the  arbitrators  a  newspaper  which  contained 
some  quotations  of  prices, — a  subject  upon  which  a  part  of  the  controversy 
turned.  He  disclaims  all  improper  intention  in  doing  this,  and  says,  in  his 
testimony,  that  he  considered  the  newspaper  against  him.  But  the  newspa-  * 
per  was  not  in  the  record;  it  was  not  product,  and  we  only  know  from  bis 
statement  what  it  contained.  We  cannot  understand  why  he  should  have 
put  the  newspaper  before  the  arbitrators.  He  says  it  was  at  the  request  of 
Van  Winkle's  arbitrator;  but  we  wholly  fail  to  realize  that  an  arbitrator  be- 
longs more  to  one  party  than  the  other,  especially  when  they  are  deliberating 
upon  the  case.  It  is  a  misconception  of  the  relation  of  arbitrators  to  consider 
one  of  them  as  being  the  arbitrator  of  one  party  and  the  other  the  arbitrator 
of  the  other  party.  Courts  have  often  held  that  a  feeling  of  partisanship 
among  arbitrators  is  incompatible  with  the  impartial  state  of  mind  in  which 
they  ought  to  enter  upon  and  discharge  their  duties.  He  had  no  more  right 
to  furnish  quotations  to  the  arbitrator  chosen  by  Van  Winkle  than  to  the  one 
chosen  by  himself;  and,  besides,  his  own  evidence  indicates  that  he  really 
handed  the  paper  to  the  one  he  chose  himself.  He  admits  that  the  latter  was 
the  one  who  came  to  him  and  asked  him  for  the  paper.  It  went  in.  What 
use  was  made  of  it  was  not  known.  Moreover,  it  appears  from  his  own  evi- 
dence that,  before  his  arbitrator  entered  upon  his  duties,  he  had  a  conversa- 
tion with  tiim  in  which  he  instructed  him  how  to  make  up  the  award.  An- 
ticipating, he  says,  that  there  would  be  an  award  in  his  favor,  he  instructed 
them  how  to  sliape  it,  etc. 

It  appearing  to  this  court  from  the  record  that  the  arbitrators  were  not 
sworn  as  the  statute  prescribes,  but  took  a  different  oath,  and  also  that  the 
prevailing  party  had  improper  intercourse  with  the  arbitrators,  and  placed  in 
their  hands  a  paper  after  tlie  evidence  was  closed  and  the  arbitrators  had  se- 
cluded tliemselves  for  deliberation,  and  while  the  other  party  was  absent,  and 
these  matters  being  among  tlie  exceptions  taken  to  the  award,  a  judgment  of 
the  superior  court  setting  aside  the  award  will  not  be  disturbed,  though  tluit 
j  udgment  was  based  on  other  exceptions  which,  in  and  by  themselves,  may 
not  have  been  sufficient  to  warrant  the  court  in  setting  the  award  aside,  the 
court  may  have  put  in  its  final  judgment  on  the  wrong  gnx>und,  but  the  judg- 
ment was  correct. 

Judgment  on  the  writ  of  error  affirmed,  and  the  cross-bill  of  exceptions  dis- 
missed. 


Broach  v,  Powell,  Ex'r,  and  others. 

{SftprerM  Court  of  Georgia.    April  16,  1887.) 

1.  Homestead— Wax VEB  or— Mobtgaob. 

Au  express  waiver  of  homestead  in  mortgaged  premises,  contained  in  the  inort- 
gage  deed,  is  a  renunciation  of  the  homestead  right,  whether  the  ri^ht  conld  be  as- 
serted at  the  time  of  executing  the  deed  or  not.  Hence,  such  a  waiver  by  a  single- 
man  will  bar  his  claim  of  homestead  when  he  afterwards  marries. 

2.  MoBTGAOBS—FoRBCLOSURE— Administration  in  Bankbuftoy. 

That  mortgaged  property  is  subject  to  be  administered  in  bankruptcy  will  not  en- 
title the  mortgagor  to  resist  the  administration  of  it  by  foreclosure  and  sale  ondei 
proceedings  in  the  appropriate  court  of  the  state. 
iSyliabui  2>y  the  Oourt.) 
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Error  from  superior  court,  Jones  oounty;  Lawsok,  Judge. 
NUbeU  Edge  dk  ITUbet  and  Lyon  &  Gresham,  for  plaintiff  in  error.     Des- 
4tau  ft  Bartiett,  for  defendants. 

Blkckley,  0.  J.  In  1874  a  mortgage  was  executed  upon  1»000  acres  of 
land,  to  secure  a  debt  of  $1,900.  The  mortgage  deed  contained  a  waiver  in 
tliese  terms:  "I  hereby  waive  all  right  to  homestead  in  the  above-described 
land."  In  August,  1876,  the  mortgagor  married.  In  October  thereafter  he 
was  adjudicated  a  bankrupt,  on  his  own  petition.  Afterwards,  in  the  same 
month,  the  mortgagee  commenced  proceedings  against  him  in  the  superior 
court  to  foreclose  the  mortgage.  A  petition  was  filed,  and  a  rule  nisi  granted. 
Personal  service  of  the  rule  was  effected  upon  the  mortgagor  in  December  of 
that  year.  At  what  precise  date  does  not  appear,  but  doubtless  soon  after  bis 
appointment,  the  assignee  in  bankruptcy  laid  off  and  set  apart  to  the  bank- 
rupt 600  acres  of  the  mortgaged  land  as  exempt,  and  rented  to  him  for  the 
years  1877  and  1878  the  other  400  acres. 

In  January,  1877,  the  assignee  caused  a  written  notice  to  be  served  on  the 
mortgagee  that  application  would  be  made  on  a  certain  day  to  the  register  in 
bankruptcy  for  an  order  to  sell  all  the  real  estate  of  the  bankrupt,  free  from 
liens  and  incumbrances.  On  the  specified  day,  which  was  in  Februaiy,  1887, 
the  register  passed  an  order  for  the  sale  of '400  acres,  free  from  liens  and  in- 
cumbrances. Five  days  later  this  order  was  approved  by  the  district  judges. 
No  sale,  however,  took  place,  and  the  bankrupt  remained  in  possession  of  the 
whole  tract,  both  the  exempt  and  the  non-exempt  parcels. 

The  rule  to  foreclose  was  returnable  to  the  April  term,  1877,  of  the  superior 
court.  During  that  term,  on  April  17th,  the  bankrupt,  in  answer  to  the  rule, 
filed  certain  pleas ;  among  them,  one  setting  up  that  the  court  ought  not  to 
foreclose  the  mortgage,  because  of  the  bankruptcy.  There  was  no  express 
-objection  to  the  jurisdiction,  but  rather  the  jurisdiction  was  by  implication 
iidraittedand  submitted  to;  for  in  his  pleas  the  bankrupt  alleged  that  equitably 
the  part  of  the  land  exempted  to  him  in  bankruptcy  as  a  homestead  ought  not 
to  be  sold  until  the  other  part  had  been  sold.  The  pleas  were  all  demurred  to 
and  stricken,  and  on  the  eigliteenth  of  April  a  rule  absolute  was  granted  fore- 
closing the  mortgage.  On  the  twenty*sixth  of  April  a^.  /a.  was  issued  upon 
this  judgment  of  foreclosure.  In  January,  1878,  the  mortgagor  had  set  apart 
to  him  by  the  ordinary  of  the  county,  under  the  state  law,  a  homestead  cov- 
ering the  same  premises — the  same  600  acres — ^that  had  been  previously  set 
upiu*t  to  him  as  exempt  by  the  assignee  in  bankruptcy.  In  March,  1878,  the 
bankrupt  was  discharged  from  his  debts  in  terms  of  the  bankrupt  law.  This 
mortgage  debt  was  never  proved  in  bankruptcy,  nor  otherwise  referred  to 
that  jurisdiction  for  allowance  or  adjustment.  In  March,  1886,  the  mortgage 
ft.  fa.  was  levied  upon  the  whole  of  the  mortgaged  premises;  and,  in  April 
following,  an  affidavit  of  illegality  to  theft,  fa.  and  the  levy  was  presented 
by  the  mortgagor,  which  being  overruled,  this  writ  of  error  was  brought. 

The  grounds  of  the  affidavit  relied  on  here  were  two:  (1)  That  the  bank- 
ruptcy proceedings,  as  a  whole,  deprive  the  superior  court  of  jurisdiction  to 
render  a  judgment  of  foreclosure  upon  the  mortgage;  (2)  that,  if  the  foreclos- 
ure was  proper  and  legal,  the  premises  set  apart  as  exempt  in  bankruptcy,  and 
afterwards  set  apart  as  a  homestead  by  the  ordinary,  are  not  subject  to  sale 
now.  The  latter  brings  up  the  effect  of  waiving,  in  the  mortgage  deed,  "all 
right  to  homestead,"  and  will  be  considered  first. 

1.  The  right  to  homestead  or  exemption  is  personal  to  the  debtor,  the  owner 
of  the  property;  and  its  exercise  or  non-exercise  is  subject  to  his  decision. 
Boioeri  v.  Boioen,  55  Ga.  182.  That  he  can  make  his  decision  by  waiver  as  to  spe- 
•cific  property  at  the  time  of  creating  a  lien  upon  it  for  securing  a  debt,  is  firmly 
established.  Simmons  v.  Anderson,  56  Ga.  53,  (approved  in  Stafford  v.  EU 
liott,  59  Ga.  838;)  Allen  v.  Frost,  Id.  558;  Flanders  v.  Wells,  61  Ga.  195; 
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Smith  Y.ShepJierdf  63  Ga.  454;  Jaokson  v.  Farroit,  67  Ga.  210.  Under  the^ 
Gonstitation  of  1877,  he  can  even  affect  all  his  property  (save  the  small  amount 
expressly  excepted  to  in  the  constitution)  by  a  general  waiver.  FlemUUr  v. 
Phillips,  65  Ga.  676 ;  Boroughs  v.  White,  69  Ga.  842.  This,  being  an  enlarge- 
ment of  the  right  and  power  to  waive,  indicates  a  liberal  public  policy  in  be* 
half  of  waiver;  for,  prior  to  the  new  constitution,  a  general  waiver  was  inef- 
fectual. Stafford  y.  Elliott,  (supra,)  59  Ga.  837,  (approved  and  applied  iiv 
Green  v.  Watson,  75  Ga.  472,  478.) 

According  to  this  unbroken  line  of  authority,  the  waiver  contained  in  the 
mortgage  now  before  us,  if  treated  as  a  waiver  at  all,  renders  the  mortgage 
superior  to  the  homestead  granted  by  the  ordinary  in  January,  1878,  some 
four  years  after  the  mortgage  was  executed.  And  the  exemption  in  bank- 
ruptcy left  the  title  of  the  debtor  to  the  exempted  land  precisely  as  it  was  be- 
fore. Bush  V.  Lester,  55  Ga.  581;  Farmer  v.  Taylor,  56  Ga.  569;  Broach  v. 
Barfleld,  57  Ga.  604;  Bartz  v.  Robinson,  59  Ga.  763,  Laramore  v.  McKenzie, 
60  Ga.  534;  Brady  v.  Brady,  67  Ga.  868;  Felker  v.  Crane,  70  Ga.  484;  An^ 
derson  v.  Brown,  72  Ga.  713.  The  bankrupt  law,  in  and  of  itself,  afforded 
the  land  no  protection  whatever  against  the  specific  lien  upon  it  created  by 
mortgage,  notwithstanding  it  was  duly  set  apart  as  the  bankrupt's  exemp- 
tion. Long  V.  Bullard,  117  U.  S.  617,  6  Sup  Ct.  Bep.  917.  This  court, 
however,  construing  the  bankrupt  law  and  the  state  law  together,  has,  by  a 
very  liberal  construction,  determined  that  as  to  exemptions  in  bankruptcy,, 
measured  by  the  latter,  (and  so  are  all  exemptions  of  land,)  the  due  setting 
apart  in  bankruptcy  has  the  same  effect  in  holding  off  prior  liens  (that  l8» 
liens  existing  at  the  time  of  the  adjudication)  as  would  a  regular  setting  apart 
by  proceedings  before  the  ordinai^y  in  the  method  prescribed  by  our  own  stat- 
ute. RuHhin  V.  Qause,  41  Ga.  180;  Bush  v.  Lester,  {supra,)  55  Ga.  582;  Ben- 
edict V.  Webb,  57  Ga.  348;  Ross  v.  Worsham,  65  Ga.  624;  Brady  v.  Brady, 
71  Ga.  71;  Collier  v,  Simpson,  74  Ga.  697.  This  rule,  applied  to  specific  liens,, 
certainly  goes  quite  far  enough  in  giving  effect  to  exemption  obtained  in  bank- 
ruptcy. In  view  of  the  express  provisions  of  the  bankrupt  act,  and  of  the  con- 
struction placed  thereon  by  the  supreme  court  of  the  United  States,  it  would 
be  absurd  to  hold  that  such  an  exemption  would  be  more  efficacious  against  a 
mortgage  lien  than  would  be  a  homestead  procured  before  the  ordinary.  The 
result  is  that  both  together  will  count  for  no  more  in  the  present  case  than 
would  either  one  separately,  and  that,  if  the  waiver  in  question  will  prevail 
over  either,  it  will  prevail  over  both. 

We  have  already  seen  that,  if  treated  as  a  waiver  at  aU,  it  will  prevail. 
The  only  question  not  decisively  ruled  by  the  foregoing  authorities  is  whether 
it  can  be  so  treated.  And  why  can  it  not?  The  sole  reason  urged  in  the 
argument  was  that  the  mortgagor,  not  having  married  until  after  the  mort- 
gage was  executed,  was  not  the  head  of  a  family  when  he  executed  the  mort- 
gage and  made  the  waiver.  It  is  said  he  could  not  waive  what  he  did  not 
have,  and  that  he  had  no  homestead  right,  but  acquired  it  afterwards  upon 
his  marriage.  True,  he  did  not  have  a  complete  unconditional  right,  but  he 
had  an  inchoate  contingent  right,  and  he  waived  '*all  right."  This  inchoate 
or  contingent  right,  being  surrendered  by  the  waiver,  did  not  remain  with 
him  so  as  to  mature  into  a  complete  and  perfect  right  on  his  subsequent  mar- 
riage. While,  with  some  exceptions  not  now  material,  no  person  but  the 
head  of  a  family  can  take  a  homestead,  yet  every  person,  male  or  female,  in 
Georgia,  capable  of  ever  becoming  the  head  of  a  family,  has  a  homestead 
right,  either  complete  or  incomplete;  and  we  know  of  no  obstacle  to  waiving 
a  right  of  the  latter  kind  as  freely  as  one  of  the  former.  A  wife  has  no  com- 
plete right  to  dower  in  specific  land  so  long  as  her  husband  is  alive,  yet  she 
can  bar  herself  by  a  proper  relinquishment  or  renunciation.  An  indorser  haa 
no  complete  right  to  notice  of  dishonor  until  dishonor  has  occurred,  yet  he 
can  waive  notice  beforehand.    And  in  Boroughs  v.  White,  supra,  this  court. 
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considered,  among  other  things,  the  waiver  of  a  homestead  right  much  more 
contingent  than  the  one  now  in  question,  and  pronounced  it  effective.  In 
that  case  a  promissory  note  was  executed  before  the  constitution  of  1877  went 
into  effect,  whicli  note  contained  a  general  waiver  of  homestead.  Though, 
under  the  law  as  it  then  stood,  such  a  waiver  was  good  for  nothing,  the  court 
held  that  it  avoided  a  homestead  taken  afterwards  under  the  constitution  of 
1877.  Moreover,  the  homestead  right  there  asserted  not  only  rested  for  its 
■completion  on  a  subsequent  organic  law,  but  upon  new  grounds  of  homestead 
brought  into  the  system  by  that  law.  Thus,  a  double  contingency  had  to  be 
realized  in  order  to  perfect  the  right  to  which  the  waiver  was  applied.  Here, 
on  the  contrary,  the  single  event  of  marriage  was  alone  necessary  to  perfect 
the  right, — an  event  much  less  contingent  in  its  nature  than  the  adoption  of 
a  new  constitution,  even  were  there  always  with  us  an  Abbe  Sieyes  to  pre- 
pare and  propose  them. 

That  the  waiver  of  a  homestead  bears  some  analogy  to  a  quitclaim  is  true. 
Tribble  v.  Anderson,  63  Ga.  34,  35.  But  is  there  any  reason  why  there  may 
not  be  a  valid  quitclaim,  renunciation,  or  relinquishment  of  a  contingent,  tlie 
same  as  of  a  vested,  interest?  If  it  be  that  a  quitclaim  can  dperate  only  where 
some  esUtte  is  in  ease  at  the  time  it  is  executed,  then  there  certainly  can  be  no 
quitclaim  to  a  homestead  by  waiver  at  all ;  for  before  the  homestead  is  allowed 
the  homestead  estate  is  not  in  l)eing,  and  after  it  is  allowed  there  can  be  no 
waiver.  The  moment  the  homestead  right  becomes  a  complete  vested  right 
it  is  no  longer  waivable,  for  nothing  will  vest  it  short  of  securing  the  home- 
stead. Harris  v.  Glenn,  56  Ga.  d4.  Up  to  that  stage  the  right,  no  matter 
how  perfect  the  conditions  for  its  exercise  may  be,  is  a  mere  grace  or  privi- 
lege; and  it  may  be  abjured  or  renounced  as  well  under  incomplete  conditions 
as  under  complete  ones.  Were  this  not  so,  a  general  waiver  of  homestead 
under  the  constitution  of  1877  would  be  effectual  only  when  made  by  heads 
of  families,  etc.,  and  only  as  to  property  owned  by  them  at  the  time  of  mak- 
ing the  waiver.  The  creditors  of  unmarried  men  would  be  at  the  mercy  of 
the  matrimonial  instinct,  and  all  creditors  would  have  to  take  the  hazard  of 
being  excluded  by  a  claim  of  homestead  from  resorting  for  payments  to  the 
future  acquisitions  of  their  debtors.  For,  to  complete  the  conditions  for  as- 
serting the  homestead  right,  property  is  no  less  necessary  than  family ;  and  if 
waiver  could  not  anticipate  the  acquisition  of  a  family,  neither  could  it  an- 
ticipate the  acquisition  of  property. 

We  are  pressed  in  the  argument  with  the  case  of  Benedict  v.  Webb,  9tipra, 
but  that  case  has  no  application  to  the  question.  True,  there  was  a  future 
marriage,  and  from  that  marriage  the  court  said  tliere  resulted  a  new  home- 
stead right, — a  right  other  than  the  one  that  had  been  set  up  and  allowed  in 
a  previous  proceeding.  But  why  did  the  new  right  result  from  the  second 
marriage?  Simply  because  there  had  been  no  waiver  of  homestead  whatever. 
If  there  had  been,  as  there  is  in  the  present  case,  a  waiver  of  "all  right  to 
homestead,"  the  decision  ought  to  have  been,  and  doubtless  would  have  been, 
directly  the  reverse  of  what  it  was.  An  express  waiver  of  homestead  in 
mortgaged  premises,  contained  in  the  mortgHge  deed,  is  a  renunciation  of 
the  homestead  right,  whether  the  right  could  be  asserted  at  the  time  of  exe- 
cuting the  deed  or  not;  hence,  such  a  waiver  by  a  single  man  will  bar  his 
claim  of  homestead  when  he  afterwards  marries. 

In  Georgia,  the  exclusive  jurisdiction  to  foreclose  between  citizen  and  cit- 
izen mortgages  on  real  estate  is  in  the  superior  court,  notwithstanding  exclu- 
sive jurisdiction  in  bankruptcy  over  the  bankrupt's  effects,  so  far  as  necessary 
to  administer  them  according  to  the  bankrupt  law,  is  in  the  couits  of  the 
United  States.  Touching  the  foreclosure  of  mortgages,  the  bankrupt  court 
has  no  concurrent  jurisdiction  with  the  superior  court,  nor  any  jurisdiction 
at  all.  The  bankrupt  court  never  forecloses  mortgages.  Unless  the  mortga- 
gee voluntarily  comes  in  and  proves  his  debt,  that  court  will  not  deal  with 
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his  mortgage  at  all  otherwise  than  through  the  assignee;  and  the  assignee 
can  administer  the  mortgaged  property  as  assets  only  by  compounding  for  a 
release  of  the  lien,  or  by  selling  the  property  subject  to  the  lien,  or  by  obtain- 
ing the  requisite  order  from  his  court,  and  then  selling  it  free  from  the  lien. 
Bush  y.  Lester,  (supra,)  55  Ga.  580.  If  the  assignee  does  not  choose  to  do 
one  of  these  three  things,  he  has  no  duty  of  administration  to  perform  touch- 
ing either  the  property  or  the  mortgage.  Will  proceedings  to  foreclose,  com- 
menced after  the  adjudication  of  bankruptcy,  and  carried  on  against  the  bank- 
rupt mortgagor  in  the  superior  court,  hinder,  delay,  or  obstruct  the  assignee 
in  respect  to  either  of  these  two  things?  Clearly  not.  He  Ciin  compound, 
he  can  sell  subject  to  the  lien,  or  he  can  sell  free  from  the  lien,  while  the  pro- 
ceedings are  pending,  or  even  after  they  are  terminated,  just  as  effectually  as 
he  could  were  no  such  proceedings  ever  begun.  Being  no  party,  the  assignee 
will  not  be  bound  by  the  judgment  of  foreclosure.  WilUams  v.  Ten-ell,  54 
Qa.  46o;  LilieiitJial  v.  Cliampion,  58  Ga.  162;  Frost  w.  Borders,  59  Ga.819; 
Hall  V.  2)at>w,  73  Ga.  101;  Mims  v.  Wight,  3  S.  E.  Rep.  447,  (October  term, 
1886.)  But  surely  this  is  no  reason  against  the  jurisdiction  of  the  superior 
court  over  the  mortgagor  why  he  should  not  be  bound  by  the  judgment  of 
that  court.  Xeither  as  to  liens,  nor  as  to  the  remedy  for  enforcing  them,  is 
he  dead  by  bankruptcy.  As  to  mortgages,  see  Cumming  v.  Clegg,  52  Ga. 
605;  Hatchery.  Jones,  53  Ga.  208;  P/%ce  v.  Amis,  58  Ga.  604;  Benedict  v. 
Webb,  57  Ga.  348;  Toler  v.  Passmore,  62  Ga.  263;  Ross  v.  Worsham,  65  Ga. 
624;  Brady  v.  Brady,  71  Ga.  71;  Collier  v.  Simpson,  74  Ga.  697.  Also  the 
language  of  McCay,  J.,  in  Woolfolk  v.  Murray,  44  Ga.  137,  where,  speak- 
ing of  the  bankrupt  law,  he  says:  ''That  law  does  not  pretend  to  take  as  the 
property  of  the  bankrupt  anything  which  is  not  legally  and  equitably  his;  nor 
does  it  contemplate  intei-fering  with  specific  liens  third  persons  may  have 
under  laws  of  their  state,  upon  property  included  witliin  this  schedule. "  And 
as  to  general  judgment  liens,  see  Jones  v.  LeUyett,  39  Ga.  64;  Sharman  v. 
Howell,  40  Ga.  257;  Thompson  v.  Moses,  43  Ga.  383;  Phillips  v.  Bowdoin, 
-52  Ga.  545;  Winship  v.  Phillips,  Id.  593;  Barber  v.  Terrell,  54  Ga.  146; 
Wheeler  v.  Redding,  55  Ga.  87;  Darsey  v.  Mumpford,  58  Ga.  119;  Hiley  v. 
Bridyes,  60  Ga.  875;  Cooper  v.  Bearing,  Id.  633;  Flemming  v.  Butts,  63  Ga. 
231;  Dixon  v.  Lawson,  65  Ga.  661;  Urquhart  v.  Le^rett,  69  Ga.  92;  Sosnorc- 
ski  v.  Rape,  Id.  548;  Jeffries  v.  Bartlett,  75  Ga.  230;  Shipp  v.  Smith,  76 
Ga.  1. 

Inasmuch  as  the  proceeding  to  foreclose  the  mortgage  was  begun  after 
the  adjudication,  and  was  against  the  mortgagor  alone,  there  was  not  the 
least  inconsistency  between  that  proceeding  and  any  right  of  the  assignee, 
for  the  reason  that  no  right  of  the  assignee  was  or  could  be  affected  by  it. 
And  the  mere  fact  that  the  judgment  of  the  superior  court  must  be  rendered 
.  subject  to  all  the  assignee's  rights  was  not  a  jurisdictional  fact  at  all.  It  did 
not  qualify  the  power  of  that  court  to  entertain  the  case  and  render  a  judg- 
ment, but  only  qualified  the  effect  of  the  judgment  when  rendered.  It  was 
enough  that  the  superior  court  had  jurisdiction  both  of  the  person  of  the  de- 
fendant, who  was  the  mortgagor,  and  the  subject-matter,  which  was  the 
foreclosure  of  a  mortgage  upon  realty;  and  this  it  had.     Code,  §  3962. 

The  mortgagor  is  undoubtedly  bound.  That  mortgaged  property  is  sub- 
ject to  be  administered  in  bankruptcy  will  not  entitle  the  mortgagor  to  resist 
the  administration  of  it  by  foreclosure  and  sale  under  proceedings  in  the  ap- 
propriate court  of  the  state.    Judgment  affirmed. 
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McGoT  V.  Statb. 

{Supreme  OovH  ^  Georgia.    May  9,  1887.) 

1.  Wirvnft— GBKDIBTLITT^TBTIMOirT  UKDXB  DUBOB. 

The  principal  witness  for  the  state  having  testified  that  he  swore  before  the  ooro- 
ner's  jury  that  he  did  not  know  who  committed  the  homicide;  that  the  prisoner 
had  threatened  his  life  if  he  ever  told  on  him ;  and  that,  acting  under  the  f(«r  io- 
duced  by  this  threat,  he  concealed  his  knowledge  and  swore  to  his  ignoranoe, — it 
was  error  for  the  court  to  charge  the  jury  that  "one  is  not  responsible  for  crime 
eomniitted  under  duress,"  at  the  same  Unie  defining  duress  thus :  **  Duress  conaiate 
in  threats  of  bodily  or  other  harm,  or  other  means  amounting  to  or  tending  to  oa- 
erce  the  will  of  another,  and  actually  inducing  him  to  do  an  act  contrary  to  hia 
free  will."  Section  2637,  Code,  firom  which  this  definition  is  taken,  relates  not  to 
crime,  but  to  contract 

2.  Samb. 

To  render  the  threats  or  menaces  available  as  an  excuse  for  a  person  charged  with 
crime,  they  must  be  *' threats  or  menaces  which  sufficiently  show  that  hia  or  her 
life  or  member  was  in  danger ;  or  tliat  he  or  she  had  reasonable  cause  to  believe, 
and  did  actually  believe,  that  his  or  her  life  or  member  was  in  danger." 

8.  Samb. 

Is  perjury  committed  in  a  le^al  tribunal,  in  the  midst  of  officers  and  ministen  of 
the  law,  with  full  opportunity  to  demand  surety  of  the  peace  and  appeal  to  the 
state  for  protection,  one  of  the  offenses  for  which  fear  is  a  legal  excuse,  quxre. 

i.  Samb. 

Bat  though  the  witness  might  be  legally  culpable  by  reason  of  false  swearing 
under  the  intiuence  of  a  groundless  or  needless  fear,  yet  if  fear  for  his  life  existed, 
and  was  the  real  cause  ot  his  dereliction,  and  he  now  swears  truly,  the  jury  may 
credit  his  testimony  irrespective  of  his  responsibility  for  yielding  to  his  fears  on  the 
former  occasion.  The  court,  however,  should  not  grant  him  l^al  absolution,  but 
leave  the  jury  to  deal  with  the  question  of  his  veracity,  as  one  of  fact. 

5.  Cbiminal  Pbacticb— Nbw  Tbial— Misconduct  or  Jubt. 

For  the  jury,  without  the  knowledge  or  consent  of  the  prisoner,  and  without 
leave  of  the  court,  to  receive  and  keep  in  their  room,  while  deliberating  on  the 
case,  the  gun  with  which  the  state  contends  the  homicide  was  committed,  and  the 
coat  worn  by  the  deceased  at  his  death,  and  pierced  with  the  fatal  shot,  is  unwar- 
ranted by  law. 

{SyllalntM  by  the  Court.) 

Error  from  superior  court,  Walker  county;  Branham,  Judge. 

W.  C  Glenn,  Gartrell  db  Ladson,  and  Geo.  JS.  Brownf  for  plaintiff  in  er- 
ror. Clifford  Anderson,  Atty.  Qen.,  and  C  2*.  Clementa,  Sol.  Gen.,  (by  Ccpe- 
land  db  Hunt,)  for  the  State. 

BiASCKLET,  0.  J.  McCoy  was  tried  for  the  murder  of  Kellett,  and  con- 
victed. He  moved  for  a  new  trial  on  several  grounds,  and  the  motion  waa 
overruled.  Kellett,  at  the  time  on  duty  as  a  revenue  officer  of  the  United 
States*  was  assassinated  in  the  mountains  of  Walker  county.  Having  in  cus- 
tody one  Calvin  Young,  whom  he  had  arrested  upon  a  warrant  and  was  con- 
ducting to  prison,  he  was  shot  down  in  the  road,  and  did  not  live  to  make  any 
communication  as  to  the  perpetrator  or  the  circumstances  of  the  crime.  On 
Young's  testimony  alone,  together  with  a  few  supporting  facts,  such  as  pre- 
vious threats,  McCoy  was  convicted.  Without  the  testimony  of  Young,  the 
verdict  could  not  have  been  rendered,  or,  if  rendered,  could  not  be  upheld. 
The  real  pressure  of  the  case,  therefore,  was  and  is  upon  the  credibility  of 
Young. 

Shortly  after  the  homicide  an  inquest  was  held  by  the  coroner  over  the  body 
of  the  slain  man.  The  place  of  holding  the  inquest  was  some  miles  distant 
from  the  scene  of  the  killing.  McCoy  was  not  present,  but  many  other  per- 
sons were  present,  among  them  one  or  more  of  the  county  officers,  besides 
the  coroner.  Young  was  a  witness  before  the  jury  of  inquest,  and  then  tes- 
tified that  he  did  not  know  by  whom  the  shot  was  fired,  or  who  it  was  that 
killed  Kellett.    At  the  trial  of  the  Indictment,  in  the  superior  court,  his  tea- 
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timdfty  WAS  dii^ly  to  the  reverse  of  this;  being  that  he  did  know,  and  that 
McCoy  was  the  perpetrator  of  the  deed.  He  went  into  all  the  details  of  the 
killing,  and  of  McCoy's  conduct  on  the  occasion;  testifying,  among  otlier 
things,  that,  after  firing  the  shot,  McCoy  came  down  to  the  road  oat  of  the 
woods,  and  had  a  conversation  with  him,  in  which  conversation  McCoy 
threatened  to  kill  him  if  he  ever  told  that  he  (McCoy)  was  the  person  who 
did  the  shooting;  that  this  threat  caused  him  to  be  in  fear  for  his  life,  and 
that,  ander  the  influence  of  the  fear  so  excited,  he  testified  before  the  jury  of 
inquest  that  he  did  nol  know,  when  in  truth  he  did  know. 

1.  To  aid  the  jury  in  dealing  with  the  question  of  Young's  credibility,  the 
court  instructed  them  on  the  subject  of  duress,  and  we  think  the  instructions 
given  were  erroneous.  The  principal  witness  for  the  state  having  testified 
that  he  swore  before  the  coroner's  juiy  that  he  did  not  know  who  committed 
the  homicide,  that  the  prisoner  had  threatened  his  life  if  he  ever  told  on  him, 
and  that  acting  under  the  fear  induced  by  this  threat  he  concealed  his  knowl- 
edge and  swore  to  his  ignorance,  it  was  error  for  the  court  to  charge  the  jur^ 
that  ''one  is  not  responsible  for  crime  committed  under  duress,"  at  the  same 
time  defining  duress  thus:  ''Duress  consists  in  threats  of  bodily  or  other 
harm,  or  other  means  *  *  ^  *  amounting  to  or  tending  to  coerce  the  will 
of  another,  and  actually  inducing  him  to  do  an  act  contrary  to  his  free  will." 
Section  2637,  Code,  from  which  this  definition  was  taken,  relates,  not  to 
crime,  but  to  contract.  To  render  threats  or  menaces  available  as  an  excuse 
for  a  person  charged  with  crime,  they  must  be  "threats  or  menaces  which 
sufiiciently  show  that  his  or  her  life  or  member  was  in  danger,  ot  that  he  or 
she  had  reasonable  cause  to  believe,  and  did  actually  believe,  that  his  or  her 
life  or  member  was  in  danger."  Code,  §  4303.  The  article  of  the  Code  in 
which  section  2637  occurs,  treats  of  private  sales.  A  previous  section  in  the 
same  article,  section  2633,  says:  "Fraud  or  duress,  by  which  tlie  consent  of 
a  party  has  been  obtained  to  a  contract  of  sale,  voids  the  sale."  In  a  ciiapter 
of  the  Code  which  treats  of  illegal  and  void  contracts,  (section  2752,)  this 
language  occurs.  "The  free  assent  of  the  parties  being  essential  to  a  valid 
contract,  duress,  either  of  imprisonment  or  by  threats,  or  other  arts,  by  which^ 
the  free  will  of  the  party  is  restrained,  and  his  consent  induced,  will  void  tbo- 
contract. " 

It  must  be  obvious  to  the  deliberate  judgment  of  every  reflecting  mind  that, 
much  less  freedom  of  will  is  requisite  to  render  a  perspn  responsible  forerime  - 
than  to  bind  him  by  a  sale  or  other  contract.    To  overcome  the  will,  so  far  as 
to  render  it  incapable  of  contracting  a  civil  obligation,  is  a  mere  trifle  com-  - 
pared  with  reducing  it  to  that  degree  of  slavery  and  submission  which  wilL 
exempt  from  punishment.    The  measure  of  coercion,  through  the  passion  of 
fear,  applicable  to  criminal  acts,  is  laid  down  in  section  4803»  Code,  above 
quoted ;  and  this  measure  is  widely  different  from  the  definitioikof  duress  con- 
tained in  section  2637. 

2.  True  it  is  that  perjury  cannot  be  committed  without  iMiftilly^  as  well, 
as  knowingly,  absolutely,  and  falsely,  swearing,  (Code,  §  4460;)  but  this  does; 
not  imply  that  more  moral  freedom  is  required  In  the  commission  of  perjury 
than  in  the  commission  of  murder,  orany  othercrime.  No  less  degree  of  fear 
will  excuse  perjury  than  other  felonies.  He  who  swears  falsely  under  the  in- 
fluence of  fear  excited  by  threats  or  menaces  is  not  guiltless,  unless  overcome 
by  danger,  or  by  reasonable  apprehension  of  danger  to  life  or  member.  And 
it  may  well  be  doubted  if  the  danger,  or  apparent  danger,  must  not  be  a  pres- 
ent, impending  one,  not  a  mere  remote  contingency,  referable  to  an  indefinite 
future.  Why  should  a  less  urgent  and  pressing  danger  suffice  for  excusing 
perjury  than  for  excusing  larceny,  arson,  or  homicide?  Is  perjury  committed 
in  a  legal  tribunal,  in  the  midst  of  officers  and  ministers  of  the  law,  with  full 
opportunity  to  demand  surety  of  the  peace,  and  appeal  to  the  state  for  protec- 
tion, one  of  the  offenses  for  which  fear  is  a  legal  excuse,  qwBre» 
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8.  But  though  the  witness  might  be  legally  culpable  by  reason  of  false 
swearing  under  the  influence  of  a  groundless  or  needless  fear»  yet  if  fear  for 
his  life  existed,  and  was  the  real  cause  of  his  dereliction,  and  he  now  swears 
truly,  the  jury  may  credit  his  testimony  irrespective  of  his  responsibility  for 
yielding  to  his  fears  on  the  former  occasion.  The  court,  however,  should  not 
grant  him  legal  absolution,  but  leave  the  Jury  to  deal  with  the  question  of  his 
veracity  as  one  of  fact.  In  the  present  case  the  court  did  not  undertake  to 
determine  any  question  of  fact,  but  stated,  as  a  proposition  of  law,  that  "one 
is  not  responsible  for  crime  committed  under  duress."  This  Wiis  absolving 
the  witness  conditionally  from  legal  responsibility,  and,  taken  in  connection 
with  the  erroneous  definition  of  duress  as  applied  to  crime,  was  calculated  to 
fortify  the  witness  too  much.  Though  the  jury  were  left  perfectly  free  to 
find  whether  the  witness  acted  under  duress  or  not,  they  were  furnished  with 
a  wrong  standard,  as  we  have  already  shown,  by  which  to  decide  the  question. 
Their  attention  should  have  been  called,  not  to  section  2637,  but  to  section 
.  4303,  of  the  Code,  if  to  either. 

In  Williams  v.  State,  69  Ga.  32,  the  report  furnishes  no  evidence  that  du- 
ress was  defined  as  the  presiding  judge  defined  it  in  the  present  case.  I  will 
also  add  that  this  point  in  Williams  v  State  i4  not  brought  out  in  as  full  and 
dear  a  light  as  seems  desirable.  It  may  be  doubted  whether  in  the  argument 
or  the  decision  of  that  case  section  4303  of  the  Code  was  considered. 

In  recognizing  fear,  though  less  than  a  legal  justification,  as  an  explanation 
of  contradictory  testimony  on  two  different  occasions  by  the  same  witness, 
we  do  not  understand  ourselves  as  going  counter  to  Pierce  v.  State,  53  6a. 
365;  Stafford  v.  State,  55  Ga.  592;  and  other  like  authorities.  A  timid  wit- 
ness may  yield  to  groundless  fears,  or  fears  less  powerful  than  those  which 
the  law,  for  reasons  of  public  policy,  exacts  as  a  basis  for  impunity,  and  still 
be  worthy  of  credit  when  the  fear  has  ceased  to  operate.  Veracity  is  often 
•viore  influenced  by  moral  conditions  than  by  legal  relations,  and  the  passion 
-^f  fear  is  sometimes  prone  to  be  extravagant  and  irrational.  There  is,  nei- 
vther  in  law  nor  in  philosophy,  any  inconsistency  between  demanding  reason- 
4ible  fear  as  an  excuse  for  perjury,  and  accepting  unreasonable  fear  as  an  ade- 

•  ^uate  moral  explanation  of  contradictory  testimony.  Unreasonable  fear  is  a 
mistake, — a  mistake  committed  by  the  passions,  and  while  the  jury  ought  to 
ibe  slow  to  recognize  it;  yet,  when  they  are  certain  it  is  the  true  explanation, 

•they  ought  to  receive  And  allow  it.    How  could  they  do  otherwise,  and  rendex 

« true  verdict?    This  is  according  to  analogy  in  other  cases;  for,  when  con- 
tradictory statements  are  satisfactorily  explained  in  their  moral  bearings,  they 

•  are  no  longer  impediments  to  belief. 

4.  As  a  new  trial  results  from  what  we  have  ruled  touching  the  charge  of 
the  court,  we  forbear  to  express  any  opinion  upon  the  sufficiency  of  the  evi- 

•  dence.  There  is  no  material  error  in  any  of  the  other  grounds  of  the  motion 
:for  a  new  trial,  save  in  that  which  relates  to  the  coat  and  the  gun,  and  it 

T^ieeds  no  discussion.  For  the  jury,  without  the  knowledge  or  consent  of  the 
^prisoner,  and  without  leave  of  the  court,  to  receive  and  keep  in  their  room, 
^ while  deliberating  on  the  case,  the  gun  with  which  the  state  contends  the 
ihomicide  was  committed,  and  the  coat  worn  by  the  deceased  at  his  death,  and 
l)ierced  with  the  fatal  shot»  is  unwarranted  by  law.    Judgment  reversed. 


Shiyeb  v.  Bentley,  Adm^r. 

{Supreme  Court  of  Georgia.    May  9,  1S87.) 

EVIDBNCK—SlCOONDABT— EVIDEVCB  OF  SeIZUBB. 

That  property  was  seized  by  an  utficer,  and  sold,  is  generally  Inadmissible  evl* 
dence,  without  producing  the  ollicer*s  authority  Tor  the  seizure,  or  acoouuUng  for  its 
nun-production. 
{Syliabui  by  the  Court.) 
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Error  from  superior  court,  Brooks  county;  Han8EIX»  Jadge. 

John  G.  JHoCaUf  for  plaintiff  in  error.    Jktn  W.  Mountree,  for  defenclant. 

Bl£CKLKy,  0.  J.  Jordan  and  Shiver  exchanged  horses.  Yery  soon  after 
the  swap  was  consummated,  Jordan  applied  for  a  receiver,  tendered  back  the 
horse  he  got,  and  demanded  tlie  one  he  gave.  The  reason  he  assigned  for  his 
dissatisfaction  was  that  the  horse  tendei-ed  back  would  not  work,  and  Sliiver 
had  represented  that  he  would  work,  and  knew  he  was  wanted  for  that  pur- 
pose. Shiver  refused  to  rescind,  lield  on  to  his  new  horse,  and  converted  him 
to  his  own  use.  Jordan  thereupon  brought  statutory  complaint,  in  the  nat- 
ure of  trover,  to  recover  the  horse  or  its  value.  The  jury  found  in  his  favor» 
and  a  motion  made  by  Shiver  for  a  new  trial  was  overruled. 

In  the  pleadings  tiiere  was  nothing  alleged  concerning  fraud.  The  decla- 
ration merely  set  up  title  in  the  plaintiff,  and  conversion  by  the  defendant. 
At  the  trial  the  main  reliance  of  the  plaintiff  was  upon  fraud  in  misrepresent- 
ing the  other  horse  as  a  work-horse,  but  the  case  was  so  conducted  as  to  af- 
ford glimpses  in  the  back-ground  of  fraud  by  concealment  of  some  lien  by 
mortgage  or  otherwise  resting  upon  the  horse  at  the  time  of  the  swap.  There 
was  no  proper  legal  evidence  of  such  a  lien,  and  yet  the  court  admitted  parol 
evidence,  over  the  defendant's  objection,  that  this  horse  had,  after  rescission 
was  demanded  and  refused,  been  seized  and  sold  by  a  levying  officer.  No  au- 
thority for  the  seizure  and  sale  was  produced,  and  no  attempt  made  to  ac- 
count for  not  producing  it.  The  acts  of  the  officer  were  therefore  irrelevant. 
That  property  was  seized  by  an  officer  and  sold  is  generally  inadmissible  evi- 
dence, without  producing  the  officer's  authority  for  the  seizure,  or  account- 
ing for  its  non-production.  Clarke  v.  Traimok,  56  Ga.  359.  The  jury  may 
have  been  influenced  in  their  finding  by  the  fact  that  the  horse  received  by 
Jordan  in  the  exchange  was  taken  from  him  by  the  officer  and  sold,  for  there 
is  considerable  conflict  in  the  testimony  as  to  whether  the  horse  would  work 
or  not. 

The  new  trial  moved  for  should  have  been  granted  because  of  the  admission 
of  this  illegal  evidence.    Judgment  reversed* 


BoooESs  V.  LowERY  and  others. 

{Supreme  Omart  qf  Georgia.    "hltLj  9,  1887.) 

iNJURcnoN— To  RxsTBAiK  Pboobbdikgb  ukdbb  Lbvt. 

An  application  was  made  to  enjoin  the  proceedings  under  a  levy  and  sale  where 
a  portion  of  the  lot  of  land  in  controversy  was  described  correctly  as  to  the  number, 
the  portion  of  the  lot  from  which  it  was  taken,  and  the  boundaries,  but  there  was 
a  niuitake  as  to  the  district.  IMd  that,  as  that  mistake  did  not  avoid  the  levy,  and 
that,  notwithstanding  its  existence,  the  land  might  be  readily  identified,  the  in- 
junction should  not  issue. 

Error  from  superior  court,  Carroll  county;  Harris,  Judge. 
Austin  d"  Merrill,  Cobb  &  Merrell,  Cobb  d-  Juhan,  and  R.  X.  Richards^  (by 
brief,)  for  plainti£F  in  error.    Gordon  d  Broum^  (by  brief,)  for  defendants. 

Hall,  J.  This  was  an  application  made  to  enjoin  the  proceedings  under  a 
levy  and  sale,  where  a  portion  of  the  lot  of  land  in  controversy  was  described, 
not  only  by  number  and  district,  but  by  metes  and  bounds,  and  by  mention- 
ing the  adjacent  and  surrounding  landed  proprietors.  It  was  shown  that 
there  was  a  mistake  as  to  the  district  where  the  land  lay,  and  that  was  the 
only  mistake  in  the  levy  or  attachment.  The  number  was  right,  the  portion 
of  the  lot  from  which  it  was  taken  was  right,  and  the  boundaries  were  also 
correctly  set  forth;  and  the  court  held  that  that  was  an  error  or  misdescrip* 
tiou  which  did  not  avoid  the  levy,  and  that,  notwithstanding  its  existence, 
the  land  might  be  readily  ideu titled,  and  for  these  reasons  he  would  not  en- 
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join  the  sheriff  from  proceeding  to  execute  the  prooeae.  This  case  falls  di- 
rectly within  the  principle  of  Rogers  v.  Rogers^  ante.  451>  (decided  at  this 
term;)  and  also  Harris  v.  fftUl,  70  Ga.  831.  Falsa  demonstratio  nan  nocet 
Judgment  affirmed. 

BicsB  V.  Broyles,  Eeceiver. 

(Supreme  OouH  of  Oeorgia.    July  6,  1887.) 

1.  RlCVtVBR— <^XXBTODT  OF  FUWDB— LIABILITY. 

When  money  awaiting  the  result  of  litigation  is  in  the  possession  of  a  receiver  at 
the  place  of  permanent  custody,  and  he  has  no  farther  duty  in  respect  to  it  but 
that  of  preservation,  it  is  already  in  court,  and  the  receiver  cannot  part  with  his 
custody  of  it  by  depositing  in  bank  or  otherwise,  save  at  his  own  risk,  .without 
some  order,  leave,  or  direction  authorizing  him  so  to  do. 

2.  8ams--Ca8BS  Distinouishbi). 

Morgan  v.  Hardee^  71  Ga.  736,  and  PhiUip$  v.  Lamar,  27  Ga.  228,  adjudicate  nothing 
to  the  contrary  of  the  foregoing. 
8.  Same— Custody  of  Funds  in  Equity. 

A  court  of  equity  in  Georgia  has  no  official  banker,  and  no  bank  bat  Its  receiver. 
4.  Banks  and  Banking — General  Deposit. 

A  general  deposit  is  a  loan,  and  transforms  the  funds  ih>m  ready  money  into  a 
chose  in  action. 
6.  Appeal—What  Reviewable— Judicial  Notice. 

A  court  of  errors  roust  take  judicial  notice  of  human  nature.    The  special  ftds 
vindicate  the  rule  of  responsibility  founded  on  general  principles. 
{Syllabua  by  the  Court) 

Error  from  superior  court*  Fulton  county;  Botntok,  Judge. 
A.  M.  Speer^  for  plaintiff  in  error.    JB»  If.  Br&yles,  in  propria  persona, 
Abbott  dk  Smith,  Hoke  Smith,  and  Hay  good  dk  Martin,  for  defendant. 

Bleckley,  C.  J.  1.  When  money  awaiting  the  reeult  of  litigation  is  in  the 
possession  of  a  receiver  at  the  place  of  permanent  custody,  and  he  has  no  far- 
ther duty  in  respect  to  it  but  that  of  preservation,  it  is  already  in  court,  the 
receiver  being  the  hand  of  the  court  to  hold  it;  and  he  cannot  pay  it  out,  or 
part  with  his  actual  custody  of  it  by  depositing  it  in  bank  or  otherwise,  save 
at  his  own  risk,  without  some  order,  leave,  or  direction  authorizing  him  so  to 
dispose  of  it.  He  is  for  the  court  that  appointed  him  as  much  a  final  custo- 
dian as  is  the  Bank  of  England  for  the  court  of  chancery.  His  poundage 
or  commissions  are  compensation  for  his  risk,  which  is  that  of  an  official 
bailee  for  reward;  and,  while  be  may  not  be  bound  for  more  than  ordinary 
diligence,  his  diligence  is  to  be  exercised  in  keeping  the  money,  not  in  putting 
it  out  on  deposit,  either  general  or  special.  A  general  deposit  in  bank  is  a 
loan;  and  that  the  loan  was  made  in  good  faith,  and  entered  to  his  credit  in 
bank  as  receiver,  will  not  avail  him.  Though  without  any  moral  fault,  or 
any  legal  fault  but  that  of  parting  with  the  money,  he  is  liable  to  make  good 
the  loss  resulting  from  his  banker*s  insolvency. 

2.  The  case  of  Morgan  v.  Hardee,  71  Ga.  736,  is  no  adjudication  by  this 
court  that  a  receiver  has  a  right  to  substitute  the  good  credit  of  a  banker  for 
his  own  responsibility  as  ultimate  custodiau.  To  rule,  as  that  case  does,  that 
there  was  no  such  material  error  of  law  as  to  require  a  new  trial,  is  not  to 
rule  that  there  was  no  error  of  law  committed  by  the  court  below,  but  rather, 
under  the  special  facts,  it  was  unnecessary  to  probe  the  alleged  errors  to  the 
bottom.  Morgan  v.  Hardee  is  not  to  be  extended  beyond  its  own  facts;  it 
is  no  interpretation  of  any  general  principle  or  rule  of  law.  PhUlips  t. 
Lamar,  27  Ga.  228,  settles  nothing  as  to  receivers,  but  only  as  to  sherifEs, 
receivers  being  spoken  of  merely  arguendo  by  the  judge  delivering  the  opin- 
ion. 

3.  High  on  Receivers,  Kerr  on  Beceivers,  Lewin  on  Trusts,  Ptorry  <m 
Trusts,  Story  on  Bailments  and  on  Agency,  as  cited  in  the  aigument,  may  be 


Digitized  by 


Google 


Ga.]  WATTS  V.  BAKEB.  77S 

conceded  to  apply  in  Georgia  as  elsewhere  to  receiyeTS,  until  the  fund  reaches 
its  final  form,  and  there  is  no  duty  left  but  to  hold  it  for  the  court  at  the 
place  of  final  custody.  Thus  it  is  in  court.  The  court,  in  Georgia,  has  no 
official  banker,  and  no  bank  but  the  receiver  himself.  He  is  its  fiauk  of  Eng- 
land; and  the  Bank  of  England  would  not  be  excused  by  depositing  with 
John  H.  James,  were  his  house  in  London  instead  of  Atlanta.  While  the 
fund  is  passing  down  the  brooks  and  rivers,  it  may  flow  along  the  usual  chan- 
nels of  general  business,  but  when  it  reaches  the  ocean  it  must  stop,  unless 
the  court  orders  a  refluent  current.  There  is  no  beyond.  The  Code  con- 
templates that  a  receiver  who  merely  has  possession  and  holds,  shall  hold  sub- 
ject to  the  direction  of  the  court.  Section  3149.  And  the  discretion  of  all 
trustees  in  the  use  of  money  is,  by  section  2830  of  the  Code,  considerably  nar- 
rowed. Broum  V  Wright,  39  Qa.  96.  To  invest  even  in  state  bonds,  a  r^ 
ceiver  must  have  orders.    Code,  §  275. 

4.  The  moment  the  deposit  was  made,  the  credit  of  the  banker  was  substi- 
tuted for  the  money.  Though  in  loose  speech  it  would  be  said  that  this  was 
done  for  safe-keeping,  in  literal  truth  it  was  done,  not  to  keep  the  money  at 
all,  but  to  part  with  it  on  the  banker's  credit,  to  make  it  cease  to  be  the  money 
of  the  receiver,  and  become  the  money  of  the  banker,  with  the  expectation  of 
drawing  from  him  on  demand,  at  a  future  time,  other  money  to  take  its  place  in 
the  coffera  of  the  court.  It  was  a  loan  by  the  receiver  to  the  banker,  made  under 
the  name  and  with  all  the  incidents  of  a  general  deposit.  The  fund  was  trans- 
formed into  a  chose  in  action.  A  receiver  whose  duty  is  one  of  mere  custody, 
and  not  the  transaction  of  business,  cannot  at  his  own  will  lay  the  foundation 
of  an  action,  or  render  an  action  necessary.  He  cannot  even  sue  or  defend 
witliout  leave.    Field  v.  Janes,  11  Ga.  417. 

5.  While  the  case  is  ruled  on  broad  grounds,  and  is  meant  to  stand  on  gen- 
eral principles,  it  is  right  to  call  attention  to  one  aspect  of  the  special  facts. 
The  banker  was  already  the  receiver's  personal  banker,  and  continued  to  be 
so,  with  the  result  that,  when  insolvency  occurred,  the  receiver  was  indebted 
to  him  by  note,  and  had  also  overdrawn  his  personal  account.  It  is  a  fair  in- 
ference that,  while  the  receiver  as  such  was  lending  to  his  banker,  the  latter 
was  lending  to  him  as  an  individual.  There  was  no  mixture  of  accounts,  no 
mixture  of  funds,  on  the  bo<^,  but  there  was  probably  no  attempt  to  prevent 
mixture  of  money  in  the  vault,  or  when  used  by  the  banker  in  his  general 
business,  including  that  with  the  receiver  on  his  note  and  overdrafts. 
Though  no  such  thing  was  premeditated  or  designed,  it  is  and  must  remain 
uncertain  whether  some  of  the  money  put  into  the  bank  as  receiver  did  not 
€ome  back  to  the  receiver  as  an  individual  on  his  drafts,  or  as  consideration 
for  his  note.  With  a  court  fund  large  enough,  a  considerable  banking  busi- 
ness might  go  on  prosperously  in  this  way  for  an  indefinite  time.  Indeed,  it 
is  but  a  question  of  amount  and  length  of  loan  without  interest,  as  to  whether 
banks  patronized  by  chancery  through  receivers  would  not  outstrip  all  rival 
institutions,  at  least  in  disposition,  if  not  in  ability,  to  accommodate  the  re- 
ceivers. A  court  of  errors  must  take  judicial  notice  of  humau  nature.  Judg^ 
ment  reversed. 


Watts,  Adm'x,  v.  Baker  and  others. 
(Supreme  Court  of  Georgia,    May  e,  1887.) 

EZBCDTOBS  AWD  AdMINI8T1U10B8— DSVASTAVIT— GoifCLT78IVEirBn  Or  BbOEIFT. 

Under  the  facta  of  this  caae,  the  receipt  in  fail  given  by  the  adnnnistrator  de  honie 
turn  #!th  the  will  annexed  to  the  administratrix  of  the  deceased  executor,  was 
open  to  explanation,  and  was  not  conclusive  upon  the  legatees,  in  a  suit  by  them 
af^ainst  the  administratrix  to  compel  an  aocoanting  for  the  alleged  devastavit  by  the 
executor. 
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2.  Savb— Liability— IxPBOVEVBNn. 

As  the  accoantability  of  the  executor  was  the  same  whether  his  fortane  improTed 
or  not  while  he  was  in  the  trust,  evidence  to  show  that  it  did  improve  was  irrelevant 
and  inadmissible. 

8.  Witness— Competency— HusBAKD  of  Legatee. 

A  witness  is  not  incompetent  because  he  is  the  hnsband  of  a  legatee  who  is  one 
of  the  plaintifl^.  and  because  he  takes  a  specific  legacy  under  the  will;  he  being 
no  party  to  the  action,  and  his  legacy  not  being  in  question. 

4.  WiLu— Devise  in  Lieu  of  Doweb— Title  of  Wife. 

The  testator  having  devised  to  his  wife,  for  her  sole  use  and  benefit  during  her 
natural  life,  certain  lands,  with  remainder  to  his  minor  son  in  fee,  disposed  of  a 
certain  home  in  the  same  way,  and  then  added:  **I  give,  bequeath,  and  devise  to 
my  wire,  in  final  eiLtinguishment  of  her  right  of  dower  in  my  real  estate,  free  for 
her  own  use  and  benefit,  $1,000  cash,  and  so  much  household  and  kitchen  furniture 
as  she  may  need  for  her  immediate  housekeeping,  two  good  mules  or  their  equiv- 
alent, one  cow  and  calf,  and  one  year's  support.  At  the  death  of  my  wife,  all  the 
property  given  in  extinguishment  of  her  dower  is  to  be  sold,  as  hereinafter  directed, 
and  the  proceeds  to  be  divided  among  my  living  heirs,  to-wit,  [namine  his  children,} 
share  and  share  alike."  Held,  that  this  bequest  of  $1,000  cash  was  absolute  in  the 
wife,  she  having  accepted  the  provision  offered  her  in  lieu  of  dower,  and  that  the 
testator's  children  took  no  interest  by  the  will  in  the  money,  but  a  remaijider  in 
the  property  only. 

{Syllabui  by  the  Qmrt») 

£rror  from  superior  coart,  Floyd  county;  Brakham,  Judge. 
Wrightf  Meyerhardt  i&  Wright,  for  plaintifC  in  error.    Forsyth  dk  Hotikiin^ 
son,  for  defendants. 

Bleckley,  G.  J  Baker  the  elder  died  testate,  leaving  Dr.  Watts  his  exec- 
utor. The  executor,  before  fully  administering  the  will,  died  intestate,  and 
his  widow,  Mrs.  Watts,  administered  upon  his  estate.  An  administrator  de 
bonis  non  with  the  will  annexed  (one  of  the  testator's  sons)  was  also  ap- 
pointed upon  the  estate  of  Baker.  A  settlement,  total  or  partial,  took  place 
between  the  administratrix  of  the  deceased  executor  and  the  administrator 
de  bonis  non  of  the  testator,  in  which  the  former  turned  over  to  the  latter 
certain  notes  as  the  property  of  the  testator's  estate,  and  on  receiving  Uieae 
notes  the  latter  gave  to  the  former  a  receipt  in  full.  Present  at  the  settle- 
ment, and  at  the  giving  of  this  receipt,  were  most  of  the  testator's  cliildren, 
the  principal  legatees  under  his  will.  The  children  afterwards  brought  their 
action  of  complaint  against  the  administratrix  of  the  executor  for  an  alleged 
devastavit  by  the  executor  in  his  life-time.  The  plaintiffs  obtained  ayerdict, 
and  the  defendant  made  a  motion  for  a  new  trial,  and  a  new  trial  was  re- 
fused. 

1.  The  court  ruled  that  the  receipt  in  full  might  be  explained;  and  there 
was  in  the  evidence  an  explanation  tending  to  show  that  the  settlement  was 
confined  to  assets  of  the  original  estate  which  came  to  the  hands  of  the  ad- 
ministratrix, and  that  it  did  not  include  any  inquiry  into  the  actings  and  do- 
ings of  the  deceased  executor  touching  other  assets.  If  that  was  the  scope  of 
the  settlement,  the  effect  of  the  receipt  ought  to  be  restricted  accordingly. 
The  words  "in  full,"  etc.,  ought  to  be  interpreted  with  reference  to  the  sub- 
ject-matter of  the  settlement  on  which  the  instrument  was  founded.  Assets 
of  the  testator's  estate  which  came  to  the  hands  of  the  administmtrix  of  the 
executor,  and  assets  which  the  executor  had  wasted  in  his  life-time,  would  he 
wholly  different  subjects-matter.  The  rule  of  accountability  on  the  part  of 
the  administratrix  would  not  be  the  same  as  to  both,  but  different  as  to  each. 
For  the  former  class  of  assets,  if  not  duly  surrendered,  she  would  have  to  ac- 
count personally  out  of  her  own  estate;  and  for  the  latter,  in  her  repre- 
sentative capacity,  out  of  tlie  estate  of  her  intestate.  In  receipting  to  her, 
touching  eitiier,  it  would  be  very  proper  to  describe  her  as  adiuinistnitrix» 
and  a  receipt  so  describing  her  might  embrace  both.  This  being  so,  the  re- 
ceipt now  in  question  is  ambiguous;  and  parol  evidence  is  admissible  to  ex* 
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plain  all  arobigiiities,  latent  and  patent.  Code»  §  8601'.  For  some  authori- 
ties touching  the  explanation  of  receipts,  see  the  citations  under  section  3807 
of  the  Code.  Under  the  facts  of  this  case^  the  receipt  in  full  given  by  the  ad- 
ministrator de  honU  non  with  the  will  annexed  to  the  administratrix  of  the 
deceased  executor  was  open  to  explanation,  and  was  not  conclusive  upon  the 
legatees  in  a  suit  by  them  against  the  administratrix  to  compel  an  accounting 
for  an  alleged  devastavit  by  the  executor. 

2.  The  court  admitted  evidence  going  to  show  a  rapid  accumulation  of  prop- 
erty by  the  executor  while  in  charge  of  the  testator's  estate.  This  was  error^ 
As  the  accountability  of  the  executor  was  the  same  whether  his  fortune  im- 
proved or  not  while  he  was  in  the  trust,  evidence  to  show  that  it  did  improve 
was  irrelevant  and  inmlmissible. 

3.  There  was  no  error  in  holding  the  husband  of  one  of  the  plaintiffs  a  com- 
petent witness  to  testify  in  their  behalf.  He  had  no  interest,  and  was  not  a 
party.  Though  he  took  a  small  specific  legacy  under  the  will,  this  was  in  no- 
wise put  to  hazard  by  any  possible  result  of  the  suit.  In  civil  cases  husband 
and  wife  may  testify  for  each  other.  Code,  §  3854.  A  witness  is  not  incom- 
petent because  he  is  the  husband  of  a  legatee  who  is  one  of  the  plaintiffs,  and 
because  he  takes  a  specific  legacy  under  the  will,  he  being  no  party  in  the  ac- 
tion, and  his  legacy  not  being  in  question. 

4.  We  have  no  doubt  that  the  court  misconstrued  the  will  touching  the  in- 
terest which  the  testator's  widow  took  in  the  :^1,000  cash  offered  to  her,  and 
accepted  by  her,  in  lieu  of  dower.  There  is  by  the  will  no  express  limitation 
of  the  widow  to  a  life-estate,  either  in  the  money  or  the  property;  and,  this 
being  so,  a  general  presumption  obtains  that  a  conveyance  of  the  fee  was  in- 
tended. Code,  g  2448.  As  to  the  property  which  the  will  dirt'Cts  to  be  sold 
on  the  death  of  the  widow,  and  the  proceeds  divided,  this  presumption  is  re- 
butted by  clear  and. necessary  implication;  but  we  cannot  believe  that  by  the 
term  ''property,"  in  this  part  of  the  will,  the  testator  intended  to  embrace 
money,  for  such  a  construction  would  convict  him  of  an  absurdity, — ^the  ab^ 
surdity  of  directing  the  sale  of  money  in  order  to  get  its  proceeds  for  division 
among  his  children.  In  announcing  our  ruling  upon  this  point,  we  copy  the 
terms  of  the  will,  just  as  they  appear  in  the  instrument,  as  to  everything  es- 
sential. The  testator  having  devised  to  his  wife,  for  her  sole  use  and  benefit 
during  her  natural  life,  certain  lands,  with  remainder  to  his  minor  son  in  fee» 
disposed  of  a  certain  horse  in  the  same  way,  and  then  added:  "I  give,  be- 
queath, and  devise  to  my  wife,  in  final  extinguishment  of  her  right  of  dower 
in  my  real  estate,  free  for  her  own  use  and  benefit,  $1,000  cash,  and  so  much 
household  and  kitchen  furniture  as  she  may  need  for  her  immediate  house- 
keeping, two  good  mules  or  their  equivalent,  one  cow  and  calf,  and  one  year's 
support.  At  the  death  of  my  wife,  all  the  property  given  in  extinguish- 
ment of  her  dower  is  to  be  sold,  as  hereinafter  directed,  and  the  proceeiis  to 
be  divided  among  my  living  heirs,  to- wit,  [naming  his  children,]  share  and 
share  alike."  This  bequest  of  $1,000  cash  was  absolute  in  the  wife,  she  hav- 
ing accepted  the  provision  offered  her  in  lieu  of  dower,  and  the  testator's  chil- 
dren took  no  interest  by  the  will  in  the  money,  but  a  remainder  iu  the  prop- 
erty only. 

We  have  studied  the  facts  as  carefully  as  the  law  involved  in  the  whole 
case,  and  the  result  is  that  we  reverse  the  judgment  refusing  anew  trial,  with 
directions  as  follows:  Let  the  verdict  stand  for  the  amount  of  the  note  not 
already  written  off,  provided  the  plaintiff  will  write  off  all  the  rest  of  the  re- 
covery.   Judgment  reversed,  with  directions. 
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BuLwiNKUEB  and  others  v.  Cbamer  and  another. 
(Suprenu  QmH  of  South  OaroHna,    October  14,  1887.) 

1.  EviDBNOv— Parol— Memorandum  or  Contract. 

A  writing  in  the  following  form : 
**  May  17th.    Sold  H.  fiulwinkle  A  Co.^ 

5,000  Bu.  mixed  sacked  com  @  71|o. 

1,000 «Oic. 

'*  Schooner  shipment,  payable  on  arrival.    Ko  wharfage. 

[Signed]  *'Cramkr  &  Blohmk,** 

— is  not  a  mere  memorandum,  bat  is  a  complete  written  contract  between  two  par^ 
ties,  and  parol  evidence  is  not  admissible  to  show  that  the  sabscribing  party  oon- 
tracted  as  agents,  and  not  as  principals. 

2.  8amr— Parol— SioNATURn  to  Gont&aot. 

The  rule  against  admitting  ]>arol  evidence  to  alter  or  contradict  a  written  con- 
tract applies  to  the  signatures  of  the  parties,  as  well  as  to  the  body  of  the  contract. 

3.  Ck>NTRACT— RBQUISriES— SlONATURU  OF  PARTIES. 

The  signatures  of  both  of  two  parties  to  a  simple  contract  in  writing  are  not  es- 
sential to  its  validity.  If  one  of  them  signs  and  delivers  it,  and  the  other  accepts 
it,  it  then  becomes  a  contract  binding  both  parties. 

Appeal  from  common  pleas  circuit  court,  Charleston  county;  Kkbshaw, 
kludge. 

McGowAN,  J.  This  was  an  action  agai  nst  the  defendants  Cramer  &  Blohoie 
for  $1,138.70,  damages  sustained  upon  a  lot  of  shelled  corn  in  sacks  purchased 
from  them  by  the  plaintiffs  on  May  17,  1884.  The  following  writing  was  of- 
fered as  the  written  contract  of  the  parties: 

-May  17th.    Sold  H.  Bulwinkle  &  Co 

5,000  Bu.  mixed  sacked  com  @  711c. 
1,000  "        "         "         "      "  80J. 

^'Schooner  shipment,  payable  on  arrival.    No  wharfage* 

[Signed]  "  Cramer  &  Blohmb.  ** 

At  the  time  the  purchase  was  made,  the  corn  was  not  in  the  city;  but  soon 
after,  about  the  last  of  May  or  first  of  June,  the  schooner  May  Williams  reached 
Charleston  with  the  corn.  Upon  its  arrival  in  the  harbor,  the  plaintiffs  were 
notified  of  the  fact.  Mr.  .lassloop,  one  of  the  plaintiffs,  went  down  to  the  vea- 
sel,  and,  finding  about  150  sacks  out,  examined  the  corn  in  two  or  three  of 
them,  and  found  that  "it  seemed  good.*'  On  June  4th,  before  all  the  com 
was  out  of  the  vessel,  the  defendants  presented  their  account  for  th3  corn, 
64,400.45.  The  odd  cents  were  paid,  and  the  plaintiffs  gave  their  note  as  fol- 
lows: 
"64,400.  Charleston,  S.  C,  Jime  4,  1884. 

''Forty  days  after  date,  we  promise  to  pay  to  the  order  of  Cramer  &  Blohme 
forty-four  hundred  dollars  at  any  city  bank.  Value  received.  Due  July  19- 
22.  H.  Bulwinkle  &  Co.  "* 

Indorsed  as  follows: 

"Fay  A.  Bequest,  without  recourse.  Cramrr  &  Blohm& 

•A.  Bequest. ** 

Written  across  the  face: 

"Faid  July  22,  1884." 

A  few  days  after  the  note  was  given,  in  removing  the  com  it  was  discov- 
ered that  some  of  the  sacks'  were  damaged.  Immediate  notice  was  given  to 
the  defendants,  but  as  they  refused  to  correct  the  matter,  or  to  have  anything 
to  do  with  it,  the  corn  was  "surveyed"  by  two  gentlemen  at  the  request  of 
the  "Merchants'  Exchange,"  and  1,470  sacks  were  found  to  contain  corn  in 
^'a  damp,  blue-eyed,  and  musty  condition."  This  damaged  corn  was  sold  aft 
auction,  and  brought  less  than  the  price  of  good  com  of  the  same  kind  by 
61 ,  138.70.    In  the  mean  time  and  before  the  note  fell  due,  the  defendants  trana- 
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terred  it,  and,  as  the  defense  of  unsoundness  of  the  corn  could  not  be  made  to  it 
in  the  hand  of  an  innocent  holder  before  due,  the  plaintiffs  paid  it,  and  brought 
this  actl(m  for  the  damages  sustained. 

The  cause  came  on  for  trial  before  Judge  Kershaw  and  a  jury.  A  wit- 
ness, one  of  the  defendants^  was  asked  whether  they  (the  defendants)  con- 
tracted in  their  individual  capacity,  or  in  what  capacity.  The  plaintiffs  ob- 
jected to  the  question;  claiming  that  parol  testimony  could  not  be  offered  to 
alter  the  written  contract.  The  judge  admitted  the  parol  evidence,  saying: 
"1  do  not  regard  this  paper,  which  is  a  mere  memorandum  of  contract  taken 
down  at  the  time,  as  precluding  testimony  as  to  the  conversation  between  the 
parties,  which  might  in  any  way  throw  light  on  the  contract  they  were  mak- 
ing. If  these  paities  knew  trom  any  source,  at  the  time  that  the  paper  was 
made,  that  they  were  actually  dealing  with  the  defendants  as  agents,  I  think 
it  can  be  shown  as  part  of  the  res  gestce, "  etc.  The  testimony  being  admitted, 
the  jury,  under  the  charge  of  the  judge,  found  for  the  defendants. 

The  plaintiffs  appeal  upon  the  following  exceptions:  ''(1)  That  his  honor 
committed  error  in  ruling  that  the  paper  or  contract  sued  on  was  a  mere  mem- 
orandum of  contract,  and  did  not  preclude  testimony  as  to  convei-sations 
between  the  parties  which  might  in  any  way  throw  light  on  the  contract,  or 
the  nature  of  the  contract,  they  were  making,  and  that  if  the  plaintiffs  knew 
from  any  source,  at  the  time  that  paper  was  made,  that  they  were  dealing  with 
the  defendants  as  agents,  it  could  be  shown  as  part  of  the  res  gestce,  (2)  Be- 
cause his  honor  ruled  that  if,  in  this  case,  there  was  a  clear  understanding 
between  the  parties  that  defendants  were  acting  as  agents,  such  understand- 
ing was  not  excluded  by  that  paper.  (3)  Because  his  honor  admitted  parol 
evidence  on  behalf  of  defendants,  after  objection  thereto,  as  to  conversations 
between  the  parties  tending  to  throw  light  on  the  contract,  or  nature  oi'  the 
•contract,  they  were  making.  (4)  Because  his  honor  admitted  parol  testi- 
mony, on  behalf  of  defendants,  tending  to  show  that  defendants  were  dealing 
as  agents,  and  not  as  principals,  in  signing  the  written  contract  sued  on  by 
plaintiffs.  (5)  Because  his  honor  admitted  parol  testimony,  on  behalf  of  de- 
fendants, tending  to  show  in  what  character  defendants  were  contracting, 
whether  as  agents  or  principals,  when  they  signed  the  contract  or  writing  sued 
-on,  and  put  in  evidence  by  plaintiffs.  (6)  Because  his  honor  erred  in  instruct- 
ing the  jury  as  follows:  *  If  the  jury  find  that  the  defendants,  or  either  of 
them,  signed  the  written  contract  offered  in  evidence  by  the  plaintiffs,  they 
4ae  personally  bound  by  said  contract,  unless  it  was  distinctly  understood  by 
both  parties  that  the  defendants  were  not  to  be  personally  liable  for  defects 
la  the  article  purchiised.'  " 

We  agree  with  the  circuit  judge  that  in  this  state,  as  to  personal  property, 
the  rule  of  law  is  that  "sound  price  requires  sound  property,"  and  the  con- 
tract for  the  com  must  be  read  as  if  these  words  were  added,  "corn  war- 
ranted to  be  sound."  A  part  of  the  corn  turned  out  to  be  "unsound,"  and 
it  would  seem  that  the  plaintiffs  are  entitled  to  redress  on  the  warranty,  un- 
less they,  in  some  way,  waived  their  rights.  Something  was  said  in  the  case 
about  the  plaintiffs  having  accepted  the  com  for  themselves  after  an  exam- 
Ination ;  but,  as  there  is  no  reference  to  that  subject  in  the  exceptions,  the  mat- 
ter, of  course,  is  not  now  before  us. 

As  we  understand  it,  the  sole  question  in  the  case  is  as  to  who  is  liable, — 
whether  the  defendants,  who  sold  the  corn,  signed  the  agreement,  and  took  the 
note  of  plaintiffs,  and  realized  upon  it  in  their  own  name,  had  the  right,  at  the 
trial,  to  introduce  parol  testimony  tending  to  show  that  they  were  not  acting 
■as  principals,  but  as  agents  of  Robert  Turner  &  Son,  of  Baltimore,  and,  the 
•contract  of  plaintiffs  having  been  made  with  Turner  &  Son  through  them, 
they  are  not  liable  individually.  The  question  as  to  the  admissibility  of  the 
evidence,  seems  to  have  been  considered  in  two  aspects:  Firstf  whether  the 
paper  offered  as  the  agreement  was  such  a  contract  in  writing  as  to  be  within 
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the  rnle  which  excludes  parol  testimony;  and,  if  so,  seeond^  whether  the  judge 
erred  in  charging  the  jury  ''that  the  defendants  were  not  liable  if  it  was  dis- 
tinctly understood  by  both  parties  that  the  defendants  were  not  to  be  person- 
ally liable  for  defects  in  the  article  sold." 

All  the  authorities  agree  that,  as  a  general  and  most  inflexible  rule  of  evi- 
dence, "whenever  written  instruments  are  appointed,  either  by  the  require- 
ments of  the  law,  or  by  the  compact  of  parties,  to  be  the  depositories  and  me- 
morials of  trutii,  any  other  evidence  is  excluded  from  being  used,  either  as  a 
substitute  for  such  instruments,  or  to  contradict  or  alter  them.  This  is  a  mat- 
ter both  of  principle  and  policy."  Starkie,  Ev.  648.  This  seems  very  plain, 
but  tlie  application  of  the  rule  is  not  always  free  from  difficulty.  In  the  infinite 
combination  of  circumstances,  cases  arise  which  seem  exceptions,  but,  when 
clearly  examined,  are  found  not  to  fall  within  the  principle.  As,  for  example, 
it  may  happen  that  the  written  instrument  does  not  purport  to  cover  the  whole 
field  of  contract,  and  is  not  intended  to  be  the  "depository"  of  the  wboleagree- 
ment,  but  only  one  branch  of  it.  In  such  case,  the  whole  contract  may  be 
proved  by  parol,  without  touching  the  principle;  the  object  being,  not  to  add 
to  or  alter  the  written  instrument,  but  to  show  the  whole  agreement,  of  which 
the  writing  is  only  a  part.  Kaphan  v.  Ryan,  16  S.  C.  860,  is  an  example 
of  this  class,  where  the  coui-t  were  ''not  called  on  to  give  construction  to  the 
note  and  moi*tgage,  but  to  determine,  from  the  evidence,  for  what  purpose  they 
(as  executed)  were  to  be  used,"  etc.  Here,  the  writing  covers  the  whole 
fleld;  stating  who  are  the  parties,  and  what  the  consideration  and  the  price, 
in  condensed  form,  but  with  exhaustive  particularity.  Sometimes  the  "writ- 
ten instrument"  does  not  state  speciflcally  the  consideration;  as  where  a  note 
says,  generally,  "for  value  received."  There  is  a  class  of  such  cases  where 
the  consideration  may  be  inquired  into;  and  in  that  way  matter  may  get  in  by 
parol  "  which  does  not  necessarily  tend  to  change  the  terms  of  the  note,  al- 
though, by  showing  the  true  consideration  upon  which  it  was  given,  it  may 
control  the  recoveiy  upon  the  note."  See  Mc&rath  v.  Barnes,  13  S.  C.  332, 
where  the  court  reviewed  our  cases  upon  the  subject,  and  the  former  chief 
justice,  WiLLAUD,  endeavored  to  reconcile  them  on  the  distinction  here  indi- 
cated. In  that  case  it  was  held  that  "when  an  executor  gave  his  promissory 
note  for  the  payment  of  money,  which  was  expressed  to  be  the  amount  due  by 
his  testator's  estate  for  medical  services  rendered,  most  of  which  during  last 
illness,  parol  evidence  of  a  contemporaneous  agreement  that  the  note  was  to 
be  paid  only  upon  a  certain  condition  (that  the  probate  judge  would  pass  the 
account)  is  incompetent."  In  the  case  before  us,  there  cannot  be  the  slight- 
est doubt  that  the  consideration  was  as  stated  in  the  instrument.  There  is  no 
doubt  that  a  mere  receipt,  although  in  writing,  may  be  explained  by  parol; 
but  that  goes  on  the  ground  that  a  receipt  does  not  necessarily  import  a  con- 
tract. As  was  stated  in  the  case  of  Heath  v.  Steele,  9  S.  C.  92:  "In  itself  a 
receipt  does  not  express  the  terms  of  any  contract  or  writing  of  the  minds  of 
the  parties  between  whom  it  passes,  but  merely  evidences,  by  way  of  admis- 
sion, the  fact  stated  in  it."  See  Moffatt  v.  Hardin,  22  8.  C.  9;  1  Greenl.  § 
805. 

But,  assuming  that  this  case  does  not  come  within  any  of  the  seeming  ex- 
ceptions above  indicated,  it  is  urged  that  the  paper  vras  too  informal  and  ex 
parte  to  amount  to  a  contract,  but  must  be  considered  as  a  "mere  memoran- 
dum of  a  contract, "  and  therefore  not  such  "a  written  instrument"  as  to  come 
within  the  rule  as  to  the  exclusion  of  parol  evidence.  Most  assuredly,  a  sim- 
ple bill  of  parcels  is  not  a  contract,  for  the  very  good  reason  that  it  lacks  the 
essential  element  of  agreement,  being  only  the  statement  of  a  fact, — a  mem- 
orandum; "a  note  to  help  the  memory;"  as,  for  instance,  the  bill  for  the  price 
of  the  com  rendered  in  this  case  was  a  mere  memorandum.  But  a  contract 
is  a  promise  from  one  to  another,  either  made  in  fact,  or  created  by  the  law, 
to  do,  or  to  refrain  from  doing,  some  lawful  thing.    Bish.  Gont.  §  1.     Tfaerft 
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is  no  particular  form  required;  the  only  requirement  being  that  it  must  con- 
tain the  contract  of  the  paities,  and  be  definite  and  free  from  ambiguity.  We 
can  well  underatand  how,  in  the  hurry  of  business,  parties  would  substitute 
condensed  forms  for  regularly  drawn  out  covenants  or  agreements.  The  de« 
fendants  were  offering  corn  for  sale,  to  come  by  a  vessel;  the  plaintiffs  agreed 
to  purchase  a  lot,  and  the  defendants  committed  the  agreement  to  writing 
thus:  "May17.  SoldtoH.Bulwinkle&Co.,  *  *  *  corn,"  etc.  "Schooner 
shipment,  payable  on  arrival.  [Signed]  Cramer  &  Blohbhe."  Why  was 
that  not  a  complete  contract?  it  is  said  the  plaintiffs  did  not  sign  it.  The 
whole  case  shows  that  it  was  not  exparte,  but  expressed  the  contract  of  both 
parties.  We  think  it  is  not  unusual,  in  a  certain  class  of  agreements,  to  be 
signed  only  by  one  party;  as  in  the  case  of  an  ordinary  note,  the  terms  of 
which  are  binding  upon  both  parties.  Suppose  the  defendants  had  offered 
the  corn  for  sale  at  public  auction,  Hud,  upon  a  lot  being  purchased  by  the 
plaintiffs  at  a  certain  price,  the  defendnnts  had  made  upon  their  sfde-book  the 
same  entry  precisely  as  they  made  in  this  case,  **SoId,  etc.,  to  Bulwinkle  & 
Co.,"  would  they  not  be  liable  upon  it  as  their  contract?  The  research  of 
the  plaintiffs'  attorney  enabled  him  to  furnish  the  court  with  references  to 
severiil  cases,  which  seem  to  conclude  this. 

In  Meyer  v.  Everthf  4  Camp.  22,  the  action  was  on  a  contract  in  these  words : 
"50  hogsheads  of  Hambro's  sugar  loaves  at  155s.,  free  on  board  of  a  British 
ship.  Acceptance  at  70  days. "  Lord  Ellenborough  held  that  it  was  a  con- 
tract, and  refused  to  admit  parol  testimony  tending  to  show  that,  when  the 
sugar  was  purchased,  a  sample  was  exhibited,  saying:  "  When  the  sale  note  Is 
silent  as  to  the  sample,  I  cannot  permit  it  to  be  incorporated  into  the  contract. 
This  would  amount  to  the  admission  of  parol  evidence  to  contradict  a  written 
docament,"  etc  In  Powell  y.  Bdmunds^  12  East,  10,  the  action  was  on  a 
sale  note  in  these  words:  "April,  1806.  1  agree  to  become  the  purchaser  of 
lot  the  first  (timber  trees)  at  £700,  and  agree  to  fulfill  the  conditions  of  sale. 
[Signed]  A.  EDMt7KDS. "  At  the  trial  an  effort  was  made  so  show,  by  parol 
t^timony,  a  warrant  as  to  quantity  by  the  auctioneer,  but  the  evidence  was 
rejected;  the  court  saying:  "There  is  no  doubt  that  the  parol  evidence  was 
properly  rejected.  The  purchaser  ought  to  have  had  it  reduced  into  writing  at 
the  time*  if  the  representation  then  made  as  to  the  quantity  swayed  him  to  bid 
for  the  lot.  If  the  parol  testimony  were  admissible  in  this  case,  I  know  of  no 
instance  where  a  party  may  not,  by  parol  testimony,  superadd  any  term  to 
a  written  agreement,  which  would  be  setting  aside  all  written  contracts, 
and  rendering  them  of  no  effect,"  etc.  In  Smith  v.  Jeffries^  15  Mees.  &  W. 
560,  the  terms  were:  "I  hereby  agree  to  sell  Mr.  Smith,  of  Tanner  Hill,  Dept- 
ford,  sixty  tons  of  Ware  potatoes,  at  £5  per  ton,  and  for  which  he  has  given 
me  a  bill  for  £250  for  three  months,  and  is  to  give  £50  cash  on  Friday  next. 
[Signed]  Samuel  Jeffries."  It  appeared  that  in  the  neighborhood  three 
qualities  of  potatoes  were  known  as  "Wares,"  and  the  effort  was  to  show,  by 
parol,  that  the  contract  was  for  a  particular  kind  of  Wares.  Held,  "that  the 
evidence  ought  not  to  have  been  received;  it  went  to  vary  and  limit  the  con- 
tract between  the  parties."  In  Qreaaea  v.  Ashlin,  3  Camp.  426,  the  words 
were:  "Sold  to  John  Greases  50  quarters  of  oats,  at  45s.  6d.  per  quarter,  out 
of  175  quarters.  [Signed]  I.  Stevenson,  for  I.  Ashlin."  The  defendant 
attempted  to  prove  that  his  agent  Stevenson  had  verbally  made  it  a  condition 
of  sale  that  the  plaintiff  should  take  away  the  oats  immediately,  and  had  abated 
6d.  per  quarter  of  the  price  originally  offered,  in  expectation  of  his  agreeing 
to  do  so.  The  court  held  that  "it  was  not  competent  to  the  defendant  to  give 
such  evidence,  as  it  materially  varied  the  contract,  which  had  been  reduced 
hito  writing."  In  each  of  the  two  last  cases  cited,  the  paper  was  signed  only 
by  one  of  the  contracting  parties,  and  the  action  was  brought  by  the  party 
who  had  not  signed  it.  See,  also,  McClanagghan  v.  Hinea,  2  Strob.  122,  and 
Gibson  v.  WatU,  1  McCord,  Eq.  490. 
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We  think  the  paper  proved  in  this  case,  waa  a  contract  in  writing  of  both 
parties,  within  the  rule  as  to  the  exclusion  of  parol  evidence. 

But  it  is  insisted  that,  wliile  this  mi^  be  so  as  to  what  may  be  called  the 
terms  of  the  paper, — ^the  quality  of  the  article,  consideration,  time  of  pay- 
ment, etc., — yet  parol  testimony  was  admissible  tending  to  show  that  tlie  d^ 
fendants  Cramer  &  Blohme,  in  selling  the  corn,  committing  the  agreement  to 
writing,  taking  the  note,  and  realizing  upon  it  in  their  own  name,  were  act- 
ing, not  as  the  papers  represented,  but  as  agents  of  a  house  in  Baltimore,  and 
tliat  the  plaintiffs  contracted  with  said  house,  through  Cramer  &  Blohme  as 
their  agents.  Is  not  the  signature  to  a  contract  in  writing,  showing  who 
made  it,  and  in  what  character,  a  part,  and  a  very  important  part,  of  that 
contract?  We  are  unable  to  see  any  good  reason  why  this  part  should  not  be 
protected  from  alteration  or  addition,  as  well  as  any  other  part  of  the  contract 
in  writing.  It  seems  to  us  that,  when  the  defendants  signed  the  contract  in 
their  own  names,  that  became  a  part  of  it,  and  could  not  be  altered  by  parol, 
so  as  to  add  to  the  signature,  "as  agents  of  Robert  Turner  &  Son,  of  Balti- 
more.'* '*  A  person  contracting  as  agent  will  be  personally  liable,  whether  he 
is  known  to  be  an  agent  or  not,  in  all  cases  where  he  makes  the  contract  in 
his  own  name.  *  *  *  If  an  agent  selling  goods  as  bought  of  him,  ^the 
agent,)  he  would  be  personally  liable  for  a  failure  to  deliver  the  goods." 
Story,  Ag.  269.  See,  also.  Id.  §  219;  Benj.  Sales,  §  219;  HigginB  v.  Senior. 
8  Mees.  &  W.  834;  Nash  v.  Toume.  5  WaU.  703;  and  Jones  v.  LitUedale,  6 
Aclol,  &  £.  486,  in  which  last  case  cited  Lord  Chief  Justice  Denman  said: 
'*  There  is  no  doubt  that  evidence  is  admissible,  on  behalf  of  one  of  the  contract- 
ing parties,  to  show  tliat  the  other  was  agent  only,  though  contracting  in  his 
own  name,  and  so  fix  the  real  principal;  but  it  is  clear  that,  if  the  agent  con- 
tracts in  such  a  form  as  to  make  himself  personally  responsible,  he  cannot 
afterwards,  whether  his  principal  were  or  were  not  known  at  the  time  of 
the  contract,  relieve  himself  from  that  responsibility.  In  this  case  there  is 
no  contract  signed  by  the  sellers,  so  as  to  satisfy  the  statute  of  frauds,  until 
the  Invoice,  by  which  the  defendants  represent  themselves  to  be  the  sellers; 
and  we  think  they  are  conclusively  bound  by  that  representation.  Their  ob- 
ject in  so  representing  was,  as  appeared  by  the  evidence  of  custom,  to  secure 
the  passing  of  the  money  through  their  hands,  and  to  prevent  its  being  paid 
to  tlieir  principals;  but  in  so  doing  they  have  made  themselves  responsible," 
etc. 

In  the  case  from  Wallace,  Mr.  Justice  Clifford  said:  ''Parol  evidence  can 
never  be  admitted  for  the  purpose  of  exonerating  an  agent  who  has  entered 
into  a  written  contract  in  which  he  appears  as  principal,  even  though  ho 
should  propose  to  show,  if  allowed,  that  he  disclosed  his  agency,  and  men- 
tioned t  he  name  of  his  pri ncipal,  at  the  time  the  contract  was  executed.  Where 
a  simple  contract  other  than  a  bill  or  note  is  made  by  an  agent,  the  principal 
whom  he  represents  may  in  general  maintain  an  action  upon  it  in  his  own  name. 
and  parol  evidence  is  admissible,  although  the  contract  is  in  writing,  to  show 
tliat  the  person  named  in  the  contract  was  an  agent,  and  that  he  was  acting 
for  his  principal.  <  Such  evidence,*  says  Baron  Pabke,  '  does  not  deny  that 
the  contract  binds  those  whom  on  its  face  it  purports  to  bind,  but  shows  that 
it  also  binds  another;'  and  that  principle  has  been  fully  adopted  by  this 
court,*' — citing  numerous  authorities. 

The  judgment  of  this  court  is  that  the  Judgment  of  the  circuit  court  be  re* 
versed,  and  the  cause  remanded  to  the  curcuit  court  for  a  new  trial. 

Simpson,  C.  J«»  and  MoIv£B.  J.»  concur. 
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Pelzeb  and  others  «.  Huohes  and  others. 
(Supreme  Cowrt  of  Sauih  Cdrolina,    October  18, 1887.) 

1.  IKJUWCTIOK— Whew  ORAKTID—TRAlfSFEB  OF  PROPKBTT. 

The  iilaintitfs  filed  a  complaint  praying  that  a  sale  of  choses  in  action,  and  an  as- 
rignnient  for  the  benefit  of  creditors,  made  by  an  insolvent,  be  set  aside.  Neld,  that 
a  preliminary  injanction  was  prof>eriy  granted  restraining  any  transfer  of  the  prop- 
erty until  a  decision  should  be  made  upon  the  merits. 

2.  RbCEIVER— ApPOfMTMKWT— iKSOLVRKCy. 

An  insolvent  had  sold  choses  in  action  to  a  purchaser,  and  had  also  made  an  as- 
signment for  the  benefit  of  his  creditors.  A  complaint  was  filed  by  certain  credit- 
ors to  set  aside  the  sale  and  assignment,  and  a  receiver  was  appointed  to  whom  the 
purchaser  and  the  assignee  were  ordered  to  deliver  all  the  property  they  had  re- 
ceived from  the  insolvent.  It  was  not  alleged  that  there  was  an^  danger  of  loss  or 
injury  to  the  property  during  litigation,  and  the  purchaser  claimed  to  have  paid 
value  without  knowledge  of  insolvency.  Held^  that  the  appointment  of  the  re- 
ceiver was  error. 
8.  B^tJiTY— Reference— Jury  Trial. 

A  complaint  in  equity  was  filed  praying  that  a  sale  of  chooes  in  action,  and  an 
assignment  for  the  benefit  of  creditors,  made  by  an  insolvent,  be  set  aside.    An  or- 
der was  made  referring  the  case  to  the  master  to  take^ testimony  and  report  upon 
all  tlie  iisues.    Defendant  claimed  tlie  right  to  have  certain  issues  referred  to  a  jury. 
I        Bddf  that  the  refeience  to  the  master  was  properly  ordered. 

Appeal  from  common  pleas,  drcuit  court  of  Barnwell  county;  Aldkiqh, 
Judge. 

^  Skinner  d:  Williams^  for  appellants.    Mordecai  dt  RuUedge,  for  respond- 
ents. 

MoGowAN,  J.  As  well  as  we  can  gather  it  from  the  very  confused  brief 
presented,  the  following  is  a  condensed  statement  of  the  leading  facts  of  the 
case: 

£.  E.  Hughes,  one  of  the  defendants,  being  largely  indebted  to  Felzer,  Rodg- 
ers  &  Co.  and  others,  on  December  14,  1886,  made  an  assignment  of  what 
purported  to  be  his  whole  property  to  H.  W.  Walker,  avowedly  for  the  pur- 
pose of  paying  his  debts;  directing  the  assignee  to  realize  upon  tlie  property 
included  in  the  assignment,  and  pay  out  the  proceeds, — first,  the  expenses  at- 
tending the  execution  of  tlie  trust,  together  with  the  sum  of  $500  to  his  at- 
torneys, for  services  in  and  concerning  the  premises;  and  then,  out  of  the 
residue,  to  pay  all  his  creditors  who  should,  within  a  reasonable  time,  file 
their  claims,  accept  the  assignment,  and  discharge  the  said  £.  £.  Hughes  from 
liability.  If  there  should  be  so  much  for  that  purpose;  but,  if  there  should  not 
be  so  much,  then  to  pay  the  creditors  ratably;  and  if,  after  paying  the  ex- 
penses and  all  debts,  there  should  be  a  surplus,  to  return  the  same  to  Hughes; 
and  if  there  should  not  be  enough  to  pay  all  the  creditors  in  full,  then  no  pay- 
ment to  be  made  to  any  of  the  creditoi-s,  except  he  or  they  accept  the  same  in 
full  satisfaction  and  discharge  of  their  several  demands,"  etc.  The  day  after 
the  execution  of  the  said  assignment,  Walker,  the  ttssignee,  sent  a  circular  no- 
tice to  the  creditor  to  meet  at  Midway,  South  Carolina,  on  December  28, 
1886,  "to  take  such  action  in  the  appointment  of  an  agent  as  they  might 
see  fit.'' 

On  December  20,  1886,  Felzer,  Rodgers  &  Co.,  in  conjunction  with  other 
creditors  of  the  said  Hughes,  filed  the  complaint  in  this  case  against  E.  £. 
Hughes,  W.  B.  Studly,  and  H.  W.  Walker,  charging  that  the  said  Hughes, 
only  a  few  days  before  the  execution  of  the  aforesaid  pretended  assignmpnt, 
with  the  intent  to  defraud  his  creditors,  maile  a  pretensive  sale  to  Studly  of 
the  best  part  of  his  assets,  consisting  of  notes,  bonds,  mortgages,  etc.,  amount- 
ing in  value  to  nearly  $8,000,  for  the  greatly  inadequate  consideration  of 
$3,280,  and,  upon  such  pretended  sale,  transferred  the  said  choses  to  the  said 
Studly,  which  transaction  was  fraudulent  and  void,  both  under  the  statute 
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of  Elizabeth,  and  the  law  of  this  state  against  fraudulent  assignments  giving 
preferences;  and  also  charging  that  the  assignment  to  Walker,  a  few  days 
after  the  said  transfer,  ^ which  omitted  the  choses  fraudulently  and  pretensively 
transferred  as  aforesaia,)  was  also,  in  the  same  manner,  fraudulent  and  void, 
etc.  The  complaint  prayed  judgment  against  Hughes;  that  both  the  pre- 
tended sale  to  Studly,  and  the  assignment  to  Walker,  should  be  set  aside  as 
fraudulent  and  void,  and  the  parties  named  be  respectively  enjoined  from  pro- 
ceeding to  collect  the  notes,  choses,  etc.,  transferred  to  each  of  them;  and 
that  a  receiver  should  be  appointed  to  assume  control  of  and  collect  the  same. 
The  complaint  was  sworn  to,  and  Judge  Aldrich  granted  the  plaintiffs  a 
temporary  restraining  order,  and  that  the  defendants  should  show  cause  be- 
fore him  on  January  6, 1887,  wliy  said  injunction  should  not  be  made  perpet- 
nal,  and  a  receiver  appointed.  (For  convenience,  we  will  call  this  "Order 
No.  1.") 

On  January  4, 1887,  the  defendants  answered  the  complaint  on  the  merits; 
admitting  that  Hughes  was  insolvent,  but  denying  each  and  every  other  im- 
portant tdiegation  of  the  complaint,  and  especially  averring  "that  the  choses 
in  action,  notes,  bills,  an4  all  papers  purchased  by  defendant  Studly  from  de- 
fendant Hughes  were  bought  in  good  faith,  for  valuable  consideration,  and 
without  any  notice  of  the  iusolvency  of  Hughes,"  etc.  After  answer  filed,  ^ 
the  defendants,  on  affidavits  submitted,  moved  to  dissolve  the  injunction,  and 
after  hearing  argument  the  judge,  stating  that  he  "did  not  propose  to  decide 
the  merits,"  granted  the  plaintiffs  an  order  on  the  12th,  which  was  filed  on 
January  14,  1887,  to  the  following  effect,  viz.:  (1)  Refusing  to  dissolve  th^ 
injunction,  "save  and  except  only  to  permit  the  defendants  to  comply  with 
the  provisions  of  this  order;  commanding  the  immediate  paying  over  and  de- 
livering of  all  the  property,  notes,  etc.,  to  the  receiver  now  about  to  be  ap- 
pointed," etc.  (2)  Appointing  G.  Carroll  Sims  receiver;  directing  both  Studlr 
and  Walker,  within  10  days,  to  turn  over  to  him,  as  such  receiver,  all  the 
property  of  every  kind  which  may  have  passed,  as  aforesaid,  into  their  hands, 
respectively,  from  the  said  E.  E.  Hughes.  (3)  Granting  leave  to  apply  to  Uie 
court  for  a  reference  to  the  master  to  report  the  testimony,  etc.  (We  will  call 
this  "Order  No.  2.") 

On  January  15th  the  defendants  served  notice  that  they  would  move  that  oer- 
tain  issues  of  fact  in  the  case  should  be  submitted  to  the  decision  of  a  jury  at 
the  next  term  of  the  court.  On  January  20th  the  judge  granted  an  order  that, 
"whereas  the  defendants  are  about  to  appeal  from  the  order  of  January  14, 
1887,  it  is  therefore  ordered  that  said  appellants  do  execute  to  the  clerk  of  the 
court  a  bond  or  undertaking  in  the  sum  of  one  hundred  dollars,  with  two 
sureties,"  etc.,  "to  the  effect  that  the  appellants  will  obey  the  order  of  the  su- 
preme court  upon  the  appeal;  upon  the  filing  and  approval  of  which,  as  afore- 
said, all  proceedings  under  the  order  of  January  14, 1887,  are  hereby  directed 
to  be  stayed."    The  bond  was  given.    (Order  No.  8.) 

On  January  21st  the  defendants  served  notice  of  appeal  from  the  order  of 
January  14,  1887,  upon  grounds  which  will  be  hereafter  stated.  On  the  same 
day  the  judge,  upon  a  report  of  the  receiver  that  the  parties  refused  to  turn 
over  to  him  the  choses,  under  the  order  of  January  14th,  ruled  the  defendants 
to  show  cause  on  January  26,  1887,  why  they  should  not  be  attached  for  con- 
tempt of  court  in  refusing  to  obey  the  order  requiring  them  forthwith  to  turn 
over  to  the  receiver  the  notes,  choses,  etc.,  which  had  come  into  their  posses- 
sion as  aforesaid.    (Order  No.  4.) 

On  January  26th  the  judge  granted  three  orders:  One  revoking  the  order 
of  January  20th,  granting  a  stay  therein  pending  the  appeal  from  the  order 
filed  January  14th;  another,  referring  the  case  to  G.  Duncan  Bellinger,  Esq., 
master,  "to  take  testimony,  and  report  upon  all  the  issues  of  the  law  and 
fact  involved  therein;"  and  still  another,  making  the  rule  against  the  defend- 
ants lot  a  contempt  of  court  absolute  nisi,  as  follows:  "That  unless  the  said 
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defendants  do  respectively  obey  the  provisions  of  the  order  of  this  court  dated 
January  12th,  (but  filed  Jiinuary  14,  1887,) on  or  before  12  o^clock  m.  of  Tues- 
day next,  February  1,  1887,  the  said  rule  be  made  absolute,"  etc.  The  de- 
fendants, on  the  same  day,  filed  a  petition  recalling  the  attention  of  the  court 
to  the  staying  order,  and  praying  that,  as  they  had  appealed  from  the  order  of 
January  14th,  said  stay  might  be  continued  "upon  their  executing  such  bond 
as  he  might  direct;"  which  petition  was  "dismissed." 

Defendants'  exceptions  to  the  order  of  January  14,  1887:  **(1)  Because 
bis  honor  erred  in  not  considering  the  merits  of  the  cause,  under  tne  affidavits 
submitted;  this  being  a  hearing  of  the  return  to  the  rule  to  show  cause  why 
the  injunction  should  not  be  made  perpetual,  etc.,  by  order  made  December 
21,  1886.  (2)  Because  his  honor  erred  in  making  said  injunction  perpetual 
on  a  hearing  at  chambers  upon  a  rule  to  show  cause.  (3)  Because  it  was  er- 
ror, after  requiring  security  upon  the  issuing  of  the  restraining  order,  to 
continue  such  injunction  without  security.  (4)  Because  it  was  error  in  his 
honor  to  refuse  to  dissolvesaid  restraining  order  for  the  reason  that  no  security 
was  filed  by  pLiintifPs  according  to  rule  of  court.  (5)  Because  his  honor  erred 
in  the  said  order  of  January  14,  1887,  by  giving,  in  effect,  judgment  to  the 
plaintiffs  upon  the  prayers  for  judgment  of  the  complaint,  numbered  1,  2,  3, 
4,  5,6,  and  7.  (6)  Because  the  defendants  showed  sulflcient  cause,  by  affidavit 
and  otherwise,  (on  the  return  of  the  rule  herein  to  show  cause,)  why  the  said 
injunction  should  be  dissolved.  (7)  Because  the  plaintiffs  did  not  show  that 
they  were  entitled  to  have  a  receiver  of  said  property  appointed,  and  his  hon- 
or's order  appointing  one  was  error,"  etc. 

Defendants'  exceptions  to  orders  January  26, 1887:  "(1)  Because  his  honor 
was  without  authority  to  refer  the  case  to  the  master,  thereby  superseding 
the  defendants'  application  to  the  court,  in  term,  to  submit  ttie  issues  therein 
to  a  jury,  notice  of  which  had  been  regularly  given.  (2)  His  honor  erred 
in  vacating  the  order  of  January  20th,  suspending  further  proceedings  under 
the  injunction  order  January  14th:  the  defendants  having  complied  with  the 
condition,  and  given  bond.  (3)  His  honor  erred  in  refusing  defendants'  peti- 
tion to  stay  proceedings  under  the  order  of  January  14th,  upon  their  bond, 
as  directed.  (4)  His  honor  erred  in  holding  the  defendants  liable  for  con- 
tempt of  the  order  of  January  14th  when  it  was  suspended,  ig^d  there  was  no 
testimony  to  show  the  defendants  in  contempt,  no  process  served  on  them 
that  they  had  disregarded,  and  they  had  fully  excused  themselves  under  their 
oaths.  (5)  Because  the  order  of  January  14th,  requiring  the  defendants 
Studly  and  Walker  to  deliver  the  documents  and  personal  property  in  their 
hands,  under  lawful  claims  and  title  thereto,  to  a  receiver,  who  was  required 
to  convert  the  same,  was  contrary  to  law,  and  the  enforcement  of  such  order 
by  penal  process  was  not  warranted  by  law. " 

For  several  reasons  the  questions  raised  on  this  appeal  are  unusually  embar- 
rassing. In  the  first  place,  "the  brief"  is  very  far  from  perfect;  and  then  the 
merits  of  the  case  have  never  been  reached,  but  all  the  questions  made  are 
preliminary,  and  relate  to  points  of  procedure,  determined  on  the  pleadings 
and  affidavits,  as  to  which  the  circuit  judge  has  large  discretionary  powei-s. 
As  we  understand  it,  however,  the  principal  questions  controverted  may  be 
condensed  into  four:  (1)  Was  it  error  of  law  in  the  judge  to  grant  a  provis- 
ional injunction  enjoining  the  defendants  Studly  and  Walker,  respectively, 
from  making  any  sales,  releases,  transfers,  or  other  collections  of  the  assets 
in  their  hands,  until  a  decision  upon  the  merits  of  the  case?  (2)  Was  it  error 
to  appoint  a  receiver,  with  authority  to  take  the  said  notes,  mortgages,  prop- 
erty, etc.,  out  of  the  possession  and  control  of  said  defendants,  respectively? 
(8)  Was  it  error  to  adjudge  the  defendants  in  contempt  of  court  for  not  turn- 
ing over  the  choses,  etc.,  to  the  receiver?  (4)  Was  it  error  to  refer  the  case 
to  the  master,  against  the  protest  of  the  defendants,  who  claimed  the  right 
to  have  certain  issues  of  fact  referred  to  a  jury? 
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In  order  to  have  a  clear  view  of  these  questions,  it  will  be  necessary  to  keep 
in  mind  the  nature  and  objects  of  the  action,  and  of  the  defense  made.  The 
action  was  by  several  creditors  united,  whose  debta  were  neither  adjudicated 
nor  secured,  and  one  object  seemed  to  be  to  recover  judgment  on  those  re- 
spective claims  against  the  debtor,  Hughes.  But  the  judge  at  chambers,  hav- 
ing no  right  to  render  judgment,  did  not  undertake  to  do  so,  and  that  matter 
is  not  before  us.  The  main  object,  however,  manifestly  was  to  set  aside  the 
alleged  sale  and  delivery  of  the  valuable  choses  of  Hughes,  the  debtor,  to 
Studly,  as  fraudulent  and  void;  and,  as  connected  tiierewith,  to  have  the  as- 
signment to  Walker  also  declared  void,  and  thus  to  reclaim  all  the  property, 
notes,  etc.,  as  still  belonging  to  the  debtor,  Hughes.  The  defendant  Studly 
claimed  in  the  most  positive  terms  that  the  choses  in  his  possession  were  pur- 
chased by  him  honaflde,  and  for  a  valuable  consideration  paid.  The  assign- 
ment to  Walker  (after  the  services  of  the  lawyers  and  the  expenses  of  admin- 
istration were  paid)  provided  for  a  ratable  distribution  among  creditors, 
including  the  plaintiffs,  and  we  therefore  suppose  that  the  real  gravamen  of 
the  action  was  to  set  aside  the  alleged  transfer  of  the  choses  to  Studly,  claimed 
by  hini  as  purchaser. 

First.  As  to  the  order  for  a  provisional  injunction.  No  objection  was 
made  to  the  restraining  order  issued  when  the  complaint  was  filed.  The  de- 
fendants were  served  with  rule  to  show  cause  why  a  provisional  injunction 
should  not  issue.  In  the  mean  time  they  had  answered  to  the  merits,  and 
given  notice  of  an  application  to  dissolve  the  injunction.  Being  before  the 
judge  in  tliis  double  manner,  he  refused  to  dissolve,  but  ordered  the  injunc- 
tion continued  until  the  case  could  be  heard  upon  its  merits.  Was  this  error? 
Injunction  is  defined  to  be  a  judicial  process,  whereby  a  party  is  required  to 
do,  or  to  refrain  from  doing,  a  particular  thing.  It  is,  however,  generally 
used  ^always  before  a  decree  upon  the  merits)  to  prevent  a  meditated  wrong, 
and  therefore  is  regarded  more  as  a  preventive  than  as  a  restorative  or  re- 
medial process.  *'When,  during  the  litigation,  it  shall  appear  that  the  de- 
fendant is  doing,  or  tlireatens  or  is  about  to  do,  or  procuring  or  suffering 
some  act  to  be  done,  in  violation  of  the  plaintiff's  rights  respectively  the  sub- 
ject of  tlie  action,  and  tending  to  render  the  judgment  ineffectual,  a  tempo- 
rary injunction  may  be  granted  to  restrain  such  act."    Ckxle,  §  240. 

The  sole  object  is  to  preserve  tlie  subject  of  controversy  in  the  condition  in 
which  it  is  when  the  order  is  made,  until  an  opportunity  is  offered  for  a  full 
and  deliberative  investigation.  It  cannot  be  used  to  take  property  out  of  the 
possession  of  one  person,  and  put  it  into  that  of  another.  Injunction  is  not 
a  matter  of  right,  but  of  grace,  resting  in  the  sound  discretion  of  the  judge. 
The  judge  before  whom  the  motion  was  made,  and  who  had  the  right  to  de- 
cide it,  in  the  first  instance,  thought  &  prima  faeie  case  was  made  for  a  pro- 
visional injunction  against  boUi  Studly  and  Walker;  and,  considering  the  ob- 
ject of  the  injunction,  and  the  character  of  the  property  involved,  we  are  not 
prepared  to  say  that  therein  he  committed  error  of  law,  subject  to  be  corrected 
by  this  couit.  "It  should  be  borne  in  mind  that  a  complainant  may  be  enti- 
tled to  a  preliminary  injunction  although  his  right  to  the  relief  prayed  may  ul- 
timately fail.  A  court  of  equity  will,  in  many  cases,  interfere  by  injunction 
to  preserve  property  in  statu  qtto,  during  the  pendency  of  a  suit,  in  which  the 
riglits  to  it  are  to  be  decided;  and  that,  witliout  expressing,  or  often  without 
having  the  means  of  forming,  any  opinion  as  to  such  rights.  *  *  «  In 
doubtful  cases  the  court  weighs  the  nature  and  extent  of  the  injury  which 
will  arise  to  either  party  from  the  granting  or  withholding  of  an  injunction, 
and  determines  the  question  of  equitable  relief  in  the  manner  best  calculated 
to  promote  substantial  justice."  3  Wait,  Act.  &  Def.  tit.  "Injunction,"  pp. 
682, 689,  and  the  authorities  there  cited. 

Second.  As  to  the  appointment  of  a  receiver.  The  appointment  may  be 
made  by  a  juilge  at  chambers.    KUgore  v.  Hair,  19  S.  C,  486.    It  is  astronger 
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ineasnre  than  that  of  injunction,  in  that  the  effect  is  to  transfer  the  custody 
of  the  property  in  controversy  from  a  litigant  to  a  tliird  party,  under  the  di- 
rection of  the  court,  during  the  litigation.  It  is  not  so  much  in  the  nature 
of  an  attachment  as  of  a  sequestration.  The  proceeding  generally  is  salutary 
in  its  operation,  as  tending  to  prevent  loss,  and  promote  justice.  It  is,  how- 
ever, well  settled  that  it  is  not  allowable  in  every  case,  but  is  confined  to 
those  of  a  particular  class  or  classes.  It  is  universidly  conceded  "that  the 
power  of  appointment  is  a  delicate  one,  and  is  to  be  exercised  with  great  cir- 
cumspection." Although  the  order  is  interlocutory,  and  somewhat  adminis- 
trative in  its  character,  and,  in  a  certain  sense,  discretionary  with  the  court 
or  judge  granting  it,  yet  that  is  not  an  arbitrary  discretion;  but  the  deter- 
mination, if  not  in  conformity  with  well-estabiislied  rules,  may  be  reversed  on 
appeal.  />«  Walt  v.  Kinard,  19  S.  C.  286;  Kilgore  v.  Hair,  supra;  Railroad 
Co.  V.  Sautter,  2  Wall.  521. 

The  right  to  have  a  receiver  appointed  is  an  ancient  one,  but  it  has  been 
formulated  by  the  Code  as  follows:  "A  receiver  may  be  appointed  by  a  judge 
of  the  drciiit,  either  in  or  out  of  court,  before  judgment,  on  the  application 
of  either  party,  when  he  establishes  an  apparent  right  to  property  which  is 
the  subject  of  the  action,  and  which  is  in  the  possession  of  an  advei-se  party, 
and  tlie  property,  or  its  rents  and  profits,  are  in  danger  of  being  lost,  or  ma- 
terially injured  or  impaired,"  etc.  After  some  discussion  upon  the  subject, 
it  seems  to  have  been  reasonably  well  settled  that,  as  "a  rule,  a  receiver  will 
not  be  appointed  during  the  progress  of  a  cause,  unless  there  is  the  strongest 
reason  to  believe  that  the  plaintiff  is  entitled  to  the  relief  demanded  in  his 
complaint,  and  there  is  danger  that  the  property  will  be  materially  injured 
before  the  case  can  be  determined."  5  Wait,  Act.  &  Def.  356;  3  Pom.  £q. 
Jur.  858,  and  notes.  Although  it  would  be  improper,  ui)on  a  preliminary  mo- 
tion, to  inquire  into,  or  express  any  opinion  as  to,  the  merits  of  the  case,  the 
terms  of  the  rule  indicated  above  seem  to  make  it  necessary,  upon  an  applica- 
tion for  a  receiver,  to  take  at  least  a  general  view  of  the  scope  of  the  plead- 
ings, and  the  issues  made. 

This  is  a  suit  in  equity,  and  the  appointment  of  a  receiver  appertains  ex- 
clusively to  that  jurisdiction.  When  the  receiver  was  appointed,  the  plain- 
tiffs had  not  obtained  judgments  on  their  demands,  and  of  course  had  not  ex- 
hausted their  legal  rem^ies  against  the  debtor,  Hughes;  and  therefore  the 
judge  had  no  jurisdiction  to  appoint  a  receiver,  unless  there  was  something 
in  the  case  which  made  it  exceptional.  '* Creditors  who  have  neither  lien  nor 
title,  and  have  not  recovered  judgments,  are  not  entitled  to  an  injunction  and 
receiver  in  a  suit  to  set  aside  an  assignment  or  pretended  sale,  by  the  debtor, 
of  his  assets."  Johnson  v.  Famum.  56  Ga.  144;  5  Wait,  Act.  &  Def.  376. 
But  the  complaint  prayed,  among  other  things,  special  relief  under  chapter  72, 
Gen,  St.,  which  authorizes  creditors,  under  certain  circumstances,  to  attack, 
and  set  aside  as  "void,"  a  voluntary  assignment  giving  preferences  to  some 
creditors,  '^without  first  obtaining  and  entering  up  judgment  against  said 
debtor,"  etc.;  and,  so  far  as  concerns  a  violation  of  that  special  act,  the  cir- 
cuit judge  undoubtedly  had  jurisdiction  to  consider  the  subject  of  appointing 
a  receiver.    See  section  2016,  Gen.  St. 

Limiting,  then,  the  inquiry  to  relief  under  the  assignment  act,  were  the 
plaintiffs  entitled  to  the  appointment  of  a  receiver  to  take  the  property  and 
choses  out  of  the  possession  and  control  of  the  defendants? 

As  to  Dr.  Studly :  He  undoubtedly  had  possession  of  some  choses  which  had 
belonged  to  the  debtor,  Hughes;  but  he  claimed  them,  not  as  assignee  or 
trustee,  but  as  absolute  owner,  under  an  alleged  purchase  from  Hughes  for 
valuable  consideration  paid,  and  without  notice  of  his  insolvency.  It  did  not 
appear  that  he  was  a  creditor  of  Hughes.  He  had  possession  and  prima 
facie  title;  and  in  such  case,  as  Lord  Eldon  said  in  Lloyd  v.  Passingham, 
16  Yes.  Jr.  69,  **the  court  must  not  only  be  satisfied  of  the  existence  of  the 
v.88.K.no.l6— 50  S^^ 
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frand,  but  be  morally  surd,  upon  the  hearing  of  the  cause,  the  party  would  bo 
turned  out  of  possession."    Hoff.  Prov.  Rein.  §  244. 

As  to  Walker,  the  assignee:  He  was  at  least  a  qtuzsi  trustee,  and,  under 
Mr.  Fomeroy's  third  class  of  cases  in  which  a  receiver  may  be  appomted, 
•^volumes, p.  361,)  he  was  entitled  to  retain  possession  of  theproperty»  which 
-could  not  be  taken  from  him,  unless  shown  to  be  guilty  of  some  breach  of 
4irust.  We  do  not  understand  that  any  such  breach  was  charged  against  him; 
4ind  he  seemed  to  be  making  reasonable  progress  in  the  business,  when  this 
taction  was  commenced, 

Besides,  it  was  not  shown  that  the  property,  either  in  the  hands  of  Studly 
or  of  Walker,  was  in  danger  of  being  lost,  or  materially  injured,  without  the 
intervention  of  a  receiver.  It  is  true  that  there  were  abundant  allegations  in 
the  complaint  that  the  sale  to  Studly  and  the  assignment  to  Walker  were 
fraudulent  and  void;  but  that  allegation  was  denied,  and  It  is  remarkable 
that  neither  in  the  complaint,  nor  the  affidavits  submitted,  was  it  alleged  that 
either  of  them  was  insolvent,  or  that  there  was  danger  of  loss  or  injury  to  the 
property  pending  the  litigation.  On  the  contrary,  it  appeared  in  the  affida- 
vits, without  contradiction,  tliat  they  were  both  persons  of  good  character. 

Having  respect  for  the  circuit  judge  whose  duty  it  was  to  decide  the  point 
in  the  first  instance,  when  the  motion  was  made  before  him,  we  have  hesi* 
tated  to  differ  from  him  upon  a  question  peculiarly  within  his  judicial  discre- 
tion; but,  conceiving  it  to  be  our  duty,  we  have  carefully  reviewed  the  whole 
case,  and  are  coastraiued  to  hold  that,  according  to  the  rules  governing  in 
such  cases,  there  was  no  case  made  for  the  appointment  of  a  receiver,  and 
that  such  appointment,  with  authority  to  take  possession  of  the  property 
pending  litigation,  was  error. 

Til  is  disposes,  also,  of  tlie  tfiird  question,  as  to  the  contempt.  The  orders 
upon  tliat  subject  are  reversed. 

Fourth.  Tiie  only  remaining  question  is  whether  it  was  error  to  refer  the 
case  to  the  master,  against  the  protest  of  the  defendants,  who  claimed  the 
right  to  have  certain  issues  of  fact  referred  to  a  jury.  The  issues  in  the  case, 
certainly  as  to  Studly  and  Walker,  are  on  the  equity  side  of  the  court,  which 
has  no  machinery  for  jury  trials,  and,  as  a  rule,  all  questions,  whether  of  law 
or  of  fact,  are  decided  by  the  judge  sitting  as  chancellor.  If  he  desires  the 
aid  of  a  jury  upon  a  question  of  fact,  he  may  order  an  issue  for  that  purpose 
merely  to  enlighten  his  conscience.  This  court  has  decided  that  section  276 
(274)  of  the  Code  specifies  the  classes  of  cases  in  which  a  jury  trial  may  be 
demanded  as  a  legal  right.  In  all  other  cases  it  is  discretionary  with  the  cir- 
cuit judge;  and  from  his  determination  no  appeal  lies.  Rollin  v.  Whippet, 
17  S.  C.  32.  The  section  referred  to  is  as  follows:  "An  issue  of  law  moat 
be  tried  by  the  court,  as  also  cases  in  chancery,  unless  they  be  referred  as 
provided  in  chapter  5  of  this  title.  An  issue  of  fact,  in  an  action  for  the  re> 
CO  very  of  money  only,  or  of  specific  real  or  personal  property,  must  be  tried 
by  a  jury,  unless  a  jury  trial  is  waived,"  etc.  We  do  not  regard  this  an  ac- 
tion either  for  the  recovery  of  money  only,  or  of  specific  real  or  personal  prop- 
erty. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be 
modified  according  to  the  conclusions  herein  announced,  and  that  in  all  other 
respects  it  be  affirmed. 

8iMJP80N»  C.  Jm  and  McIvisk,  J.,  concur. 
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Chick  v.  Newberry  Co.  and  anotber. 

Henderson  v.  Same. 

(Afprcme  C&urt  of  South  Carolina,    October  26,  1887.) 

1.  HiOHWATB— Dbfbctitx  Pbrby— Liabiutt  of  Coukty. 

Piaintiff  brougbt  snit  against  defendants  to  recover  for  the  loss  of  a  mnle  and 
wa^on  caused  while  crossing:  tlie  river  Tyger  in  a  flat-boat  operated  by  defendant 
counties.  Held,  that  defendants  were  not  liable,  as  they  could  only  be  sued  for 
damages  in  the  cases  mentioned  in  the  act  of  1874  of  South  Carolina,  providing  for 
reooverv  from  a  county  of  damages  caused  by  defects  in  a  highway,  causeway,  or 
bridge.^ 

S.  Samb. 

A  ferry  Is  not  included  in  the  term  '*  highway,"  as  used  in  the  act-of  1874  of  the 
state  of  South  Carolina,  which  provides  for  the  recovering  from  a  county  of  dam- 
ages caused  by  defects  in  a  liighway,  causeway,  or  bridge. 

a.  Sajib — Dbpbctive  Highways— Liability  of  County — Jurisdiction  of  Suit. 

In  the  state  of  South  Carolina,  an  action  for  damages  caused  by  the  negligence  of 
county  commissioners  is  not  a  simple  '*  county  claim,"  and  may  be  brought  in  the 
court  of  common  pleas  without  beiug  preferred  before  the  county  commissioners. 

Appeal  from  common  pleas,  circuit  court  of  ITewberry  county;  Fraser, 
Judge. 

F.  /.  Pope  and  Johnstone  dk  Cromer^  for  appellant.  Qoggans  dt  Herbert 
and  Munro^  for  respondents. 

McGowAN,  J.  These  cases  were  heard  together  on  the  circuit,  and  will 
be  so  considered  here;  but,  to  prevent  confusion,  the  observations  mhde  will 
be  addressed  to  the  first  case  stated, — ^that  of  Mrs.  Chick, — intending  that  they 
should  apply  equally  to  the  other  case.  In  1874  the  legislature  passed  an  act 
''that  the  county  commissioners  of  Newberry  county  be,  and  they  are  hereby, 
authorized  and  required  to  build  a  bridge  across  Tyger  river  at  or  near  by 
Gordon's  ferry,  in  said  county;  that  the  said  bridge  shall  be  free,  and  no  toll 
or  charges  whatever  be  collected  for  crossing  said  bridge,"  etc.;  and  a  few 
days  after  passed  another  act  providing  "that  if  any  bridge  over  the  waters  of 
this  state,  which  constitute  a  boundary  line  between  counties,  shall  be  neces- 
sary to  be  erected  or  repaired,  it  shall  be  the  duty  of  the  commissioners  of  said 
counties  to  cause  the  same  to  be  erected  or  repaired,"  etc.  16  St.  787.  Tyger 
river,  a  fresh-water  stream,  not  navigable  at  the  point  known  as  *' Gordon's 
Ferry,"  is  the  boundary  line  between  the  counties  of  Newberry  and  Union. 

The  pleadings  do  not  inform  us  whether  the  free  bridge  directed  by  the  above 
act  was  ever  built  or  not;  but  the  plaintiff  alleges  that,  in  1886,  ''the  coun- 
ties of  Newberry  and  Union  jointly  owned  and  operated  a  fiat-boat  at  Gor- 
don's ferry,  on  Tyger  river,  and  transported  wagons  and  teams  tor  the  public 
across  said  river;  that  said  flat-boat  was  defective,  and,  while  transporting 
across  said  river  a  wagon  belonging  to  the  plaintiff  laden  with  wheat,  sank, 
whereby  the  wagon  and  wheat  were  lost,  and  a  mule  drowned,  to  the  damage 
of  the  plaintiff  three  hundred  dollars,"  etc.  The  cause  came  on  for  trial,  and 
the  defendants — the  counties  of  Newberry  and  Union — interposed  an  oral  de- 
murrer, upon  two  grounds:  '* Firsts  that  the  court  of  common  pleas  has  no 
original  jurisdiction  to  try  such  actions,  but  only  appellate  jurisdiction;  and, 
second,  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action." 

His  honor.  Judge  Fraser,  sustained  the  demurrer  on  the  second  ground, 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  counties  jointly  or  severally;  and  the  plaintiff  appeals  to  this 
court  upon  the  following  grounds:   "(1)  Becjiuse  his  honor  erred  in  sustain- 

' Concerning  the  civil  liability  of  gtiOM  municipal  corporations,  as  counties,  for  the 
negligence  of  the  officers  of  the  corporation,  see  Eastman  v.  Clackamas  Co.,  S2  Fed.  Rep. 
24,  and  note;  Manuel  v.  Cumberland  Co.,  (N.  C.)  postf  829. 
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ing  the  demurrer  on  the  ground  that  the  complaint  did  not  state  f^ts  suffi- 
cient to  constitute  a  cause  of  action.  (2)  Because  his  honor  erred  in  sustain- 
ing  the  demurrer,  by  holding  that  the  statutes  now  of  force  in  this  state, 
independent  of  any  charge  of  negligence,  do  not  give  any  right  to  recover 
against  the  defendants.  (3)  Because  his  honor  erred  in  holding  that  the  de- 
fendants have  no  legal  right  to  own  and  operate  the  ferry  in  the  operation  of 
which  the  damages  complained  of  occurred, "  etc. 

As  to  the  question  of  Jurisdiction,  we  think  this  was  not  a  simple  "county 
claim,"  within  the  meaning  of  the  decision  in  Jennings  v.  County  qfAbbe- 
vUle,  24  S.  C.  548,  which  should  have  been  preferred  originally  before  the 
county  commissioners,  and  could  only  get  into  the  court  of  common  pleas  by 
appeal.  The  action  is  not  upon  a  breach  of  contract  made  by  the  county 
commissioners,  but  for  damages  on  account  of  alleged  negligence  on  tlieir 
part, — an  action  ex  delicto;  and  it  would  be  against  all  principle,  and  the 
analogies  of  the  law,  for  them  to  be  judges  in  their  own  case.  The  plaintiff 
clearly  has  no  redress  unless  it  can  be  afforded  by  the  court  of  common  pleas. 
Can  that  court  give  it?  It  may  be  that  if  the  persons  known  as  the  county 
commissioners  had  individually  established  a  private  ferry  at  the  place  indi- 
cated, and  had  undertaken  to  put  across  the  public  generally  and  their  prop- 
erly for  compensation,  they  migiit  have  been  made  liable  for  damages  occa- 
sioned by  their  negligence.  See  LitU^ohn  v.  Jones^  2  McMul.  868.  But  here 
the  question  reaches  further  than  that,  and  is  whether  the  county  commis- 
sioners, in  establishing  the  ferry  and  acting  negligently,  so  represented  the 
county  as  to  make  it  (the  corporation)  responsible  in  damages  for  their  negli- 
gence. Neither  municipal  corporations,  nor  qtmsi  corporations,  nor  such 
other  public  bodies  as  are  charged  with  like  duties,  are  liable  in  a  civil  action 
for  damages,  unless  imposed  by  statute.  Young  v.  City  Council  of  Charles- 
ton, 20  S.  C.  116.  By  the  act  of  1874,  re-enacted  in  the  General  Statutes  as 
section  1087,  it  is  provided  that  "any  person  who  shall  receive  bodily  injury 
or  damage  in  his  person  or  property  through  a  defect  in  the  repair  of  a  high- 
way, causeway,  or  bridge,  may  recover,  in  an  action  against  the  county,  the 
amount  of  damage  fixed  by  the  finding  of  a  jury,"  etc.  Does  this  act  au- 
thorize the  action?  Prior  to  its  adoption,  the  disability  in  such  cases  (against 
the  county)  was  general,  and  still  remains  as  to  all  except  such  as  are  taken 
out  by  the  act,  which  certainly  does  not,  in  express  terms,  cover  this  case. 
Neitlier  the  word  "ferry"  nor  "flat-boat"  occurs  in  the  act. 

It  is  urged,  however,  that  the  act  affording  a  remedy  in  certain  cases,  not 
allowed  before,  is  remedial  in  its  character,  and  should  therefore  be  construed 
liberally;  that,  as  it  provides  relief  for  an  injury  arising  from  a  defective 
"bridge,"  a  "fiat-boat"  substituted  for  a  bridge  comes  within  the  spirit  and 
object  of  the  act,  and  it  should  be  so  declared.  It  is  true  there  are  some  cases 
in  which  the  court  may  give  a  liberal  construction  to  an  act  of  the  legislature, 
but  we  disclaim  the  right  to  supplement  by  way  of  amendment.  Our  province 
is  not  to  make,  but  to  declare,  the  law.  The  act  in  question  undertakes  to 
enumerate  the  cases  in  which  the  right  to  sue  the  county  is  given,  viz.,  for 
"defects  in  the  repair  of  a  highway,  causeway,  or  a  bridge."  This  enumera- 
tion, as  it  seems  to  us,  excludes  matters  not  enumerated.  It  cannot  be  said 
with  certainty  that  it  was  the  intention  to  include  defects  in  the  appliances 
for  running  a  ferry,  and  that  it  was  a  mere  oasus  omisstut  to  omit  all  refer- 
ence to  that  particular  subject.  There  may  have  been  some  good  reason  for 
not  including  "a  ferry"  or  "ferry-boat,"  and  we  cannot  venture  to  add  it  to 
the  list.    That  is  a  matter  exclusively  for  the  legislature. 

It  is,  however,  argued  that,  although  the  act  makes  no  express  reference  to 
a  ferry  or  its  usual  appliances,  it  does  expressly  allow  an  action  for  damages 
caused  by  "a  defect  in  a  highway;"  and  as  the  flat-boat  at  the  ferry  crossed 
the  stream,  and  connected  the  highway  on  one  side  with  the  same  continuing 
on  the  other  side,  it  may  be  regarded  as  the  highway  from  bank  to  bank,  and 
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therefore  within  the  purview  of  the  act  This  is  certainly  ingenious;  but  is 
it  sound?  Thedetinition  of  a  ^'highway**  is:  "A  passage  that  is  open  to  ail  the 
public.  Thus  public  rivers  are  in  law  considered  as  highways.  A  highway 
need  not  necessarily  be  a  thoroughfare.  The  interest  of  the  public  in  a  high- 
way consists  solely  in  the  right  of  passage  over  it.  ^ Thus  a  "highway  over 
land  [which  is  what  is  usually  meant  by  a  highway]  gives  the  right  of  walk- 
ing, driving,  and  riding,"  etc.  1  Bap.  &  L.  Law  Diet.  tit.  ^'Highway."  As 
we  understand  it,  there  is  "no  right  of  passage"  at  any  particular  point  across 
A  river,  except  where  there  is  a  legally  chartered  ferry,  conferring  a  franchise 
to  keep  a  boat  for  ferrying  passengers,  etc.  The  act  here  authorizing  the  es- 
tablishment of  a  free  bridge  did  not  include  a  ferry,  for  the  words  **at  or  near 
by  Gordon's  ferry"  only  indicate  the  location  of  the  bridge.  Possibly  the 
means  employed  (such  as  a  fiat  or  boat)  in  connecting  the  highway  on  one 
bank,  with  its  continuation  on  the  other,  might,  in  some  general  sense,  be 
called  a  part  of  the  highway,  even  without  a  charter.  But  the  question  here 
is  one  of  construction, — ^in  what  sense  did  the  legislature  use  the  word  "high- 
way?" As  indicated  in  the  definition  given  above,  the  ordinary  meaning  of 
the  word  "highway"  is  a  passage  on  land.  It  was  used  in  the  act  in  connec- 
tion with  tlie  words  ** causeway"  and  "bridge. "  A  bridge  spanning  the  water, 
and  connecting  the  banks,  would  seem  nearer  to  being  a  "highway"  than  a 
ferry-boat;  and,  as  it  was  deemed  proper  or  necessary  to  express  the  case  of 
"a  bridge,"  it  would  seem  to  be  a  strained  construction  that  it  was  unneces- 
sary to  mention  a  "fiat-boat"  or  ferry,  for  the  reason  that  it  was  already  in- 
cluded in  the  word  "highway."  As  the  law-makers  were  fixing  a  list  of  ex- 
<;eptions  to  the  rule,  it  would  seem  that,  if  they  had  intended  to  include  a  fiat- 
boat  running  across  the  river,  they  would  have  said  so.  Besides,  it  is  some- 
what significant  that  another  distinct  clause  of  the  General  Statutes,  (1094,) 
which  undertakes  to  define  the  duties  of  county  commissioners  in  regard  to 
crossings  over  streams,  which  constitute  boundary  lines  between  counties, 
makes  no  mention  whatever  of  "ferries"  or  "boats."  While  the  law  does  re- 
quire a  county,  through  its  commissioners,  to  keep  its  highways  in  good  re- 
pair, on  pain  of  being  sued  for  damages  occasioned  by  their  being  out  of 
repair,  we  have  not  been  able  to  reach  the  conclusion  that  it  was  within  the 
<5ontemplation  of  the  legislature  either  to  include  "ferries"  regularly  chartered 
by  third  persons,  or  to  authorize  the  county  commissioners  themselves,  to  own 
and  operate  a  fiat-boat  for  the  public,  so  as  to  make  the  county,  in  its  organ- 
ized capacity,  responsible  in  an  action  ex  delicto  for  damages,  caused  by  their 
non-feasance  or  malfeasance. 

But  it  is  still  further  suggested  that,  without  any  reference  to  the  act  of  the 
legislature  authorizing  the  county  commissioners  of  Newberry  and  Union  to 
•establish  a  free  bridge  at  or  near  by  Gordon's  ferry,  on  the  Tyger  river,  they 
had  the  right,  under  the  constitution  itself,  to  establish  for  the  counties  a  free 
ferry,  at  the  place  indicated  or  any  other  point,  where  the  river  is  the  divid- 
ing line  between  the  two  counties;  that  the  Newberry  board  had  the  right  to 
go  to  the  middle  of  the  river,  and  that  of  Union  to  meet  them  there, — thus 
establishing  a  free  ferry  across  from  one  bank  to  the  other.  The  constitution 
does  give  the  county  commissioners  "jurisdiction  over  roads,  highways,  terries, 
bridges,  ♦  *  *  and  in  every  other  case  which  may  be  necessary  to  the 
internal  improvement  and  local  concerns  of  the  respective  counties,"  etc. 
This  is  certainly  a  large  jurisdiction  yielded  by  the  state  to  the  county  boards, 
which  undoubtedly  does  embrace  the  overlooking  and  keeping  in  repair  of  the 
highways  and  bridges.  It  might  be  interesting  to  inquire  wiiether  thip  juris- 
^iiction  conferred  by  the  constitution  of  1868  gives  to  the  county  boards,  re- 
spectively, the  right  to  establish  and  chaiter  a  ferry  within  the  county.  It 
seems  that  such  has  not  been  the  view  of  the  legislature;  for  sections  1149 
and  1150  of  the  General  Statutes  provide  specifically  how,  and  under  what  cir- 
cumstances, the  legislature  shall  grant  the  charter  of  a  ferry,  etc.    But  it  is 
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not  necessary  to  go  into  that  now.    Whatever  may  be  the  constitutional  juris- 
diction of  the  county  commissioners  ''over  fefries,"  it  is  well  settled  in  this 
state  that  the  county  cannot  be  sued  for  damages  except  in  the  cases  especially 
provided  for  in  the  act,  which  we  have  already  endeavored  herein  to  construe 
and  interpret. 

It  is  finally  argued  tftat  the  county  is  estopped  by  the  acts  of  the  oommia- 
sioners  from  denying  its  liability  for  damages  arising  out  of  the  alleged  mis- 
management of  a  business,  established  and  conduct^  by  the  authorized  offi- 
cers and  representatives  of  the  county,  and  for  the  benefit  of  its  citizens.  If, 
in  operating  the  ferry,  the  commissioners  were  acting  within  the  scope  of 
tlieiv  autliority,  and  the  injury  received  were  one  of  those  for  which  the  act 
so  often  cited  provides  a  remedy,  by  action  of  law  against  the  county,  then 
there  would  be  no  need  of  the  doctrine  of  estoppel.  But  as,  in  our  view,  the 
injury  complained  of  is  not  within  the  purview  of  the  act.  which  alone  allows 
a  county,  in  its  organized  capacity,  to  be  sued,  we  think  the  doctrine  of  es- 
toppel has  no  application  to  the  ciise.  See  Black  v.  City  of  Columbia^  19  S. 
G.  413;  Young  v.  Charleston,  20  S.  G.  116;  Gibbes  v.  Beat^ort,  id.  213;  and 
Acker  v.  Andersonf  Id.  495. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
firmed. 

Simpson,  C.  J.»  and  MoIver,  J.,  concur. 


BRioaERS  9.  Howell  and  Wife. 
(Supreme  Cotirt  of  South  Qirolina,    October  29^  1887.) 

1.  HUSBAKD  AND  WiPB— SSPAHATE  PBOPBBTT— RlORT  TO  WiFB'S  EABMIXraS. 

Const.  8.  G.  art.  14,  {  8,  provides  that  the  real  and  personal  property  of  a  woman 
held  at  the  time  of  her  marriage,  or  which  she  may  thereafter  acquire,  either  bj 
Kift,  grant,  inheritance,  devise,  or  otherwise,  shall  not  be  subject  to  levy  and  sale 
for  her  hosband's  debts,  but  shall  be  her  separate  property,  i/e/d,  that  this  pro- 
vision in  no  manner  affects  the  common-law  right  of  the  husband  to  the  eamfnf^ 
of  his  wife.^ 

2.  Homestead— Whbn  Right  Exists— Co nvxtanob  to  Wifb. 

The  defendant,  being  heavily  in  dobt,  invested  his  money  in  certain  real  estate, 
which  he  caused  to  be  conveyed  to  his  wife  as  a  gift,  to  the  prejudice  of  his  cred- 
itors. Held,  that  this  gave  the  defendant  no  estate,  legal  or  equitable,  in  the  prop- 
erty, through  which  he  conld  claim  a  homestead  exemption  therein. 

3.  Exxcotion — Exemftion — Scbflus  of  Lands  Sold. 

A  debtor  purcha.sed  certain  real  estate,  a  portion  of  the  purchase  prioe  of  which 
was  necessary  to  make  up  his  personal  property  exemption.  This  real  estate  was 
conveyed  to  his  wife,  in  prejnaice  of  the  rights  of  his  creditors.  Held  thut<,  on  a 
sale  of  the  land  for  his  benetit,  a  creditor  has  no  more  right  to  subject  such  portion 
of  the  purchase  price  to  the  payment  of  his  debt  than  if  it  hacT  remained  in  the 
hands  of  his  debtor. 

Appeal  from  common  pleas  circuit  court  of  Darlington  county;  Gothsan, 
Judge. 

/.  T.  Barron,  B.  Keith  Dargan  cC  Son,  and  J.  P,  McNeilh  for  plaintiff. 
Belton  O^Neal  Totonsend,  for  defendants. 

McIVER,  J.  The  plaintiff  having  recovered  a  Judgment  against  the  de- 
fendant Edward  Howell,  the  execution  upon  which  had  been  returned  nulla 
bona,  instituted  this  action  for  the  purpose  of  subjecting  to  the  payment  of 
his  debt  certain  real  estate,  consisting  of  a  house  and  lot  In  the  town  of 
Florence,  upon  the  ground  that  the  same  was  purchased  with  the  money  of 

>In  Arkansas,  the  earnings  of  a  married  woman  arising  trova  services  performed  on 
her  sole  account  become  her  separate  property.  Sellmeyer  v.  Welch,  1  8.  W.  Rep.  777. 
Bee  Bolnian  y..Oyerall,  (Ala.)  2 South,  itep.  624 ;  Harris  v.  Harris,  (GaL)  12  Pac.  Bep.  S74. 
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said  Edward  Howell,  though  the  title  was  made  to  his  wife,  the  defendant 
Margaret  £.  Howell. 

It  seems  that  £dward  Howell  negotiated  the  purchase  of  tha  house  and  iQt 
from  John  Kuker,  who  regarded  him  as  the  purchaser,  for  the  sum  of  $1,100, 
<A  which  S500  was  to  be  paid  in  cash,  and  the  balance  on  a  credit  secured  by 
bond  and  mortgage.  On  the  tenth  of  November,  1880,  tlie  cash  portion  of 
the  purchase  money  was  paid  by  the  Beverend  J.  E.  Wilson,  in  the  name  of 
Margaret  E.  Howell,  and  the  title  taken  in  her  name;  the  balance  of  the  pur- 
chase money  being  secured  by  her  bond  and  mortgage. 

The  case  was  referred  to  a  referee  to  hear  and  determine  all  the  issues,  who 
made  his  report,  finding,  with  some  hesitation,  that  the  purchase  of  the  prop- 
erty was  made  In  good  faith  by  Margaret  E.  Howell,  and  that  the  cash  por- 
tion of  tiie  purchase  money  was  paid  by  her  out  of  her  own  earnings,  which ' 
he  held  she  was  entitled  to,  both  against  her  husband  and  his  creditors ;  but 
that  the  credit  portion  of  the  purchase  money  was  paid  with  the  funds  of  Ed- 
ward Howell,  who  being  in  debt  at  the  time,  his  creditor  could  follow  the 
same  into  the  property  in  which  such  funds  had  been  invested  in  the  name  of 
his  wife.  He  also  disallowed  a  claim  for  homestead  set  up  by  Edward  How- 
ell, and  recommended  that  the  plaintiff  have  judgment — First,  that  Margaret 
Howell  pay  to  the  clerk  of  the  court,  within  30  days,  the  sum  of  $600,  (the 
credit  portion  of  the  purchase  money,)  with  interest  thereon  from  the  tenth 
day  of  November,  1880;  to  be  by  him  applied,  first,  to  the  payment  of  plain- 
tiff's costs  and  the  expenses  of  this  action,  and,  next,  to  the  plaintiff's  judg- 
ment. Second f  that,  in  default  of  such  payment,  the  property  be  sold,  and 
the  proceeds,  after  deducting  the  expenses  of  the  sale,  be  applied,  first,  to  the 
payment  to  Margaret  E.  Howell  of  the  sum  of  $500,  without  interest;  and  the 
balance,  to  the  extent  of  $600  and  interest,  be  applied  to  the  pjiyment  of  plain- 
tiff's costs  and  expenses,  and  to  the  payment  of  plaintiff's  judgment;  and  the 
surplus,  if  any,  should  be  held  subject  to  the  further  order  of  the  court. 

To  this  report  both  parties  excepted,  and  the  case  was  heard  by  Judge 
CoTHRAN  upon  the  report,  and  the  exceptions  thereto.  He  held  that  the  earn- 
ings of  a  married  woman,  derived  from  her  own  labor  and  services,  belong  to 
her  husband,  and  therefore  all  the  money  used  in  paying  for  the  house  and  lot 
belonged  to  the  defendant  Edward  Howell,  and  the  same  is  liable  for  his  debts, 
except  to  the  extent  of  any  claim  of  homestead  that  he  may  successfully  main- 
tain. As  to  this  point,  he  held  that  Edward  Howell  having  paid  the  purchase 
money,  and  taken  title  in  the  name  of  his  wife,  there  was  a  resulting  trust  in 
his  favor,  and  that  he  was  entitled  to  a  homestead  in  such  an  estate;  but,  in- 
asmuch as  the  court  of  common  pleas  has  no  jurisdiction  to  assign  and  set  off 
a  homestead,  he  simply  adjudged — First,  that  Edward  Howell,  as  the  equi- 
table owner  of  the  house  and  lot  in  question,  was  entitled  to  a  homestead  ex- 
emption therein;  second,  that  he  do,  within  a  time  limited,  institute  such 
proceedings  as  he  may  be  advised  are  requisite  for  the  purpol^e  of  having  his 
homestead  assigned  and  set  off  to  him,  and  that  upon  his  failure  so  to  do  the 
property  be  sold;  third,  that  in  the  event  of  such  sale  the  proceeds  be  applied, 
first,  to  the  payment  of  the  costs  of  this  action,  and  the  balance  be  held  sub- 
ject to  the  claim  of  Edward  Howell  to  homestead,  "to  the  extent  of  one  thou- 
sand dollars,  under  the  further  order  of  this  court  as  to  that  sum,  and  any 
residue  that  may  be  over;"  fourth,  that,  in  case  the  defendant  Edward  Howell 
shall  perfect  his  claim  to  homestead  in  the  said  premises,  then,  out  of  any 
surplus  that  there  may  be,  the  costs  of  this  action  be  first  paid,  and  the  balance, 
if  any,  be  applied  to  plaintiff's  judgment;  Jifth,  that  the  deed  from  John 
Kuker  to  Margaret  Howell  be  declared  null  and  void,  except  in  so  far  as  it 
shall  operate  to  take  the  title  out  of  John  Kuker,  and  that  the  same  be  deliv- 
ered up  to  the  clerk,  to  be  by  him  canceled,  and  that  the  clerk  do  make  any 
deeds  which  may  be  necessary  to  carry  out  the  provisions  of  this  judgment. 

From  this  judgment  both  parties  appeal,  upon  the  several  grounds  set  out 
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in  the  record,  but  which  need  not  be  set  out  in  detail  here,  as  they  raise,  sub- 
stantially, but  three  questions:  (1)  Whether  the  earnings  of  a  married  wo- 
man, derived  from  her  personal  services  or  labor,  belong  to  her  husband;  (2) 
whether  Edward  Howell  is  entitled  to  any  claim  of  homestead;  (3)  if  so, 
whether  he  can  claim  to  the  extent  allowed  in  real  estate,  or  only  to  that  al- 
lowed In  personal  property. 

As  to  the  first  question  we  agree  entirely  with  the  circuit  judga  There 
can  be  no  doubt  that,  at  common  law,  the  earnings  of  a  married  woman,  de- 
rived from  her  personal  services,  belonged  exclusively  to  her  husband.  Tliis, 
we  believe,  is  universally  conceded,  and  therefore  the  only  inquiry  is  whether 
this  long-established  and  well-settled  doctrine  of  the  common  law  has  been 
changed,  either  by  constitutional  provision  or  by  statute  law.  Our  constitu- 
tional provision  upon  the  subject  of  the  rights  of  married  women  relates  ex- 
clusively to  her  rights  of  property,  and  does  not  even  purport  to  make  any 
change  whatever  in  the  status  of  a  married  woman,  or  in  the  personal  rela- 
tions existing  between  herself  and  her  husband.  It  gives  her  no  new  prop- 
erty. It  does  not  declare  that  anything  shall  be  her  property  which  would 
not  have  been  so  previous  to  the  adoption  of  the  constitution;  but  it  simply 
secures  to  her  the  property  which  she  may  have  at  the  time  of  her  marriage, 
or  may  thereafter  acquire,  by  exempting  it  from  liability  for  her  husband^s 
debts,  and  by  vesting  in  her  the  uncontrolled  disposition  of  such  property. 
As  was  said  by  Mr.  Justice  McGowan,  in  Pelzer  v.  Campbell^  15  S.  C,  at 
page  596:  "  The  main  object  of  the  provision  in  the  constitution  seems  to  have 
been,  not  so  much  to  declare  the  rights  of  tlie  wife,  as  to  negative  those  of 
the  husband,  in  regard  to  her  property;  not  to  enable  Tier,  but  to  disable  him 
and  his  creditors,'*  And  as  is  said  in  Tovmsend  v.  Brown,  16  S.  C,  at 
luige  96,  in  speaking  of  this  constitutional  provision:  '*The  real  purpose, 
therefore,  doss  not  appear  to  have  been  to  confer  any  new  powers  upon  a 
married  woman  by  changing  her  legal  statibs,  but  simply  to  protect  her  prop- 
erty from  liability  for  her  husband *s  debts,  and  to  release  it  even  from  the 
partial  control  of  the  husband,  by  dispensing  with  the  necessity,  which  bad 
previously  existed,  of  obtaining  his  consent  and  concurrence  before  her  prop- 
erty could  be  disposed  of.  These  seem  to  have  been  the  sole  purposes  of  the 
clause  in  question,  and  as  they  can  be  fully  accomplished  without,  in  any 
manner,  affecting  any  of  the  other  relations  between  husband  and  wife  grow- 
ing out  of  marriage,  we  think  we  are  bound  to  confine  the  operation  of  this 
clause  of  the  constitution  to  its  declared  and  manifest  objects." 

Now,  if,  as  we  have  seen,  the  earnings  of  a  married  woman,  prior  to  the 
adoption  of  the  constitution,  never  were  the  property  of  the  wife,  but  belonged 
exclusively  to  the  husband,  and  if,  as  we  have  also  seen,  there  is  nothing  in 
the  constitution  which  takes  away  this  property  from  the  husband,  and  con- 
fers it  upon  the  wife,  it  follows  necessaiily  that  such  earnings  still  belong  to 
the  husband,  unless  some  change  has  been  made  by  the  statute  law.  The 
statute  relied  on  for  this  purpose  will  be  found  in  sections  203&-2037.  Cer- 
tainly there  is  nothing  in  either  of  these  sections  which  even  purports  to  make 
that  which  unquestionably  belonged  to  the  husband  at  common  law  the  prop- 
erty of  the  wife.  They  simply  enlarge  the  powers  of  the  wife  over  her  own 
property,  without  undertaking  to  invest  her  with  property  previously  belong- 
ing to  her  husband.  Indeed,  so  far  from  these  sections  containing  a  single 
word  intimating  a  purpose  to  take  away  from  the  husband  his  well-settled 
right  to  the  personal  earnings  of  his  wife,  the  language  of  the  proviso  to  sec- 
tion 2037  would  rather  seem,  impliedly  at  least,  to  recognize  such  right  upon 
the  part  of  the  husband.  That  proviso  reads  as  follows:  *' Provided,  that  the 
husband  shall  not  be  liable  for  the  debts  of  the  wife  contracted  prior  to  or 
after  their  marriage,  except  for  her  necessary  support.^  This  leaves  the  lia- 
bility of  the  husband  for  the  support  of  his  wife  the  same  as  it  was  at  com- 
mon law,  and  would  seem  to  imply  that  the  intention  of  the  legislature  was 
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to  leaye  his  correlative  right  to  his  wife's  earnings  unimpaired;  for  the  com- 
mon-law doctrine  of  the  husband^s  riglit  to  his  wife's  services  and  earnings 
seems  to  rest,  in  part  at  least,  upon  his  obligation  to  support  her,  and  there- 
fore, as  long  as  such  obligation  continues  to  rest  upon  him,  the  corresponding 
right  should  be  recognized. 

As  is  well  said  by  Buffin,  J.,  in  discussing  a  similar  question  in  the  case 
of  8pme  V.  jRtdc«fl,'88  N.  C.  463:  "There  is  certainly  nothing  in  the  consti- 
tution or  the  statute  which,  in  terms  or  by  a  necessary  implication,  secures  to 
4i  married  woman  her  separate  earnings;  and  by  nothing  short  of  a  plain  ex- 
pression of  such  an  opinion  of  such  an  intention  could  this  court  be  induced 
to  give  them  that  construction.  If  entitled,  as  a  matter  of  right,  to  her  own 
•earnings,  then  must  she  be  entitled  to  the  time  and  oppoiiunity  necessary  to 
make  them;  and  that  is  to  say,  that  she  may,  at  her  own  election,  and  with- 
out the  consent  of  her  husband,  forsake  her  domestic  duties,  and  go  out  to 
labor  for  another,  for  the  purpose  of  acquiring  earnings  for  her  separate  use. 
There  can  be  no  middle  ground  taken  in  the  matter;  for  the  one  right,  if  ad- 
mitted, necessarily  draws  to  it  the  other,  and  we  cannot  suppose  that  those 
who  framed  the  organic  law  or  the  statute  intended  to  Introduce  any  such 
anomalous  conditions  into  the  law  regulating  the  relations  of  husband  and 
wife  in  this  state.  Certainly  there  is  nothing  in  the  words  used  in  either  in- 
strument to  warrant  such  a  supposition,  and  much  less  to  force  it  upon  the 
•courts. " 

It  is  argued,  however,  that  the  language  of  the  constitution  declaring  that 
''the  real  and  personal  property  of  a  woman  held  at  the  time  of  her  marriage, 
or  that  which  she  may  thereafter  aequire,  either  by  gift,  grant,  inheritance, 
^ievise,  or  ot?iertJoi8e,  is  broad  enough  to  cover  acquisitions  made  by  a  married 
woman's  labor.  That  is  quite  true,  but  this  argument  assumes  the  very 
point  in  issue,  to-wit,  that  a  married  woman's  personal  services  belong  to  lier- 
self ,  and  not  to  her  husband,  whereas  the  reverse  of  this  proposition  was  un- 
doubtedly true,  at  common  law,  and,  as  we  have  seen,  neither  tlie  constitu- 
tion nor  any  statute  has  made  any  change  in  the  common-law  doctrine. 
Hence,  as  the  services  of  the  wife  belong  to  her  husband,  all  acquisitions  made 
by  such  services  belong  to  him  also.  From  this  it  follows  that,  both  in  fact 
and  in  law,  the  whole  of  the  purchase  money  of  the  premises  in  question  was 
paid  by  Edward  Howell,  and,  he  being  in  debt  at  the  time  to  the  plaintiff,  the 
property  so  purchased  and  given  to  his  wife  can  be  subjected  to  the  payment 
of  such  debt,  regardless  of  whether  he  had  any  actual  fraudulent  intent  in  so 
doing,  upon  the  principle  that  a  man  must  be  just  before  he  is  generous, — a 
principle  fully  recognized  by  the  present  constitution,  when  it  declares,  in  the 
proviso  to  section  8,  art.  14,  securing  the  rights  of  married  women,  "tliat  no 
gift  or  grant  from  the  husband  to  the  wife  shall  be  detrimental  to  the  just 
/Claims  of  his  creditors."  Here  the  husband  did  undertake  to  make  a  gift  to 
his  wife  of  property,  purchased  with  his  own  funds,  which  should  have  been 
applied  to  the  payment  of  his  debts,  and  his  wife  cannot  acquire  any  rights 
thereby  ''detrimental  to  the  just  claims  of  his  creditors."  It  is  clear,  there- 
fore, that  there  was  no  error  on  the  part  of  the  circuit  judge  in  adjudging  that 
•the  property  in  question  was  liable  for  the  debts  of  Edward  Howell. 

The  next  inquiry  is  as  to  the  right  of  homestead.  While  it  is  quite  true 
that  the  court  of  common  pleas  has  no  original  jurisdiction  of  a  proceeding 
io  assign  or  set  off  a  homestead^  (Ex  parte  Lewie,  17  S.  C.  153;  Scruggs  v. 
Foot,  19  S.  0.  274;  and  Myers  v.  Ham,  20  S.  C.  522.)  yet,  as  was  said  in 
Mwnro  v.  Jeter,  24  S.  G.  29,  it  does  not  follow  that  the  court  of  common  pleas 
has  no  jurisdiction  to  determine  simply  the  right  to  homestead,  where,  in  the 
•course  of  some  proceeding  properly  before  it,  it  becomes  necessary  to  adjudi- 
cate the  right  of  homesteiid,  leaving  the  party  to  enforce  such  right  by  a 
proper  proceeding  before  the  appropriate  tribunal.  This  seems  to  have  been 
the  view  adopted  by  the  circuit  judge,  for  he  simply  determined  the  question 
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of  right,  and  hj  hia  judgment  made  provision  for  the  enforcement  of  such 
right  bj  a  proper  proceeding.  So  that  the  questions  for  us  to  determine  are 
whether  the  circuit  judge  erred  in  adjudging  that  Edward  Howell  was  en- 
titled to  homestead,  and,  if  not,  whetlier  he  erred  in  adjudging  that  said 
Howell  was  entitled  to  the  amount  of  exemption  allowed  in  real  estate,  or 
whether  he  should  not  be  confined  to  the  amount  allowed  in  personal  prop- 
erty. Inasmuch,  however,  as  it  is  contended  that  Edward  Howell  has  al- 
ready been  allowed  his  personal  property  exemption  as  against  the  plain tiff^s 
judgment,  and  the  referee  so  fonnd,  upon  what  seems  to  us  rather  slender 
evidence  of  that  fact, — the  statement  in  the  testimony  of  Edward  Howell 
that,  when  the  sheriff  went  to  his  store,  he  "found  nothing  above  homestead,"* 
wliich  is  scarcely  suflicient  to  show  that  any  personal  property  had  been  set 
off  to  Howell  as  exempt  under  the  homestead  laws,  but  would  rather  seem  to 
indicate  that  the  sheriff  made  no  levy,  because  he  supposed  that  the  amount 
of  personal  property  which  he  found  in  the  store  would  not  be  equal  to  the 
amount  of  the  exemption  allowed;  and  inasmuch  as  the  circuit  judge  made 
no  ruling  upon  this  point,  it  being  unnecessary  for  him  to  do  so,  under  the 
view  which  he  took, — we  do  not  propose  to  decide  anything  as  to  the  ques- 
tion whether  Howell  has  already  been  allowed  liis  personal  property  exemp- 
tion, but  we  propose  to  leave  that  question,  as  well  as  the  question,  not  al- 
luded to  in  the  argument,  whether  the  plaintiff's  debt,  or  a  part  thereof,  was 
contracted  before  or  after  the  ratification  of  the  amendment  of  1880  to  the 
constitution,  whereby  a  person  could  claim  an  exemption  in  any  species  of 
personal  property,  and  is  not  limited  to  the  specific  articles  named  in  the  con- 
stitution  as  originally  adopted,  to  be  considered  and  determined  when  Howell 
institutes  the  proper  proceeding  to  have  his  homestead  exemption  assigned  to 
him,  as  permitted  to  do  by  the  judgment  of  the  circuit  judge.  We  shall  there- 
fore confine  ourselves  to  the  inquiry  whether  the  fact  that  the  house  and  lot 
was  bought  with  the  funds  of  Edward  Howell,  though  the  title  was  taken  in- 
the  name  of  his  wife,  will  exclude  his  claim  of  homestead  in  such  house  and 
lot;  and,  if  so,  whether  he  will  be  thereby  excluded  from  claiming  a  personal 
propei-ty  exemption  in  the  money  used  in  making  the  purchase. 

It  will  be  observed  that  this  is  not  a  case  where  a  debtor  has  conveyed  reeU 
estate,  to  which  he  had  the  legal  title,  to  another  as  a  gift,  which  operated  as 
a  fraud  upon  his  creditore,  for  here  Howell  never  had  the  legal  title  to  the 
property;  but  it  is  a  case  where  a  debtor  has  invested  his  money,  to  whicli 
his  creditors  had  the  prior  right,  in  certain  real  estate,  which  he  has  liad  con- 
veyed to  his  wife  as  a  gift,  to  the  prejudice  of  the  rights  of  his  creditors,  and 
they  therefore  have  the  right  to  follow  tTiat  money  into  the  property.  Tliey 
have  no  right  to  t?ie  property,  because  it  never  belonged  to  their  debtor,  but 
they  have  a  right  to  the  funds  of  their  debtor,  which  did  belong  to  him,  im- 
properly invested  in  such  property,  and  they  may,  if  necessary,  have  the  prop- 
erty sold  for  the  purpose  of  getting  out  of  it  that  to  which  they  have  a  right. 
The  circuit  judge  held  that  thepurcliase  money  having  been  paid  by  the  hus- 
band, and  the  title  taken  to  the  wife,  created  a  resulting  trust, — an  equitable 
estate, — in  which  he  would  be  entitled  to  claim  a  homestead. 

While  it  may  be  true  that,  under  the  present  constitution,  a  homestead  may 
be  claimed  in  real  estate  to  which  the  debtor  has  only  an  equitable  title, 
(Munro  v.  Jeter,  24  S.  C.  29,)  we  are  not  prepared  to  admit  that  Howell  had 
any  equitable  estate  in  this  property,  either  by  way  of  resulting  trust  or  oth- 
erwise. In  Hill,  Trustees,  *91,  it  is  said  that  a  resulting  trust  arises  **  where, 
upon  a  purchase  of  property,  the  conveyance  of  the  legal  estate  is  taken  ii^ 
the  name  of  one  person,  while  the  consideration  is  given  or  paid  by  another; 
tJie parties  being  strangers  to  each  other,''  (italics  ours.)  Accordingly,  we 
find  that  the  same  author,  at  page  *97,  says  that  where  a  father  purchases 
property,  and  takes  title  in  the  name  of  his  child,  the  transaction  will  be  re- 
garded as  an  advancement  for  the  child,  and  not  a  trust  for  the  parent*  na- 
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less  it  ean  be  shown  to  have  been  the  intention  of  the  parent  that  the  child 
should  not  take  beneficially;  and,  at  page  i'9d,  he  sajB  the  same  doctrine  of  ad- 
vancement applies  eqnally  in  the  case  of  a  purchase  by  the  husband  In  the 
name  of  his  wife;  the  presumption  in  all  such  cases  being  that  a  gift,  and  not 
a  resulting  trust,  was  intended.  The  same  doctrine  is  laid  down  in  2  Story, 
£q.  Jur.  §§  1202  and  1204.  Now,  as  tliere  is  not  the  slightest  evidence  that 
there  was  any  intention  on  the  part  of  Edward  Howell  to  create  a  resulting 
trust  in  his  own  favor,  but,  on  the  contrary,  it  is  manifest  that  a  gift  was 
intended,  we  cannot  agree  that  any  resulting  trust  in  favor  of  Edward  How- 
ell arose  whereby  he  was  invested  with  an  equitable  title  to  the  property.  If, 
then,  Edward  Howell  never  had  any  estate,  either  legal  or  equitable,  in  the 
property,  we  do  not  see  how  it  is  possible  for  him  to  daim  the  exemption  al- 
lowed in  stuih  property f  and  hence  we  think  the  circuit  judge  erred  in  hold- 
ing that  he  would  be  entitled  to  a  homestead  exemption  in  the  house  and  lot 
to  the  extent  of  $1,000, — the  amount  allowed  in  property  of  that  character. 

The  remaining  inquiry  is  whether  Edward  Howell  is  precluded  from  claim- 
ing the  personal  property  exemption,  to  the  extent  of  $500,  (if  otherwise  en- 
titled thereto,)  by  reason  of  the  fact  that  he  gave  the  purchase  money  of  the 
house  and  lot  to  liis  wife,  in  fraud  of  the  rights  of  his  creditors.  When  it  is 
remembered  that  the  only  reason  why  the  plaintiff  lias  a  right  to  subject  the 
property  in  question  to  the  payment  of  his  debt  is  the  fact  that  the  funds  of 
his  debtor,  which  he  had  a  right  to  have  applied  to  the  payment  of  his  debt, 
have  been  used  in  the  purchase  of  the  property,  it  would  seem  to  follow  nec- 
essarily that  if  the  creditor  had  no  right  to  have  the  whole,  or  any  part,  of  such 
funds  applied  to  his  debt,  he  could  not  follow  the  funds,  or  so  much  thereof 
as  were  beyond  his  reach  while  in  the  hands  of  the  debtor,  after  they  had  been 
invested  in  the  property.  Hence,  if  any  part  of  the  purchase  money  shall 
prove  to  be  necessaiy  to  make  up  Edward  Howell's  personal  property  exemp- 
tion, (provided  he  is  otherwise  entitled  to  such  exemption,)  the  plaintiff  has 
no  more  right  to  subject  such  part  of  the  purchase  money  to  the  payment  of 
his  debt  than  if  the  same  had  remained  in  the  hands  of  his  debtor.  There  can 
be  no  fraud,  either  actual  or  constructive,  in  a  debtor  putting  beyond  the  reach 
of  the  ordinary  process  of  law,  funds  or  property  which,  by  law,  are  exempt 
from  the  payment  of  the  debt,  for  the  reason  that  the  creditor  is  not  thereby 
deprived  of  any  right,  or  impeded  in  the  enforcement  of  it.  See  1  Story,  Eq. 
Jur.  367.  This  question,  so  far  as  we  are  informed,  has  never  been  decided 
in  this  state,  but  it  has  been  the  subject  of  judicial  decision  elsewhere,  and 
the  very  decided  weight  of  authority  is  in  favor  of  the  view  which  we  have 
adopted. 

In  Derby  v.  Weyrich,  8  Neb.  174,  reported  also  in  30  Amer.  Rep.  827,  it  was 
held  that  land  purchased  with  property  exempt  from  the  payment  of  debt, 
and  conveyed  to  the  debtor's  wife,  could  not  be  subjected  to  the  payment  of 
his  debts;  the  court  saying:  "The  right  of  the  defendant  in  error  [the  cred- 
itor] to  have  the  land  sold  and  applied  to  the  payment  of  his  debt,  if  he  have 
any,  must  be  founded  upon  his  right  to  the  fund  with  which  it  is  purchased.  As 
he  had  no  right  to  the  fund,  it  having  peen  placed  beyond  his  reach  by  the  law, 
he  has  no  right  to  disturb  the  possession  of  the  land  in  the  hands  of  Ida  H. 
Derby,''  who  was  the  wife  and  donee  of  the  debtor.  See,  also,  the  case  of 
Jiuohs  V.  HooJce,  3  Lea,  302,  reported  also  in  31  Amer.  Rep.  642;  and  espe- 
cially, as  reported  in  a  note  to  that  case,  the  opinion  of  Staples,  J.,  in  Boyn- 
tan  V.  MoNeal,  31  Grat.  456. 

What  we  have  said  relates  only  to  the  right  of  the  creditor  to  subject  bo 
much  of  the  purchase  money  of  the  house  and  lot  as  may  be  necessary  to  make 
up  Edward  Howell's  personal  property  exemption  to  the  extent  of  $500,  pro- 
vided he  shall  prove  to  be  otherwise  entitled  to  the  same,  and  is  not  designed 
to  conclude  any  claim  which  Margaret  E.  Howell  may  set  up  against  her  hus- 
band to  so  much  of  the  purchase  money  as  may  prove  to  be  exempt  under  hi«' 
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gift  to  her.  So  far  as  appears,  she  makes  no  sach  claim,  and  we  decide  noth- 
ing in  reference  to  it^ 

As  to  the  third  ground  of  appeal  taken  by  defendants,  it  is  sufficient  to  say 
that  no  such  question  appears  to  have  been  presented  to  or  decided  bj  th« 
court.  There  was  no  demurrer  for  defect  of  parties,  and  no  application  re- 
quiring plaintiff  to  amend  by  bringing  in  other  creditors.  Indeed  it  does  noc 
appear  that  there  are  any  other  cr^itors,  though  it  does  appear  that  plaintifl 
is  the  only  judgment  creditor. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  mod- 
ified m  accordance  with  the  views  herein  announced,  and  that  the  case  be  re- 
manded to  that  court  for  such  further  proceedings  as  may  be  necessary  to  carry 
into  effect  such  views. 

SnfFSON,  0.  J.,  and  MoQowan,  J.,  concur. 


Shenandoah  Yal.  B.  Co.  v.  Moose. 

(Supreme  Oourt  of  Appeals  of  Virginia.    November  10,  1S87.) 

1.  Oabriebs— DuTT  Towards  Infirm  Passbnoebs— Nbgliqbncb. 

A  passenger  on  a  railroad  train,  wlio  had  been  safifering  from  rheamatissi  of  tht 
hip,  was  thrown  from  his  seat  in  a  car  by  a  eoilision  of  the  train,  and  his  hip  bro- 
ken.  In  a  suit  for  damages,  counsel  for  the  railroad  asked  the  court  to  instrnci  the 
jury :  **  Although  the  jury  believe  from  the  evidence  that  the  injury  complained  of 
In  the  declaration  was  innicted  by  the  defendant  upon  the  plaintiff  in  the  manner 
therein  set  out,  yet  the  plaintiff  is  not  entitled  to  recover  if  they  shall  farther  be- 
lieve from  the  evidence  that  he  was  in  a  feeble  and  infirm  state  of  health,  and  sach 
as  would  have  prevented  a  prudent  man  from  running  the  risk  of  travel,  and  that 
but  for  his  diseased  and  helpless  condition  the  plaintiff  would  not  have  suffered  the 
injury  so  inflicted  by  the  defendant"  MM,  that  the  instruction  was  properly  re- 
fused. 

%  Bamb. 

Counsel  for  the  railroad  asked  the  court  to  instruct  the  jury  "that  a  railroad 
company  is  bound,  as  to  passengers,  to  make  such  arrangements  for  their  trans- 
portation as  are  suitable  to  preserve  from  harm  reasonable  and  prudent  men  in  pos- 
session of  their  ordinary  senses  and  capacities ;  and  there  is  no  obligation  to  pro- 
vide arrangements  for  transportation  suitable  to  the  protection  of  persona  falling 
below  that  standard,  physically  or  mentally."  Hela,  that  such  instruction  was 
properly  refused. 

a.  Dakaobs— Pbbsonal  Ikjubixs— MrnoATioK—OovTRiBUTOBT  Nbgliobncb. 

Counsel  for  the  railroad  asked  the  court  to  instruct  the  inry '  "If  the  jnry  believe 
firom  the  evidence  that  the  seat  of  the  injary  caused  by  tbe  defendant  to  the  plain- 
tiff was  the  right  hip,  and  that  before  and  at  the  time  of  the  said  injary  the  said 
hip  was  in  a  diseased  condition,  and  liable  to  injuries  that  in  a  sounaer  oonditioa 
of  health  would  not  have  been  inflicted  by  the  collision  proven  in  the  cause,  thej 
are  at  liberty  to  consider  these  facts  in  their  estimate  of  compensation  for  damages 
inflicted  bv  the  defendant  upon  the  plaintiff  in  the  manner  set  out  in  the  plead- 
ings."   Held^  that  such  instruction  was  properly  refused. 

4.  AppBAir-OBJBcriows  WOT  Kaised  Below— Varianob. 

The  proper  mode  to  take  advantage  of  a  variance  between  the  allegations  and 
proof  IS  to  move  to  reject  such  evidence  when  offered,  or  to  move  the  trial  court 
to  instfuct  the  jury  to  disregard  it,  and,  such  not  having  been  done,  it  is  too  late  to 
raise  the  objection  in  court  of  errors. 

Error  to  circuit  court,  Rockbridge  county. 

Wm.  H.  Travers  and  Edmund  Pendleton^  for  plaintiff  in  error.  J.  R. 
Trucker  and  W,  A.  Anderson,  for  defendant  in  error. 

Lewis,  P.  J.  This  was  an  action  in  the  circuit  court  of  Rockbridge  county, 
in  which  the  defendant  in  error  here  was  plaintiff.  The  action  was  brought 
to  recover  damages  for  injuries  received  by  the  plaintiff  while  traveling  as  a 
passenger  on  the  road  of  the  defendant  company.  At  the  time  the  plaintiff 
was  injured  he  was  seated  in  a  Pullman  car  attached  to  the  train  upon  which 
he  had  taken  passage.    The  injuries  were  caused  by  the  colMsion  of  the  train 
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with  a  ooal  car  of  the  defendant  at  Rippon  station,  in  Jefferson  county.  West 
Virginia;  the  plaintiff  being  thrown  from  his  seat  in  the  car  with  such  vio- 
lence as  to  break  the  neck  of  his  right  thigh  bone*  and  to  produce  other  and 
perrAanent  injuries.  On  the  daj  mentioned  in  the  declaration  he  took  the 
train  at  Lock  Laird  station,  in  Rockbridge  county,  to  go  to  New  York,  and 
while  on  his  Journey  received  the  injuries  complained  of.  The  action  was  09- 
sumpsit^  founded  upon  an  alleged  contract  to  safely  carry  the  plaintiff  from 
the  station  last  mentioned  to  the  northern  terminus  of  the  defendant's  roadr 
to- wit,  Hagerstown,  in  the  state  of  Maryland,  and  the  breach  alleged  was  the 
collision  and  consequent  injuries  to  the  plaintiff  above  mentioned. 

At  the  trial,  the  court,  on  the  plaintiff  *s  motion,  gave  to  the  j  ury  the  following 
instructions:  "(1)  When  injury  or  damage  happens  to  a  passenger  (on  a  rail- 
road)  by  a  collision,  or  by  any  other  accident  occurring  on  the  road,  the  prima 
fiusie  presumption  is  that  it  occurred  by  the  negligence  of  the  railroad  com- 
pany, and  the  burden  of  proof  is  on  the  company  to  establish  that  there  has 
been  no  negligence  whatsoever,  and  that  the  damage  has  been  occasioned  by 
inevitable  casualty,  or  by  some  cause  which  human  care  and  foresight  could 
not  prevent.  (2)  The  law,  in  tenderness  to  human  life  and  limb,  holds  rail- 
road companies  liable  for  the  slightest  negligence,  and  compels  them  to  repel 
by  satisfactory  proofs  every  imputation  of  such  negligence.  When  carriers 
undertake  to  convey  passengei-s  by  the  powerful,  but  dangerous,  agency  of 
steam,  public  policy  and  safety  require  that  they  be  held  to  the  greatest  pos- 
sible care  and  diligence.  Any  negligence  or  default  in  such  case  will  make 
such  carriers  liable.  (3)  The  Shenandoah  Valley  Railroad  Company,  as  a  com- 
mon Ciirrier  of  passengers,  was  bound  to  exercise  the  utmost  degree  of  dili- 
gence and  care  in  safely  transporting  the  plaintiff  upon  his  journey.*' 

To  the  giving  of  these  instructions  the  defendant  excepted.  It  also  offered 
seven  instructions  of  its  own,  two  of  which  were  given;  the  rest  were  refused. 
There  was  a  verdict  for  the  plaintiff  for  $8,000  damages,  and,  judgment  hav- 
ing been  rendered  on  the  verdict,  the  defendant  obtained  a  writ  of  error  from 
one  of  the  judges  of  this  court. 

The  principal  questions  raised  in  this  case  relate  to  the  refusal  of  the  cir- 
cuit court  to  give  to  the  jury  certain  instructions  offered  by  the  defendant. 
No  objection  is  made  to  the  instructions  which  where  given  at  the  instance  of 
the  plaintiff;  nor  are  they  open  to  objection,  since  they  literally  propound  the 
law  as  it  has  been  declared  by  this  couit,  and  in  numerous  decisions  of  courts 
of  last  resort  in  England  and  in  this  country.  Hailroad  Co,  v  Wightinan*9 
AdmW,  29  Grat.  431;  8ame  v.  NoelVa  Adm'r,  32  Grat.  394;  Railroad  Co.  v. 
Derby,  14  How.  468;  Railroad  Co.  v.  Horat,  93  U.  S.  291,  2  Woods,  Ry.  Law, 
§  301,  p.  1074,  and  cases  cited. 

The  first  instruction  offered  by  the  defendant  and  refused  is  as  follows: 
''Although  the  jury  believe,  from  the  evidence,  that  the  injury  complained  of 
in  the  declaration  was  inflicted  by  the  defendant  upon  the  plaintiff  in  the 
manner  therein  set  out,  yet  the  plaintiff  is  not  entitled  to  recover  if  they  sliali 
further  believe,  from  the  evidence,  that  he  was  in  a  feeble  and  infirm  state  of 
health,  and  such  as  would  have  prevented  a  prudent  man  from  running  the 
risk  of  travel,  and  that  but  for  his  diseased  and  helpless  condition  the  plain- 
tiff would  not  have  suffered  the  injury  so  inflicted  by  the  defendant." 

This  instruction  was  rightly  refused.  In  the  first  place,  it  is  not  relevant 
to  the  evidence  in  the  case.  It  presents  an  unwarranted  hypothesis  to  the 
consideration  of  the  jury;  and,  if  a  verdict  for  the  defendant  had  been  re- 
turned upon  such  hypothesis,  it  would  have  been  the  duty  of  the  court,  upon 
the  motion  of  the  plaintiff,  to  set  it  aside.  There  is  nothing  even  tending  to 
show  that  the  plaintiff  was  in  such  condition  as  to  render  railroad  travel  ou 
his  part  imprudent,  much  less  that  his  condition  was  "helpless.*'  The  most 
the  evidence  shows  on  that  point  is  that  the  plaintiff  had  been  suffering  for 
several  months  with  chronic  rheumatism  of  the  hip,  and  of  the  muscles  and 
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tissues  therewith  connected.  But  it  also  shows  that  at  the  time  of  the  acci- 
*dent  he  was  nearly  well;  that  for  some  time  prior  thereto  he  had  been  filing 
about;  and  that  the  day  before  he  had  been  engaged  In  setting  out  and  prun- 
ing fruit  trees  in  his  orchard;  that  he  used  one  crutch  in  walking,  generally 
as  a  staff,  and  was  rapidly  getting  well,  when  the  accident  occurr^.  So  that 
the  instruction  was  calculated  to  mislead  the  jury,  and  it  would  have  been  er- 
ror to  have  given  it.  The  office  of  an  instruction  is  to  aid  the  jury  in  arriving 
at  a  correct  conclusion  upon  the  evidence  in  the  case,  not  to  mislead  or  perplex 
them  by  laying  down  merely  abstract  propositions,  or  by  submitting  questions 
in  relation  to  which  there  is  no  evidence.  Wiley  v.  Qivens,  6  Grat.  277;  2*a*- 
ley  V.  English,  10  Grat.  236;  BostoeU's  Case,  20  Grat.  860;  Lunatic  Asylum 
V.  Flanagan,  80  Va.  110;  Priest  v.  Whitacre,  78  Va.  151;  Bank  v.  Bldred, 
9  Wall.  544;  Railroad  Co.  v.  Gladmon,  15  Wall.  401. 

The  instruction  is  also  erroneous  in  another  point  of  view.  It  not  only  as- 
sumes that  the  plaintiff  was  helplessly  infirm,  but  that  such  assumed  infirmity 
was  equivalent  to  contributory  negligence  on  his  part  which  bars  a  recovery. 
It  thus  ignores  an  important  qualification  of  the  general  rule  as  to  the  legal 
effect  of  contributory  negligence,  which  is  this:  that  though  the  plaintiff  may 
have  been  guilty  of  nesclig^nce,  and  although  that  negligence  may  in  fact  have 
contributed  to  the  accident,  yet  if  the  defendant  could  in  the  result,  by  the 
exercise  of  ordinary  care  and  diligence,  have  avoided  the  mischief  which  hap- 
pened, the  plaintiff^s  negligence  will  not  excuse  him.  This  qualification  was 
xslearly  stated  in  the  case  of  TuffY.  Warman,  5  C.  B.  (N.  S.)  573,  so  often  re- 
ferred to,  and  is  the  established  doctrine  in  England,  and  certainly  in  this 
state.  Indeed,  it  is  nothing  more  than  the  application  of  the  maxim  sic  utere 
tuo  ut  alienum  non  Idedas.  Broom,  Leg.  Max.  885;  Radley  v.  Railway  Co,, 
L.  B.  1  App.  754;  Railroad  Co,  v.  Anderson^s  Adm'r,  31  Grat.  812;  Dun  v. 
Railroad  Co.,  78  Va.  645;  Farley* s  AdmW  v.  Railroad  Co.,  81  Va.  783;  Rail- 
.rood  Co.  V.  Kellarn's  Adm'r,  ante,  703,  (decided  at  present  term.) 

Hence,  even  if  the  conclusion  could  be  fairly  drawn  from  the  evidence  that 
it  was  imprudent  on  the  part  of  the  plaintiff  to  travel  in  his  then  condlliun, 
and  even  if  such  imprudence  could  be  said  to  be  contributory  negligence,  and 
might  have  been  so  found  by  the  jury  upon  the  evidence  before  them»  yet  if, 
notwithstanding  the  plaintiff's  negligence,  the  accident  which  caused  the  in- 
jury could  have  been  avoided  by  the  exercise  of  ordinary  care  on  the  part  of 
the  defendant,  the  latter  is  liable.  Nor  are  these  the  only  objections  to  the  in- 
structions. There  is  another  equally  fatal.  To  defeat  an  action  on  the  grouml 
of  contributoiy  negligence,  there  must  have  been  a  causal  connection  between 
the  negligence  of  the  plaintiff  and  the  injury  complained  of;  that  is  to  say. 
the  plaintiff's  negligence  must  have  been  the  proximate  cause  of  his  injury; 
or,  in  the  language  of  a  philosophical  writer,  '*to  make  the  act  of  a  moral 
agent  the  juridical  cause  [which  means,  he  says,  the  proximate  cause]  of  an 
event,  the  act  in  question  must  be  of  such  a  character  that,  if  not  interrupted 
by  causes  independent  of  the  actor's  will,  or  by  the  intervention  of  other  per- 
sons, it  will,  under  ordinary  circumstances,  produce  the  event  in  question." 
Whart.  Neg  §  302.  This  principle  is  decisive  here;  for  obviously  there  was 
no  connection,  and  in  the  nature  of  things  could  not  have  been,  between  the 
physical  condition  of  the  plaintiff  and  the  injuries  produced  by  the  collision 
of  the  train  upon  which  he  was  traveling  when  hurt.  As  well  might  it  be 
contended  that  a  passenger  suffering  with  a  violent  affection  of  the  throat, 
which  renders  travel  on  his  part  imprudent,  and  whose  leg  is  broken  in  a  rail- 
road accident,  cannot  recover  damages  for  his  injury  until  he  has  first  form- 
ally satisfied  the  jury  that  the  injury  was  not  caused  by  the  condition  of  his 
throat;  yet  such,  in  substance,  is  the  contention  of  the  plaintiff  in  error 

The  principle  above  alluded  to  is  illustrated  by  a  recent  case  in  the  supreme 
court  of  Pennsylvania.  There  the  plaintiff,  when  injured,  was  riding  on  the 
lear  platform  of  a  crowded  street  car  in  the  city  of  Philadelphia.    He  was 
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injured  by  being  struck  in  the  back  bj  the  pole  of  a  following  car.  The  de- 
fense was  that  the  plaintiff,  bj  reason  of  his  standing  on  the  platform,  was 
^nilty  of  contributory  negligence,  which  barred  the  action.  But  the  defense 
was  not  sustained.  The  court  said:  "When  the  plaintiff  was  struck,  his  post 
ivas  a  condition,  but  not  a  cause,  of  his  injury.  It  neither  lessened  the 
ispeed  of  the  car  he  was  on,  nor  increased  that  of  the  other.  His  presence  was 
not  a  cause  of  the  broken  chain  and  the  reckless  driving  of  the  following  car . " 
Railway  Co.  v.  Boudrou,  92  Pa.  St.  475. 

In  Sawyer  v.  Dulanyf  30  Tex.  479,  the  plaintiff,  a  pregnant  woman,  was 
injured,  and  a  miscarriage  produced  by  the  negligent  overturning  of  a  stage- 
coach in  which  she  was  traveling.  The  defendants  contended  that  they  were 
not  responsible  for  injuries  resulting  from  the  peculiar  condition  of  the  plain- 
tiff, but  only  for  such  as  would  have  ordinarily  resulted  to  a  person  not  so 
-<^ircumstanced.  But  to  this  the  court  answered  that  carriers  of  passengers  do 
not  undertake  to  carry  persons  of  strong  constitutions  only,  and  tliat  their 
liability  depends,  not  upon  the  physical  ability  of  their  passengers,  but  upon 
their  own  conduct.  Accordingly  the  judgment  in  favor  of  the  plaintiff  was 
siffirmed. 

Nor  is  there  anything  in  Railway  Co.  y.  Eckhert^  much  relied  on  by  the 
plaintiff  in  error,  in  conflict  with  these  views.  The  case  was  decided  by  the 
supreme  court  of  Pennsylvania  during  the  last  year,  and  is  reported  in  4  Atl. 
Rep.  580.  That,  too,  was  a  case  in  which  a  pregnant  woman  sustained  an  in- 
juiy  which  resulted  in  a  miscarriage,  and  of  which  she  complained.  The  in- 
jury was  caused  by  the  derailment  of  a  street  car  on  which  she  was  riding. 
At  the  trial  it  was  proved  that  she  was  in  delicate  health  at  the  time  of  the 
accident;  that  for  a  number  of  years  prior  thereto  she  had  been  treated  for 
womb  disease;  that  she  had  hemorrhage  of  the  womb,  and  had  been  neglected 
bj  a  physician  in  a  former  confinement.  It  was  therefore  left  to  the  jury  to 
say  whether  or  not,  under  these  circumstances,  she  could  have  prudently  rid- 
den on  the  car;  and  whether  her  injury  was  caused  by  the  ordinary  running 
of  the  car,  or  by  the  casualty  that  happened.  '*T]ie  law, "  said  the  court,  "did 
not  require  her  to  expect  extraordinaiy  events,  but  only  the  effects  of  the  or- 
dinary running  of  the  road ;  nor  did  it  require  her  to  be  in  such  a  bodily  con- 
dition as  to  be  able  to  withstand  anything  more  than  the  effects  of  the  usual 
and  ordinary  running  of  the  cars."  There  was  a  verdict  for  the  plaintiff, 
which  was  sustained  by  the  supreme  court. 

Now,  there  is  a  broad  distinction  between  that  ease  and  the  present.  In 
the  former  the  circumstances  were  peculiar.  The  jury  might  have  found 
that  the  plaintiff,  a  delicate  woman,  four  or  five  months  advanced  in  preg- 
nancy, and  predisposed  to  miscaniage,  was  not  in  a  condition  to  have  pru- 
dently traveled  at  all;  that  her  act  in  taking  passage  in  a  street  car  was  of 
itself  negligence;  and  therefore  that  she  was  the  author  of  her  own  misfort- 
une. In  other  words,  there  may  have  been  a  causal  connection  between  her 
own  act  and  the  event  that  happened,  namely,  her  miscarriage.  But  very 
different  is  the  present  case.  Here  the  rheumatism  of  the  plaintiff,  who  was 
quietly  seated  in  a  Pullman  car,  could  not  by  possibility  have  brought  about, 
or  contributed  to»  the  breaking  of  his  thigh  bone  in  the  collision  tliat  occurred. 
A  causal  connection  between  his  condition,  or  any  act  of  his  own,  and  the  in- 
juries he  received,  was  wholly  wanting;  and  there  was  nothing  in  the  c;ise 
upon  which  the  jury  could  have  found  otherwise.  Were  the  position  well  taken 
for  which  the  plaintiff  in  error  contends,  the  aged  and  infirm  would  be  less 
protected  while  traveling  on  a  railroad  than  the  robust  and  strong.  But  the 
position  is  not  well  taken,  and  further  discussion  of  it  is  unnecessary. 

The  next  question  relates  to  the  refusal  of  the  circuit  court  to  give  to 
the  jury  the  following  instruction:  "If  the  jury  believe,  from  the  evidence, 
that  the  seat  of  the  injury  caused  by  the  defendant  to  the  plaintiff  was  the 
right  hip,  and  that  before  and  at  the  time  of  the  said  injury  the  said  hip  was 
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in  a  diseased  condition,  and  liable  to  injuries  that,  in  a  sounder  condition  of 
health,  would  not  have  been  inflicted  by  the  collision  proven  in  the  canse, 
they  are  at  liberty  to  consider  these  facts  in  their  estimate  of  compensation 
for  damages  inflicted  by  the  defendant  upon  the  plaintiff  in  the  manner  set 
out  in  the  pleadings.''  This  instruction  is  obnoxious  to  an  objection  already 
considered,  in  connection  with  the  first,  namely,  tliat  its  tendency  was  to  mis- 
lead the  jury,  because  not  relevant  to  the  evidence.  Bank  v.  Bldredt  9  Wall^ 
suprcL.  There  was  no  evidence  tending  to  show  that  the  seat  of  the  injury 
was  the  hip,  or  that  prior  to  the  casualty  the  hip  was  diseased.  On  the  con- 
trary, the  evidence  shows  that  the  injury  consisted  in  breaking  the  right  thig^k 
bone,  and  tliat  the  plaintiff,  though  he  had  been  suffering  with  rheumatiam 
of  the  hip,  was  nearly  well  when  the  injury  occurred. 

The  only  remaining  assignment  of  error  in  the  petition  is  the  refusal  of  the 
circuit  court  to  give  the  following  instruction:  '*The  court  instructs  the  jury 
that  a  railroad  company  is  bound,  as  to  passengers,  to  make  such  arrange- 
ments for  their  transportation  as  are  suitiible  to  preserve  from  harm  reasona- 
ble and  prudent  men  in  possession  of  their  oixiinary  senses  and  capacities; 
and  there  is  no  obligation  to  provide  arrangements  for  transportation  suita- 
ble to  the  protection  of  persons  falling  below  that  standard,  physically  or  men- 
tally." This  instruction  announces  a  mere  abstract  proposition,  having  noth- 
ing to  do  with  the  case  before  the  jury,  and  in  regard  to  which  it  is  sufficient 
to  say  the  court  did  not  err  in  refusing  to  give  it. 

In  the  oral  argument  at  the  bar,  objection  was  also  made  to  the  judgment 
of  the  circuit  court,  on  the  ground  of  a  variance  between  the  allegations  in 
the  declaration  and  the  proofs.  The  contract  declared  on  was  foi*  the  trans- 
portation of  the  plaintiff  from  Lock  Laird  station,  in  Bockbridge  county,  to 
Hagerstown,  in  the  state  of  Maryland;  whereas  the  proofs  show  that,  at  the 
time  the  plaintiff  took  the  train  at  the  above-mentioned  station,  he  told  the 
conductor  of  the  train  he  was  going  to  New  York;  that  he  had  no  ticket,  as 
no  "through  tickets!'  were  to  be  had  at  the  said  station;  and  that  the  con- 
ductor thereupon  informed  him  that  he  could  pay  local  fare  to  Luray,  in  Vir- 
ginia, or  to  Hagerstown,  in  Maryland,  and  that  he  (the  conductor)  would  pro- 
cure for  him  at  Luray  a  through  ticket  to  New  York;  that  the  conductor  did 
purchase  for  him  at  Luray  a  ticket  from  that  point  to  New  York,  and  that  the 
casualty  occurred  after  the  train  left  Luray,  and  before  it  reached  Hagers- 
town. This  shows,  it  is  contended,  that  the  plaintiff,  when  injured,  was 
traveling  on  a  different  contract  from  that  mentioned  in  the  declaration,  and 
that  this  variance  is  fatal.  A  sufficient  answer,  however,  to  this  objection,  is 
that  the  variance,  if  there  was  a  variance,  was  not  taken  advantage  of  in  the 
proper  mode  and  at  the  proper  time.  The  mode  of  taking  advantage  of  a  vari- 
ance in  such  a  case  is  by  moving  to  reject  the  evidence  when  offered,  or  by 
moving  the  court  to  instruct  the  jury  to  disregard  it  after  it  has  been  reoelved. 
4  Minor,  List.  733.  But  this  was  not  done  in  the  court  below,  and  it  is  too 
late  now  to  raise  the  objection  here. 

It  is  true  the  defendant  moved  the  court  to  instruct  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover  if  they  believed  from  the  evidence  th^  the 
contract  under  which  he  was  being  carried  at  the  time  of  the  injury  was  not 
made  in  Rockbridge  county,  and  that  the  court  refused  to  so  instruct  them* 
But  the  instruction  did  not  fairly  raise,  even  if  it  was  intended  to  raise,  any 
question  of  variance,  and  it  was  rightly  refused,  because  its  subject-matter 
was  proper  for  a  plea  in  abatement,  and  no  such  plea  had  been  interposed* 

We  find  no  error  in  the  judgment,  and  the  same  is  affirmed. 
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Seat  v.  Souue's  Adm*b. 
{Supreme  Oottri  of  Appeals  qf  Virginia,    November  10,  1887.) 

SXBCUTOBS  AKO  AdMINISTBATOBB— ADMIVIBTBATOB  I>B  8oK  ToBT— DSLIYKBT  OF  P088»- 
8I0N. 

A  bill  in  equity  was  filed  seeking  to  charge  a  defendant  as  administrator  de  ton 
toH,  The  answers  to  the  interrogatories  filed,  and  the  answer  to  the  complaint,  de- 
nied emphatically  and  clearly  the  possession  by  defendants  of  any  moneys  or  etfects 
belongiugtothe  estate,  and  the  evidence  introduced  tended  to  support  these  an- 
awers,  but  an  order  was  entered  for  thesheriff  to  take  possession  of  the efifects.  Meld, 
that  this  order  was  error. 

Pettit  dk Leake,  for  appellant.    A.  A.  Gray  and  T.  8,  Martin,  for  appellees. 

BiCHABBSON,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Fluvanna  county.  The  bill  was  filed  by  William  A.  Noel,  as  the  administra- 
tor of  Eliza  Schue,  deceased,  (suing  for  himself  and  others,^  against  George 
Seay»  as  executor  de  iton  tort  of  said  Eliza  Schue,  and  the  said  Schue,  and  Bet- 
tie  L.,  his  wife,  in  their  own  right,  and  one  B.  A.  So  well. 

The  bill  presents  the  following  case:  That  the  plaintiff ^s  intestate  died  at 
the  house  of  the  defendant  Seay  in  the  said  county  on  the  ninth  of  August, 
1883,  where  she  had  resided  for  several  months  prior  to  her  death;  that  when 
she  went  to  the  defendant's  house  she  owned  and  possessed  and  took  with 
her  personal  effects  of  considerable  value,  consisting,  among  other  things,  of 
a  cei-tificate  of  deposit  in  her  favor  on  the  banking  house  of  Biggs  &  Co.,  of 
Washington,  D.  C,  for  about  92,500,  about  seven  or  eight  hundred  dollars  in 
money,  a  quantity  of  silver  plate,  table  linen,  jewelry,  etc.;  that  she  had  pre- 
viously refused  to  make  any  disposition  of  her  property  in  her  life-time,  and 
died  intestate;  that,  some  time  prior  to  her  death,  she  indorsed  the  above- 
mentioned  certificate  of  deposit,  saying,  "You  all  can  collect  it,"  but  that  she 
cUd  not  deliver  it,  but  returned  it  to  her  own  papers,  where  it  remained  until 
her  death;  that,  immediately  upon  her  death,  the  defendant  Seay  possessed 
himself  of  all  her  aforesaid  effects,  collected  the  certificate  of  deposit,  and  as- 
sumed full  control  of  and  over  the  whole  estate;  that  he  assumed  to  admin- 
ister and  dispose  of  the  estate,  paying  funeral  expenses  and  other  debts,  divid- 
ing a  part  of  the  ready  money  among  certain  of  the  kindred  of  the  deceased, 
but  kept  "the  lion^s  share"  for  himself;  that  the  said  Seay  has  thus  rendered 
himself  liable,  as  an  executor  de  son  tort,  to  the  plaintiff  as  the  rightful  ad- 
ministrator, and  ought  to  be  held  to  account  as  such,  etc. 

The  prayer  of  the  bill  accordingly  is  that  said  Seay  and  his  wife,  Bettie  L., 
and  B.  A.  Sowell,  the  defendants,  be  required  to  answer  the  bill,  but  to  an- 
swer under  oath  only  the  following  interrogatories:  "(1)  If  he  (the  said 
George  Seay)  has  disposed  of  any  moneys  or  other  effects  that  came  into  his 
possession,  or  under  his  management  and  control,  from  the  estate  of  Mi-s. 
£liza  Schue,  deceased,  in  any  manner  whatsoever,  in  what  manner,  to  what 
amount,  and  to  what  i>erson,  and  have  the  same  been  so  disposed  of,  or,  if 
moneys,  with  whom  and  where  have  the  same  been  deposited?  (2)  If  any  of 
said  moneys  or  effects  have  been  invested,  where  is  the  property  or  estate  in 
which  the  same  have  been  invested  to  be  found?"  Tlie  bill  also  prays  that 
all  proper  accounts  be  taken;  that  the  defendant  be  enjoined  from  further 
intermeddling  with  the  estate,  or  the  moneys  and  other  effects  belonging 
tliereto;  that  a  receiver  be  appointed  to  take  charge  of  the  estate  for  the  time 
being;  and  for  general  relief. 

The  bill  was  sworn  to  on  the  twentieth  of  February,  1884,  and  on  the  twen- 
ty-second of  tlie  same  montli  the  judge  of  the  circuit  court,  in  vacation,  made 
the  following  order:  "An  injunction  is  awarded  the  plaintiff  enjoining  and 
restraining  the  defendants,  their  agents, etc.,  as  prayed  in  the  bill;  *  *  * 
and,  it  being  alleged  in  the  bill  that  the  said  defendants  are  improperly  in 
possession  of  parts  of  said  estate,  they  are  hereby  ordered  to  deliver  over  to 
v.3s.E.no.l6 — 51  ^  j 
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William  A.  Noel  the  rightful  administrator  of  Eliza  Schue,  deceased,  anjand 
all  of  sach  effects  as  may  have  come  into  their  possession  or  control  as  afore- 
said, and  to  file  among  the  papers  in  this  cause,  on  or  before  the  first  day  of 
April  next,  a  list,  under  oath,  of  said  effects,  with  their  respective  amounts 
or  values.  For  reasons  satisfactory  to  this  court,  no  bond  is  required  of  the 
plaintiffs  before  they  are  entitled  to  this  order. " 

Nothing  appears  to  have  been  done  under  this  order;  and,  at  the  April  rules 
following,  the  defendants  demurred  to  the  bill,  and  also  answered  the  same. 
The  answers  deny  the  material  allegations  of  the  bill,  so  far  as  any  liability 
is  sought  to  be  imposed  upon  the  respondents,  and  aver  affirmntively  that  the 
certificate  of  deposit  mentioned  in  the  bill  was  indorsed  by  the  plaintiff's  in- 
testate in  her  life-time,  and  given  by  her  to  the  defendant  Bettie  L.  Seay,  and 
that  she  divided  the  residue  of  her  effects,  or  directed  that  they  be  divided, 
among  certain  persons,  and  in  the  manner  set  forth  in  the  answers.  And  in 
answer  to  the  interrogatories  propounded  in  the  bill  the  answer  of  the  defend- 
ant George  P.  Seay  avers  "that  no  monfeys  or  effects  have  come  into  his  pos- 
session or  under  his  control  from  the  estate  of  Mrs.  Eliza  Schue,  deceased, 
and  that  he  has  not,  therefore,  disposed  of  any  such  moneys  or  effects  in  any 
manner  whatever;"  and  "that  no  such  money  or  effects  have  been  invested  by 
liim  in  any  property  whatever. " 

At  the  rules  at  which  the  demurrers  and  answers  were  filed,  the  plaintiffs 
joined  in  the  demurrers,  and,  on  their  motion,  the  cause  was  set  for  hearing 
on  the  demurrers.  The  depositions  of  several  witnesses  were  also  taken  by 
them;  and  afterwards,  at  the  April  term,  the  cause  came  up  on  the  demurrers, 
and  upon  the  exceptions  taken  on  the  same  day  by  the  plaintiffs  to  the  an- 
swers, on  the  ground  that  they  did  not  fully  respond  to  the  interrogatories  in 
the  bill,  and  was  argued  by  counsel;  whereupon  the  court,  being  of  opinion 
that  the  answers  were  evasive  and  otherwise  insufficient,  sustamed  the  ex- 
ceptions, and  ordered  the  defendants  to  answer  over,  and  by  the  same  decree 
the  sheriff  of  the  county,  "without  formal  notice  to  the  defendants,"  was  di- 
rected "to  take  possession  of  the  effects  in  controversy,"  and  the  defendants 
were  at  the  same  time  ordered  to  deliver  to  the  sheriff  the  said  effects,  so  far 
as  within  their  possession  or  under  their  control,  to  give  the  sheriff  informa- 
tion as  to  where  they  might  be  found;  but  providing  that,  if  the  defendants 
Seay  and  wife  desire  to  retain  possession  of  the  said  effects,  they  might  do  so 
upon  executing  bond  with  security  in  the  penalty  of  double  the  amount  or 
value  of  the  money  or  articles  to  be  returned. 

It  appears  from  the  record  that  the  defendants  objected  to  the  hearing  of 
the  motion  for  the  appointment  of  a  receiver,  on  the  grounds  that  the  plain- 
tiff had  refused  to  set  the  cause  for  hearing  at  the  rules,  and  consequently 
the  defendants  were  taken  by  surprise.  But  the  objection  was  overruled,  and 
the  decree  above  mentioned  entered,  and  thereupon  the  defendants  obtained 
an  appeal. 

The  order  and  decree  complained  of  are  plainly  wrong,  and  must  be  reversed 
and  annulled.  There  is  nothing  in  the  record  that  justifies  either  of  them. 
The  answers  emphatically  deny  the  material  allegations  of  the  bill,  so  far  as 
the  defendants  are  sought  to  be  held  liable;  and,  even  if  the  objection  that 
they  are  evasive  and  insufiicient  be  well  founded,  the  decree  hist  mentioned  is 
not  warranted  by  the  evidence  of  the  plaintiffs  themselves.  Indeed,  their  own 
evidence  tends  to  sustain  the  affirmative  averments  of  the  answers  of  the  de- 
fendants. It  is  not  necessary,  however,  to  comment  upon  the  evidence,  as 
the  decrees  complained  of  must  be  reversed,  and  the  cause  remanded  for  further 
proceedings,  when  either  party  will  have  the  opportunity  to  take  further  tes- 
timony if  they  shall  be  so  advised.  The  condition  of  the  record  renders  it  also 
unnecessary  to  enter  into  any  discussion  as  to  when,  or  under  what  circum- 
stances, a  receiver  will  be  appointed.  It  is  sufficient  to  say  that  the  plain- 
tiffs themselves  have  shown  that  they  are  not  entitled  to  the  appointment  of 
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a  receiver  in  the  present  ease.  As,  therefore,  the  case  is  not  now  in  a  situa- 
tion for  a  final  hearing  and  decree,  we  wiii  simply  reverse  the  decrees  ap- 
pealed from,  and  remand  the  cause  for  such  further  proceedings  to  be  had 
therein  as  may  be  necessary  in  order  to  a  final  decree.    Decree  reversed. 


Anderson  v.  Commonwealth. 

{Supreme  Qmrl  of  Appeals  of  Virginia,    November  17,  1887.) 

1.  Criminal  PBAcncK—CoivnKU4ivcB— Motion  befobb  Abbaiohmbnt. 

The  defeudant  was  indicted  for  murder.  At  a  term  of  a  county  court  the  state's 
attorney  moved  for  the  arraignment  of  the  prisoner.  The  prisoner  moved  for  a 
continuance  on  the  fi^round  of  absence  of  material  witnesses,  duly  summoned.  The 
court  refused  to  consider  the  motion  antii  after  arraigntnerU,  Acts  Va.  1877-78,  p. 
839,  provide  that  a  person  ohaiiged  with  a  felony,  appearing  in  court  at  the  first 
term  according  to  his  recoKnizanoe  or  in  custody,  **  shall,  unless  good  cause  be 
shown  for  a  continuance,  be  arraigned  and  tried  at  the  same  term.**  Held,  that  the 
refusal  to  entertain  the  motion  for  continuance  was  error.  Joyce^e  Que,  78  Va.  287, 
followed. 

2.  Bamb. 

Acts  Va.  1877-78,  p.  839,  provide  that  if,  upon  the  arraignment  in  a  county 
court,  the  accused  demands  to  be  tried  in  the  circuit  court,  the  case  shall  be  certi- 
fied to  the  latter  court.  A  prisoner,  prior  to  arraignment  in  the  county  court, 
moved  for  a  continuance,  which  the  court  refused  to  consider  until  after  the  ar- 
raignment. The  prisoner  then  elected  to  be  tried  in  the  circuit  court.  Beld,  that 
the  refusal  to  consider  the  motion  after  arraignment  deprived  the  accused  of  his 
right  of  free  election  of  the  forum  in  which  to  be  tried,  and  was  error. 

Appeal  from  circuit  court,  Henrico  county. 

Sands  <&  Bryan  and  W.  H,  Beveridge,  for  plaintiff  in  error.  TTie  Attorney 
General  and  Edmund  Pendleton^  Jr,,  for  the  Commonwealth. 

Richardson,  J.  The  prisoner,  David  Anderson,  was  Indicted  for  a  capital 
felony  at  the  July  term,  1886,  of  the  county  court  of  Henrico  county,  and  at 
the  same  term,  on  his  motion,  the  case  was  continued  to  the  then  next  Sep- 
tember term.  At  the  last-mentioned  term  the  attorney  for  the  common- 
in^ealth  moved  that  the  prisoner  be  arraigned,  to  the  granting  of  which  motion 
the  prisoner  objected,  on  the  ground  that  he  desired  to  move  for  a  continu- 
ance of  the  case  because  of  the  absence  of  material  witnesses  in  his  behalf, 
who  had  been  duly  summoned;  and  in  support  of  the  motion  he  desired  to 
make,  he  produced  an  affidavit.  But  the  court  refused  to  entertain  the  mo- 
tion at  that  stage  of  the  proceedings,  and  ordered  the  immediate  arraignment 
of  the  prisoner,  stating  that  the  motion  for  continuance  would  be  considered, 
if  made,  after  the  arraignment.  To  this  ruling  of  the  court  the  prisoner  ex- 
cepted. He  was  thereupon  arraigned,  and  upon  his  arraignment  he  demanded 
to  be  tried  in  the  circuit  court  of  the  said  county,  to  which  court  the  record 
of  the  proceedings  in  thecounty  court  was  accordingly  certified.  At  the  term 
of  the  circuit  court  next  after  the  removal  of  the  case,  the  prisoner  moved 
the  court  to  remand  the  case  to  the  county  court,  which  motion  the  court  over- 
ruled, and  the  prisoner  excepted.  The  prisoner  was  thereupon  put  upon  his 
trial,  found  guilty  by  the  jury,  and  sentenced,  in  accordance  with  the  verdict 
of  the  jury,  to  imprisonment  in  the  penitentiary  for  a  term  of  seven  years; 
and  thereupon,  on  the  application  of  the  prisoner,  a  writ  of  error  and  super- 
sedeas to  said  judgment  was  awarded  by  one  of  the  judges  of  this  court. 

In  the  petition  various  errors  are  assigned,  of  which  it  is  necessary  to  con- 
sider one  only;  and  that  one  relates  to  the  refusal  of  the  county  court  to  enter- 
tain the  motion  of  the  prisoner  for  a  continuance  of  the  case,  before  his  arraign- 
ment at  the  term  at  which  the  case  was  certified  to  the  circuit  court.  It  is 
contended,  in  support  of  the  judgment,  that  the  motion  was  premature:  but 
we  are  clearly  of  opinion  that  this  position  is  wholly  untenable.  Undoubtedly, 
at  common  law,  the  arraignment  was  the  first  step  in  the  proceeding  after  the 

Digitized  by  LjOOQIC 


804  80UTHSA8TERN  BBPOBTSB.  [Va. 

appearance  of  the  accused  to  the  indictment  4  Bi.  Comm.  S21.  Bat  the 
common  law  in  this  particular  has  been  modified  in  Virginia  bj  statute;  and 
the  practice  is  to  entertain  motions  for  a  continuance  as  well  before  as  after 
the  arraignment  of  the  accused.  Indeed,  the  record  in  the  present  case  shows 
that,  at  the  term  at  which  the  indictment  was  found,  the  prisoner *s  motion 
for  a  continuance  was  granted  without  any  question  being  raised  as  to  the 
power  of  the  court  to  entertain  a  motion  for  a  continuance  before  arraign- 
ment. And  in  BostoelVs  Case,  20  Grat.  860,  it  appears  from  the  report  of  the 
case  that  the  case  was  thrice  continued  on  the  motion  of  the  prisoner  before 
his  arraignment;  and  in  ShiffUVs  CcLse,  14  Grat.  652,  a  motion  to  change  the 
venue  was  made  and  granted  before  the  prisoner  was  arraigned.  Indeed,  he 
was  not  arraigned  until  after  the  case  had  been  removed ;  and  doubtless  there 
are  manj  other  cases  in  which  the  same  practice  has  prevailed.  The  statute 
applicable  to  the  case  is  this:  "  Where  an  indictment  has  been  found,  or  other 
accusation  filed,  against  a  person  for  felony,  in  a  court  wherein  he  may  be 
tried,  or  in  a  circuit  court  when  the  indictment  and  other  papers  have  been 
certified  and  transmitted  to  the  clerk  thereof,  *  «  *  the  accused,  if  in 
custody,  or  if  he  appear  according  to  his  i:ecognizance,  shall,  unless  good  cause 
be  shown  for  a  continuance,  be  arraigned  and  tried  at  the  same  term."  Acts 
1877-78,  p.  839.  This  language  would  seem  to  be  too  plain  to  admit  of  doubt. 
The  provision  of  the  law  is  that  the  accused  shall  be  arraigned  and  tried  at 
the  first  term,  unless  good  cause  for  a  continuance  be  shown;  the  plain  mean- 
ing of  which  is  that,  if  good  cause  for  a  continuance  is  shovon^  it  shall  be  the 
duty  of  the  court  to  continue  the  case  without  arraignment,  if  a  motion  to 
that  effect  is  made.  As  well  might  it  be  contended  that  a  motion  for  a  con- 
tinuance cannot  be  made  until  after  trial  as  that  it  cannot  be  entertained  be- 
fore arraignment.  Such  was  the  view  taken  by  this  court  in  the  Joyce  Case,  78 
Ya.  287,  in  which  the  statute  above  quoted  was  construed,  and  to  that  decis- 
ion we  adhere  as  a  correct  exposition  of  the  law.  It  is  obvious,  moreover, 
that  the  ruling  of  the  county  court  complained  of  deprived  the  prisoner  of  a 
privilege  given  him  by  the  statute  to  make  a  free  and  unconstrained  electton 
of  the  forum  in  which  to  be  tried;  for  it  was  virtually  equivalent  to  saying 
to  him  that  his  motion  would  be  considered,  provided  he  elected  to  he  tried  in 
that  court.  The  necessary  result  was  to  compel  the  accused  to  elect  to  be 
tried  in  the  circuit  court  as  the  only  means  of  certainly  securing  a  continu- 
ance, and  the  opportunity  of  securing  the  attendance  of  his  witnesses;  since  it 
was  only  in  the  event  that  the  prisoner  elected  to  remain  and  be  tried  in  the 
county  court  that  the  motion  after  arraignment  could  be  considered  by  that 
court  at  all;  for  the  election  must  be  made  upon  the  arraignment,  and  the 
statute  being  express  that  when,  upon  his  arraignment  in  a  county  court,  the 
accused  demands  to  be  tried  in  the  circuit  court,  the  case  shall  be  certified  to 
the  latter  court,  and  thereupon  the  jurisdiction  of  the  county  court  ceases, 
unless  the  case  be  remanded  for  good  and  lawful  reason  thereto.  Acts  1877- 
78,  p.  339. 

For  these  reasons,  and  without  considering  other  questions  raised  and  dis- 
cussed on  the  record  at  the  bar,  we  are  of  opinion  to  reverse  the  judgment  of  the 
circuit  court,  and  to  set  aside  the  verdict,  and  all  the  proceedings  in  the  case 
in  the  circuit  court;  and  also  to  reverse  and  annul  the  order  of  the  county 
court  at  the  September  term  thereof,  1886,  sustaining  the  motion  of  the  at- 
torney for  the  commonwealth  to  arraign  the  prisoner,  and  refusing  to  enter- 
tiiin  the  motion  of  the  prisoner  for  a  continuance  before  his  arraignment,  and 
directing  the  case  to  be  certified  to  the  circuit  court.  And  we  are  further  of 
opinion  to  remand  the  case  to  the  said  county  court  for  further  proceedings 
to  be  had  therein  not  inconsistent  with  the  views  herein  express^ 
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United  Statis  Mitt.  Agoidbnt  Ass'n  e.  Newman. 

{Supreme  Oourt  of  Appeals  of  Virginia.    November  17,  1887.) 

1-^  IivsusAHOs— AooiDXHT  PoLicy— Dbath  by  Ir ha  lino  QA8. 

An  accident  insurance  policy  was  taken  out  for  the  benefit  of  plaintiff,  and  after- 
wards the  insured  was  found  dead  in  his  bed  in  a  hotel.  His  death  was  caused  by 
inhaling  coal  ttas.  The  policy  of  insurance  contained  a  clause  to  the  effect  that  no 
recovery  coula  be  bad  upon  the  policy  unless  it  was  established  by  clear  and  posi- 
tive proof  that  the  death  of  insured  was  '*  caused  by  external,  violent,  and  aoci- 
dental  means,"  or  where  death  was  caused  by  taking  "  poison,  or  by  the  contact 
with  poisonous  substances."  Much  testimony  by  chemists  was  given  as  to  wliether 
coal  gas  was  a  poison  or  poisonous  substance,  and  the  testimony  was  somewhat 
conflicting.  The  court  refused  to  instruct  the  jury  that  inhaling  coal  gas  was  a  tak- 
ing of  poison,  if  they  believed  ooal  gas  to  be  a  poisonous  substance,  which,  when 
inhaled,  destroyed  life.    Held,  not  error. 

2.  Samb. 

An  accident  insurance  policy  contained  a  clause  that  '*the  benefits  shall  not  ex- 
tend to  any  bodily  injury  of  which  there  shall  be  no  external  and  visible  signs  upon 
the  body  of  the  insured.'*  The  evidence  showed  that  the  body  of  the  insured,  when 
found,  had  bloody  froth  at  the  mauth,  and  spots  of  blood  upon  the  face  and  breasti 
*nd  red  spots  on  the  body.  The  defendant  asked  the  court  to  instruct  the  Jury  that 
if  there  were  no  visible  signs  of  injury^  upon  the  body  of  insured,  except  the  Aroth 
and  red  si>ot3,  it  did  not  constitute  visible  and  external  signs  of  injury.  Held^  that 
this  was  a  question  of  fact,  properly  determinable  by  the  Jury,  and  the  instruction 
was  rightly  refused. 

9.  8aMV— AOCIOBHT  POLIOT— Rm.B  Of  GONSTRUCriOff. 

An  accident  policv  of  insurance  contained  clauses  restrictive  of  the  liability  under 
the  policy.  He/d,  tnat  these  words  of  exception,  where  there  is  any  question  aa  to 
their  Intent,  should  be  construed  most  strongly  against  the  insurance  company. 

Shefey  A  Bumgardner,  for  plaintiff  in  error.  Elder  <&  Nelson  and  (?.  M> 
Cochran^  for  defendant  in  error. 

Laot,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  Au- 
gusta county,  rendered  on  Uie  third  day  of  December,  1886.  The  case  is  as  fol- 
lows: 

On  the  fourteenth  day  of  November,  1884,  a  certificate  of  membership  was 
issued  to  one  James  £.  Newman  for  the  benefit  of  his  sister,  Nora  New- 
man, a  child  about  five  years  of  age.  On  the  morning  of  September  3,  1885, 
the  said  James  £.  Newman  was  found  dead  in  bed,  in  a  room  in  a  public 
hotel  in  the  city  of  Richmond.  He  had  retired  to  bed  about  11  o'clock  the 
night  before,  and  had  requested  the  servant  to  call  him  about  6  o'clock  the  next 
morning.  The  servant,  upon  entering  the  room  next  morning  about  6  o'clock, 
found  the  room  full  of  coal  gas,  and  James  £.  Newman  dead  in  bed,  as  stated 
above.  Others  were  called,  among  them  the  proprietor  of  the  house,  a  police- 
man, and  the  coroner  of  the  city.  The  evidence  shows  that  the  dead  man  was 
lying  in  bed  in  quite  a  natural  position,  with  a  ball  of  tough  froth  over  his  mouth 
slightly  tinged  with  blood,  and  some  red  splashes  on  the  side  of  his  face  and 
on  his  breast.  All  the  indications  showed  that  he  had  been  killed  by  the  coal 
gas.  The  insurance  company,  the  said  '*The  United  States  Mutual  Accident 
Association,"  being  notified  of  his  death  and  its  character,  and  payment  be- 
ing demanded  of  the  amount  of  the  policy,  which  was  $5,000,  the  said  com- 
pany refused  to  pay  the  same,  upon  the  ground  that  the  deceased  came  to  his 
death  by  poison,  and  that  there  were  no  external  and  visible  signs  of  bodily 
injuries  upon  the  body  of  deceased;  the  policy  in  question  containing  a  pro- 
vision ''that  benefits  under  this  certificate  shall  not  extend  to  any  bodily  in- 
jury  of  which  there  shall  be  no  external  and  visible  sign  upon  the  body  of  the 
insured;  nor  to  any  bodily  injury  happening,  directly  or  indirectly,  in  conse- 
quence of  fits,  etc. ;  nor  to  any  death  or  disability  which  may  have  been  caused, 
wholly  or  in  part  or  jointly,  by  the  taking  of  poison,  or  by  the  contact  with 
poiBonoui  substances;  nor  to  any  ease  of  death  or  permanent  injury, — unless 
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the  claimant  under  this  certificate  shall  establish,  by  direct  and  positive  proof, 
that  the  said  death  or  personid  injury  was  caused  by  external,  violent,  or  ac- 
cidental means. " 

Suit  was  thereupon  instituted  in  the  circuit  court  of  Augusta  county. 
Upon  the  trial  much  evidence  was  adduced,  both  by  the  testimony  of  wit- 
nesses and  by  depositions;  instructions  were  asked  on  both  sides,  some  of 
which  were  given  and  some  refused  by  the  trial  court,  and  exceptions  taken 
to  the  rulings  of  the  court  upon  the  trial;  and  there  was  verdict  and  judg- 
ment for  the  plaintiff  for  $3,000,  whereupon  the  defendant  company  applied 
for  and  obtained  a  writ  of  error  to  this  court.  Tliere  was  no  motion  in  the 
court  below  to  set  aside  the  verdict  as  contrary  to  the  law  and  the  evidence, 
ajid  the  questions  here  are  upon  the  exceptions  taken  in  the  said  court  to  rul- 
ings there  given  upon  the  instructions  given  to  the  jury,  and  refused  by  tlie 
court. 

The  instructions  refused  by  the  court  were  the  fourth,  fifth,  and  eighth  in* 
struct!  ons  asked  by  the  defendant. 

The  fourth  instruction  is  as  follows:  "  (4)  That  if  the  jury  shall  believe  from 
the  evidence  that  the  plaintiff  has  established,  by  direct  and  positive  proof, 
that  James  E.  Newman  died  from  bodily  injuries  effected  through  external, 
violent,  and  accidental  means,  and  by  such  means  alone,  and  that  there  were 
external  and  visible  signs  of  such  injuiies  upon  the  body  of  said  James  E. 
Newman  at  the  time  of  his  death,  still  if  they  believe  from  the  evidence  that 
such  bodily  injuries  were  caused  by  the  taking  of  poison,  or  by  contact  with 
poisonous  substances,  on  the  part  of  said  James  £.  Newman,  whether  inten- 
tionaUy  or  unintentionally,  whether  accidentally  or  otherwise,  howsoever,  th« 
plaintiff  cannot  recover,  under  the  contract  sued  on  in  this  case;  and  the  jury 
are  further  instructed  that  the  inhalation  by  said  Newman  of  coal  gas  will 
suffice,  if  they  believe  from  the  evidence  that  such  gas  was  a  poisonous  sub- 
stance, and  caused  the  death  of  said  James  E.  Newman ;  and,  if  they  so  believe 
from  the  evidence,  they  must  find  for  the  defendant" 

The  fifth  instruction  was  as  follows :  ^  (5)  That  words  in  written  con  tracts, 
unless  they  are  technical  in  their  character,  must  be  construed  according  to 
their  common  acceptation  and  popular  meaning.  If,  therefore,  the  jury  shall 
believe  from  the  evidence  that  James  £•  Newman's  death  was  caused  by  the 
inhalation  of  coal  gas;  that  such  gas,  when  so  inhaled,  destroys  life;  is  con- 
sidered and  classed  by  medical  men  and  writers  generally  as  a  poisonous  sub- 
stance; and  is  recognized  as  a  poison  in  popular  and  common  acceptation, — 
then  they  must  construe  the  words  *  poison'  and  <  poisonous  substances'  as 
including  such  coal  gas;  and,  if  they  believe  that  said  James  £.  Newnian*s 
death  was  caused  by  the  inhalation  of  such  poisonous  coal  gas,  they  must  find 
Cor  the  defendant." 

The  eighth  instruction  was  as  follows:  '*(8)  If  the  jury  believe  from  the 
evidence  that  when  first  discovered  on  the  morning  of  the  thizd  of  September, 
1885,  the  body  of  James  E.  Newman  had  been  dead  from  four  to  six  hours; 
that  there  was  no  visible  signs  of  violence  upon  the  body;  that  there  was  a 
ball  of  froth  at  the  mouth,  and  some  splotclies  resembliug  the  eruption  oC 
measles  on  one  side  of  the  body ;  that  such  froth  on  the  mouth  and  red  splotches 
are  not  unusual  consequences  of  asphyxia,  after  death,  wlmtever  the  cause  of 
such  asphyxia  may  have  been;  and  that  in  other  respects  the  body  was  in  a 
placid  and  natural  state,  without  signs  of  distortion  or.struggle, — then  the  jury 
are  instructed  that  neither  the  dead  body  itself,  nor  such  froth  nor  splotches 
constitute  the  external  and  visible  signs  of  injury  upon  the  body  of  James  £• 
Newmun  effected  through  external,  violent,  and  accidental  means,  as  spoken 
of,  and  required  of  and  by,  the  policy  sued  on,  and  as  are  referred  to  in  the  in- 
structions already  given  to  the  jury,  and  without  proof  ol  which  to  the  satis- 
faction of  the  jury  they  must  find  for  the  defendant." 

The  court  refused  to  give  the  said  fourth  and  fifth  instructions,  becauae  they 
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were  misleading,  and  calculated  to  exclude  from  consideration  the  theory  of 
suffocation. 

Tlie  eighth  instruction  was  rejected  by  the  court,  because  it  involved  the 
province  of  the  jury,  and  determined  what  properly  belonged  to  them,  in  the 
opinion  of  the  court. 

The  court  had  already  instructed  the  jury,  by  the  first  instruction  asked  by 
the  defendant,  that  the  plaintiff  in  this  action  can  recover  only  upon  the  con- 
tract, evidenced  by  the  policy  of  insurance  or  certificate  of  membership  dated 
fourteenth  November,  1884,  including  the  application  for  membership  made 
IHirt  thereof,  and  the  conditions  contained  therein,  and  they  must  give  effect 
to  each  and  every  provision  and  stipulation  thereof  according  to  the  evidence 
before  them,  and  they  have  no  right  to  disregard  any  part  of  the  same  upon 
any  theory  or  opinion  of  theirs  that  it  ought  to  have  been  different  from  what 
it  is;  and,  secondly,  that,  to  entitle  the  plaintiff  to  recover  anything  in  this 
action,  she  must  establish,  by  direct  and  positive  proof,  that  James  £.  New- 
man died  from  bodily  injuries  effected  through  external,  violent,  and  acci- 
dental means,  and  that  his  death  was  caused  alone  by  such  external,  violent, 
and  accidental  means,  and  the  burden  of  proving  this,  by  direct  and  positive  ev- 
idence, rests  upon  the  plaintiff;  and,  by  the  defendant's  third  instruction,  that, 
to  entitle  the  plaintiff  to  recover,  she  must,  by  direct  and  positive  proof,  es- 
tablish the  fact  that  James  £.  Newman  died  from  bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  and  by  such  means  alone; 
but  she  must  also  satisfy  the  jury  that  there  were  external  and  visible  signs 
upon  the  body  of  the  said  James  E.  Newman  of  such  injuries  at  the  time  of 
bis  death.  The  jury,  upon  the  motion  of  the  defendant,  had  also  been  in- 
structed, in  the  sixth  instruction,  as  to  the  change  of  employment  on  the  part 
of  the  deceased  from  a  clerk  to  that  of  bar-tender,  which  reduced  the  recovery 
from  •5,000  to  $3,000,  as  provided  for  a  change  of  employment  to  one  more 
hazardous,  as  a  bar-tender  was  regarded  by  the  policy ;  and,  by  the  seventh 
instruction,  as  to  the  necessity  for  notice  of  death,  etc.,  as  required  by  the 
policy,  in  order  to  entitle  the  beneficiary  to  any  recovery. 

Having  so  instructed  the  jury  on  the  motion  of  the  defendant,  the  court 
gave  one  instruction,  on  the  motion  of  the  plaintiff,  in  lieu  of  the  fourth, 
fifth,  and  eighth  instructions  of  the  defendant,  rejected  by  the  court.  This 
instruction,  given  on  the  motion  of  the  plaintiff,  was  as  follows:  *'The  court 
instructs  the  jury  that  it  is  for  the  jury  to  determine,  upon  all  the  evidence  in 
this  cause,  whether  the  monoxide  of  carbon,  sometimes  called  carbonic  oxide, 
is  poisonous  or  not^  within  the  intent  and  meaning  of  the  words  <  poison'  or 
•  poisonous  substances.'  as  used  by  way  of  exception  and  proviso  in  the  policy 
in  suit;  and  even  if  they  should  believe  that  it  is  poisonous  within  such  in- 
tent and  meaning,  yet  if  they  believe  that  the  death  of  James  E.  Newman 
was  not  caused  by  this  carbonic  oxide,  but  by  the  elements  of  coal  gas  with 
which  it  was  combined,  and  that  such  other  elements  were  not  poisonous,  but 
acted  by  way  of  asphyxiation  or  suffocation,  then  this  would  be  death  by  ex- 
ternal, violent,  and  accidental  means,  within  the  intent  and  meaning  of  the 
policy.  This,  of  course,  is  based  upon  the  supposition  that  James  E.  Newman 
eame  to  his  death  by  breathing  coal  gas,  in  which  carbonic  oxide  was  present, 
— facts  which  are  for  the  jury  to  determine  on  the  evidence. " 

The  principles  upon  whicli  contracts  of  insurance  are  to  be  construed,  are 
well  uiKlerstood  in  the  profession,  and  have  been  clearly  laid  down  in  this  and 
other  appellate  tribunals,  and  are  to  be  found  in  all  the  text  writers.  The  prin- 
ciples applicable  to  them  are  the  same  as  those  which  obtain  in  the  construc- 
tion of  other  contracts.  The  same  rule  of  construction  which  applies  to  other 
instruments  applies  to  these  also.  They  are  to  be  construed  according  to  the 
sense  and  meaning  of  the  terms  used;  their  terms  are  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense,  unless  they  have  generally,  in  respect 
to  the  subject-matter,  as  by  the  known  usage  of  trade,  acquired  a  peculiar 
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sense,  distinct  from  the  popular  sense,  rendering  it  necessary  to  resort  to  et- 
trinsic  proof  in  order  to  determine  in  which  sense  they  are  used,  and  so  to  ex- 
plain their  ambiguity,  or  unless  the  context  evidently  points  out  that  they 
must  in  the  peculiar  instance,  and  in  order  to  effectuate  the  immediate  inten- 
tion of  the  parties,  be  understood  in  some  special  and  peculiar  sense.  Lotd 
Ellenborough,  in  RoherU<m  v.  French,  4  E.ist,  135.  It  is  a  contract,  and  is 
to  be  governed  by  the  same  principles  as  govern  other  contracts.  Its  lan- 
guage is  to  receive  a  reasonable  interpretation.  Its  intent  and  substance,  as 
derived  from  the  language  used,  should  be  regarded.  Full  legal  eflPect  should 
always  be  given  to  it,  for  the  purpose  of  guarding  the  company  against  fraud 
and  imposture.  Beyond  this,  we  would  be  sacriticing  substance  for  form,  fol- 
lowing words  rather  than  ideas.  Comfoot  v.  Fotoke,  6  Mees.  A  W-  358; 
Turley  v.  Inmraiice  Co,,  25  Wend.  874;  Tnmrance  Co.  v.  Warehouse  C6., 
93  U.  S.  527;  Murray  v.  Hatch,  6  Mass.  465;  Insurance  Co.  v.  Gwathmep, 
(in  this  court,  not  yet  officially  reported,)  1  S.  E.  Bep.  209.  And,  in  a  case 
where  it  can  be  fairly  claimed  that  two  constructions  can  be  placed  upon  the 
language  used  in  the  policy,  it  is  now  well  settled  that  the  one  is  to  be  adopted 
which  is  most  favorable  to  the  insured,  and,  in  case  of  doubt  as  to  the  meaii^ 
ing  of  terms  employed  by  an  insurance  company,  they  are  to  be  construed 
most  strongly  against  the  insurer.  West/all  v.  Insurance  Co.,  2  Duer,  49Q; 
Cropper  v.  Insurance  Co,,  32  Pa.  St.  351;  May,  Ins.  §  172  et  seq.;  Wood, 
Ins.  §§  126,  129,  156,  159. 

Justice  Story  said,  in  Palmer  v.  Insurance  Co,,  I  Story,  360:  **I  take  th6 
rule  to  be  clearly  established,  as  a  general  rule,  that  words  of  exception  in  any 
instrument  are  to  be  construed  most  strongly  against  the  party  for  whose  bcfn- 
efit  they  are  introduced,  and  this  rule  has  been  expressly  applied  to  words  <tf 
exception  in  policies  of  insurance,  as  well  in  England  as  in  this  court,  [cltiAg 
Blackett  v.  Insurance  Co,,  2  Cromp.  &  J.  244,  and  other  cases.]  Veria  for- 
tius a/cclpiuntur  contra  proferentem.  Now,  for  whose  benefit  are  these  words 
introduced?  Clearly  for  the  beneHt  of  the  underwriters,  as  they  aire  to  reliefs 
them  from  risks  for  which  they  would  otherwise  be  liable,  under  the  genenri 
words  of  the  policy.  They  are  not,  in  form  or  in  substance,  the  words  of  the 
insured,  but  words  of  exception  used  by  the  underwriters  to  exempt  them  from 
the  general  rule,  which  would  otherwise  attach  upon  them  during  the  whole 
term  of  time  for  which  the  policy  was  to  endure;"  citing  Yeaton  ▼.  Frjfi  % 
Cranch,  335. 

And  Lord  Hale  once  said:  ''The  judges  ought  to  be  curious  and  subtle  t6 
invent  reasons  and  means  to  make  acts  effectual  according  to  the  just  Intent 
of  the  parties.  They  will  not,  therefore,  cavil  about  the  propriety  of  words 
when  the  intent  of  the  parties  appears,  but  will  rather  apply  the  words  to  fal- 
fill  the  intent,  than  to  destroy  the  intent  by  reason  of  the  insufficiency  of  the 
words."     Crossing  v.  Scudamore,  2  Lev.  9. 

The  language  of  a  policy  is  to  be  construed  according  to  its  natural  mean- 
ing, its  ordinary  and  usual  signification,  except  when  such  a  constructloii 
would  render  the  words  used  senseless,  or  it  is  evident  from  the  general  scope 
and  intent  of  the  instrument  that  tlie  words  were  used  in  some  other  sense. 

As  we  have  seen  above,  one  of  the  exceptions  contained  in  this  policy  was 
when  death  was  caused  by  taking  poison,  or  contact  with  poisonous  sub- 
stances. There  was  much  conflict  in  the  evidence  given  by  experts  sworn  in 
the  case  as  to  the  meaning  of  poison,  and  whether  coal  gas  was  a  poison,  and 
whether  death  by  inhaling  coal  gas  was  a  death  caused  by  the  poisonous  ^e^ 
ments  admitted  to  be  present  therein,  or  by  suffocation  or  asphyxia  caused  by 
inhaling  this  irrespirable  substance  before  the  poisonous  elements  had  time 
to  act. 

Professor  Mallet,  a  sworn  expert  in  the  case,  and  a  distinguished  medicd 
chemist,  and  incumbent  of  the  chair  of  chemistry  and  toxicology  at  the  Uni- 
versity of  Virginia,  after  giving  the  constituents  of  coal  gas,  s^d:  "In  < 
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of  death  by  coal  gas  thus,  there  are  two  causes  active  in  producing  death, — 
one,  carbonic  oxide,  acts  directly;  the  other  gases  act  simply  bjr  excluding  the 
air.  Ultimately,  it  is  asphyxia  in  both  cases.  Carbonic  acid  is  a  poison,  using 
the  word  'poison*  in  a  loose  sense,  and  in  the  same  loose  sense  you  would 
call  water  a  poison.  Carbonic  oxide  produces  death  in  the  same  way  as  does 
carbonic  acid,  but  it  can  be  called  more  poisonous  than  carbonic  acid  if  vol- 
ume is  to  be  considered;  it  not  requiring  so  much  carbonic  oxide  as  carbonic 
acid  to  cause  death.  In  death  by  suffocation  or  asphyxia,  the  lack  of  oxygen 
to  supply  the  system  stimulates  the  nerve  center,  at  the  base  of  the  brain,  to 
exhaustion.  When  it  reaches  the  point  of  exhaustion,  it  fails  to  control  the 
respiratory  muscles,  and  they  cease  to  act.  Death  is  caused  in  this  way,  i,  e,, 
by  suffocation,  by  carbonic  acid,  by  carbonic  oxide,  choking,  drowning,  etc. 
Death  by  suffocation  or  asphyxiation  results  from  the  cutting  off  of  the  Bup- 
ply  of  oxygen  for  the  blood,  and  the  prevention  of  the  discharge  of  carbonic 
acid  in  the  blood.  Coal  gas  kills,  both  by  the  shutting  off  the  supply  of  oxy- 
gen, and  preventing  the  discharge  of  carbonic  acid  in  the  blood.  If  there 
were  no  carbonic  oxide  in  the  coal  gas,  it  would  still  certainly  produce  death. 
Using  the  word  *  poison  '  in  a  loose  and  general  sense,  both  carbonic  oxide 
and  carbonic  acid  are  poisonous;  used  in  a  strict  sense,  neither  are  poisons^ 
Both  canse  death  by  suffocation.  Using  the  word  *  poison  *  in  a  loose  sense, 
a  great  many  things  are  called  poisons,  in  the  sense  of  poisoning, — that  is  to 
say,  they  produce  death,— wliile,  strictly  speaking,  they  are  not  poisons. 
Ground  glass  taken  into  the  stomach  will  cause  death;  in  which  case  it  is  said 
often  that  a  person  was  poisoned  by  it,  when,  in  fact,  death  was  caused  by 
inflammation  or  ulceration  of  the  bowels,  caused  by  the  glass.  Did  I  use  the 
word  <  poison '  in  a  loose  sense,  I  would  say  a  person  drowned  was  poisoned. 
If  you  say  a  man  was  poisoned  by  coal  gas,  you  would  have  to  say  a  man 
drowned  was  poisoned  by  water.  Poison  is  a  substance  which,  when  taken 
into  the  body,  is  capable  of  destroying  some  part  or  parts  of  the  body,  so  atf 
to  leave  them  permanently  incapable  of  performing  their  functions.  Car- 
bonic acid  is  always  in  the  blood,  and,  as  such,  is  not  a  poison  under  thcj 
above  definition.  Carbonic  oxide  is  not  a  poison  under  my  definition,  because 
it  ia  gi^en  off  from  the  blood  in  the  same  way  as  carbonic  acid,  only  luor^ 
slowly.**  And  gave  it  as  his  opinion, from  the  evidence  of  the  undertaker  ais 
to  the  color  of  the  blood  which  issued  from  the  body  during  the  embalming 
process,  that  there  was  no  carbonic  oxide  present.  He  said:  "From  the  evi- 
dence in  this  case,  all  of  which  I  have  heard,  in  my  opinion  Newman^s  death 
was  caused  by  external,  violent,  and  accidental  means." 

Other  views  were  presented  by  other  chemists,  some  of  them  differing  from 
and  in  conflict  with  the  views  of  Dr.  Mallet.  But  under  the  circumstancei 
detailed,  and  the  state  of  the  evidence,  the  circuit  court  did  not  err  in  refus- 
ing to  instruct  the  jury,  in  effect,  that  inhaling  coal  gas  was  a  taking  of  poi- 
son, if  they  believed  coal  gas  to  be  a  poisonous  substance  which  when  inhaled 
destroys  life,  and  the  fourth  and  fifth  instructions  were  properly  substituted 
by  the  instruction  given. 

The  eighth  instruction  was  properly  rejected,  because  it  in  terms  asserted 
conclusions  of  fact,  properly  determinable  by  the  jury,  as  to  whether  there 
were  external  signs  of  injury  upon  the  body,  whereas  the  jury  might  well  find 
that  there  had  been  injury  to  the  body  when  death  had  actually  occurred. 
And  we  are  further  of  opinion  that  the  law  of  the  case  was  correctly  expounded 
to  the  jury  by  the  instructions  given  by  the  court,  and  that  there  is  no  error 
in  the  action  of  the  court  in  giving  said  instructions  to  the  jury* 

We  think  there  is  no  error  in  the  judgment  of  the  circuit  court  of  AugusU 
county  complained  of,  and  the  same  must  be  affirmed. 
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State  v.  Eheby. 
{Supreme  QwH  af  North  OdroUna.    November  7,  1887.) 

1.  Irtoxtgatino  LIQUOB9— Ix>gal  Option— Impbaghmxitt  of  Blbctioh. 

On  an  indictment  charging  the  violation  of  a  local  option  law,  the  defendant  ob- 
jected that  the  election  at  which  the  law  was  adopted  was  not  held  in  accordance 
with  the  provisions  of  Code  N.  C.  ^  3114,  which  makes  it  the  duty  of  the  board  of 
county  comuiissioners  to  order  elections  upon  the  petition  of  one-fourth  of  the  qual- 
ified voters^  etc.  The  evidence  showed  that  the  election  in  question  was  ordered  bv 
the  board ;  that  it  was  held,  and  the  returns  ma^e  and  canvassed  i  and  the  result 
prodainied  according  to  law ,  but  there  was  no  proof  that  such  election  had  been 
ordered  upon  petition  as  aforesaid.  Held,  that  the  result  of  the  election  as  decided 
and  proclaimed  is  conclusive  upon  any  collateral  proceeding,  and  can  only  be  im- 
peached or  attacked  in  a  direct  proceeding. 

2.  Bams— T^ooAL  Optiow— Evidekci. 

On  an  indictment  for  violation  of  a  local  option  law,  when  the  valldifcy  of  the 
election  at  which  the  law  was  adopted  is  in  question,  copies  of  the  proceedings  of 
the  county  commissioners  and  board  of  canvassers,  admitted  to  be  genuine,  may 
properly  be  received  as  evidence. 

3.  Samb— Local  Optiow— Illegal  Sale— Iwdictmkkt. 

The  sale  of  liquor  in  violation  of  a  local  option  law  is  an  indictable  offense. 

4.  Same— Local  Option— Indictmbnt— Sale  fob  Medical  Purposes. 

On  an  indictment  for  violation  of  a  local  option  law,  it  is  not  error  for  the  court 
to  refuse  to  charge  that  the  state  ought  to  show  that  the  liquor  was  not  sold,  upon 
the  prescription  of  a  physician,  for  medical  purposes. 

Appeal  from  saperior  court,  Wake  county;  Shepherd,  Judge. 
.  The  Attorney  General,  for  the  State.    /.  C.  L.  Harris,  for  defendant. 

Davis,  J.  This  was  an  Indictment  tried  before  Shepherd,  J.«  at  March 
term,  1887,  of  Wake  superior  court.  The  indictment  contained  three  counts, 
the  first  two  of  which  charged  a  violation  of  the  local  option  law  in  Baleigh 
township,  adopted  at  an  election  held  on  the  seventh  of  June,  1886;  and  the 
third  for  retailing  without  license.  The  third  count  was  abandoned.  Qara 
Haywood,  a  witness  for  the  state,  testified:  "I  bought  liquor  of  defendant  at 
his  store  in  Raleigh  during  last  December.  I  bought  three  times  during  the 
month.  I  got  ten  cents'  worth  each  time.  I  did  not  get  as  much  as  a  quart." 
The  state  then  introduced  the  record  of  the  meeting  of  the  board  of  county 
commissioners,  at  which  the  votes  of  the  election  on  prohibition  were  can- 
vassed, a  copy  of  which,  marked  *'A,"  is  sent  ap  with  the  record,  and  also  the 
return  of  the  judges  of  election,  a  copy  of  which,  marked  "B,"  is  filed  with 
the  record;  also  the  original  returns  of  the  election,  but  these  were  not  read. 
It  was  admitted  that  these  were  genuine,  and  that  the  subscribers  were  the 
Judges  of  the  election,  appointed  therein. 

The  whole  of  the  documentary  evidence  was  objected  to,  because  the  elec- 
tion was  not  held  according  to  law,  and  that  neither  the  judges  of  the  election 
nor  the  county  commissioners  had  authority  to  canvass  or  to  declare  the  result. 
Also  because  the  indictment  failed  to  charge  that  there  had  been  any  declara- 
tion as  to  the  result  of  said  election.  The  court  admitted  the  evidence,  and 
the  d«*fendant  excepted. 

'  The  record  of  the  proceedings  of  the  board  of  county  commissioners,  sent 
up  as  part  of  the  case,  recites  that,  'Mn  conformity  to  an  order  made  at  the 
meeting  of  the  board  of  county  commissioners  on  the  fifth  day  of  March,  1886, 
the  board  began  the  canvassing  of  the  votes  cast  at  the  election  held  on  the 
seventh  instant  on  the  question  of  the  sale  of  spirituous  liquors  in  the  towns 
and  townships  in  the  county  in  which  elections  had  been  ordered  by  the 
bpard."  Then  follows  at  length  and  in  full  the  action  of  the  board  upon  the 
various  questions  and  objections  raised  before  them,  followed  by  an  abstract 
of  the  returns  of  the  judges  of  elections,  from  the  several  wards  and  precincts 
of  the  city  of  Raleigh  and  Raleigh  township,  made  to  the  board  of  county 
commissioners,  giving  the  number  of  votes  cast  in  each  ward  and  precinct  for 
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''prohibition"  and  for  "license,"  making  the  total  number  of  votes  cast  for 
"prohibition"  at  said  election  in  Raleigh  township  1,^0  votes,  and  the  total 
number  of  votes  cast  for  ''license"  in  Raleigh  township  at  said  election  1,202 
votes;  there  being  a  majority  of  58  votes  at  said  election  for  "prohibition." 

These  returns  were  certified  to  the  board  of  county  commissioners  of  Wake 
under  the  hands  and  seals  of  the  canvassing  board,  composed  of  one  member, 
selected  by  the  registrar  and  poll-holders  from  each  of  the  respective  wards 
and  voting  precincts  of  Raleigh  and  Raleigh  township,  and  the  result  was 
proclaimed  at  the  court-bouse  door.  There  was  evidence  tending  to  show 
that  there  had  been  no  election  reversing  the  result  of  the  said  election. 

The  defendant  asked  the  court  to  give  the  following  instructions:  "That 
there  is  a  total  absence  of  proof  of  the  condition  precedent  to  the  election,  to- 
wit,  the  petition  of  one-fourth  of  the  qualified  voters  of  said  township,  made 
to  the  commissioners,  asking  that  said  election  be  held,  and  that  the  commis- 
sioners examined  and  found  that  the  requisite  number  of  qualified  voters  had 
signed  said  petition,  and  that  the  election  was  ordered  in  consequence  of  said 
petition  and  said  examination,  and  therefore  the  defendant  should  be  acquitted. 
Also  that  the  state  ought  to  show  that  the  liquor  was  not  sold  upon  the  pre- 
scription of  a  ptiysician,  and  for  medical  purposes."  The  court  declined  to 
give  these  instructions,  and  the  defendant  excepted.  ".The  court,  after  ex- 
plaining to  the  jury  the  allegations  in  the  bill  in  reference  to  the  election, 
chai'ged  that,  the  original  returns  not  having  been  read  in  evidence,  it  did  not 
appear  that  they  complied  with  the  statements  contained  in  the  Exhibits  A 
and  B,  and  that  upon  these  proceedings  they  would  be  warranted  in  finding 
that  the  question  of  prohibition  had  been  submitted  to  the  qualified  voters  of 
Raleigh  township,  and  that  a  majority  had  voted  for  "prohibition,"  and  the 
result,  as  declared,  alleged  in  the  first  and  second  counts;  that  if  they  were 
fully  satisfied  of  this»  and  that  defendant  sold  liquors  as  stated  by  Clara  Hay- 
wood, they  would  convict  the  defendant  upon  either  of  said  counts,  provided 
no  election  had  been  held  reversing  the  result  of  said  alleged  election. "  There 
was  a  verdict  of  guilty,  and  the  defendant  moved  in  arrest  of  judgment,  for 
that  the  said  counts  did  not  charge  an  indictable  offense.  Motion  overruled, 
and  the  defendant  excepted. 

Section  3114  of  the  Code  makes  it  the  duty  of  the  board  of  county  commis- 
sioners to  order  elections  upon  the  petition  of  one-fourth  of  the  qualified  vot- 
ers, etc.  Section  3115  provides  that  such  elections  "shall  be  held,  and  returns 
made,  under  the  same  rules  and  regulations  as  prescribed  for  holding  elec- 
tions for  members  of  the  general  assembly,  so  far  as  the  same  may  be  ap- 
plicable, except  as  herein  modified."  The  evidence  shows  that  the  election 
was  ordered  by  the  board  of  county  commissioners;  that  it  was  held  and  the 
returns  made  and  canvassed,  and  the  result,  as  ascertained,  proclaimed  at 
the  court-house  door,  in  accordance,  as  near  as  applicable,  with  the  rules  and 
regulations  prescribed  for  the  holding  of  elections  for  members  of  the  gen- 
eral assembly.  "For  all  legal  purposes  the  result  of  the  election  Is  what  it  is 
declared  to  be  by  the  authorized  board  of  canvassers,  empowered  to  make  the 
canvass  at  the  time  when  the  returns  should  be  made,  until  their  decision 
has  been  reversed  by  a  superior  power."  Norment  v.  Charlotte^  85  N.  C. 
387.  The  copies  of  the  proceedings  of  the  county  commissioners  and  board 
of  canvassers,  admitted  to  be  genuine,  were  properly  received  as  evidence. 
The  result  of  the  election,  as  decided  and  proclaimed,  is  conclusive  in  any  col- 
lateral proceeding.  It  is  to  be  taken,  pHmafade^  that  every  necessary  req- 
uisite has  been  complied  with.  All  facts  necessary  to  the  validity  of  the 
election  must  be  ascertained  and  determined,  and,  when  proclaimed,  must  be 
final  and  conclusive,  unless  impeached  or  attacked  in  some  direct  proceeding. 
The  objection,  therefore,  to  the  validity  of  the  election  for  the  want  of  proof 
of  the  conditions  precedent,  etc.,  cannot  be  sustained,  and  there  was  no  error 
in  the  refusal  of  the  court  to  charge  as  requested.    Simpson  v.  Commission* 
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ers,  84  N.  C.  158;  Worment  v.  Charlotte,  85  N.  C.  387;  Cain  ▼.  CommisHon- 
era,  86  N.  C.  8;  Smallwood  v.  New  Berne,  90  N.  C.  36. 

Neither  was  there  any  error  in  refusing  to  charge  the  jnry  that  the  staifce 
ought  to  show  that  the  liquor  was  not  sold  upon  the  prescription  of  a  phy- 
sician, and  for  medical  purposes.  It  was  purely  a  matter  of  defense,  If  such 
ground  of  defense  existed,  entirely  within  tlie  knowledge  of  the  defendant, 
and  must  come  from  him.  It  was  not  alleged  in  the  indictment,  nor  was  it 
necessary  for  the  state  to  allege  or  prove  it.  State  v.  George,  93  N.  C  567. 
This  is  too  clear  to  need  citation  of  authorities.  By  virtue  of  the  efection  re- 
ferred to,  it  became  unlawful  to  sell  spirituous  liquor  in  Raleigh  township, 
•and  the  offense  charged  is  that  the  defendant  '*  willfully  and  unlawfully  did 
sell  one  gill  of  spirituous  liquor'*  to  the  witness  Haywood  in  Baleigh  town- 
ship, and  the  molion  in  arrest  of  Judgment  was  properly  refused.  There  is 
no  error. 


Gilmer  9.  Holton. 

{Sujireme  Oowt  of  North  QiroHna.    November  7, 1887.) 

Offick  akd  Officebs— AppoiyniBirT^JTOTiCEs  of  tbk  Pbacb. 

Const.  N.  C.  {  28,  art.  4,  provides  that  when  the  office  of  Jasiioe  of  the  peace  b^ 
conies  vacant,  and  the  voters  of  the  district  fail  to  elect,  the  clerk  of  the  superior 
court  shall  appoint  to  fill  the  vacancy.  Code  N.  C.  $  8J9,  provides  that  Justices  of 
the  peace  shall  be  elected  by  the  legislature.  Acts  N.  C.  1885,  e.  2K8,  repealing  alt 
conflicting  laws,  provides  that  all  appointments  made  by  the  legislature  shall  be 
Toid  unless  the  appointees  qualify  in  three  months,  and  that  the  governor  shall  fill 
■all  vacancies  so  occurring  by  an  appointment  for  the  unexpired  term.  The  l^sla- 
ture  appointed  a  Justice,  who  faileo  to  qualify  in  the  time  prescribed,  and  the  gov- 
•emor  appointed  the  plaintiff  to  fill  the  vacancy.  Plaintiff  being  duly  notified,  and 
with  proper  credentials,  appeared  before  the  clerk  of  the  court,  the  defendant,  to 
qnaliry,  who  refused  to  qualify  him.  Code  N.  C.  |  821,  provides  that  a  jusUce  shall 
qualify  before  the  clerk  of  the  superior  court,  and  the  clerk  shall  file  the  oath. 
Held^  that  the  act  of  appointment  in  no  way  conflicts  with  article  4,  section  28|  d 
the  constitution. 


Appeal  from  superior  court,  Gtiilford  county;  Shepherd,  Judge. 
/.  T.  MoreTiead  and  /.  W.  Forbis,  for  plaintiff.    JS.  C.  Smith,  for  defend 
ant. 

Smith,  C.  J.  The  genei*al  assemblyat  its  session  held  in  187&-77  passed  aa 
act  to  establish  county  governments,  wherein  it  is  provided,  under  the  au- 
thority of  a  recent  constitutional  amendment,  that  justices  of  the  peace  shall 
be  elected  by  the  general  assembly,  and  abrogating  all  the  inconsistent  pro- 
visions contained  in  article  7  of  the  constitution,  except  sections  7, 9,  and  13, 
Acts  1876-77,  c.  141.  This  enactment,  with  some  modification  in  its  terms, 
is  embodied  into  the  Code,  (section  819, )  which  declares  that  at  each  regular  hi- 
«nnial  session  the  general  assembly  shall  elect  one  Justice  of  the  peace  for  each 
township  in  the  several  counties  of  the  state,  who  shall  hold  their  ofl^oes  for 
the  term  of  six  years.  It  further  enacts  that  in  addition  to  the  justices  be- 
fore mentioned,  and  when  the  terms  of  those  then  in  office  shall  expire,  there 
shall  be  elected  an  additional  justice  of  the  peace  for  each  township  in  which 
rony  be  situated  a  city  or  incorporated  town,  and  also  one  for  every  1,000  in- 
habitants in  such  city  or  town,  who  shall  hold  their  ofl^ces  for  six  years;  that 
the  term  of  office  shall  begin  on  the  first  Thursday  in  August  next  after  the 
election  of  them  severally,  and  those  heretofore  or  hereafter  elected  shall  re- 
main in  office  until  their  respective  terms  expire.  This  was  followed  by  aa 
act  passed  in  1885,  c.  288,  which  (repealing  all  laws  in  conflict)  declares  all 
appointments  of  Justices  of  the  peace  made  by  the  general  assembly  void,  mi- 
less  such  appointee  shall  qualify  within  three  months  thereafter,  (section  1;) 
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And  that  all  unfilled  appointments  "occurring  under  the  provisions  of  the 
preceding  section  in  the  office  of  justice  of  the  peace  shall  be  filled  for  the  term 
by  appointment  by  the  governor." 

The  present  action » begun  by  the  issue  of  summons  on  the  twenty-third  day 
of  July,  1887»  is  to  obtain  a  mandamus  against  the  defendant,  clerk  of  the 
superior  court  of  Quilford,  to  compel  him  to  administer  the  oath  of  office  re* 
qi^xed  of  a  justice  of  the  peace,  so  as  to  enable  him  to  assume  and  enter  upon 
tne  duties  thereof,  at  the  expiration  of  the  term  of  the  present  incumbent. 
The  cause  coming  on  for  trial  before  Shepherd,  J.,  upon  the  pleadings  and 
facts  agreed,  he  gave  judgment  directing  the  mandate  to  issue,  and  the  de- 
fendant appealed . 

The  following  are  the  facts  agreed:  (1)  That  at  its  session  of  1888  the 
legislature  elected  one  G.  L.  Anthony  as  a  justice  of  the  peace  for  Gilmer 
township,  in  said  county,  who  qualified  in  the  time  prescribed  by  law,  and 
whose  term  of  office  began  on  the  first  Thursday  in  August,  1883,  and  lasted 
till  the  first  Thursday  in  August,  1887.  (2)  That  at  its  session  of  1887  the 
legislature  elected  one  F.  A.  Mathews  as  a  justice  of  the  peace  to  succeed  the 
said  Anthony  in  said  township,  whose  appointment  was  duly  certified  by  the 
secretary  of  state  to  defendant  clerk,  and  who,  being  duly  notified  of  his  elec- 
tion, (the  same  having  been  made  in  the  month  of  March,  18i87,)  failed  to 
qualify  within  the  time  prescribed  by  law;  and  thereupon,  on  the  seventh  of 
July,  1887,  the  governor  of  the  state  appointed  the  plaintiff  asa  justice  of  the 
peace  for  said  township  to  fill  the  unfilled  appointment  growing  out  of  such 
failure  of  said  Mathews  to  qualify.  (3)  That  a  list  of  justices  of  the  peace 
appointed  for  said  county  by  the  governor  to  fill  the  unfilled  appointments 
that  had  occurred  by  the  failure  of  those  elected  by  the  legislature  to  qualify 
within  the  time  prescribed  by  law,  including  the  name  of  the  plaintifi',  was 
prepared,  certified,  and  signed  by  the  governor,  attested  by  the  se<il  of  the 
state,  and  countersigned  by  W.  L.  Saunders,  secretary  of  state;  that  said  cer- 
tificate was  inclosed  in  an  envelope  addressed  J.  W.  Forbis,  Esq.,  at  Greens- 
boro, who  received  the  same  on  the  ninth  day  of  July,  1887,  and  presented  the 
same  and  filed  it  with  the  defendant  clerk  on  the  tenth  day  of  July,  1887,  ac- 
cording to  the  directions  of  the  governor  in  liis  letter  to  J.  W.  Forbis.  (4> 
That  on  the  sixteenth  day  of  July,  1887,  the  plaintiff  appeared  before  the  de- 
fendant clerk,  and  demanded  to  be  qualified  as  such  justice  of  the  peace  in 
and  for  said  township,  by  virtue  of  such  his  appointment  by  the  governor,, 
when  the  defendant  declined  to  qualify  him .  (5)  That  in  consequence  of  such 
refusal  the  plaintiff  began  this  action  on  the  twenty-third  of  July,  1887. 

It  is  the  duty  of  the  clerk  to  administer  the  oath  to  the  justices  so  elected 
or  appointed,  and  then  to  take  and  subscribe  the  same  when  so  adminis- 
tered before  him.  Code,  §  821.  The  defendant  declined  to  do  this,  upon 
the  ground  of  a  supposed  incompatibility  of  the  statute  with  section  28,  art. 
4,  Const.,  which  remains  in  force  unaffected  by  legislation.  This  section 
is  in  these  words:  **  When  the  office  of  justice  of  the  peace  shall  become  va- 
cant otherwise  than  by  expiration  of  the  term,  and  in  case  of  a  failure  of  the 
yoters  of  any  district  to  elect,  the  clerk  of  the  superior  court  for  the  county 
shall  appoint  to  fill  the  vacancy  for  the  unexpired  terra." 

Previous  to  the  changes  made  in  the  provisions  of  article  7,  the  justices  of 
the  peace  were  chosen  by  the  qualified  voters  of  the  several  townships;  and, 
under  the  section  recited,  vacancies  in  the  office  arising  from  the  failure  of 
the  voters  to  make  an  election,  or  occasioned  by  death,  resignation,  or  other 
cause,  during  and  before  the  expiration  of  the  term,  were  filled  by  the  clerk* s 
appointment,  and  these  respective  provisions  were  in  harmony.  But  the  re- 
sult of  the  legislation  on  the  subject  is  to  render  impossible  the  contingency 
first  mentioned;  since,  as  there  can  be  no  legal  election  in  the  townships, 
there  can  be,  in  no  just  legal  sense,  a  failure  of  the  voters  to  elect.  This 
elause  in  section  28  thus  becomes  practically  inoperative,  though  remaining 
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in  force  to  meet  any  future  condition  produced  by  legislation  to  wbicli  It 
miglit  then  be  applicable. 

The  other  contingency  in  which  the  clerk  may  exercise  the  power  of  ap- 
pointment is  that  of  a  vacancy  occurring  during  a  term,  and  is  confined  to 
filling  the  unexpired  portion  of  it.  This  is  not  the  case  before  us.  The  term 
of  the  incumbent,  G.  L.  Anthony,  liad  not  terminated  when  the  plaintiff  was 
appointed,  and  would  not  terminate  before  the  first  Thursday  of  the  next 
month,  and  the  governor's  appointment  was  for  a  full  term  to  begin  at  that 
time,  and  in  the  mean  time  tlie  person  then  occupying  the  office  was  not  to  be 
disturbed.  So  the  act  of  appointment  Ji  in  nowise  in  conflict  with  that  part 
of  section  28. 

It  is  a  proper  occasion  for  us  to  remark  that  if  every  subordinate  officer  In 
the  machinery  of  state  government  is  to  assume  an  act  of  the  legislature  to 
be  in  violation  of  the  constitution,  and  refuse  to  act  under  it,  it  might 
greatly  obstruct  its  operations,  and  lead  to  most  mischievous  consequences. 
This  is  only  permissible,  if  at  all,  in  cases  of  plain  and  palpable  violations  of 
the  constitution,  or  where  irreparable  harm  may  follow  the  action.  The  de- 
fendant is  merely  required  to  administer  the  oath,  which  interferes  with  no 
one,  instead  of  refusing  to  perform  a  clejir  duty  imposed;  and  he  could  as  well 
afterwards,  if  such  he  deemed  to  be  the  mandate  of  the  constitution,  proceed 
to  make  an  appointment  himself,  and  thus  leave  to  the  contesting  claimants 
of  the  office  the  settlement  of  the  issue,  and  the  determination  of  their  re- 
spective rights.  The  administration  of  the  oath  does  not  put  the  appointee  in 
possession  of  the  office,  but,  being  qualified,  entitles  him  to  enter  upon  its 
duties,  and  exercise  its  functions,  eo  instante,  without  proceedings*  when 
the  existing  term  expired. 

We  are  clearly  of  opinion  that  the  appointment  of  the  plaintiff  was  regular 
and  proper,  and  warranted  by  law,  and  that  he  was  entitled  to  take  the  oath 
of  office  before  the  defendant  as  clerk.  There  is  no  error,  and  the  Judgment 
must  be  affirmed. 


Creech  t).  Greeoh. 

{Supreme  Omtrt  of  North  Oarolina,    November  7, 1887.) 

1.  Daxaobs— ToBT— Pbssoral  Ivjuribb. 

In  an  action  on  an  apprentice  bond,  the  evidence  tended  to  show  that  the  ap- 
prentice was  re<]iiired  to  work  beyond  his  capacity;  that,  in  order  to  ooniplele  his 
task,  be  sometimes  worked  in  the  night;  and  that  if  be  failed  he  was  whiuped. 
Hefd,  that  these  facts  warranted  a  charge  that  the  plaintiff  could  recover.  Ir  any- 
thing, only  the  damages,  if  any,  caused  by  a  breach  of  the  bond ;  and  that,  if  the 
t'nry  should  find  that  the  plaintiff  suffered  actual  damage  by  permanent  injury  to 
lis  health,  they  should  say,  from  the  evidence,  what  the  damage  was. 

2.  Sahk. 

In  an  action  for  damages  resulting  from  the  breach  of  an  apprentice  bond,  the 
evidence  tended  to  show  that  the  apprentice  was  required  to  work  beyond  his  csr 
pacity,  and  that,  in  order  to  complete  his  tasks,  he  worked  in  the  night,  and  thai 
If  he  failed  to  perform  them  he  was  whipped.   The  judge  ciiarged  the  jurv  thai  the 

}>laintiif  could  not  recover  exemplaiy  or  punitive  damages.    Beld,  that  this  waa  ai 
iavorable  to  the  defendant  as  could  be  justly  asked. 

3.  Sams. 

In  an  action  for  damages  on  a  breach  of  an  apprentice  bond,  the  Judj^e  charged 
the  jury  that  '*  there  was  no  evidence  of  actual  damage,"  and  that,  **]f  they  should 
find  that  the  plaintiff  had  suffered  actual  damage  by  permanent  injury  to  bis 
health,  •  •  «  they  should  say,  from  the  evidence,  what  that  damage  was,'*  etc. 
Held  that,  by  "  actual  damage,"  reference  was  bad  to  such  direct  damages  as  could 
be  fixed  by  evidence,  and  weighed  and  measured  by  the  jury,  and  it  was  not  meant 
that  there  was  no  evidence  tending  to  show  such  damages  resulting  to  the  plaintiff 
f^om  the  breaches  complained  of  as  would  entitle  him  to  more  than  nominal  dam- 
axes. 

4.  Boifi>— Appbivtiob  Bond— Actiov  ok— Pabsib. 

Code  N.  C.  {  10,  provides  that  **  the  apprentice  may  bring  an  action  on  aach  in- 
denture in  the  name  of  the  clerk  and  his  suocesBom,  and  recover  any  damages  i 
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tained  by  reason  of  the  breach  of  the  covenants  contained  in  said  indenture."  The 
bond  sned  on  ran  to  P.  T.  Massey,  judge  of  probate,  but  the  action  was  brought  in 
the  name  off  his  successor,  L.  R.  Waddeli,  upon  the  relation  of  the  apprentice,  to 
recover  for  alleged  breaches  of  the  bond  by  the  master  of  the  apprentice.  Held, 
that  the  suit  was  properly  brought. 

Appeal  from  superior  court,  Johnston  county;  Shepherd,  Judge. 

Action  for  breach  of  an  apprentice  bond.  Code  N.  0.  §  10,  provides  that 
''the  apprentice  may  bring  an  action  on  such  indenture  jn  the  name  of  the 
clerk  and  his  successors,  and  recover  any  damages  sustained  by  reason  of  the 
breach  of  the  covenants  contained  ui,  said  indenture. "  The  clerk  of  the  su- 
perior court  has  probate  povirer,  and  fl  called  probate  judge  and  clerk  indiffer- 
ently*   The  other  important  facts  appear  in  the  opinion. 

BuHbeett  Busbee,  for  plaintiff.    Argo  <§  Argo,  for  defendant. 

Davis,  J  Civil  action  tried  before  Shepherd,  J.,  at  spring  term,  1887, 
of  Johnston  superior  court.  By  indenture,  made  the  eleventh  day  of  January, 
1873,  "between  P.  T.  Massey,  probate  judge  of  the  county  of  Johnston,  and 
his  successors  in  office,"  and  the  defendant,  Edwin  J.  T.  Creech,  the  relator, 
Kedar  W.  Creech,  was  bound  as  an  apprentice  to  the  said  E.  J.  T.  Creech, 
who  covenanted  and  agreed  to  teach  and  instruct  the  said  apprentice,  or  cause 
him  to  be  instructed,  in  the  art  and  business  of  farming,  etc.,  and  to  provide 
the  said  apprentice  "sufficient  diet,  washing,  lodging,  and  apparel,  fitting  for 
an  apprentice,  and  also  provide  for  his  education  in  reading,  writing,  and 
arithmetic,  and  also  all  other  things  necessary  both  in  sickness  and  in  health." 
This  action  was  instituted  in  the  name  of  L.  B.  Waddell,  clerk,  etc.,  to  the 
use  of  the  plaintiff,  against  the  defendant,  to  recover  for  alleged  breaches  of 
this  bond  by  the  defendant,  E.  J.  T.  Creech.  The  alleged  breaches  are  as 
follows:  That  defendant  failed  to  provide  suitable  diet  for  said  apprentice; 
that  he  failed  to  provide  suitable  lodging,  etc. ;  that  he  required  of  said  ap- 
prentice work  far  beyond  his  capacity  to  perform,  while  he  was  a  boy  of  12 
years  of  age;  that  by  reason  of  insufficient  diet,  lodging,  etc.,  and  especially 
by  reason  of  arduous  labor  required  of  the  apprentice,  K.  W.  Creech,  both  by 
day  and  night,  which  impaired  his  health,  etc. 

The  allegations  made  in  the  complaint  were  denied  by  the  defendant's  an- 
swer, and  the  following  issues  were  submitted  to  the  jury,  the  answers  to 
which  were  as  indicated :  "  (1)  Did  defendant  commit  the  breaches  of  the  bond 
set  out  in  the  complaint,  or  any  of  them?  Answer  Yes.  (2)  What  damages 
has  plaintiff  sustained  by  reason  of  such  breaches ?  A,  $325.  (3)  Isplain- 
tiff*s  cause  of  action,  if  any,  barred  by  the  statute  of  limitations?    A.  No." 

The  evidence  at  considerable  length  is  sent  up  with  the  record,  and  is  con- 
dieting;  that  of  the  plaintiff  tending  to  establish  the  alleged  breaches,  and 
that  of  the  defendant  tending  to  disprove  the  plaintiff's  allegations.  There 
was  no  evidence  of  any  actual  damage.  The  defendant  requested  the  court 
to  instruct  the  jury  that  this  was  not  a  case  for  punitive  or  exemplary  dam- 
ages, but  that  the  plaintiff  could  recover  only  such  actual  damages  as  had 
been  proven,  and  such  as  had  resulted  from  any  breach  of  the  bond.  He  fur- 
ther requested  to  charge  that  there  was  no  evidence  of  any  actual  damage, 
and  that  nominal  damages  alone  could  be  recovered. 

The  court,  after  instructing  the  jury  upon  the  first  issue,  as  to  which  there 
was  no  objection,  charged  that  the  plaintiff  could  not  recover  exemplary  or 
punitive  damages,  and  could  recover,  if  anything,  only  the  damages  caused 
by  a  breach  of  the  bond,  if  any;  that  it  was  for  the  jury  to  say  whether  the 
health  of  the  plaintiff  had  been  permanently  impaired  by  any  action  or  treat- 
ment of  the  defendant  in  violation  of  the  bond,  and  it  was  for  them  to  de- 
termine what  that  treatment  was;  that  the  testimony  of  plaintiff  and  defend- 
ant was  confiicting,  and  the  jury  should  determine  from  all  the  testimony 
how  the  facts  were«    If  they  should  find  that  the  plaintiff  had  suffered  actual 
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..ilamage  by  permanent  injury  to  his  health,  and  the  same  was  caused  by  in- 
sufficient food  or  clothes  or  other  treatment  of  the  defendant  in  violation  of 
•bis -bond  as  charged,  they  should  say  from  the  evidence  what  that  damage 
was;  but  if  they  should,  from  ^11  the  testimony,  find  that  the  treatment  by 
defendant  of  the  plaintiff  had  not  been  in  violation  of  the  bond,  or  that  the 
plaintiff  was  not  endamaged  thereby,  they  should  say  so.  To  this  instruc- 
tion, and  to  the  refusal  of  the  court  to  instruct  as  requested,  the  defendant 
.exeepted. 

The  objection  suggested  in  this  court,  that  the  action  cannot  be  maintained  in 
the  name  of  L.  B.  Waddell,  was  not  taken  in  the  court  below,  but,  if  it  had  been, 
it  could  be  of  no  avail.  L.  B.  Waddell  is  the  successor  in  office  to  P.  T.  Mas- 
sey,  and  the  action  may  properly  be  brought  in  his  name,  to  the  use  of  K.  W. 
Creech,  the  apprentice.  Code,  g  10.  It  was  unquestionably  an  official  bond 
or  indenture  upon  which  an  action  might  be  instituted  in  the  name  of  the 
successor  to  P.  T.  Massey,  and  is  therefore  easily  distinguishable  from  the 
<s^e  of  Threeidgill  v.  Jennings^  3  Dev.  384,  cited  by  counsel  In  the  latter 
^ase  the  bond  was  payable  to  *' Thomas  Threadgill,  chairman,  his  executors^ 
administrators,"  etc.,  instead  of  to  **hi8  successors  in  office."  But,  even 
in  that  case,  the  bond  was  held  to  be  sufficient,  if  the  jury  should  find  that  it 
was  intended  that  the  bond  should  be  delivered  to  the  chairman  of  the  county 
.leourt,  and,  "after  its  delivery,  operate  in  law  as  an  office  bond,  and  not  as  an 
individual  bond." 

The  first  instruction  asked  for  by  the  defendant  was  substantially  given  by 
the  court,  and,  as  given,  could  present  no  ground  for  complaint  by  him. 

There  was  evidence  tending  to  show  that  the  apprentice  was  required  to  do 
work  beyond  his  capacity  to  perform ;  that  he  had  sometimes  to  work  in  the 
night  to  complete  his  task :  and  that  he  was  whipped  if  he  failed  to  perform  it. 

The  charge  of  his  honor  in  regard  to  exemplary  or  punitive  damages  was 
as  favorable  to  the  defendant  as  could  be  justly  asked.  The  case  states  that 
there  was  no  evidence  of  actual  damage,  and  the  defendant  insists  that  there 
was  error  in  the  refusal  of  his  honor  to  instruct  the  jury  that  nominal  dam- 
ages alone  could  be  recovered,  ''and  that  the  charge,  as  given  upon  the  ques- 
tion of  damages,  is  inconsistent."  This  presents  a  question  not  free  from 
difficulty.  The  case  is  unlike  that  of  Bell  v.  Walker,  5  Jones,  43,  in  which 
there  was  evidence  that  the  apprentices  (in  that  case  slaves^  would  have  had 
an  enhanced  value  to  their  owner  if  the  master  had  complied  with  his  cove- 
nants to  teach  thera  "the  ship-carpenter* s  and  caulker's  trades."  Undoubt- 
edly the  general  rule  is  that,  where  no  actual  damages  are  proved,  the  Jury 
can  only  give  nominal  damages.  As  was  said  by  Judge  Gaston  \n  State  \. 
Skinner f  3  Ired.  568,  "there  must  be  a  rule  whereby  to  assess  them,  although 
the  application  of  the  rule  is  with  great  propriety  confided  to  the  jury./' 

From  a  review  of  the  evidence  and  the  charge  of  his  honor,  it  is  apparent 
that,  when  it  was  said  that  "there  was  no  evidence  of  actual  damage,"  refer- 
.  ence  was  had  to  such  direct  and  immediate  damages  as  could  be  fixed  by  evi- 
dence, and  measured  and  weighed  by  the  jury;  and  it  was  not  meant  that 
there  was  no  evidence  tending  to  show  such  damages  or  injury  resulting  ti> 
the  plaintiff  from  the  breaches  complained  of  as  would  entitle  him  to  more 
than  nominal  damages;  for  the  jury  are  told  "that,  if  they  should  find  that 
the  plaintiff  had  suffered  actual  damage  by  permanent  injury  to  his  health. 
*  *  *  they  should  say,  from  the  evidence,  what  that  damage  was,"  etc. 
And  there  are  exceptions  to  the  general  rule  that,  where  no  actual  damages 
are  proved,  the  jury  can  only  give  nominal  damages,  which  would  embrace 
the  case  before  us.     1  Suth.  Dam.  156,  157,  172. 

In  &cutt  V.  Williaina,  1  Dev.  376,  which  was  an  action  brought  by  the  plain- 
tiff for  an  assault  and  battery  and  false  imprisonment,  the  object  of  the  suit 
being  to  ascertain  whether  the  plaintiff  in  that  action,  who  was  held  in  slavery 
,by  the  defendant,  was  not,  in  truth,  free,  the  court  held  that,  under  the  cir- 
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camstances  of  the  case,  the  jury  migbt  give  more  than  nominal  damages, 
though  there  appears  to  have  been  no  proof  of  actual  damages. 

The  evidence  warranted  the  charge  as  given  by  tlie  court,  and  there  is  no 
error. 


Forbes  v.  Shefpard  and  another. 

(Sujrreme  Qnirt  of  North  Carolina.    November  7.  1887.) 

1.  Peincipal  and  Surety— Release  or  Subety — Extension  of  Time. 

The  principal  on  a  bond  for  the  payment  of  money,  without  the  knowledcje  of 
his  surety,  made  an  agreement  with  the  holder  of  the  bond  for  an  extension  of  the 
time  of  'payment,  the  consideration  being  $25,  which  was  not  paid  until  several 
days  had  elapsed.  On  the  day  that  ptayment  was  made,  the  holder  of  tlie  bond 
began  snit  thereon  against  both  principal  and  surety,  ffeld^  that  the  surety  was 
exonerated  from  all  liability  on  the  bond  by  the  agreement  between  the  holder  and 
the  principal.^ 

2.  Fbaud— Release  of  Surety — Extension  of  Time. 

In  an  action  to  recover  the  amount  due  on  a  bond,  the  testimony  showed  that 
the  principal  debtor  had  made  an  agreement  with  the  holder  of  the  bond  for  an 
extension  of  the  time  for  payment,  in  consideration  of  $25,  to  be  paid  to  him  by  the 
principal.  A  few  days  later  the  principal  drove  up  to  plaintiffs  store,  handed  him 
$25,  saying,  **  Here  is  the  money  I  promised  you," — and  drove  off  at  once.  Hefd^ 
that  this  does  not  show  a  trick  or  fraud  on  the  part  of  the  principal  to  take  plain- 
tiff by  surprise,  nor  is  the  evidence  sufficient  to  justify  counsel  in  arguing  the  point 
to  the  jury. 

3.  Trial — Objecttions  to  Evidence — Time  of  Taking. 

Tlie  defendants,  as  principal  and  surety,  executed  a  bond  to  the  plaintiff  for  the 
payment  of  money.  Afterwards,  suit  was  brought  against  both  defendants  to  re- 
cover the  amount  due  on  the  bond.  Evidence  was  introduced  to  show  that  one  of 
the  defendants  was  only  a  surety  on  the  bond,  and  no'  objection  was  made  by  the 
plaintiff,  but  afterwards,  before  the  testimony  was  closed,  the  plaintiff  asked  the 
court  to  withdraw  the  testimony  from  the  jury,  because  it  was  offered  to  vary  the 
legal  relations  of  the  parties  as  shown  by  the  bond.  The  court  refused  the  re- 
quest. Held^  that  the  objection  should  have  been  made  when  the  testimony  was 
introduced,  and  the  refusal  of  the  court  was  not  error. 

.     Appeal  from  superior  court,  Pitt  county:  Connor,  Judge. 
W,  B.  Rodman  <fe  Son,  for  plaintiff.     No  counsel  contra. 

Smith,  G.  J.  The  defendant  Sheppard,  as  principal,  and  the  defendant 
Whitehead,  as  surety,  for  money  loaned  to  the  former  by  the  plaintiff,  on 
March  12,  1881,  to  secure  the  same  executed  to  him  their  bond  in  the  follow- 
ing form:  "On  or  before  January  1,  1882,  we,  or  either  of  us,  promise  to 
pay  Alfred  Forbes  or  order  6880,  with  interest  at  eight  per  cent,  from  date, 
being  for  value  received.  Witness  our  hands  and  seals.  [Signed  and  sealed 
by  B.  S.  Sheppard  and  William  Whitehead.]" 

Several  small  sums,  besides  one  of  $240,  are  indorsed  as  credits,  which, 
with  the  respective  dates  of  each,  are  specified  in  the  complaint.  The  pres- 
ent action  was  instituted  in  Februaiy,  1884,  against  both  defendants,  of 
whom  the  said  Whitehead  alone  put  in  an  answer.  In  defense  he  alleges 
that  on  a  day  not  mentioned  the  plaintiff  and  his  co-defendant,  the  principal 
debtor,  entered  into  an  agreement  whereby,  for  the  consideration  of  $25,  to 
be  paid  by  defendant,  and  paid  by  him,  the  plaintiff  promised  to  indulge  and 
extend  the  time  of  payment  for  10  months  thereafter,  and  that  this  was 
without  the  knowledge  or  consent  of  respondent,  whereby  he  alleges  he  be- 
came and  is  exonerated  from  liability  for  the  debt.  Upon  this  controverted 
matter  of  defense,  issues  were  drawn  up  and  passed  on  by  the  jury,  who  find 
in  response  (1)  that  Whitehead  signed  the  bond  as  surety,  and  this  was 

1  As  to  the  discharge  of  a  surety  by  an  aRreement  for  extension  of  time  of  payment, 
see  Bank  v.  Barnes,  (Iowa,)  30  N.  W.  Rep.  869,  and  note;  Ingals  v.  Sutliff,  (Kan.)  13 
Fac.  Bep.  828;  Post  v.  Losey,  (Ind.)  12  N.  E.  Hep.  121 ;  Bank  v.  Dow,  (Me.)  9  Atl.  Rep. 
730. 

v.3s.E.no.l6— 52 
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known  to  the  plaintiff;  and  (2)  that  the  plaintiff  did  agree  with  Sheppard,  in 
consideration  of  825,  paid  him  by  the  latter,  to  give  liim  indulgence  upon  the 
bond,  and  not  to  sue  thereon  until  the  first  of  January,  1885.  Thereupon 
judgment  was  rendered  for  the  defendant  Whitehead,  and  the  plaintiff  ap- 
p^ed. 

On  the  trial  the  defendant  Sheppard  was  introduced  aa  a  witness  for  the 
contesting  defendant,  who  testified  that  he  borrowed  tlie  money,  and  it  was 
executed  by  Whitehead  as  surety,  and  this  was  understood  by  the  plaintiff; 
that  about  the  last  of  January,  1884,  hearing  that  the  latter  wanted  his  money, 
witness  saw  him,  and  he  agreed,  for  the  sum  of  $25,  to  indulge  him  till  Jan- 
uary 1,  1885 »  and  would  not  sue  before  that  time;  that  after wardd  he  rode 
up  to  plaintiff's  store  where  he  was  standing  on  the  sidewalk  in  front,  and 
handed  him  the  money  agreed  on,  saying,  "Here  is  that  money  I  promised 
you,'*  and  the  plaintiff  then  retired  into  his  store  and  witness  left;  that  about 
two  weeks  later,  and  after  the  action  was  begun,  plaintiff  offered  him  the 
money,  which  was  refused;  and  that  Whitehead  knew  nothing  of  the  arrange- 
ment. 

The  plaintiff  for  himself  testified  that  when  applied  to  for  the  loan  of  the 
money  nothing  was  said  about  the  suretyship  of  Whitehead,  but  he  supposed 
he  was  a  surety  to  the  bond;  that  the  bond  was  afterwards  delivered  by  Shep- 
pard,  who  received  the  money;  that  in  February,  1884,  Sheppard came  to  his 
store  and  said,  "1  will  give  you  that  $25,  if  you  will  give  the  indulgence;" 
that  witness  took  the  money,  went  back  into  the  store,  examined  the  bond, 
and,  finding  that  it  would  be  out  of  date  in  a  short  time  as  to  the  surety,  de- 
termined not  to  give  the  indulgence;  that  returning  to  the  front  of  his  store 
he  found  that  Sheppard  had  left;  that  when  he  next  met  him  he  tendered  the 
money,  which  was  refused,  and  it  was  then  credited  upon  another  account; 
that  while  he  did  not  remember  it,  he  would  not  swear  that  no  previous  con- 
versation had  taken  place  about  forbearing  to  press  the  collection  of  the  debt. 

The  suit  was  commenced  on  the  same  day  that  the  money  was  received. 
The  plaintiff  did  not  object  to  the  evidence  relating  to  the  suretyship  when  it 
was  offered,  but  afterwards  (before  the  testimony  was  closed)  moved  to  have 
it  withdrawn  from  the  jury  as  incompetent,  and  asked  the  court  to  instruct 
the  jury  to  this  effect,  because  it  was  offered  to  vary  or  change  the  legal  rela- 
tions of  the  parties  as  shown  upon  the  face  of  the  bond.  The  court  declined 
both  propositions,  and  the  plaintiff  excepted.  When  about  to  address  the 
jury,  the  plaintiff's  counsel  stated  that  he  proposed  to  argue  upon  the  testi- 
mony that  the  giving  the  $25  "  was  a  trick  calculated  to  throw  the  plaintiff 
off  his  guard  and  deprive  him  of  due  opportunity  of  deliberation, "  and  if  it 
had  that  effect,  it  was  not  accepted  and  no  contract  made.  The  court  replied 
to  the  suggestion  that  there  was  no  evidence  of  trick  or  fraud,  and  in  conse- 
quence counsel  declined  to  argue  the  case  to  the  jury.  The  plaintiff's  counsel 
requested  an  instruction  which  was  in  substance  given  in  this  form:  "If, 
when  Sheppard  handed  the  $25  to  the  plaintiff,  the  latter  took  the  money,  not 
in  fulfillment  of  a  previous  contract,  but  to  hold  until  he  should  examine  the 
papers,  and  determine  whether  or  not  he  would  accept  the  money,  and  upon 
examining  the  papers  concluded  not  to  accept  it  or  to  complete  a  contract  to 
indulge  the  bond,  and  so  informed  Sheppard  as  soon  as  he  afterwards  could, 
and  offered  to  return  the  money,  then  the  contract  to  give  time  was  not  com- 
plete and  binding  on  the  plaintiff. " 

First  Exception.  Aside  from  the  fact  that  the  evidence  of  suretyship  was 
received  without  objection  at  the  time,  we  concur  in  his  ruling  that  it  was 
competent  and  is  sustained  bv  the  following  adjudication:  Welfare  v.  Thomp- 
son, 83  X.  C.  276;  CoU  v.  Fox,  Id.  463;  Goodman  v.  Litaker,  84  N.  C.  8; 
Williams  v.  Glenn,  92  X.  C.  253. 

Second  Exception,  The  effect  of  a  contract  for  forbearance  to  sue  for  a  fixed 
and  limited  period  founded  ou  a  siillicieut  consideration  with  the  principal^ 
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without  reserving  the  right  to  proceed  Against  the  surety,  and  made  without  his 
assent,  is  too  well  settled  to  neefl  further  discussion.  The  exoneration  of  the 
surety  is  the  same  when  the  contract  of  forbearance  is  usurious  in  terms,  and 
especially  when  the  consideration  has  been  paid.  We  are  content  to  cite  some 
of  our  own  adjudications,  {Seott  v.  HarHs,  76  N.  C.  205;  Bank  v.  Lineberger, 
83  N.  C.  454,  modified  in  Carter  v.  Duncan,  84  N.  C.  679,)  and  to  refer  to 
some  recent  text-books,  (Brandt,  Sur.  g  304,  and  following;  Baylies,  Sur.  251 
et  seq,) 

Third  Exaeption,  We  think  there  was  no  evidence  of  any  trick  or  fraud  prac- 
ticed in  bringing  about  the  arrangement  for  indulging  the  debt.  The  trans- 
action was  entirely  free  from  the  imputation  of  unfairness  upon  the  defend- 
ant's testimony,  nor  does  the  plaintifC^s  statement  vary  its  aspect  in  this  re- 
spect. Inasmuch  as  no  indulgence  was  in  fact  given,  as  suit  was  brought  on 
the  very  day  when  the  money  was  paid,  in  disregard  of  the  contract,  it  oc- 
curred to  us  that  it  was  thus  virtually  annulled,  and  no  disability  imposed 
upon  the  surety  to  his  disadvantage.  But  the  authorities  are  to  the  contrary, 
and  it  is  held  that  the  exoneration  arose  out  of  the  agreement  to  forbear,  and 
is  not  affected  by  the  creditor's  breach  of  it  after  it  was  made.  We  find  no 
error  in  the  record  and  the  judgment  must  be  affirmed. 


State  c.  Brewer  and  others. 
{Supreme  Court  of  North  OaroHna,    November  10,  1887.) 

1.  Homicide— Instbuctions—Evidemcb. 

In  the  trial  of  B.,  H.,  and  K.  for  murder,  the  ooart  was  requested  to  charge  the  jury 
that  there  was  no  evidence  that  H.  and  K.  were  in  the  room  from  which  the  fatal 
shot  was  fired.  The  instruction  was  refased.  A  witness  testified  that  he  was  in  the 
house  trom  which  the  shot  was  fired ;  that  B.,  H.,  and  K.  came  in  and  went  ap  stairs 
together,  and  soon  after  the  firing  commenced.  HeldL,  under  the  teetimony,  the  re- 
fusal to  grant  the  instruction  was  proper,  and  cannot  be  assigned  as  error. 

2.  Criminal  Practice — Instructions. 

In  a  trial  for  murder,  the  defense  asked  the  court  to  Instruct  the  jury  that  they 
must  "be satisfied  bevond  all  reasonable  doubt  that  the  defendants,  or  some  of 
them,  fired  a  shot  which  killed  the  deceased."  The  court  instructed  the  jury  that 
'Hhe  state  must  show  to  you  beyond  a  reasonable  doubt  that  F.  was  killed  by  a 
pistol  shot,  and  that  the  defendants,  or  some  of  them,  did  the  act."  Held^  that  this 
instruction  was  substantially  the  same  as  the  one  requested,  and  cannot  be  assigned 
as  error. 

3.  Same. 

In  a  trial  for  murder,  the  court,  in  giving  instructions  to  the  jury,  presented  the 
two  aspects  in  which  the  case  might  be  r^arded  under  the  evidence.  Ueld^  that 
this  cannot  be  assigned  as  error  on  the  part  of  the  court. 

4.  Same — Appeal — Dismissal. 

An  appeal  having  been  taken,  it  cannot  be  withdrawn  on  motion  of  one  of  the 
parties,  except  for  just  and  reasonable  cause,  or  with  the  consent  of  the  other  party. 
6.  Witness — Impeachment— -Corroboration, 

In  a  trial  for  murder,  testimony  was  introduced  to  show  that  the  principal  witness 
for  the  prosecution,  whom  it  was  attempted  to  impeach,  had,  before  the  trial,  made 
substantially  the  same  statements  that  he  made  in  hi:»  examination.  Held^  that  this 
testimony  was  competent,  as  tending  to  corroborate  liim. 

Appeal  from  superior  court,  Orange  county. 

The  Attorney  General,  for  the  State.  W,  W.  Fuller  and  A.  W,  Graham,  for 
defendants. 

Mekkimon,  J.  After  the  appeal  in  this  case  had  been  docketed,  called  reg- 
ularly for  argument,  and  argued,  and  the  court  had  considered  of  the  errors 
assigned,  two  of  the  appellants  presented  their  application,  signed  by  them 
respectively,  and  approved  by  their  counsel,  asking  that  they  be  allowed  to 
withdraw  the  appeal  as  to  themselves,  and  their  counsel  submitted  a  motion 
to  that  effect,  which  the  attorney  general  opposed.    No  cause  is  assigned  in 
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support  of  this  motion.  It  seems  to  be  expected  that  it  will  be  granted  as  o^ 
course.  Thiii  is  a  misapprehension  of  the  rule  applicable.  The  appellants 
having  brought  their  appeal  to  this  court,  the  latter  has  jurisdiction  thereof 
for  all  proper  purposes,  and  may,  in  the  exercise  of  a  sound  discretion,  grant 
or  refuse  their  motion.  The  court  will  ordinarily,  with  the  assent  of  the  at- 
torney general,  grant  such  a  motion;  but  it  will  not,  when  be  opposes  it,  un- 
less just  and  reasonable  cause  be  shown  why  it  should  be  allowed. 

The  course  of  ])rocedure  in  an  action  is  serious,  and  must  be  observed  and 
pursued  until  it  shall  be  completed,  and  a  party  to  it  cannot  abandon  or  rid 
himself  of  important  steps  taken  in  it,  without  the  consent  of  the  opposing 
party,  or  for  cause  shown,  and  with  the  sanction  of  the  court.  And  this  is 
so  in  criminal  as  well  as  civil  actions.  €k)urts  are  serious  and  practical  tri« 
bunals  that  do  not  tolerate  or  encourage  the  mere  whim  or  caprice  of  litigants. 
A  reason  or  cause  should  prompt  every  step  in  the  course  of  an  action.  No 
cause  has  been  shown  in  support  of  the  present  motion,  and  ic  must  be  de^ 
nied.     State  v.  Leak,  90  N.  C.  665;  State  v.  Lee,  91  N.  C.  570. 

The  single  objection  tsiken  on  the  trial  to  tlie  admission  of  evidence  is  not 
well  founded.  Obviously  one  purpose  of  the  cross-exHmination  of  the  witness 
Flemming,  a  witness  for  the  prosecution,  was  to  impeach  him  as  to  his  testi- 
mony. It  was  therefore  competent  to  corroborate  him  in  that  respect  by  pro- 
<lucing  evidence  that  he  had,  before  the  trial  and  his  examination,  made  state- 
ments the  same  in  effect,  or  substantially  the  same,  as  he  made  on  his  exam- 
ination in  respect  to  some  material  matter  or  fact.  State  v.  WhitfleUf,  92  N. 
C.  831.  His  testimony  tended  to  prove  that  the  prisoner,  Pat  Brewer,  on 
trial,  discharged  the  fatal  sliot.  He  said  that  he  saw  this  prisoner  just  before 
the  firing  began,  and  that  the  latter  told  him  that  his  name  was  Pat  Brewer; 
that  immediately  after  the  fatal  siiot  he  heard  a  voice  from  the  upper  win- 
dow of  the  house  from  whence  the  shots  came,  which  said:   "I  have  got  one 

of  the  Grod  d d  rascals,"  or  words  to  that  effect.    "I  recognized  that  voice 

as  the  voice  of  the  man  who  told  me  his  name  was  Pat  Brewer,"  etc.  The 
corroborating  witness  who  exaniinfd  the  body  of  the  deceased  just  after  he 
was  killed,  and  who  then  saw  the  witness  sought  to  be  impeached,  was  asked 
the  question;  "What  did  witness  Flemming  tell  you?"  His  answer  was,  the 
prisoner  objecting:  "Flemming  said  he  knew  that  Pat  Biewer  killed  Fries.*' 
This  was  not  a  very  important  fact,  but  it  tended  in  some  degree  to  cornib- 
orate  the  witness  as  to  the  account  he  gave  of  the  presence  of  the  prisoner 
Brewer  in  the  house,  and  what  he  said  he  had  done  just  after  the  fatal  shot. 
The  testimony  of  the  witness  on  the  trial  went  to  prove  that  the  prisoner 
killed  the  deceased,  and  his  declaration  theretofore  made  that  he  had  done  so 
was  corroborative,  and  was  therefore  competent. 

We  are  of  opinion  that  not  one  of  the  numerous  assignments  of  error  »s  to 
the  instructions  the  court  gave  the  jury  can  be  sustained.  The  appellant's 
counsel  asked  the  court  to  instruct  the  jury  that  they  must  "be  satisfied,  be- 
yond all  reasonable  doubt,  that  the  defendants,  or  some  one  of  them,  6red  a 
shot  which  killed  the  deceased. "  If  it  be  granted  that  this  request  was  proper, 
the  court  gave  it  in  substance  repeatedly.  In  one  connection  it  said:  "  Your 
first  inquiry  is,  did  the  prisoners,  Pat  Brewer,  Jesse  Harris,  and  Frank  Kirby, 
(the  appellants,)  or  either  of  them,  inflict  a  wound  with  a  pistol  shot  in  and 
upon  the  breast  of  Jacob  Fries,  and  that  his  life  was  taken  by  that  shot,  and 
the  state  has  proved  this  to  your  satisfaction,  and  beyond  a  reasonable  doubt,  ** 
etc.  In  another  connection  it  said:  "The  state  must  show  to  you,  beyond  a 
reasonable  doubt,  that  Jacob  A.  Fries  was  killed  by  a  pistol  shot,  and  that  the 
defendants,  or  some  one  of  them,  did  the  act,"  etc.  The  court  was  not  bound 
to  give  the  instrurtion  asked  for  in  its  very  words.  It  was  sufficient  to  give 
it  in  substance,  sis  it  did.  Nor  was  it  necessary  to  give  it  in  the  order  and 
connection  asked  for.  It  was  sufficient  to  give  it  fairly,  so  that  the  jury  oouid 
undei'stand  and  properly  apply  it,  as  the  court  certainly  did. 


Digitized  by 


Google 


N.  C]  ROGERS  V.  JENKINS.  821 

That  the  court  failed  to  instruct  the  jury  in  a  particular  connection  that 
"the  killing  must  be  proved  to  have  been  done  with  a  deadly  weapon"  is  as- 
signed as  error.  The  evidence  went  to  prove  that  the  deceased  was  killed  by  a 
pistol  shot,  nor  was  there  evidence  to  the  contrary.  The  court  told  the  jury, 
in  a  proper  connection,  that  they  must  be  satisfied  beyond  a  reasonable  douU 
that  the  deceased  was  killed  by  a  pistol  shot,  and  they  could  not  mistake  that 
this  was  a  material  part  of  the  inquiry.  No  question  was  made  on  the  trial  as 
to  the  weapons  used  by  the  prisoners,  and  it  was  sufficient  for  the  couft  to  in- 
struct the  jury  as  it  did  in  that  respect.  The  pistol  was  manifestly  a  deadly 
instrument,  and  it  was  not  necessary  that  the  court  should  so  specially  des- 
ignate it. 

It  is  not  necessary  to  pass  upon  the  correctness  of  the  instruction  as  to  the 
aspect  of  the  case  in  which  the  court  told  the  jury  that  the  prisonera  would 
be  guilty  of  murder,  because  there  was  a  verdict  of  guilty  of  manslaughter. 
There  was  nothing  in  the  instruction  that  could  mislead  the  jury  or  prejudice 
the  prisoners  in  other  aspects  of  the  case. 

It  is  assigned  as  error  that  the  court  stated  to  the  jury  an  "hypothetical 
case."  This  is  a  misinterpretation.  The  court  only  presented  two  views  of 
the  case,  clearly  warranted  by  the  evidence,  that  facilitated  the  inquiry  to  be 
made  by  the  jury.  A  chief  object  of  the  instructions  from  the  couii}  is  to 
help  the  jury  to  a  just  and  intelligent  view  of  the  issue  before  them,  with- 
out intimating  any  opinion  of  the  court  as  to  the  weight  of  the  evidence. 
When  the  evidence  presents  two  or  more  aspects  of  the  case,  it  is  proper,  cer- 
tainly not  error,  for  the  court  to  carefully  direct  the  attention  of  the  jury  to 
them. 

The  court  was  further  requested  to  instruct  the  jury  that  there  '*was  no 
evidence  that  Harris  and  Kirby  (two  of  the  appellants)  were  in  the  room 
from  which  the  fatal  shot  was  fired."  This  it  properly  declined  to  do.  The 
witness  Merrit  testified  intelligently,  and  that  "Jack  Barbee,  Frank  Kirby, 
Bill  Lynn,  Pat  Brewer,  and  myself  were  there  when  the  students  came.  I 
was  in  the  house  when  they  came  back  the  second  time.  Pat  Brewer  said, 
*  The  students  have  come,'  and  he  and  Jesse  Harris  and  Frank  Kirby  toent  up 
stairs.  Prank  Kirby  did  not  have  anything,  but  had  his  hand  in  his  pocket. 
The  other  two  had  pistols.  I  was  in  the  house  and  heaid  the  firing.  *  «  * 
A  minute  or  two  after  the  parties  got  up  stairs  the  firing  commenced." 
There  was  other  evidence  tending  to  piove  that  the  prisoners  named  were 
about  Pat  Brewer  and  the  house  mentioned,  making  common  cause  with  him, 
at  the  time  the  fatal  shot  was  fired.  Clearly  there  was  evidence  from  which 
the  jury  might  reasonably  infer  that  they  were  in  the  room  referred  to  at 
that  time. 

We  have  carefully  examined  the  record,  and  discover  no  error  therein,  and 
we  declare  that  there  is  none.  Let  this  be  certified  to  the  superior  court  ac- 
cording to  law.    It  is  so  ordered. 


Rogers,  Treasurer,  v.  Jenkins,  Treasurer. 

{Supreme  Co%iri  of  North  Carolina,    November  14,  1887.) 

Makdamus— Practice— Return  of  Writ. 

in  an  application  /or  mandamuBs  to  compel  defendant,  as  county  treasurer,  to  turn 
over  to  plaintifif,  as  treasurer  of  a  school-district,  certain  moneys  alleged  to  be  in 
defendant's  hands  belonging  to  thescliool-district,  thesummons  was  issued  and  made 
returnable  before  the  judge  ofthe  superior  court  at  chambers.  In  the  supreme  court 
defendant  moved  to  dismiss  the  action,  on  the  ground  that  the  trial  court  had  no 
jurisdiction,  under  the  Code,  {  623,  which  provides:  "  In  all  such  applications,  [for 
writs  of  vuLndamxu,']  when  the  plaintiffs  seeks  to  enforce  a  money  demand,  thesum- 
mons, pleadings,  and  practice  shall  be  the  same  as  is  provided  for  in  civil  actions." 
Held^  that  the  summons  was  improperly  returnable  before  the  judge  at  chambers, 
and  that  he  had  no  jurisdiction,  and  tliat  the  objection  to  the  jurisdiction  may  be 
taken  at  any  time. 
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Appeal  from  superior  court,  Durham  county;  Philips,  Judge. 
J,  S.  Manning  and  W.  W,  Fuller  yioii^\9ini\fS..    Batcfielor  dt  Devereux  and 
8tnuiwick  <&  Buone,  for  defendant. 

Davis,  J.  William  H.  Rogers,  the  plaintiff,  is  the  duly-qualitied  treasurer 
of  the  Unon  of  Durham,  and  ex  officio  the  treasurer  of  the  school  committee  of 
the  said  town,  and  the  defendant,  W.  A.  Jenkins,  is  the  duly-qualified  treas- 
urer of  the  county  of  Durham.  The  plaintiff  alleges  that  there  is  in  the  hands 
of  the  defendant  the  sum  of  $1,667.60,  to  which,  by  the  provisions  of  chapter 
86,  Acts  1887,  "in  relation  to  the  public  schools  in  the  town  of  Durham,"  the 
plaintiff,  as  treasurer  of  said  school  committee,  is  entitled;  that  he  has  made 
demand  therefor,  and  the  defendant  refused,  and  still  refuses,  to  pay  the  same; 
and  he  ** prays  that  the  writ  of  mandamus  issue  to  the  defendant,  Jenkins, 
treasurer  of  Durham  county,  commanding  him  to  pay  to  the  plaintiff  the  sum 
of  $1,667.60,  and  for  such  other  and  further  relief,"  etc.  The  summons  was 
issued  by  the  clerk  of  the  superior  court  of  Durham  county  on  the  thirteenth 
day  of  May,  1887,  returnable  "before  the  judge  (Philips)  at  chambers,  in 
Pittsborough,  on  the  twenty-fifth  day  of  said  month. "  The  defendant  dem  urred 
to  the  complaint,  and  the  cause  was  heard  on  the  twenty-sixth  of  May,  before 
Philips,  judge,  at  chambers,  in  Pittsborough,  upon  the  complaint  and  de- 
murrer, when  the  demurrer  was  overruled,  and  judgment  rendered  in  favor 
of  the  plaintiff,  from  which  the  defendant  appealed.  In  this  court  the  defend- 
ant moved  to  dismiss  the  action  for  want  of  jurisdiction. 

Section  623  of  the  Code  provides  that  "in  all  such  applications,  [for  writs 
of  mandamus,']  when  the  plaintiff  seeks  to  enforce  a  money  demand,  the  sum- 
mons, pleadings,  and  practice  shall  be  the  same  as  is  provided  for  in  civil  ac- 
tions." It  further  provides  that  when  relief,  other  than  money  demand,  is 
sought,  the  summons  shall  be  made  returnable  before  the  judge  at  chambers 
or  in  term,  as  specified  in  the  section.  This  action  is  to  "enforce  a  money  de- 
mand, "  and  should  have  been  brought  to  the  superior  court  of  Durham  county 
in  term.  The  summons  was  improperly  returnable  before  the  judge  at  cham- 
bers. He  had  no  jurisdiction.  The  action  was  not  brought  to  Durham  su- 
perior court  in  term,  was  never  in  that  court,  and  the  motion  must  be  allowed. 
Belmont  v.  Heilly,  71  N.  G.  260;  Steele  v.  Commissioners,  70  N.  C.  137. 
Want  of  jurisdiction  cannot  be  waived,  and  the  objection  may  be  taken  at  any 
time.  Tucker  v.  Baker,  86  N.  C.  1;  Froelich  v.  Express  Co.,  67  N.  C.  1; 
StaU  V.  Benthalh  82  N.  C.  664;  Lcmg  v.  Jarratt,  94  N.  C.  443. 

The  action  must  be  dismissed  for  want  of  jurisdiction. 


Newton  t>,  Fisher. 

{Supreme  Court  of  North  Onrolina,     November  14,  1887.) 

Deeds — Registration — Right  to  Make  Abstracts. 

A  person  may  enter  the  office  of  the  register  of  deeds  and  take  reasonable  i 
randa  from  the  records,  but  they  cannot  take  copies  therefrom  without  paying  the 
fees  allowed. 

Appeal  from  superior  court,  Cumberland  county;  MgRae,  Judge. 
Duncan  Hose,  for  plaintiff.    T.  H.  Sutton,  for  defendant. 

Davis,  J.  Application  for  a  writ  of  mandamus,  heard  before  McRab,  J., 
on  complaint  and  demurrer,  at  chambers,  July  9,  1886.  The  complaint  al- 
leges (1)  that  the  plaintiff  is  a  duly-licensed  attorney  and  counselor  at  law,  and 
is  now  engaged  in  the  practice  of  his  profession  in  the  county  of  Cumberland. 
(2)  That  the  defendant  is,  and  was  at  the  time  of  the  acts  complained  of,  the  duly 
elected  and  qualified  register  of  deeds  for  the  county  of  Cumberland.    (3) 
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That  plaintiff  has  in  his  hands  for  collection  a  large  amount  of  claims  against 
persons  living  in  said  county,  and,  in  order  to  serve  the  interests  of  his  clients, 
it  is  necessary  for  him  to  keep  well  informed  as  to  all  transfers  of  property  in 
said  county,  and  to  know  the  financial  condition  of  all  the  debtors  of  his  cli- 
ents; and  in  order  for  him  to  do  so  it  is  necessary  for  him  to  have  knowledge 
of  all  the  transfers  of  property  in  said  county  (4)  That  on  the  twenty-fourth 
day  of  June,  1886,  the  plaintiff  went  to  the  office  of  defendant,  and  demanded 
access  to  such  of  the  registration  books  for  the  year  1886  as  the  defendant  was 
not  in  the  actual  use  of,  for  the  purpose  of  making  an  abstract  of  all  chattel 
mortgages,  deeds,  mortgages  on  real  estate,  and  deeds  of  trust,  stating  the  date 
of  the  deed  or  mortgage,  names  of  the  grantor  or  grantors,  grantee  or  grant- 
ees, the  kind  of  property  transferred,  and,  if  a  mortgage,  for  what  amount 
and  when  due;  which  demand  was  refused  by  defendant  unless  plaintiff  would 
pay  to  him  20  cents  for  each  chattel  mortgage  and  80  cents  for  each  deed  or 
mortgage  of  real  estate.  (5)  That  on  same  day  plaintiff  demanded  of  defend- 
ant access  to  Book  O,  No.  3,  for  the  purpose  of  making  a  copy  of  a  deed  re- 
corded on  page  423  of  said  book;  which  demand  defendant  denied  plaintiff  as 
a  matter  of  right,  but  agreed  to  as  a  matter  of  courtesy  to  plaintiff.  (6)  That 
plaintiff  desires  to  have  a  copy  of  said  deed  in  his  office  for  the  purpose  of 
bringing  suit  for  the  land  conveyed  in  said  deed.  Wherefore  the  plaintiff 
prays — First,  that  a  writ  of  mandamus  may  be  issued  commanding  the  de- 
fendant to  allow  plaintiff  to  nuike  an  abstract  of  all  transfers  of  real  and  per- 
sonal property  for  the  year  1886;  second,  commanding  the  defendant  to  allow 
plaintiff  to  make  a  copy  of  the  deed  recorded  in  Book  O,  No.  3,  p.  423. 

The  defendant  moved  to  dismiss  the  action,  upon  the  ground  that  no  cause 
of  action  is  set  out  in  the  complaint,  and  the  motion  is  considered  in  the 
nature  of  a  demurrer  ore  tenus.  The  demurrer  was  sustained,  and  the  action 
dismissed,  and  from  this  the  plaintiff  appealed. 

Among  other  duties,  the  registers  of  deeds,  in  their  respective  counties,  are 
charged  with  the  custody  and  safe-keeping  of  the  books,  in  which  are  con- 
tained the  record  of  the  deeds,  mortgages,  and  other  instruments  required  by 
law  to  be  registered.  These  are  the  public  records  of  the  county,  and  all  per- 
sons have  a  right  to  know,  in  fact  are  conclusively  presumed  to  know,  their 
contents.  All  persons  have  a  right,  therefore,  to  inspect  them,  and  it  is  the 
duty  of  the  register,  not  only  to  record  all  instruments  required  by  law  to  be 
registered,  but  to  keep  his  office  open,  and  be  present  "in  person  or  by  deputy," 
for  such  time  as  will  afford  ample  opportunity  to  the  public  to  inspect  the  rec- 
ords, and,  if  necessary,  the  board  of  county  commissioners  may  designate  the 
times  at  which  he  shall  attend.  For  his  services  he  is  compensated  by  fees, 
fixed  by  law.  All  persons  have  the  right  to  inspect  these  records  freely,  and 
without  charge,  and  all  persons  who  may  desire  to  do  so  can  get  copies  by 
paying  the  prescribed  fees.  It  is  the  duty  of  the  register  to  keep  them  open 
to  the  inspection  and  examination  of  all  who  may  desire  to  inspect  and  ex- 
amine them,  and  for  this  there  is  no  fee.  It  is  his  duty  to  furnish  copies  to 
all  who  require  them,  and  will  pay  the  fees  allowed.  Perhaps,  in  addition  to 
this,  so  long  and  so  universal  has  been  the  custom  that  it  may  be  said  to  be 
the  right  of  lawyers  and  others  needing  them,  to  take  such  reasonable  memo- 
raiida  as  may  not  interfere  with  the  rights  and  duties  of  the  register,  and 
we  have  never  known  this  refused.  We  know  of  no  law  that  requires  the 
register,  in  this  respect,  to  do  more. 

No  one  has  the  right,  to  use  the  language  of  the  learned  judge  in  the  court 
below,  "to  make  copies  or  abstracts  of  the  entire  record  of  the  office,  includ- 
ing those  instruments  in  which  the  person  so  desiring  to  make  abstracts,  etc., 
is  not  at  the  time  interested,  but  simply  anticipates  that  he  will  at  some  time 
be  interested,  and  abstracts  of  which  he  desires  to  make  for  merely  specula- 
tive purposes.  This  might  have  the  effect  to  transfer  from  the  register's  of- 
fice to  the  office  of  the  attorney,  who  might  have  a  place  of  business  more  con- 
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yeniently  located,  a  large  part  of  the  business  and  emoluments  of  the  register 
of  deeds;  and  no  one  would  have  a  right  to  make  copies  of  records  in  the  of- 
fice of  the  register  except  upon  payment  of  the  fees  allowed  by  law  for  copies^  for 
this  would  deprive  the  register  of  the  emoluments  of  his  oflSce.  In  this  view, 
the  plaintiff  would  be  entitled  to  every  facility  for  the  legitimate  prosecution 
of  his  business  by  access  to  the  record  for  the  examination  of  instruments  reg- 
istered, but  the  court  is  not  satisfied  of  his  right  to  make  an  abstract  of  all 
transfers  of  real  and  personal  property  for  the  year  1886,  without  having  an 
interest  in  the  same  for  the  prosecution  of  his  business,  or  paying  any  fee 
tticref or.  *' 

If  he  has  the  right  to  make  abstracts  of  all  the  records  of  1886.  he  has  the 
right  to  make  them  for  all  the  years.  If  he  has  the  right  to  copy  or  make  ab- 
stracts of  parts  of  the  record,  (it  may  be  the  material  parts,)  he  has  the  right 
to  copy  the  whole.  If  it  is  the  right  of  one,  it  is  the  right  of  all.  Once  con- 
cede the  right,  and  where  will  it  end?  The  records  of  this  court,  of  all  the 
courts,  of  the  executive  departments,  of  every  public  office  in  the  state,  would 
be  subject  to  the  same  right  in  every  individual  in  the  state:  and,  aside  from 
the  inconvenience,  and  perhaps  intolerable  annoyance  and  loss  of  just  emolu- 
ments of  public  ofiicers,  the  danger  and  risk  which  they  might  incur  in  possi- 
ble injury  to  the  records,  endangering  public  and  private  rights,  make  it  man- 
ifest that  such  rights  cannot  exist.  It  is  not  the  right  of  all;  it  is  not  the 
right  of  one. 

It  is  the  first  time,  so  far  as  our  researches  go,  that  this  or  any  similar 
question  has  been  before  the  courts  of  this  state,  but  the  identical  question 
was  before  the  supreme  court  of  Michigan  in  Webber  v.  Townley,  43  Mich. 
534,  6  N.  W.  Rep.  971,  and  38  Amer.  Rep.  213:  and  it  wjis  there  held  that 
the  plaintiffs  were  not  entitled  to  a  writ  of  mandamiLS  to  compel  the  register 
of  deeds  to  permit  them  or  their  clerks  to  inspect  and  "copy  or  abstract  the 
public  records,  files,  and  papers  in  the  office  of  the  register  of  deeds,"  to  aid 
them  in  their  business.  In  that  case,  conceding  the  right  of  the  plaintiffs  to 
inspect  the  records,  Marston,  C.  J.,  says:  "It  is  a  request  for  the  law  to 
grant  them  the  right  to  inspect  the  record  of  the  title  to  every  person's  land 
in  the  county,  and  obtain  copies  or  abstracts  thereof ,  to  enable  them  hereafter, 
for  a  fee  or  reward,  to  furnish  copies  to  such  as  may  desire  the  same,  whether 
interested  or  not,  and  irrespective  of  the  object  or  motive  such  persons  may 
have  in  view  in  seeking  such  information.  In  other  words,  the  plain  tiffs  ask 
the  right  of  copying  or  abstracting  the  entire  records  of  the  county  for  pri- 
vate and  speculative  purposes ;  they  having  no  other  interest  whatever  therein." 
Again,  he  says:  "As  the  use  of  the  public  records  cannot  thus  be  handed 
over  to  the  indiscriminate  use  of  those  not  interested  in  their  future  preser- 
vation, how  shall  the  register  protect  them  from  mutilation?  This  he  can- 
not do  personally,  witliout  neglecting  his  official  duties;  and  if  he  must  era- 
ploy  clerks  or  appoint  deputies  for  such  purposes,  at  whose  expense  shall  it  be, 
the  law  having  made  no  provision  for  such  emergencies?" 

To  the  same  purport  is  the  reasoning,  supported  by  the  authontles  cited,  in 
the  cjise  of  Brewer  v.  Watson,  71  Ala.  299.  It  was  there  held  that  the  attor- 
ney for  the  tax  collector  had  a  right  to  inspect  the  settlement  of  accounts  in 
the  auditor's  books,  in  which  his  client  was  interested,  and  it  was  put  upon 
the  ground  of  direct  interest  in  the  matter  contained  in  the  record. 

The  cases  of  Bryan  v.  Commissioners,  84  N.  G.  105,  and  Ferry  v.  WUIianu, 
41  N.  J.  Law,  332,  32  Amer.  Rep.  219,  cited  by  counsel  for  plaintiff,  do  not 
sustain  his  claim.  The  former  only  decides  that  there  are  some  things  which 
the  sheriff  must  do  without  fee;  and  the  latter  is  an  authority  for  the  defend- 
ant in  this  action,  in  that  it  holds  that  the  person  seeking  the  inspection  of 
the  record  in  that  case*  must  have  such  an  interest  in  the  controversy  as  would 
enable  "him  to  maintain  or  defend  an  action  for  which  the  public  documents 
will  furnish  competent  evidence  or  necessary  information." 
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The  fifth  and  sixth  allegations  of  the  complaint  were  not  insisted  upon  in 
thin  court. 
There  is  no  error. 


Strauss  v.  Frederick. 

iStipreme  Q>urt  of  North  Oaroiina.    November  14,  1887.) 

Refbrencb— Exceptions— Appkal. 

On  appeal,  when  no  exceptions  have  been  taken  to  a  referee's  conclasions  of  law, 
or  specitically  to  the  rulings  of  the  trial  judge  thereon,  there  is  no  asisigned  error 
within  the  jurisdiction  of  the  appellate  court,  and  the  judgment  of  the  court  below 
will  not  be  disturbed. 

Appeal  from  superior  court,  Duplin  county;  McKae,  Judge. 
W,  R.  Allen,  for  plaintiff.    /.  L,  Stewart  and  Battle  d-  Mordecai,  for  de- 
fendant. 

Smith,  0.  J.  The  plaintiff,  John  H.  Strauss,  early  in  November,  1872,  ex- 
ecuted a  note  in  the  sum  of  <^5,000  to  the  partnership  firm  of  Frederick  &  Son, 
which  was  constituted  of  the  defendant  Norris  Frederick  and  William  C.  Fred- 
erick, at  their  instance,  and  to  be  used  in  conducting  their  business,  and  said 
note  was  indorsed  to  and  discounted  by  the  First  National  Bank  of  Wilming- 
ton, and  the  proceeds  paid  to  said  firm. 

To  protect  and  indemnify  the  plaintiff  against  his  liability,  and  to  reim- 
burse him  any  loss  be  might  sustain  by  reason  thereof,  the  said  William  C. 
Frederick,  on  November  12th,  gave  a  deed  of  mortgage  to  the  plaintiff,  and 
therein  conveyed  to  him  a  tract  of  land  in  Duplin  county,  containing  361 
acres,  the  title  to  which  he  had  derived  from  his  father,  the  said  Norris,  in 
trust,  and  to  be  held  as  a  security  against  loss  or  damage  to  result  from  tlie 
plaintiff's  liability  upon  said  note,  and  all  renewals  in  whole  or  in  part  that 
might  thereafter  be  given  for  said  indebtedness.  There  was  no  power  of  sale 
in  case  of  default  conferred  upon  the  mortgagee.  The  complaint  alleges  that 
silvers  pa3rments  were  made  by  Frederick  &  Son  on  said  debt,  and  securities 
given  in  renewal  upon  balances  found  to  be  due,  and  that  the  amount  due  on 
November  21,  1878,  was  reduced  to  1^1,538.42,  which  the  first  firm  and  the 
mortgagor  neglected  and  refused  to  provide  for;  and  the  plaintiff,  being  re- 
<)uired  by  the  bank  to  pay,  did  pay  to  it  in  full  discharge;  and  that  the  said 
William  C.  died  at  a  date  not  specified,  leaving  a  will  in  which  he  appoints 
the  said  Norris  executor,  and  gives  his  property,  with  limitations  among  them, 
to  the  said  Norris  and  the  other  defendants,  the  mother  and  a  brother  of  the 
testator.  The  demand  is  for  a  judgment  foreclosing  the  right  of  redemption, 
and  directing  a  sale  of  the  land  for  the  plaintiff's  reimbursement.  The  sep- 
arate answer  of  said  Norris,  personally  and  as  executor,  as  well  as  the  joint 
answer  of  the  other  defendants,  made  on  information  and  belief,  not  contro- 
verting the  material  facts  set  out  and  charged  in  the  complaint  in  other  re- 
spects, deny  the  averment  that  any  sum  was  due  at  the  time  stated  by  the 
plaintiff  for  which  he  was  liable  in  consequence  of  his  said  suretyship,  against 
which  the  mortgage  was  given.  In  an  amended  answer,  the  two  last  named 
Allege  that  the  executor,  some  time  about  February,  1879,  turned  over  to  the 
plaintiff  a  stock  of  goods  worth  about  $2,300,  of  the  said  Frederick,  amply 
sufiicient  to  pay  the  sum  claimed,  and  with  which  the  plaintiff  ouglit  to  be 
charged. 

At  spring  term,  1885,  a  reference  was  made  in  these  words:  "It  is  ordpred 
by  the  court,  by  consent  of  the  parties,  that  all  the  issues  of  law  and  facts 
arising  on  the  pleadings  in  this  action  be  referred  for  trial  to  R.  W.  Nixon, 
Esq.,  with  full  power  to  summon  witnesses  and  hear  testimony,  whose  duty 
it  shall  be,  upon  notice  of  20  days,  to  the  parties  of  the  time  and  place  of  hear- 
ing, to  examine  the  evidence,  reduce  the  same  to  writing,  find  the  facts,  and 
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state  his  conclusions  of  law  thereon  arising,  and  such  testimony  and  finding 
of  law  and  fact  the  said  referee  shall  report  to  the  next  term  of  this  court." 

The  commission  was  executed  and  report  made  to  the  court  at  its  session 
in  February,  1886,  with  a  full  statement  of  the  evidence  bearing  upon  the  ex- 
ceptions taken  during  the  progress  of  the  hearing,  with  numerous  exhibits 
covering  a  large  number  of  closely  written  pages  of  legal  cap  paper  for  the  re- 
vising examination  of  the  judge  in  the  court  balow,  but  impertinent  and  hav- 
ing no  place  in  the  appeal  to  this  court.  The  defendants  at  the  same  term 
filed  exceptions,  (15  in  number,)  all  but  the  last  taken  to  the  referee's  find- 
ings of  fact  upon  insuflicient  evidence,  or  against  its  weight,  and  the  last  to 
the  referee's  failure  to  report  what  occurred  in  court  at  a  former  trial,  in 
which  the  judge  stated  that,  unless  plaintiff  submitted  to  a  nonsuit,  so  as  to 
place  plaintiff  in  a  position  to  bring  a  new  action,  he  would  direct  the  jury  to 
find  against  him.  The  exceptions  were  all  overruled,  the  report  confirmed,  and 
judgment  rendered  ascertaining  the  debt  due,  and  ordering  a  sale  of  the  land 
in  order  to  its  satisfaction,  unless  the  same  was  paid  within  60  days;  and,  if  so 
paid,  a  release  to  be  executed,  to  the  defendants  entitled  under  the  will,  of  all 
estate  and  interest  in  the  land  vested  in  the  plaintiff  under  the  said  mortgage 
deed.  There  are  no  exceptions  filed  to  the  referee's  conclusions  of  law,  nor 
specifically  to  the  rulings  of  the  judge  upon  any  of  them,  and  the  appeal  con- 
sequently brings  up  no  assigned  error  witltin  the  jurisdictional  power  of  this 
court;  which  has  so  often  been  said,  and  is  so  well  understood,  as  not  to  re- 
quire any  citation  of  authority  in  support  of  the  proposition. 

The  last  exception  is  in  reference  to  matters,  so  far  as  we  can  see,  wholly 
immaterial  to  the  issues  now  before  the  court;  and.  if  they  had  been,  the  judge 
should  have  ordered  a  recommittal  in  order  that  the  omitted  testimony  be  also 
reported,  or  a  special  direction  to  the  referee  to  report  it  without  a  recommit- 
tal. 

There  is  no  error,  and  the  judgment  must  be  affirmed,  with  such  change  of 
terms  as  the  delay  resulting  from  the  appeal  has  produced. 


Bank  v.  Bridgeks  and  others. 
(Supreme  Court  of  North  Oarolinn.    November  14,  1887.) 

1.  Negotiable  Instbuments — CoNfliDERATioN — Fobbearance. 

The  defendant  joined  with  her  co-defendants  in  a  note  given  in  renewal  of  a  prior 
note  long  past  due,  but  upon  which  the  latter  only  were  liable.  Held^  that  the  for- 
bearance to  enforce  the  payment  of  the  prior  debt  is  sufficient  consideration  to  fix 
the  liability  of  the  defendant  on  the  renewal  note. 

2.  Same— Renewal  of  Note— Liability. 

In  an  action  against  a  widow  on  a  promissory  note,  signed  by  her  after  she  be- 
came a  widow,  as  a  renewal  of  a  former  note  made  by  her  during  coverture,  the 
fact  that  she  was  not  liable  on  the  note  made  during  coverture  does  not  affect  her 
liability  on  the  new  note. 

Appeal  from  superior  court,  New  Hanover  county;  Conner,  Judge. 

Geo.  Davis,  for  plaintiff.    T.  N.  Hill  and  Thoa.  S.  Strange,  for  defendant. 

Smith,  C.  J.  The  complaint,  in  separate  counts,  is  for  the  non-pa3rment  of 
two  promissory  notes,  each  in  the  sum  of  $3,333.91,  made  on  the  same  day» 
May  8,  1885,  and  maturing,  respectively,  on  the  first  day  of  December  and 
January  following,  executed  by  the  defendants  Mary  E.  Bridgers  and  John 
L.  Bridgers  to  Robert  E.  Bridgers,  and  indorsed,  before  becoming  due,  to  the 
plaintiff.  On  the  notes  partial  specified  payments  are  admitted  to  have  been 
made,  and  the  action  is  to  lecover  the  residue. 

The  defendant  Mary  £.,  in  her  answer,  admits  that  she  signed  both  notes, 
and  that  they  came  to  the  plaintiff  by  the  payee  for  value,  but  denies  her  lia- 
bility upon  either,  and  in  support  of  her  defense  alleges  as  follows:  That  in 
the  year  1867  she  intenuarritid  with  one  John  L.  Bridgers,  wlio  died  in  Janu- 
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ai-y,  1884;  that,  wliile  the  wife  of  the  deceased,  they  and  the  defendant  John 
L,  Bridgers,  on  February  8,  1883,  made  two  other  promissory  notes  to  the 
same  payee,  by  whom  they  were  indorsed  to  and  became  the  property  of  the 
plaintiff, — one  for  83,500,  due  November  20th;  the  other  for  84,000,  due  De- 
cember 20th  of  the  same  year;  that  certain  payments  were  made  on  them,  and 
the  notes  described  in  the  complaint  were  in  renewal,  and  for  the  balance  due 
on  them  at  that  time,  and  without  further  consideration  as  to  her;  and  that 
by  reason  of  her  coverture  when  she  signed  the  first  notes,  and  the  absence  of 
any  consideration  for  the  renewal,  she  has  incurred  no  obligation  in  the  prem- 
ises. 

The  otlier  defendants  answered  and  admitted  the  facts  stated  in  the  com- 
plaint; averring  however,  each  of  them,  that  he  was  a  surety  only, — the  in- 
dorser,  that  he  was  a  surety  for  both  defendants;  and  the  said  John  L.,  that 
he  was  a  surety  for  the  feme  defendant. 

Thereupon  the  following  issues  were  submitted  to  the  jury:  "Was  the  de- 
fendant Mary  E.  Bridgers  married  to  John  L.  Bridgers,  Sr.,  in  the  year  1867?" 
To  which  the  jury  responded  "Yes."  "(2)  Did  the  said  John  L.  Bridgers 
die  during  the  month  of  January,  1884 r"  To  which  the  jury  responded 
"Yes. "  "  (3)  Did  the  said  Mary  E.  Bridgers,  with  her  husband  and  the  other 
defendants,  execute  the  notes  dated  February  8,  1883,  and  referred  to  in  the 
answer?"  To  which  the  jury  responded  "Yes."  "(4)  Were  the  notes  set 
out  in  the  complaint  given  by  the  said  Mary  E.  Bridgers  and  the  other  defend- 
ants in  renewal  of  the  said  notes  of  February  8,  1883?"  To  which  the  jury 
responded  "  Yes. "  "  (5)  Was  the  defendant  Bobt.  R.  Bridgers  a  surety  of  the 
other  defendants?"  To  which  the  jury  responded  "Yes."  "(6)  Was  the  de- 
fendant John  L.  Bridgers  as  surety  to  the  defendant  Mary  E.  Bridgers?"  To 
which  the  jury  responded  "Yes."  "(7)  Was  the  money  for  which  the  orig- 
inal notes  were  given  borrowed  for  the  benefit  of  the  separate  estate  of  the 
defendant  Mary  E.  Bridgers?"  To  which  the  jury  responded  "Ko."  "(8) 
Did  the  trustee  Maricus  J.  Battle  assent  to  the  execution  of  said  note?"  To 
which  the  jury  responded  "No." 

The  defendant  Mary  E.  Bridgers  moved  for  judgment  that  she  go  without 
day,  and  for  her  costs.  The  motion  was  refused  and  the  defendant  excepted. 
Whereupon  the  plaintiff,  upon  the  verdict  and  facts  set  forth  in  the  plead- 
ings, moved  for  judgment  against  all  the  defendants,  which  was  rendered, 
and  the  defendant  Mary  E.  Bridgers  excepted,  and  thereupon  appealed  to  this 
court. 

There  can  be  no  question  upon  the  findings  by  the  jury  that  the  appellant 
incurred,  in  signing  the  note  with  her  husband,  no  obligation  which  could 
have  been  legally  enforced  against  her,  and  it  is  argued  that  she  is  not  bound 
by  that  given  in  renewal,  because  there  was  no  existing  liability,  and  no  fur- 
ther consideration  to  sustain  the  contract.  It  is  to  be  observed  that  the  notes 
now  sued  on  differ  from  the  two  former  ones,  in  that  the  principal  and  de- 
ceased debtor  is  not  a  party  to  them,  and  in  the  extenaion  of  the  time  of  pay- 
ment for  more  than  nine  months,  so  that  the  new  and  superseding  contracts 
have  a  consideration  more  than  a  mere  naked  promise  to  pay  a  subsisting  debt, 
which,  as  such,  would  be  inoperative  in  creating  a  new  obligation.  The  tak- 
ing of  the  new  security  thus  suspends  the  remedy  upon  the  old,  at  least,  as  to 
those  who  unite  in  executing  it. 

"There  is  no  doubt  that  a  negotiable  bill  or  note,"  says  Mr.  Daniel,  "given 
for  or  on  account  of  a  contemporaneous  or  pre-existing  debt,  and  whether  or 
not  it  be  in  renewal  of  a  previous  bill  or  note,  suspends  all  right  of  action  on 
such  debt  during  its  currency;  that  is,  until  it  is  dishonored  by  non-accept* 
ance  or  non-payment. "  2  Daniel,  Keg.  Inst.  §  1272.  "  When  a  man  who 
has  a  judgment  debt,"  is  the  language  of  the  court  in  Baker  v.  Walker,  14 
Mees.  &  W.  468,  "takes  from  his  debtor  a  promissory  note  for  the  amount  pay- 
able at  a  certain  time,  it  must  be  inferred  that  he  thereby  enters  into  an  agree- 
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ment  to  suspend  his  remedy  for  that  period,  and,  if  so,  that  is  a  good  consid- 
eration for  tlie  giving  of  the  note. "  To  the  same  effect  are  Putnam  v.  Lewis^ 
8  Jolms.  309;  Fishbie  v.  Laned,  21  Wend.  450.  And  so  this  coart  held  that, 
when  one  indebted  by  note  gives  a  mortgage  to  the  creditor  for  his  security 
upon  the  terms  of  an  indulgence,  there  is  an  implied  promise  in  accepting  the 
mortgage  to  suspend  action  on  the  note,  (Harshaw  v.  McKesson ^  65  N.  C. 
688;)  and  it  was  also  decided  that  the  mortgage  could  not  be  foi*eclosed  until 
the  termination  of  the  last  credit,  (same  case,  66  N.  C.  266.) 

A  consideration,  to  support  a  promise,  need  not  involve  a  benefit  to  tlie  per- 
son promising;  it  is  equally  sufficient  when  it  consists  in  a  detriment  to  the 
person  to  whom  it  is  made.  Again,  the  appellant  is  not  in  a  more  favorable 
condition  to  contest  her  liability  by  reason  of  executing  the  notes  under  the 
disability  of  coverture  than  she  would  be  if  she  had  had  no  connection  with 
them;  and  can  it  admit  of  question  that  she,  when  sui  juris,  and  with  re- 
stored capacity  to  act  and  bind  herself  like  any  other  person,  may  contract  to 
pay  a  debt  due  from  others  on  a  stipulated  forbearance  for  a  fixed  time  given 
to  those  who  are  liable?  The  case  relied  on  by  her  counsel,  Felton  v.  Reid^ 
7  Jones,  269,  is  not  applicable,  for  there  was  no  new  consideration  to  sustain 
a  promise  for  which  the /ewe  was  not  liable;  and  this  is  true  of  any  other  per- 
son whose  contract  is  founded  on  no  consideration. 

Beyond  and  outside  of  this  aspect  of  the  case,  tlie  present  plaintiff  is  an  in- 
doi-see  for  value,  taking,  so  far  as  the  case  discloses,  without  notice  of  the  in- 
firmity imputed  to  the  instrument  as  emanating  from  the  appellant.  In  such 
case,  as  a  consideration  is  implied,  the  want  of  it  cannot  follow  and  defeat 
the  notes,  when  the  fact  was  unknown  to  the  purchaser  for  value,  or  any  in- 
dications sufficient  to  put  him  on  inquiry;  the  note  not  having  matured.  ''In 
an  action  by  the  indorsee  against  an  original  party  to  a  bill,  [the  words  are 
those  of  Mr.  Greenleaf  in  volume  2,  §  172,  of  his  work  on  Evidence,]  if  it  be 
shown  on  the  part  of  the  defendant  that  the  bill  was  made  under  duress,  or 
that  he  was  defrauded  of  it,  or  if  a  strong  suspicion  of  fraud  be  raised,  the 
plaintiff  will  then  be  required  to  show  under  what  circumstances,  and  for 
what  value,  he  became  the  liolder.  It  is,  however,  only  in  such  cases  that 
this  proof  wiJl  be  demanded  of  the  holder.  It  will  not  he  required  wJien  the 
d^eridant  shows  nothing  more  than  a  mere  absence  or  want  of  consideration 
on  his  part."  1  Daniel,  Neg.  Inst.  §§  814,  815;  1  Pars.  Notes  &  B.  218,  219; 
French  v.  Barney,  1  Ired.  219.  In  the  last  case  cited,  Daniel,  J.,  says:  "He 
being  the  holder,  the  Jaw  implies,  until  something  be  shown  to  the  contrary, 
tliat  he  gave  value  for  it,  or,  rather,  came  fairly  and  legally  by  it."  More  re- 
cently, the  same  proposition  is  ruled  in  Tredwell  v.  Blount,  86  K.  C.  33. 

It  is  true  that  the  giving  successive  notes  for  the  same  debt,  when  not  dif- 
fering in  legal  effect,  may  be  deemed  cumulative  securities  for  that  debt,  and 
the  creditor  may  sue  on  a  preceding  one,  provided,  if  the  later  be  a  negoti- 
able note  or  bill,  he  has  it  in  his  possession  at  the  trial  to  surrender;  as  held 
in  Spear  v.  Atkinson,  1  Ired.  262.  But  the  rule  does  not  extend  to  cases  like 
the  present,  when  the  new  and  substituted  note  varies  essentially  in  its  terms, 
and  protracts  the  period  of  payment.  This  becomes  the  contract  until  it  is 
broken,  and  tlien  the  plaintiff  is  at  liberty  to  fall  back  upon  his  former  se> 
curity. 

In  no  aspect  of  the  case  do  we  see  how  the  appellant  can  claim  exoneration 
from  a  liability  assumed  voluntarily,  and  when  she  had  full  legal  capacity. 
We  must  therefore  affirm  the  judgment,  and  it  is  so  ordered. 
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Manuel  v.  Commissioners  of  Cumberland  Co. 

{Supreme  Court  of  North  Oarofina,    November  14,  1887.) 

Offick  awd  OFFicERst— Liability  fob  Nbglbct  of  Doty. 

The  plaintiir,  while  a  prisoner  in  the  county  jail,  contracted  a  disease  of  thelnngs, 
as  alleged,  because  of  insufficient  bedding  and  warmth  during  cold  weather.  He 
brought  suit  against  the  board  of  county  commissioners  in  its  corporate  capacity 
for  damages  for  neglecting  to  render  the  jail  habitable.  ^  IleUlj  that  the  board  of 
county  commissioners  is  not,  in  its  corporate  capacity,  liable  in  a  civil  action  for 
damages  for  neglect  of  duty,  unless  such  liability  is  expressly  created  by  statute.^ 

Appeal  from  superior  court,  Cumberland  county;  McRae,  Judge. 
/.  W.  Hinsdale,  for  plaintiff.     T,  H.  Sutton,  for  defendant. 

Merrimon,  J.  The  plaintiff  alleges,  in  substance,  that  he  was  imprisoned 
in  the  common  jail  of  the  county  of  Cumberland  about  one  month,  according 
to  law;  that,  while  be  was  so  imprisoned,  the  defendants  unlawfully  and 
negligently  failed  to  provide  at  all  for  his  comfort  and  warmth,  as  they  were 
required  by  law  to  do;  that  during  a  part  of  the  time  of  his  imprisonment  the 
weather  was  ** bitter  cold  and  rough;"  that  he  suffered  intensely  and  terribly 
from  the  same  several  days  and  nights,  while  the  jailer  was  deaf  to  his  ap- 
peals for  relief;  that  as  a  consequence  of  such  exposure  and  neglect,  while  he 
was  so  imprisoned,  he  contracted  a  disease  of  the  lungs  from  which  he  has 
suffered  greatly  ever  since,  and  the  prospect  is  that  he  will  never  recover; 
that  he  was  strong  and  healthy  when  he  went  to  prison,  and  has  ever  since 
bis  discharge  from  the  same  suffered  from  the  disease  so  contracted,  an  d  has 
been  and  is  frequently  unable  to  labor  for  the  support  of  himself  and  family, 
who  are  dependent  upon  him;  that  by  the  gross  neglect  of  the  defendants  as 
alleged,  and  the  causes  mentioned,  he  has  sustained  great  damage,  and  de- 
mands judgment  for  the  same.  The  defendants  deny  the  material  allegations 
of  the  complaint. 

On  the  trial,  petnding  the  introduction  of  evidence,  the  court  intimated  the 
opinion  "that  the  defendants  were  not  in  their  corporate  capacity  liable  for 
damages  sustained  by  plaintiff  by  a  failure  of  the  proper  authorities  to  make 
the  jail  warm,  and  keep  the  same  in  a  habitable  condition,  while  the  plaintiff 
was  imprisoned  therein,  if  such  was  tlie  case,  as  testified  to  by  the  plaintiff." 
Acting  upon  this  intimation,  the  plaintiff,  having  excepted,  suffered  a  judg- 
ment of  nonsuit,  and  appealed  to  this  court. 

Counties  are  of  and  constitute  a  part  of  the  state  government.  A  chief 
purpose  of  them  is  to  establish  its  political  organization,  and  effectuate  the 
local  civil  administration  of  its  powers  and  authorities.  They  are  in  their  gen- 
eral nature  governmental, — mere  instrumentalities  of  government,  and  pos- 
sess corporate  powers  adapted  to  its  purposes.  It  is  not  their  purpose  to  cre- 
ate civil  liabilities  on  their  part,  and  become  answerable  to  individuals  civilly 
or  otherwise.  Indeed,  they  are  not,  in  a  strict  legal  sense,  municipal  corpo- 
rations, like  towns  and  cities  organized  under  charters  or  particular  statutes, 
and  invested  with  special  powers,  and  endowed  with  more  of  the  functions  of 
corporate  existence,  intended  to  serve,  not  so  much  the  purposes  of  the  state, 
as,  subject  to  its  general  laws,  the  advantnge  of  particular  communities  in 
particular  localities  in  the  promotion  and  regulation,  more  or  less,  of  trade, 
commerce,  industries,  and  the  business  transactions  and  relations  in  some  re- 
spects of  the  people  residing  or  going  there  collectively  and  severally.  Their 
purposes  are  more  general,  and  partake  more  largely  of  the  purpose  and  powers 
of  governments  proper.    White  v.  CommissUmerSf  90  N.  C.  437;  McCormao 

^Qttati  corporations,  as  counties,  are  not  liable  in  a  civil  action  for  injuries  arising 
from  the  negligence  of  their  otiicers  and  agents,  unless  such  action  is  expressly  author- 
ized by  statute.  Dosdall  v.  County  of  Olmsted,  (Minn.)  14  N.  W.  Rep.  468.  See  East- 
man v.  Clackamas  Co.,  32  Fed.  Rep.  24,  and  note,  as  to  the  liability  of  counties  for  fail- 
ing to  keep  in  repair  highways  or  Widges  within  their  limits. 
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V.  CommUsUmerSt  Id.  441;  Dare  Co,  v.  Currituck  Co.,  95  N.  C.  189;  Coolej, 
CJonst.  Lim.  240,  247;  Dill.  Mun.  Corp.  §§  761.  762. 

While  what  we  have  said  is  true,  generally,  the  legislature,  subject  to  con- 
stitutional limitations,  may  confer  upon  counties  such  corporate  powers  to 
make  contracts,  create  civil  liabilities,  and  serve  such  business  purposes  as  it 
may  deem  expedient  and  wise,  and  make  them  answerable  in  damages  for  the 
negligence  of  their  officers  and  agents,  in  failing  to  properly  exercise  the  pow- 
ers with  which  they  are  charged,  or  for  exercising  them  improperly  to  the 
injury  of  individuals.  But  such  corporate  authority  and  liability  must  be 
specially  created  by  and  appear  from  statutory  provisions  expressed  in  terms, 
or  necessarily  implied. 

Generally,  a  county  is  not  liable  for  damages  sustained  by  individuals  by 
reason  of  the  neglect  of  its  officers  and  agents,  and  there  is  no  statute  of  this 
state  creating  such  liability.     White  v.  Commissioners,  supra. 

It  is  provided  by  statute  (Code,  g  702)  that  ''every  county  is  a  body  politic 
and  corporate,  and  shall  have  the  powers  prescribed  by  statute,  and  those 
necessarily  implied  by  law,  and  no  other."  Liability  for  such  damages  is  not 
decLired  or  implied  by  any  statutory  provision.  On  the  contrary,  it  seems 
that  the  legislature  did  not  contemplate  or  intend  that  it  should  exist.  Hence 
it  has  expressly  provided  (Code,  §  711)  that  '*any  commissioner,  who  shall 
neglect  to  perform  any  duty  required  of  him  by  law  as  a  member  of  the  boaid, 
shall  be  guilty  of  a  misdemeanor,  and  shall  be  liable  to  a  penalty  of  $200  for 
such  offense,  to  be  paid  to  any  person  who  shall  sue  for  the  same;"  the  pur- 
pose being  thus  to  secure  certainly  the  due  discharge  of  official  duty  on  the 
part  of  the  commissioners. 

This  action  is  brought  against  the  county,  and  not  against  the  commission- 
ers personally.  They  are  its  officers,  and  represent  its  corporate  entity.  ''Its 
powers  can  only  be  exercised  by  the  board  of  commissioners,  or  in  pursuance 
of  a  resolution  adopted  by  them;"  and  "all  actions  or  proceedings,  by  or  against 
a  county  in  its  corporate  capacity,  shall  be  in  the  name  of  .the  boiuxl  of  oom- 
missioners  of  the  county." 

This  case  is  very  different  in  material  respects  from  that  of  Lewis  y.  dtp 
of  Raleigh,  77  N.  C.  229,  cited.  It  was  an  action  against  a  city,  brought  for 
the  purpose  of  the  recovery  of  damages  sustained  by  the  intestate  of  the  plain- 
tiff therein,  occasioned  by  the  neglect  of  the  city^s  officers  and  agents.  But, 
as  we  have  seen,  cities  and  towns  stand  on  a  footing  very  different  from  coun- 
ties. Cities  and  towns  are  incorporated  largely  and  mainly  for  the  particular 
benefit  of  the  corporators.  They  have  special  privileges  and  advantages,  and 
exercise  special  powers,  and  are,  in  many  respects,  held  responsible  as  such 
corporations  for  damages  occasioned  by  the  neglect  of  their  agents.  The  plain- 
tiff cannot,  therefore,  maintain  this  action.  It  may  be  that  he  can  have  a 
remedy  against  the  commissioners  personally,  but  as  to  this  we  are  not  called 
upon  to  express  an  opinion.  If  what  he  alleges  is  true,  there  was  gross,  in- 
excusable neglect  on  the  part  of  the  commissioners,  resulting  in  serious  in- 
jury to  and  shocking  outrage  upon  him.  It  is  difficult  to  believe  that  the 
commissioners  so  neglected  to  discharge  their  plain  duty,  or  that  a  jailer  could 
be  so  unfeeling  and  deaf  to  the  appeals  of  a  human  being  for  relief  from  acute 
suffering  that  it  was  his  duty  to  avert.  We  are  glad  to  be  assured  by  the 
counsel  for  the  appellees  that  the  allegations  of  the  complaint  have  no  real 
foundation  in  truth. 

The  law  requires  in  explicit  terms  and  expects  that  county  commissioners 
shall  provide  for  the  tolerable  comfort  of  prisoners.  They  ought  to  so  provide, 
and  jailers  should  execute  their  proper  orders  with  fidelity.  If  they  will  not,  the 
courts  and  solicitors  should  be  vigilant  to  compel  them  to  do  so.  It  should 
never  be  forgotten  that  a  prisoner  cannot  help  himself  in  essential  respects, 
and  the  laws  of  humanity,  as  well  as  the  laws  of  the  state,  require  that  his 
condition  uhuU  not  made  or  left  Intolerable.    Judgment  atfrmed. 
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Carpenter  c.  Tucker,  Adm'r. 
{Supreme  Court  of  North  ChtoHna,    November  14,  1887.) 

1.  EYIDKZrOB—DoCUHENTABT— UnXNDOBSID  NoTBS. 

In  an  action  for  the  purchase  price  of  some  notes  alleged  to  have  been  sold, 
plaintiff  offered  the  notes  in  evidence.  Defendant  objected  to  their  admission, 
**  because  they  were  not  assigned  or  transferred  or  indorsed  in  writing  by  the  plain- 
tiff." Held  that,  as  the  notes  may  have  been  introduced  for  identification,  or  some 
other  purpose  than  to  show  the  legal  title  to  them,  they  were  competent,  unin- 
dorsed, for  any  pertinent  purpose. 

2.  Same— At  Fobm bb  Tbiai/— Dbcbaseb  Witkbss— Notbb  of  Tbotimony. 

A  witness,  who  had  testified  on  a  former  trial  of  an  action,  died  before  the  re- 
trial. Counsel  was  offered  as  a  witness  to  state,  from  notes  ne  had  taken  at  the 
former  trial,  the  substance  of  the  witness'  testimony.  Held,  that  such  evidence  was 
properly  admitted. 

3.  Same— Dbclabatiokb— Rblbvancy. 

In  an  action  as  to  the  purchase  of  some  notes,  a  witness  for  the  vendor  was  ex- 
amined as  to  what  the  vendee  had  said  to  him  in  regard  to  the  purchase  of  vendor's 
interest  in  a  certain  mill,  the  deed  therefor,  the  price  paid  for  it,  and  what  he  in- 
tended to  do  with  the  mill.  The  notes  had  been  Riven  in  payment  of  vendor's  in- 
terest in  the  mill  by  vendee's  son-in-law.  Held,  that  such  evidence  was  relevant, 
because  it  went  to  prove  that  vendor  had  delivered  the  notes  to  vendee  as  he  al- 
leged. 

4.  Abbitbation  Afn>  Awabi>— Aobeembnt  out  of  Court. 

Defendant  objected,  to  an  action  as  to  the  purchase  of  some  notes,  that  plaintiff 
had  agreed  to  leave  the  matter  to  arbitration.  Held,  that  this  agreement,  not  made 
an  order  of  the  court  in  the  action,  nor  with  the  sanction  of  the  court,  was  execu- 
tory, and  unconnected  with  the  action. 

Appeal  from  superior  court,  Anson  county;  Gilmer,  Judge. 

George  Tucker  died  intestate,  and  his  estate  was  administered  by  A.  T. 
Tucker.  £.  L.  Carpenter  sued  the  estate  for  the  purchase  money  for  three 
notes  which  he  claimed  to  have  sold  George  Tucker,  alleging  that  he  had  re- 
ceived a  certain  sum  of  money  In  part  payment  of  the  price  of  the  notes.  The 
notes  were  notes  given  by  the  deceased's  son-in-law  to  Carpenter  in  payment 
for  a  mill.  The  administrator  claimed  that  the  money  had  been  lent  Carpen- 
ter with  the  understanding  that,  if  it  were  not  repaid,  it  should  be  credited 
to  the  payment  of  the  notes.  The  administrator  also  showed  that  Carpenter 
had  agreed  to  leave  the  matter  to  arbitration,  and  claimed  that  he  was  es- 
topped by  such  agreement  from  bringing  this  action.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals. 

James  A.  Lockhart,  for  plaintiff.     Batchelor  A  Devereux,  for  defendant. 

Merrimon,  J.  On  the  trial  the  plaintiff  offered  in  evidence  certain  notes  un- 
der seal,  which  it  was  alleged  he  had  sold  to  the  intestate  of  the  defendant,  and 
the  latter  objected  to  their  admission  '*  because  they  were  not  assigned  or  trans- 
ferred or  indorsed  in  writing  by  the  plaintiff."  The  court  admitted  tiiem,  and 
this  is  assigned  as  error. 

It  is  true  the  legal  title  to  the  notes  did  not  pass  without  indorsement,  but 
it  is  just  as  true  that  the  equitable  title  may  have  passed  without  it,  and  it 
was  competent  to  show  this  fact.  The  notes  may  have  been  introduced  for 
the  purpose  of  identification,  or  other  purpose  than  to  show  the  legal  title  to 
them,  and  they  were  obviously  competent,  unindorsed,  for  any  pertinent  pur- 
pose. On  a  former  trial  of  this  action,  which  resulted  in  a  mistrial,  T.  J. 
Folk  was  examined  as  a  witness  for  the  plaintiff,  and  he  afterwards  died  be- 
fore the  last  trial.  At  the  first  trial,  the  counsel  for  the  plaintiff  "took  full 
notes  of  the  evidence  offered, "  Including  that  of  the  deceased  witness  men- 
tioned. On  the  last  trial  this  counsel  was  examined  as  a  witness  for  the  plain- 
tiff, and  he  stated  that,  by  refreshing  his  recollection  from  the  notes  of  evi- 
dence taken  by  him  on  the  former  trial,  he  could  and  did  remember  the  sub- 
Btance  of  the  testimony  given  on  the  former  trial  by  the  witness  Polk,  de- 
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ceased.  The  defendant  objected.  The  court  allowed  the  witness  to  so  te^* 
tify,  and  this  is  assigned  as  error. 

The  objection  is  groundless.  The  witness  might  refresh  his  recollection  by 
the  notes  of  evidence  mentioned,  and,  when  he  declared  that  he  remembered 
the  substance  of  what  the  deceased  witness  had  testified  to  on  the  former  trial 
in  tills  action,  between  the  same  parties,  he  qualified  himself  to  testify  as  he 
was  allowed  to  do,  and  any  objection  went  to  the  weight,  not  to  the  compe- 
tency, of  the  evidence  thus  elicited.  Jones  v.  Wardf  3  Jones,  24;  Wright  v. 
8tow€,  4  Jones,  516;  Ashe  v.  Derossett  5  Jones,  299. 

A  witness  for  the  plaintiff  was  examined  as  to  what  the  intestate  of  the  de- 
fendant had  said  to  him  in  respect  to  the  purchase  of  the  plaintiff's  interoftt 
in  a  certain  mill,  the  deed  therefor,  the  price  paid  for  it,  and  what  he  intended 
to  do  with  the  mill,  etc.  The  defendant  objected  to  the  admission  of  such 
evidence,  "beciiuse  incompetent  under  the  statute  of  frauds,  and  irrelevant." 
What  the  appellant  intends  by  this  exception  is  not  at  all  clear;  but  we  sup- 
pose it  implies  that  it  was  not  competent  for  the  witness  to  speak  of  a  sale  of 
real  estate  that  must  be  evidenced  by  a  proper  deed  of  conveyance  without 
producing  the  deed.  If  so,  the  objection  is  untenable,  because  the  deed  and 
its  contents  were  not  at  all  in  question.  The  purpose  was  to  give  evidence 
of  a  transaction  in  respect  to  the  mill  tliat  did  not  involve  the  title  to  It.  The 
evidence  was  relevant,  because  it  went  to  prove  that  the  plaintiff  had  deliv- 
ered the  not(iS  to  the  intestate  of  the  defendant,  as  the  plaintiff  alleged. 

The  defendant  was  introduced  as  a  witness  in  his  own  behalf,  and  was 
asked  to  "repeat  a  conversation  between  himself  and  his  intestate"  in  respect 
to  the  notes  and  the  deed  of  conveyance  in  question.  Upon  objection  of 
plaintiff  to  the  proposed  evidence,  the  court  sustained  the  objection,  and  prop- 
erly, because  it  was  simply  hearsay.  The  defendant  alleges  in  bis  answer 
that  the  plaintiff  and  himself  had  agreed  in  writing  "to  arbitrate"  the  matters 
in  controversy  in  this  action ;  that  this  agreement  was  current  at  the  time  the 
action  began;  and  he  avers  his  readiness  to  abide  the  result  of  such  arbitra- 
tion. This  agreement  was  not  made  an  order  of  the  court  in  the  action,  nor 
with  the  sanction  of  the  court,  and  it  was  executory,  independent,  and  apart 
from  the  action.  On  the  trial,  the  defendant  requested  the  court  to  submit 
to  the  jury  this  issue :  "  Did  the  plaintiff  and  defendant,  before  the  commence- 
ment of  this  action,  agree  to  arbitrate  the  matters  in  controversy,  and,  if  so» 
did  the  plaintiff  refuse  to  comply."  The  court  properly  declined  to  submit  it. 
The  pleadings  raised  no  such  issue.  The  agreement  to  arbitrate  was  not  a 
defense  in  this  action.  If  the  plaintiff,  having  agreed  to  arbitrate  as  alleged, 
afterwards  refused  to  comply  with  the  agreement,  such  breach  thereof  might 
be  a  cause  of  action,  but  one  not  to  be  set  up  as  a  defense  in  this  action.  It 
was  foreign  to,  and  had  no  connection  with,  the  latter  as  a  litigation. 

The  appellant  was  not,  in  any  view  of  the  evidence,  entitled  to  have  the 
special  instruction  given  the  jury  which  the  court  declined  to  give.  There 
was  clearly  no  evidence  that  warranted  it.  And  the  court  should  never  pre- 
sent to  the  jury  a  view  of  the  case,  or  an  important  part  or  branch  of  it,  when 
there  is  the  absence  of  evidence  that  might  reasonably  lead  them  to  adopt  and 
act  upon  it.  To  do  so  could  serve  no  just  purpose,  while  it  would,  at  most, 
certainly  mislead,  or  tend  to  do  so.  The  errors  assigned  are  unfounded,  and 
the  judgment  must  be  affirmed. 

Porter  o.  Durham. 

{Supreme  Conrt  of  North  Carolina,    November  14,  1887.) 

Drainage— Notice— Report  of  Pbocebdikqs. 

Plaintiff  claimed  an  easement  of  drainage  by  means  of  a  canal  through  defend- 
ant's  land,  upon  the  report  of  appraisers  appointed  upon  a  previous  occasion  to  in- 
veHtif^ate  the  question  bettveen  plaintiff  and  defendant's  ancestor  as  to  widening  the 
canal.    It  nowhere  appeared  in  the  report  of  proceedings  that  defendant's  ancestor 
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was  notified  of  the  investigation,  as  required  by  Battle,  St.  N.  C.  c  39,  relating  to 
such  investigations,  except  from  the  fact  that  he  was  present  on  the  premises  with 
the  appraisers  when  they  were  conducting  the  investigation.  jETe/d,  that  such  pres- 
ence, ap]>earins  only  Irom  the  report  of  tlie  appraisers,  is  not  in  law  an  appearance 
dispensing  with  the  service  of  notice  or  summons  such  as  would  make  deleudant's 
ancestor  a  party  to  the  proceedings. 

Appeal  from  superior  court,  Pender  county;  Philips,  Judge. 

&.  A.  Ramsey  and  /.  D,  Bellamy^  for  plaintiff.    M.  Bellamy,  for  defendant. 

Smith,  C.  J.  The  complaint  alleges  title  in  the  plaintiff  to  an  easement  or 
right  of  draining  the  excessive  waters  upon  his  own  land,  through  a  ditch 
opened  upon  the  defendant's  adjacent  lands,  into  a  canal  used  by  them  in  com- 
mon, as  a  means  of  diverting  the  overflow  and  relieving  both  tracts.  The 
canal  is  also  on  defendant's  land.  It  states,  further,  that  the  easement  has 
been  acquired  in  one  of  two  ways,  and  has  been  in  use  for  more  than  17  years- 
First,  Under  an  agreement  entered  into  in  1858  between  Levin  Lane,  from 
whom  tlie  defendants  derive  title,  and  one  Berry,  under  whom  the  plaintiff 
claims,  they  being  at  the  time  the  respective  owners,  and  the  continued  use 
and  enjoyment  of  the  privilege  during  the  life-time  of  said  Berry,  who  before 
his  death  conveyed  the  tract  held  by  him  to  the  plaintiff.  Second,  Under  and 
by  virtue  of  certain  proceedings  instituted  in  1874  before  the  county  commis- 
sionei-s,  according  to  the  laws  then  in  force,  and  contained  in  chapter  39,  Bat- 
tle, St.,  wherein  appraisers  were  appointed,  who  entered  upon  the  tracts  to 
ascertain  and  report  the  benefits  and  damages,  (there  being  no  damages,) 
and  apportioned  the  expense  of  enlarging  the  canal  to  make  the  drainage  suf- 
ficient for  both  tracts;  whereof  one-third  was  imposed  on  D.  T.  Durham,  an- 
cestor of  defendants,  and  two-thirds  upon  the  plaintiff. 

The  present  action  is  under  section  1310  of  the  Code,  and,  assuming  a  com- 
mon property  and  right  to  use  the  canal,  seeks  to  have  the  expense  of  remov- 
ing the  accumulated  rubbish,  and  permitting  tlie  former  free  current  of  water 
to  run,  apportioned  between  the  parties.  Mtev  several  amendments,  none  of 
which  entirely  relieve  the  case  of  obscurfty,  the  cause  came  on  for  hearing  be- 
fore the  clerk,  to  whom  jurisdiction  is  conimitted,  and  he  dismissed  the  pro- 
ceeding, as  did  the  judge,  upon  the  plaintiff's  appeal,  and  from  this  ruling 
the  case  is  brought  up  to  this  court. 

No  proof  in  writing,  other  than  the  proceeding  biken  in  1874,  nor  any  final 
agreement,  except  that  alleged  to  have  been  made  between  Lane  and  Berry,. 
— and  this  so  far  as  shown  was  permissive  merely,  and  gave  but  a  revocable 
license  for  the  time  being, — was  offered.  The  proceedings  which  took  place 
in  1874  are  set  out  in  full,  and  show  that  a  petition  was  presented  to  the 
county  commissioners,  who  appointed  the  appraisers  to  go  upon  the  premises, 
assess  the  value  of  the  benefits  to  be  conferred,  and  damages  to  result  to  de- 
fendant's land,  from  the  proposed  plan  of  enlarging  tlie  canal  to  the  required 
extent,  and  ordered  that  the  *' clerk  of  the  board  serve  notice  as  required  by 
law,  and  that  all  matters  required  by  chapter  39,  Battle's  Kevisal,  be  performed 
as  by  law  required. "  This  was  on  April  6,  1874,  and  after  the  application 
had  been  received  and  allowed,  and  it  nowhere  appears  that  the  defendant's 
ancestor,  Dawson  T.  Durham,  had  sucli  notice,  except  from  the  fact  that  he 
was  present  on  the  premises  with  the  appraisers  when  they  were  executing 
the  order  of  the  board.  The  report  was  made  some  time  thereafter,  to- wit, 
on  May  24th,  and  confirmed,  declaring  that  "the  law  in  the  case  of  Elisha 
Porter  v.  D,  T.  Durham,  draining  lands,  having  been  complied  with,  as  pro- 
vided by  law,  summons  having  been  issued,  the  premises  examined  by  the 
juiy  appointed,  their  report  herewith  approved,  having  been  received,  is 
hereby  confirmed,"  and  ordering  that  the  clerk  of  their  board  file  the  papers, 
and  notify  the  parties  interested,  etc.  The  appraisei-s  also  apportioned  the 
cost  of  the  work  between  the  parties,  but  failed  to  make  any  provision  for  fut- 
ure repairs  and  clearing  out  obstructions* 

v.8s.E.no.l6 — ^53  ^  i 
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The  anderljing  element  in  the  present  controversy  is  the  contested  validitj 
of  the  ex  parte  action  taken  in  1874  by  the  plHlntiff,  and  its  efficacy  in  invest- 
ing an  easement  in  him;  and  this  again  depends  upon -the  question  whether 
the  memoranda  in  regard  to  notice,  accompanied  with  the  further  fact  of  the 
presence  of  Durham  with  the  appraisei-s  when  they  were  acting,  is  in  law  an 
.ippearance,  dispensing  witli  the  service  of  notice  or  summons.  The  section 
of  the  law  applicable  to  this  inquiry  is  found  in  chapter  39,  §  3,  Battle,  St., 
and  is  in  these  words:  "The  owners  of  such  lands  (through  which  the  drainage 
is  to  be  had)  shall,  if  in  the  county  in  which  said  lands,  or  some  part  thereof, 
is  situated  and  known  to  such  applicant,  have  ten  days'  notice  of  the  time 
and  place  of  meeting  to  make  such  assessment,  and  may  attend  before  the  ap- 
praisers, and  be  heaid  on  the  subject  of  the  proposed  assessment.  Such  no- 
tice shall  be  given  personally  by  such  applicant  in  writing,  by  reading  or 
leaving  a  copy  at  last  place  of  residence,  if  the  party  to  be  notified  reside  in 
the  county  where  said  lands,  or  any  part  thereof,  are  situated,"  with  provision 
for  publication  otherwise;  "said  notice,  whether  personal,  or  made  in  person, 
or  by  publication,  shall  state  a  time  and  place  of  making  such  assessment,  and 
shall  contain  a  clear  description  of  the  proposed  work."  The  proofs  so  made 
in  case  of  personal  notice  must  be  by  affidavit  of  the  applicant^  attached  to 
a  copy  of  the  notice,  "stating  the  time,  place,  and  mode  of  service,  whether 
by  reading  or  by  true  copy  left  at  the  last  and  usual  place  of  residence,"  and 
they  must  be  filed  with  the  other  papers  in  the  case  in  the  office  of  the  county 
register. 

As  the  proceeding  is  summary  and  special,  and  results  in  appropriating  one 
man*s  property  to  the  use  of  another,  without  the  assent  of  the  former,  these 
minute  and  particular  directions  are  prescribed  as  essential  to  the  efficacy  of 
the  action,  and  the  plaintiff's  contention  is  that  they  are  dispensed  with  by 
the  presence  of  the  then  owner  on  the  premises,  when  they  undertook  to  per- 
form the  assigned  duty.  We  do  not  think  all  these  safeguards,  thus  thrown 
around  the  exercise  of  this  special  power,  can  be  thus  disregarded,  and  a  le^al 
result  reached  in  so  doing. 

The  defendant  Durham  does  not  appear  on  the  record  as  a  party,  and  that 
he  was  with  the  appraisers  only  appears  from  their  own  report  to  the  board. 
He  may  have  offered  no  direct  resistance  to  what  the  appraisers  were  doing, 
as,  under  license  from  a  preceding  proprietor,  he  had  been  using  this  method 
of  drainage,  and  ^as  we  understand  the  complaint)  the  cost  of  the  enlarge- 
ment ($225)  was  borne  by  the  plaintiff.  It  is  quite  a  different  proposition  to 
ask  for  a  judgment  against  the  defendants,  compelling  them  to  pay  a  propor- 
tion of  the  expenses  of  clearing  out  obstructions,  when,  as  the  answer  avers, 
the  former  widening  was  done  for  the  plaintiff^s  advantage,  and  not  theirs; 
the  canal  being  sufficient  for  the  drainage  of  their  land  before  being  enlarged. 
We  therefore  concur  in  the  judgment  dismissing  the  proceeding. 


Perry  and  others  v.  Peterson,  Adm^r,  and  others. 
{Supreme  Oouri  of  North  CdroliTUi.    November  14,  1887.) 

.1.   EZKCUTOBS  AND  AdMIJNISTRATORS— SaLB  OF  LaND— VALIDITY. 

An  administrator  filed  a  petition  asking  that  some  land,  which  he  claimed  hit 
decedent  was  seized  of,  be  sold  to  pay  debts.  The  heirs  through  their  trustee  and 
guardian  ad  litem  filed  an  answer,  claiming  that  the  land  belonered  to  the  heirs,  and 
ihat  the  deceased  was  not  entitled  to  any  interest  therein.  While  this  matter  was 
i)ending,  the  cocrrt  ordered  the  land  to  be  sold.  £leld^  that  such  sale  was  irregu- 
larly and  improperly  made. 
2.  Same— Salb  op  Land— Irbbqdlarity— Notiob. 

In  a  suit  to  annul  a  sale,  one  of  the  allegations  was  that  the  defendants,  subse- 
quent purchasers  of  the  property,  had  notice  of  the  irregularity  of  the  sale.  It  did 
not  appear  from  the  case,  nor  was  any  issue  made  as  to  whether  the  original  pur- 
chaser had  any  such  notice.  Heldf  that  the  pleadings  required  that  audi  itkquiry 
should  be  made,  and  that  the  action  could  not  be  properly  determined  without  it. 

yGoogk 


Digitized  by' 


N.  C]  PERRY  r.  PETERSON.  835 

Appeal  from  superior  court,  Sampson  county;  Gilmer,  Jud^. 

Chester  B.  Yann  died  in  1864,  leaving  surviving  infant  children  as  his  only 
heirs  at  law.  The  defendant  Peterson  qualified  as  administrator  of  said 
Yann;  and  at  November  term,  1866,  of  the  county  court,  filed  a  petition  stat- 
ing that  said  Yann  died  seized  of  a  tract  of  land,  and  praying  for  an  order  to 
sell  the  same  to  pay  debts.  The  heirs  at  law,  Octavia,  Elizabeth,  John  B., 
and  Chester  Yann.  were  infants,  and  without  any  general  guardian  during 
the  pendency  of  said  petition  and  tlie  proceedings  tliereunder.  No  process  in 
the  petition  was  served  on  said  heirs;  but  John  Yann,  their  grandfather,  was 
made  a  party  defendant,  and  described  as  trustee,  and  the  cleric  of  tlie  court 
was  appointed  guardian  ad  litem,  and  accepted  service  of  the  petition.  John 
Yann  employed  counsel  and  filed  an  answer  in  behalf  of  the  heirs,  denying 
that  Chester  died  seized  of  the  land,  or  was  at  the  time  of  his  death  entitled 
to  any  interest  therein,  fully  setting  out  the  title  of  said  heirs  to  the  land  by 
a  bona  fide  conveyance  from  John  Yann  to  them.  The  guardian  ad  litem 
filed  an  answer  to  the  petition  by  the  same  counsel  who  filed  the  answer  of 
John  Yann,  stating  that  the  facts  set  forth  In  the  answer  to  John  Yann  were 
true.  The  clerk  and  guardian  ad  litem  is  the  present  defendant,  W.  A. 
Matthis.  Upon  filing  the  answer,  an  issue  of  title  was  made  under  direction 
of  the  court,  to  try  the  question  whether  the  said  Chester  R.  Yann  liad  an 
estate  in  the  said  land  at  the  time  of  his  death.  Wliile  the  issue  of  title  stood 
on  the  record  undisposed  of,  at  Februarj|term,  1868,  of  the  said  court,  an 
order  was  inadvertently  entered  directing  a  sale  of  said  land  to  pay  the  debts 
of  said  Chester  R.  Yann.  Afterwards  tlie  land  was  sold  under  the  said  order 
by  said  Peterson,  administrator,  and  purchased  by  Abram  N.  Matthis.  The 
administrator  conveyed  said  land  to  said  Abram  N.  Matthis,  and  thereupon 
the  said  Abram  reconveyed  the  same  to  said  Peterson  in  his  own  right.  The 
sale  was  reported  to  said  court,  and  confirmed.  Peterson  has  conveyed  said 
land  to  defendant  William  Sutton.  Abram  N.  Matthis  is  dead,  and  the  de- 
fendant W  A.  Matthis  is  his  executor  and  one  of  his  heirs,  and  was  the  said 
guardian  ad  litem,  and  the  other  defendants  are  children  and  heirs  at  law  of 
Abram  N.  Matthis.  Plaintiff  Octavia  Yann  married  one  Peter  Perry,  who 
died  before  commencement  of  this  suit.  Elizabeth  Yann  married  one  James 
Chestnutt  and  is  above  age.  John  B.  Yann  is  about  21,  and  Chester  Yann 
about  17. 

The  court  framed  and  submitted  two  issues  to  the  jury:  (1)  Have  the 
plain tiflls  an  equity  in  the  land  described  in  the  complaint?  (2)  Did  the  de- 
fendant purchase  said  land  with  notice  of  said  equity? 

Upon  the  case  so  made  the  court  was  of  the  opinion  that  the  first  issue 
should  be  found  in  favor  of  the  defendant;  that  there  being  no  allegation  in 
the  complaint,  and  no  proof  on  this  trial,  that  the  decree  of  February,  1868, 
of  the  said  court  of  pleas  and  quarter  sessions  ordering  a  sale  of  the  said  land 
was  obtained  by  fraud  or  mistake;  that  said  decree  was  conclusive  upon  the 
defendants  therein,  who  are  the  plaintiffs  her^'in;  and  that  said  plaintiff  had 
no  equity  to  set  said  decree  aside;  but  that,  if  the  jury  believed  the  evidence, 
the  defendant  Sutton  had  purchased  the  land  with  knowledge  of  the  plaintiff's 
claim.  In  deference  to  which  opinion  of  the  court,  the  plaintiff  suffered  a 
nonsuit.    Judgment  accordingly,  and  appeid  by  the  plaintiff. 

/.  L.  Stewart  and  M,  C,  Jtiichardsonp  for  plaintiff.  E.  W.  Kerr^  for  de- 
fendant. 

Mbrrimon,  J  The  order  of  sale  made  in  the  proceeding  in  the  late  court 
of  pleas  and  quarter  sessions  mentioned,  was  irregularly  and  improperly  made. 
It  ought  not  to  have  been  made  until  the  issue  which  preceded  it  in  the  rec- 
ord as  to  the  title  to  the  land  mentioned  and  described  in  the  petition  in  that 
proceeding  had  been  tried  and  disposed  of  as  the  preceding  order  of  the  court 
directed.  A  material  allegation,  not  very  distinctly  made,  of  the  complaint 
in  this  action,  is  that  the  purchaser  of  the  land,  under  the  irregular  order  of 
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sale  mentioned,  and  the  present  defendants,  Peterson  and  Button,  had  notice 
of  such  irregularity,  and  at  the  time  they  respectively  purchased  the  land 
also  had  notice  of  the  claim  of  the  plaintiffs,  except  James  Chestnutt;  that  it 
belonged  to  them,  and  they  had  valid  title  for  the  same.  No  issue  in  this 
respect  was  tried,  nor  does  it  appear  from  the  case  on  appeal  that  Abram  Mat- 
this,  who  purchased  directly  under  the  order  of  sale,  had  notice  of  sucli  claim 
of  the  plaintiffs.  It  does  not  appear  affirmatively  that  the  defendant  Sutton 
'  had  such  notice,  and,  by  inference,  that  the  defendant  Peterson  likewise  had; 
but  the  court,  before  passing  upon  the  merits  of  the  case,  should  have  ascer- 
tained whether  Matthis  had  or  had  not  like  notice.  If  he  had,  and  it  had  so 
appeared  on  the  trial,  it  may  be  that  the  court  would  and  ought  to  have  given 
judgment  in  favor  of  the  plaintiffs.  The  pleadings,  in  their  compass  and 
effect,  required  that  such  an  inquiry  should  be  made,  and  the  action  could  not 
be  properly  determined  without  it. 

There  must  therefore  be  a  new  trial.    To  that  end  let  this  opinion  be  cer- 
tiiied  to  the  superior  court  accoi-ding  to  law.    It  is  so  ordered. 


ToWNSEND  and  others  t?.  McKinnon. 

{Supreme  Qmrt  of  North  Oarolina.    November  14,  1887.) 

LiKNB— Cbofs— Form  op  Iitbtbuhbnt. 

An  agreement  set  forth  the  requisites  of  an  agricultural  lien,  and  proceeded: 
"Now,  therefore,  in  consideration  of  the  premise,  and  in  pursuance  of  the  law  in 
sach  case  made  and  provided  ;"  and  then  followed  words  that  purported  tooonvev 
the  crops  to  the  plain  tiffii.  coupled  with  a  trast,  and  a  power  of  sale  to  be  exercised 
in  the  contingency  provided  against  according  to  the  form  of  a  chattel  mortigafs^ 
Held  that,  as  it  was  the  plain  intent  of  the  parties  to  make  an  agricultarai  lieo,  it 
must  be  so  treated,  notwithstanding  its  form. 

Appeal  from  superior  court,  Uiclimond  county. 

Frank  McNeill,  for  plaintiffs.    Bunnell  c&  Walker,  for  defendant. 

MERaiMON,  J.  This  is  a  summary  proceeding  begun  before  the  derfc  of  the 
superior  court  of  the  county  of  Richmond,  as  allowed  by  the  statute,  (Coder 
§  1800,)  to  enforce  a  lien  upon  the  crops  described  in  the  warrant  for  advances 
made,  etc.  After  the  warrant  had  been  issued,  and  the  sheriff  had  seized  the 
crops,  and  delivered  the  same  to  the  defendant,  upon  motion  and  notice  to  the 
plaintiffs,  the  clerk  dismissed  the  proceeding,  upon  the  ground  tliat  the  in- 
strument upon  which  the  plaintiffs  founded  their  proceeding  was  not  such 
lien,  but  a  chattel  mortgage.  The  plaintiffs  appealed  from  the  order  of  dis- 
missal to  a  judge  at  chambers,  who  reversed  the  same,  and  gave  judgment 
for  the  plaintiffs,  from  which  the  defendant  appealed  to  this  oourU 

The  following  is  a  copy  of  the  paper  writing  in  question,  omitting  imma- 
terial words:  **  Whereas,  S.  B.  TTownsend  &  Co.  have  agreed  to  make  i^vanoes 
of  agricultural  supplies,  etc.,  to  McKoy  McKinnon,  who  is  engaged  in  the 
cultivation  of  the  soil,  to  enable  him  to  cultivate  his  farm  adjoining  the  lands 
of  [describing  it]  for  the  year  1886,  to  the  value  of  $1,000,  and  not  to  ex- 
ceed $1,000;  and  whereas,  McKinnon  agrees  with  Townsend  &  Ck).  to  culti- 
vate not  less  than  seventy-five  acres  in  cotton,  fifty  acres  in  com,  fifty  acres 
in  peas,  and  a  certain  othw  number  of  acres  in  tobacco  and  potatoes:  now, 
therefore,  in  consideration  of  the  premises,  and  in  pursuance  of  the  law  in 
such  case  made  and  provided,  the  said  McKinnon  does  hereby  give,  grant,  and 
bargain,  and  sell  to  said  Townsend  &  Co.  all  the  crops  of  any  kind  which  may 
be  made  by  him  during  the  present  year  on  said  farm,  upon  the  trust  that  in 
default  of  payment  of  the  said  81,000  on  or  before  the  first  day  of  November, 
1886,  for  the  advances  so  made,  or  if  McKinnon  shall  fail  to  deliver  to  Town- 
send  &  Co.  all  the  crops  by  the  day  aforesaid,  at  Shoe  Heel,  then  the  said 
Townsend  &  Co.  shall  have  full  power  to  take  into  their  possession  all  of  said 
crop,  wheresoever  the  same  may  be  found,  and  sell  so  much  thereof  as  may  be 
necessary  by  public  auction  for  cash  to  the  highest  bidder,  first  advertising, * 
etc.»  "and  from  the  proceeds  of  such  sale  to  re^n  the  amount  doe  for  tbo  ad- 
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vances  so  made  and  the  expenses  of  executing  this  trust;  but  if  McKinnon 
shall  well  and  truly  pay  the  advances  aforesaid,  or  deliver  the  crop  to  Town- 
send  before  the  first  of  November,  1886,  then  this  deed  sliall  be  void;  other- 
wise to  remain  in  full  force  and  effect.  1  hereby  certify  that  said  crop  is  un- 
incumbered by  any  other  lien,  and  that  there  will  be  due  no  rent  to  any  one  on 
said  land.  In  witness  whereof,"  etc.,  *'this  March  30,  1886.  [Signed  and 
sealed  by  McKinnon.]" 

Tlie  question  presented  by  this  appeal  is,  can  the  instrument  above  set  forth 
be  upheld  under  the  statute  (Code,  g  1799)  as  an  agricultural  lien?  That  the 
parties  to  it  intended  it  to  be  and  to  create  such  a  lien  is  manifest  from  the 
nature  of  the  things  agreed  to  be  done,  the  reference  to  the  lands  to  be  culti- 
vated, the  crops  to  be  produced,  the  time  when  they  were  to  be  produced,  the 
manner  of  disposing  of  the  same  when  matured,  and  the  laws  allowing  such 
liens  to  be  created. 

It  appears  from  the  face  of  the  agreement  that  the  defendant  was  engaged 
In  tlie  cultivation  of  the  soil ;  that  the  advances  of  agricultural  supplies  were 
to  be  made,  after  its  execution,  to  enable  the  defendant  to  cultivate  the  land, 
and  produce  the  crops  designated,  during  the  year  1886;  and  that  the  maxi- 
DQum  of  such  advances  was  fixed.  There  was  in  it  a  strict  observance  of  the 
material  requirements  of  the  statute,  and  the  latter  operated  to  create  the  lieu 
upon  the  crops  to  be  produced  in  favor  of  the  plaintiffs.  There  are  words  in 
the  agreement  that  purport  to  convey  the  crops  to  the  plaintiffs,  coupled  with 
a  trust,  and  a  power  of  sale  to  be  exercised  in  the  contingency  provided  against; 
and  it  Is  insisted  by  the  learned  counsel  for  the  appellant  that  these  words 
create  a  chattel  mortgage  containing  a  power  of  sale,  and  therefore  no  statu- 
tory lien  arises  to  be  enforced  by  the  summary  proceeding  allowed  by  the 
statute. 

It  is  clear,  however,  that,  notwithstanding  the  words  of  the  conveyance 
that  might  have  been  omitted,  the  purpose  was  to  create  such  a  lien  as  that 
•contemplated  by  the  statute.  The  agreement,  after  setting  forth  the  requi- 
sites of  an  agricultural  lien,  proceeds:  "Now,  therefore,  in  consideration  of 
the  premises,  and  in  pursuance  of  the  law  in  such  case  made  and  provided," 
— thus  plainly  indicating  a  purpose  to  pursue,  give  effect  to,  and  have  the 
benefit  of  the  statute.  In  effect,  only  a  lien  was  created  by  the  words  of  con- 
veyance used.  No  particular  form  of  agreement  is  prescribed  whereby  the 
lien  is  created.  When,  therefore,  it  embodies  the  requisites  prescribed,  and 
the  intent  of  the  parties  to  create  the  lien  contemplated  by  the  statute  is  clear, 
whatever  the  form,  the  lien  at  once  arises.  In  such  case  tlie  agreement, 
though  it  have  the  form  of  a  chattel  mortgage,  must  be  so  treated  as  to  effectuate 
the  intent  of  the  parties  in  connection  with  and  under  the  statute.  The  lat- 
ter becomes  a  part  of  it,  directs  the  intent,  and  gives  character  to  the  lien. 
The  words  of  conveyance,  and  those  employed  immediately  in  connection 
therewith,  in  substance  and  effect  create  the  lien  contemplated  by  the  statute, 
^nd  the  plain  intent  of  the  parties  renders  it  identical  therewith. 

We  therefore  are  of  opinion  that  the  court  properly  reversed  the  order  of 
the  clerk  dismissing  the  proceeding.  To  the  end  that  further  action  may  be 
had  therein,  let  this  opinion  be  certified  to  the  superior  court.  It  is  so  or- 
•dered. 


Allen  and  others  v.  Griffin, 
(Supreme  Oouri  qf  North  Carolina.    November  15,  1887.) 

liAXBLOBD  ABD  TbZIANT— EqCITABLB  TiTLB  OF  LeSSBB— EsTOPFEL. 

In  an  action  for  the  recovery  of  land,  defendant  claimed  under  deed  ezecated  In 
1879.  Plaintiffs  claimed  as  heirs  at  law  of  defendant's  grantor.  It  appeared  that 
defendant*s  grantor  remained  in  possession  of  the  land  long  after  the  execution  of 
the  deed ;  that  in  1886  he  leased  the  land  to  a  person  who  afterwards  sublet  it  to  de- 
fendant ;  that  defendant  never  had  possflBsion  until  he  leased  the  laud.   On  special 
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usaes,  the  jary  fonnd—FirH,  that  the  land  was  not  embraced  in  defendant's  deed; 
and,  second^  that  defendant  entered  upon  the  land  as  the  tenant  of  his  grantor.  The 
court  set  aside  the  firet  finding  as  against  the  weight  of  the  evidence,  but  gave  jad^^ 
nient  for  the  plaintiff  on  the  second  finding.  Hel(L  that  the  court  errea,  for,  if  it 
appeared  from  the  evidence  that  the  detendant  had  an  equitable  title  to  the  land, 
he  could  set  up  that  title  against  the  lessor  or  any  claiming  under  him. 

Appeal  from  superior  court,  Wake  county;  Shepherd*  Judge. 
Pace  <§  Holding,  for  plaintiffs.    Armistead  Jones  and  2>.  6^.  Fotoie,  for  de- 
fendant. 

Davis,  J.  Civil  action  for  the  recovery  of  land  tried  before  Shephbrd,  J., 
at  the  February  term,  1887,  of  Wake  superior  court.  The  plaintiffs  are  the 
heirs  at  law  of  one  R.  L.  Allen,  deceased,  and,  as  such,  claim  the  land  in  dis- 
pute. The  defendant  claims  under  a  deed  executed  to  him  by  said  K.  L.  Al- 
len in  November,  1879.  The  following  issues  were  submitted  to  the  jury: 
(1)  Is  the  land  in  controversy  embraced  in  the  deed  from  B.  L.  Allen  Ui  tht? 
defendant?  (2)  Did  the  defendant  enter  upon  said  land  as  the  tenant  of  B. 
L.  Allen?    (3)  What  \a  the  yearly  value  of  the  hind? 

It  was  admitted  that  B.  L.  Allen  remained  in  possession  of  the  land  in  con- 
troversy after  the  execution  of  the  deed  to  the  defendant.  It  was.  also  ad- 
mitted that  B.  L.  Allen  rented  the  said  land  in  the  year  1880,  for  that  year, 
to  one  W.  C.  Lassiter,  and  that  said  Lassller  sublet  it  for  that  year  to  the  de- 
fendant, and  that  the  defendant  has  been  in  possession  thereof  ever  since, 
never  having  surrendered  the  possession  to  the  said  R.  L.  Allen  or  to  the 
plaintiffs  here!  n .  It  was  also  conceded  that  the  defendant  never  had  the  actual 
possession  until  he  rented  the  land,  as  aforesaid,  from  said  Lassiter.  The 
jury  answered  the  first  issue  in  the  negative,  and  the  second  in  i\x^  affirmative^ 
"The  court  set  aside  the  finding  upon  the  first  issue,  as  being  against  the 
weigtit  of  testimony,  but  upon  tlie  second  issue  gave  judgment  for  the  plain- 
tiffs, as  set  out  in  the  record;  because,  although  the  defendant  might  have 
title  to  the  locus  in  quo,  it  appeared  that  the  defendant  had  entered  the  locus 
in  quo  after  the  execution  of  the  deed  from  B.  L.  Allen,  under  which  he 
claimed  as  the  tenant  of  said  B.  L.  Allen,  and,  said  tenancy  having  expin^d 
before  the  commencement  of  this  action,  the  defendant  was  estopped  to  deny 
the  plaintiffs*  title  to  the  locus  in  quo  after  accepting  the  said  tenancy,  until  hie 
had  surrendered  the  possession  to  the  lessor.  From  the  judgment  set  oat 
in  the  record  the  defendant  appealed  to  the  supreme  court. " 

The  plaintiffs  move  in  this  court  lo  affirm  the  judgment,  ''upon  the  ground 
that  no  exception  was  taken  by  the  defendant  to  tlie  said  judgment,  and  no 
errors  are  assigned  in  the  statement  of  the  case,  or  in  the  record  for  oonsider- 
ation  and  review  by  this  court."  The  case  was  settled  by  the  court,  **&» 
upon  disagreement,  by  consent.''  It  was  not  sUited  by  the  appellant,  and» 
as  stated  by  his  honor,  it  presents  concisely  and  clearly  the  matter  in  contro- 
versy, and  the  ''ground  of  error  is  sufficiently  assigned,"  within  the  ruling 
in  Lytle  v.  Lyth,  94  N.  C.  522.  Neither  by  the  authority  of  that  case,  nor 
Pleasants  v.  Railroad  Co,,  96  N.  C.  195,  nor  Justice  v.  Railroad  Co.,  ^  N. 
C.  412,  2  S.  £.  Bep.  234,  nor  rule  7,  can  the  motion  to  dismiss  be  sustained. 

Was  there  error  in  tlie  judgmt^nt?  Two  issues  were  submitted,— one  was 
set  aside,  as  against  the  weight  of  evidence;  and  upon  the  other  judgment 
was  rendered  for  the  plaintiffs.  With  this  judgment  the  defendant  was  dis- 
satisfied, and  from  it  he  appealed,  and  it  is  not  necessary  "to  ro<mi  througli- 
out  the  record,"  or  to  have  a  "chart  and  compass,"  to  find  the  alleged  ground 
of  error.  Wjis  the  first  issue  necessmy  to  a  just  determination  of  the  action!^ 
If  so,  the  finding  of  the  jury  upon  that  issue  having  been  set  asi«le  as  against 
the  weight  of  evidence,  the  defendant  was  entitled  to  a  new  trial.  If  the 
land  in  dispute  was  embraced  i  n  the  deed  from  B.  L.  Allen  to  the  defendant, 
might  not  the  defendant,  notwithstanding  the  lease  to  Lassiter  and  the  sub- 
lease by  Lassiter  to  himself,  set  up,  as  against  Allen  or  his  heirs  after  the  ex- 
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piration  of  the  leaae,  the  title  which  he  liimself  had  acquired  from  Allen  ?  In 
a  court  of  equity,  would  not  Allen  be  estopped  by  his  deed  from  asserting 
right  of  possession? 

No  proposition  is  better  settled,  as  a  rule  of  law,  than  that  a  lessee  is  not 
permitted,  while  continuing  in  possession,  to  dispute  tlie  lessor's  title.  He 
must  surrender  the  possession  before  he  can  contest  the  title.  But,  as  was 
said  in  the  case  of  Davis  v.  Davis,  83  N.  G.  71,  Chief  Justice  Smith  deliver- 
ing the  opinion:  '*The  rule  does  not  preclude  the  tenant  from  showing  an 
equitable  title  in  himself,  or  such  circumstances  fis,  under  our  former  system, 
would  call  for  an  interposition  of  a  court  of  equity  for  relief,  and  which  re- 
lief may  now  be  had  in  one  action."  Now  that  law  and  equity  "are  a<lmin- 
istered  by  the  same  court,  and  without  any  distinction  of  form,  the  tenant 
can  set  up  in  his  answer  anv  equitable  defense  he  may  have  to  his  landlord's 
claim."  Turner  v.  Loipe,  66  N.  0.  413.  ""Callotoay  v.  Hamby,  65  N.  C. 
631."  says  Rodman,  J.,  "is  a  case  in  which  that  was  successfully  done,  and 
the  defendants  were  held  entitled  to  a  specific  performance  of  tiie  plaintiff's 
covenant  to  convey  the  land." 

We  think  the  first  issue  was  a  proper  one,  and  the  defendant  is  entitled  to 
a  new  trial 


KeSLKK  t>.  CORNELISON. 

{8upr€mt  Court  of  North  Carolina.    November  21,  18S7.) 

BxxoornoN-— 8al»— TiTLK  uiidbB'--Gbowxnq  Chops. 

Plaintiff  purchased  a  tract  of  laud  at  sheriifs  sale  under  an  execution.  Tlie  land 
bad  been  leased,  and  the  tenant  had  a  crop  growing  thereon,  at  the  time  of  the  levy 
and  sale.  Defendant,  as  agen  for  the  original  owner,  collected  from  the  tenant  the 
net  proceeds  of  the  rent  from  the  crop,  and,  in  accordance  with  an  agreement  with 
his  principal,  kept  the  same  for  his  services  as  agent.  Plaintiff  brought  action  to 
recover  the  proceeds  of  the  sale  of  the  cotton.  Held^  that  the  title  to  the  growing 
crop  was  in  the  lessee  of  the  land,  and  did  not  pass  by  the  levy  and  sale  of  the  land 
onuer  execution. 

Appeal  from  superior  court,  Rowan  county;  Clark,  Judge. 
/•  W,  Manney,  for  plaintiff.     Craige  dk  Clement,  for  defendant. 

Davis,  J.  Civil  action  originally  commenced  in  a  justice's  court,  and  car- 
ried by  appeal  to  the  superior  court,  and  tried  before  Clark,  J.,  a  jury  trial 
being  waived  upon  the  following  statement  of  facts  agreed,  at  August  term, 
1887.  of  Rowan  superior  court: 

"(1)  That  plaintiff  purchased  on  August  24,  1885,  at  sheriff's  sale,  under 
execution  issuing  out  of  Rowan  superior  court,  upon  a  judgment  docketed 
therein  in  favor  of  Luke  Blackmer  against  Louisa  Mason,  all  the  right,  title, 
and  interest  of  said  Louisa  Mason  in  and  to  the  lands  described  in  the  com- 
plaint. 

"(2^  That  the  levy  of  said  execution  was  in  the  following  words  and  fig- 
ures, to- wit; 

**  *  Levied  this  execution  this  27th  June,  1885,  on  the  right,  title,  and  interest 
of  the  defendant  in  and  to  211  acres  of  land  in  Rowan  county,  adjoining  the 
lands  of  James  A.  Craige,  Peter  Hairston,  R.  Krider,  and  others,  there  being 
found  no  personal  property  in  my  county  to  satisfy  this  execution. 

[Signed]  "•  0.  C.  Krider,  Sheriff  of  Rowan  County.' 

'*($)  That  at  the  time  of  said  levy  and  sale  said  lands  were  rented  to  one 
Hubbard  Parker,  as  tenant  of  Louisa  Mason,  who  then  and  there  had  upon 
said  lands  a  crop  of  cotton  growing  and  ungathered. 

**(4)  That  the  defendant  Corn elison  was  tlie  agent  of  said  Louisa  Mason, 
and  as  such  agent  had  rented  said  lands  to  said  Parker,  and  that  after  said 
levy  and  sale,  to-wit,  in  November,  1885,  said  Cornelison  collected  from  said 
Ptoker  the  sum  of  813.70,  being  the  net  proceeds  of  the  rent  arising  from  said 
crop  of  cotton  growing  and  ungathered  at  the  time  of  the  af oresitM  sale  and 
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levy;  promising  said  Parker,  at  the  time,  that  he  would  pay  the  same  over  to 
the  plaintiff  Kesler  if  he  was  entitled  thereto. 

**(5)  That  said  Louisa  Mason  had  by  parol  contracted  and  agreed  with  de- 
fendant Cornelison  tlmt  he  should  be  paid  for  his  services  as  such  agent  out 
of  the  said  crop,  and  that  she  was  at  the  time  of  said  levy  and  sale  indebted  to 
hiiii  in  a  sum  in  excess  of  $13.70  for  such  service. 

'*(6)  The  plaintiff  contended  that  he  was  entitled  to  the  proceeds  of  the  sale 
of  tlie  cotton  by  virtue  of  the  levy  and  sale  mentioned  in  paragraph  (2)  two 
of  this  case,  and  the  defendant  insisted  that  the  plaintiff  aicquired  no  title  to 
the  crop  by  virtue  of  said  levy  on  the  land;  and  also  insisted  that  he  was  en- 
titled to  said  crop  by  virtue  of  the  contract  mentioned  in  paragraph  (5)  five 
of  this  case." 

Upon  the  foregoing  facts,  his  honor  was  of  the  opinion  the  plaintiff  was  not 
entitled  to  recover,  and  gave  judgment  accordingly.  Judgment  for  the  de- 
fendant.   Appeal  by  the  plaintiff. 

The  plaintiff  acquired  no  title  to  the  crop  by  his  purchase  of  the  land  under 
execution.  Prior  to  1844,  growing  crops  were  the  subject  of  levy  and  sale 
under  execution,  as  personal  prap^y.  Since  the  act  of  1844,  (Code,  §  4S3t) 
they  are  not  subject  to  levy  till  matured,  but  they  are  none  the  less  personal 
property,  and,  upon  the  death  of  the  owner,  go  to  his  executor  or  adminiatra- 
lor  as  personal  assets. 

In  the  present  case,  the  defendant,  as  the  agent  of  Louisa  Mason,  had 
rented  the  land  to  one  Parker  for  the  year  1885,  and  though,  by  section  1754, 
Code,  the  crops  are  deemed  and  held  to  be  vested  in  possession  of  the  lessor, 
this  is  only  for  the  purpose  of  securing  a  compliance  with  the  stipulations  in 
the  lease,  and,  as  against  every  one  else,  the  title  to  the  crop  is  in  the  lessee 
or  his  assigns.  The  estate  in  the  land  during  tlie  term  of  the  lease  was  in 
him,  and  there  was  no  levy,  and  could  be  no  levy,  upon  the  growing  crop. 
Code,  §  453;  Walston  v.  Bryan,  64  X.  C.  764;  Gordon  v.  Armstrong,  5  Ired. 
410.  A.nd  the  title  to  the  crop  did  not  piiss  by  a  levy  and  sale  of  the  land. 
Walton  v.  Jordan,  65  K.  C.  172;  Shannon  v.  Jones,  12  Ired.  206;  Brittain 
V.  McKay,  1  Ired.  265.     There  is  no  error. 


MoKiNNON  tj.  McIntosh. 
{Supreme  OniH  of  North  CUrolina,    November  21,  1887.) 

1.  Sale— AcnoN  for  Prick— Warranty— Pleading. 

The  plaintiff  8116(1  for  $297.63  for  gaaiio  sold  to  defendant,  who  admitted  the  par- 
chase,  out  alleged  that  plaiiitifiT  falsely  represented  it  to  be  valuable  as  a  fertilizer, 
worth  $38  per  ton,  and  as  good  as  any  on  the  market  for  that  price ;  that  none  of 
these  statements  were  true;  that  it  was  worth  $150,  which  defendant  was  ready  to 
pay.  Held,  that  the  defense  was  alleged  witli  sufficient  clearness,  and  the  amonnt 
of  damage  sustained  was  set  out  with  sufficient  accuracy  to  present  the  defense 
fairly. 

2.  Same— Warranty  of  Quality— Province  of  Jury. 

Where  the  vendor  stated  goods  to  be  of  a  certain  value,  it  is  a  question  for  the 
jury  whether  his  statements  nad  the  effect  of  a  warranty  of  the  quality. 

Appeal  from  superior  court,  Richmond  county;  Clark,  Judge. 
Frank  McNeill,  for  plaintiflP.    Burwell  d:  Walker,  for  defendant. 

Davts,  J.  Civil  action  tried  before  Clark,  J.,  at  February  term,  1887,  of 
Richmond  superior  court.  The  plaintiff  alleges  that  he  sold  and  delivered  to 
the  defendant  in  the  months  of  April  and  May,  1883,  a  quantity  of  Iiisier 
Bros.'  ammoniated  dissolved  bone  at  $38  per  ton,  amounting  to  1^7.66,  for 
the  recovery  of  which  this  action  is  brought. 

The  defendant  admits  the  purchase,  stipulated  price,  and  receipt  of  the  quan- 
tity of  ammoniated  dissolved  bone  mentioned  in  tlie  complaint;  and  for  a 
"special  defense  and  counter-claim"  says:  **(1)  That  the  plaintiff  falsely  rep- 
resented to  the  defendant  that  the  said  guano  was  valuable  as  a  fertilizer,  and 
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that  the  same  was  actually  worth  the  sum  of  $38  per  ton,  and  was  as  good  aa 
anj  other  on  the  market  for  the  price;  (2)  that  said  guano,  as  mentioned  in 
complaint,  was  not  worth  $38  per  ton*  that  it  was  not  a  valuable  fertilizer, 
and  was  not  as  good  as  many  other  brands  on  the  market  for  the  money,  to- 
wit,  $38;  (3)  t^t  defendant  did  not  receive  value  for  the  sum  claimed  by 
plalntifit,  to-wit,  $297.66;  (4)  that  defendant  received  valae  from  said  ferti- 
lizer not  to  exceed  $150,  and  he  is  able,  willing,  and  ready  to  pay  that  amount, 
and  agrees  that  Judgment  may  be  rendered  against  him  for  that  amount." 

The  jury  having  been  impaneled,  complaint  and  answer  were  read  by  re- 
spective counsel,  whereupon  the  court  inquired  if  the  following  were  not  the 
issues:  (1)  Is  defendant  indebted  to  plaintiff?  (2)  If  so,  how  much?  De- 
fendant's counsel  assented ;  but  plaintiff's  counsel  objected  to  any  issue,  and 
moved  for  judgment  because  the  answer  admitted  the  cause  of  action,  all  the 
facts  set  up  in  complaint  and  non-payment  of  the  debt,  and  that  the  tsyisba  stated 
in  the  answer  did  not  constitute  a  defense  in  not  setting  out  the  necessary 
amounts.  See  Lunn  v.  Shermer,  98  N.  C.  168.  The  court  then  offered  to  al- 
low defendant  to  amend  his  answer.  This  the  defendant  declined  to  do.  The 
court  then  gave  judgment  for  plaintiff.  Defendant  excepted,  and  appealed 
to  supreme  court. 

The  ruling  of  his  honor  In  the  court  below  was  based  upon  the  decision  of 
this  court  in  the  case  of  Lunn  v.  Shermer,  93  N.  C.  164.  If  the  defendant 
had  amended  his  answer  upon  the  suggestion  and  offer  of  the  court  to  allow 
him  to  do  so,  it  would  have  removed  all  doubt,  and  obviated  the  necessity  of 
this  appeal.  Under  the  present  liberal  statutory  provisions  and  practice  in 
regard  to  amendments,  this  necessity  ought  not  to  have  arisen,  and  it  may  be 
a  question  whether  an  appeal  which  could  have  been  so  easily  obviated  should 
not  be  dismissed  for  that  cause.  "  When  the  allegations  of  a  pleading  are  so 
indeflnite  or  uncertain  that  the  precise  nature  of  the  charge  or  defense  is  not 
apparent,  the  court  may  require  the  pleading  to  be  made  definite  and  certain 
by  amendment,"  (Code,  §  261,)  and  his  honor  would  have  been  warranted  in 
requiring  it  in  this  case,  and  removing  all  doubt. 

Upon  a  careful  examination  of  the  authorities,  and  a  review  of  the  case  of 
Lunn  V.  8hermer,  we  think  the  question  presented  by  this  case  is  unlike,  and 
must  be  distinguished  from,  that.  That  was  an  action  for  a  deceit  by  false 
representation,  and  three  things  were  held  to  be  essential:  First,  that  the 
representation  was  false;  second,  that  the  party  making  it  knew  it  was  false; 
and,  thirdt  that  it  was  the  false  representation  that  induced  the  contracting 
party  to  purchase.  In  the  present  case,  it  is  alleged  in  the  answer,  by  way  of 
counter-claim,  in  substance,  and  with  sufUcient  clearness,  that  the  plaintiff 
made  representations  in  regard  to  the  quality  and  value  of  the  fertilizer  which 
were  not  true,  and  that,  in  consequence,  instead  of  being  worth  $297.66,  it  was 
worth  only  $150,  and  he  asks  that  judgment  be  rendered  against  him  for  that 
amount  only.  This  was  stated  with  sufficient  definiteness  to  constitute  a  de- 
fense; and  the  amount  of  damage  sustained  by  the  defendant  because  of  the 
difference  between  the  value  of  the  fertilizer  as  represented  and  its  real  value, 
though  informally  stated,  is  yet  set  out  with  sufficient  accuracy  to  present, 
fairly  and  unmistakably,  the  defense  relied  on.  Johnson  v.  Finch,  93  N.  C. 
205;  McElwee  v.  BlacktDell,  94  N  C.  261. 

The  case  is  more  like  that  of  Howie  v.  Rea,  70  N.  G.  559,  which  was  an  ac- 
tion to  recover  the  stipulated  price  of  certain  castings,  in  which  the  defendant 
was  allowed  to  reduce  the  stipulated  price  by  showing  that  the  castings  re- 
ceived were  not  such  as  were  contracted  for,  and  the  position  is  clearly  sus- 
tained by  the  authorities  there  cited. 

In  addition  to  this,  the  defendant  had  a  right  to  have  the  question,  whether 
the  force  and  effect  of  the  affirmations  of  the  plaintiff  in  regard  to  the  quality 
of  the  fertilizer  did  not  constitute  a  warranty  of  the  quality,  go  to  the  jury. 
If  the  vendor  represents  an  article  as  possessing  a  value  which,  upon  proof, 
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it  does  not  possess,  he  is  liable  on  a  warranty,  expressed  or  implied,  althongh 
be  may  not  have  known  such  an  affirmation  to  be  false,  if  such  representation 
was  intended,  not  as  a  mere  expression  of  opinion,  but  the  positive  assertion 
of  a  fact  upon  which  the  purchaser  acts,  and  this  Is  a  qnestion  for  the  jury. 
Thompson  v.  Tate,  1  Murph.  97;  Inffe  v.  Bond,  3  Hawks,  101;  Foggart  v. 
Blackwdler,  4  Ired.  238,  Bell  v.  Jeffreys,  13  Ired.  356;  Hensofi  v.  King^  3 
Jones,  419;  Lewis  v.  Hountree,  78  N.  C.  323;  Baum  v.  Stevens,  2  Ired.  411. 
We  think  there  was  error  in  not  submitting  to  the  Jury  the  issue  raised  by 
the  answer,  and  there  must  be  a  new  trial. 


Foreman  v.  Drake  and  others. 

(Sujtreme  Court  of  North  OaroKma,    November  21, 1887.) 

Sals— Gonditiohal  Sals  ob  Lbasb. 

In  an  action  wherein  plaintiff  sought  to  recover  poflsession  of  certain  personal 
proi>erty,  the  title  thereto  was  daiiued  by  a  third  party  under  a  "furniture  lease," 
which  was  substantially  as  follows.  ''This  certifies  that  I  [defendant]  have  re- 
ceived of  [claimant]  a  certain  quantity  of  furniture,  which  I  am  at  liberty  to  use, 
keeping  the  same  in  good  order.  I  have  agreed  to  hire  said  furniture  for  the  term 
of  4i  months,  and  i>ay  the  sum  of  $296.25 as  rent  therefor.  It  is  fartlier  underslood 
that  I  may  at  any  time  within  said  time  purchase  said  furniture  b^  paving  for  the 
same  the  sum  of  $296.26  as  the  price  thereof.'*  The  lease  pruvided  for  the  payment 
of  a  certain  amount  of  rent  monthlv,  and,  in  default  of  payment  according  to  the 
contract,  claimant  was  entitled  to  take  immediate  possession.  Heldto  be  a  contract 
of  hiring,  and  not  a  conditional  sale. 

Appeal  from  superior  court,  Stanly  county;  Gilmer,  Judge. 
Battle  &  MordecaU  for  plaintiff.    Burwell  <§  Walker,  for  defendant. 

Mebrimon,  J.  This  action  was  brought  against  Drake,  and  his  wlfe»  the 
feme  defendant,  to  recover  possession  of  certain  personal  property  (furniture) 
mentioned  and  described  in  the  complaint.  The  defendant  Andrews  sug- 
gested to  the  court  that  he  was  the  owner  of  the  property  mentioned,  and» 
upon  proper  application,  he  was  made  a  party  defendant,  and  in  his  answer 
set  up  his  titJe  to  the  property.  It  appeara  that  in  February  of  1886,  the 
plaintiff  leased  to  the  defendant  Drake  a  hotel  building,  including  the  furni- 
ture therein,  and  the  land  on  which  the  same  was  situate,  for  the  term  of 
three  years,  for  certain  rents  to  be  paid  from  time  to  time;  and  to  secure  the 
payment  tliereof  tlie  following  clause  was  inserted  in  the  contract  of  lease: 
'"The  said  party  of  the  second  part,  as  a  part  of  this  whole  agreement  and 
transaction,  covenants  and  agrees  to  purchase  such  furniture  for  the  hotel 
and  cottages  connected  therewith  as  may  be  necessary  to  put  the  rooms  thereof 
and  therein  in  good  habitable  and  comfortable  condition,  said  furniture  to  in- 
clude such  as  sitting-room,  parlor,  bedroom,  dining-room,  and  kitchen  furni- 
ture, all  such  as  are  classed  as  household  and  kitchen  furniture;  said  furni- 
ture to  be  at  least  of  the  value  of  five  hundred  dollars,  said  value  to  be  de- 
termmed  by  cost  of  putting  the  same  in,  the  same  to  be  put  on  the  premises 
by  July  15, 1886.  All  such  furniture,  of  whatever  kind  and  description,  n 
hereby  bargained  and  sold  and  conveyed  to  G.  G.  Foreman,  in  trust  for  and  aa 
security  to  him,  for  the  payment  to  him  of  the  amount  stipulated  for  as  afore- 
said, and  of  such  and  any  damages  which  may  accrue  to  him  as  arising  out 
of  this  contract.  '* 

The  contract  of  lease  was  duly  proven  and  registered,  and  on  the  trial  the 
plaintiff  put  the  same  in  evidence. 

Likewise,  on  the  trial,  the  defendant  Andrews  offered  in  evidenoa  a  paper 
writing  of  which  the  following  is  a  copy: 

''FURNITURR  LEASE. 

"This  certifies  that  I,  A.  E.  Drake,  now  residing  at  Rocky  River  Springs. 
K.  C.,  have  received  of  E.  M.  Andrews,  of  Ghariotte,  N.  0.,  twenty  No.  2 
beds,  twenty  mixed  mattresses,  twenty  3  (row)  springs,  twenty  3-ftw.  atands. 
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six  upholstered  cots,  tlve  doz.  — -oak  chairs,  one  doz.  —  perf.  seat  chairs, 
thirty-six  shades,  one  bureau,  one  glass,  twelve  10x17  A.  M.  glass,  six 
table-chairs,  valued  at  $296.25,  which  t  am  at  liberty  to  nse  with  care, 
keeping  the  same  in  good  order.  I  have  agreed  to  hire  said  furniture  for 
the  term  of  4|  months  from  this  date,  and  pay  the  sum  of  $296.25  as  rent 
therefor  in  the  following  manner,  viz. :  $100  on  the  first  of  July,  $100  on 
the  first  day  of  August,  $96.25  on  the  first  of  September,  1886,  at  tiis  store 
in  Charlotte,  N.  C,  until  the  end  and  expiration  of  said  time,  without  no- 
tice or  demand-  But  if  default  be  made  in  either  of  said  payments,  or  of 
notes  which  1  may  have  given  in  lieu  thereof,  or  if  I  shall  sell  or  offer  for 
sale,  or  remove  the  said  furniture  from  the  house  at  Kocky  Hiver  Springs, 
in  Stanly  county,  N.  0.,  without  the  written  consent  of  said  E.  M.  Andrews, 
or  his  agent,  then,  and  in  that  case,  the  said  E.  M.  Andrews,  or  his  agent, 
may  assume  actual  possession ;  and  I  hereby  authorize  and  impower  the  said 
£.  M.  Andrews,  or  his  agent,  to  enter  the  premises  wherever  said  furniture 
may  lie,  and  take  and  carry  the  same  away.  It  is  also  further  understood 
thai  I  may  at  any  time  within  said  time  purchase  the  said  furniture  by  pay- 
ing for  the  same  the  sum  of  $296.25  as  the  price  thereof,  and  if  I  do  so  pur- 
chase and  pay  for  the  same,  then,  and  in  that  case  only,  the  rent  therefor  paid 
shall  be  deducted  from  the  price  thereof.  Said  renting  may  be  terminated  at 
the  option  of  the  said  E.  M.  Andrews,  or  his  agent,  at  any  time  if  the  rent  is 
not  paid  as  above  agreed.  I  hereby  waive  all  benefit  from  homestead  and  ex- 
emption laws." 

Signed  by  A.  £.  Drake  on  the  fourteenth  day  of  April,  1886. 

The  plaintiff  objected  to  the  admission  of  the  same  upon  the  ground  that  it 
had  not  been  proven  and  registered.  The  defendant  Andrews  contended  that 
this  writing  was  only  evidence  of  a  contract  of  hiring,  that  the  law  did  not 
require  to  be  registered.  The  couit  sustained  the  objection,  and  tlie  defend- 
ant assigned  this  as  error.  There  was  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  defendant  Andrews  appealed  to  this  court. 

It  is  unnecessary  that  we  shall  consider  what  effect  the  clause  of  the  con- 
tract of  lease  set  forth  above,  under  which  the  plaintiff  claims  title  to  the 
property  mentioned  in  the  complaint,  would  liave,  as  between  the  plaintiff 
and  the  defendants,  the  Drakes,  if  the  latter  had  obtained  tlie  title  to  the  prop- 
erty subsequent  to  the  execution  of  the  contract,  because  in  our  judgment 
they  had  no  such  title  (so  far  as  appears)  to  the  same  as  enabled  them  to  sell 
it  to  the  plaintiff  or  any  other  person.  There  was  no  objection  to  the  agree- 
ment in  writing  between  the  feme  defendant  and  tiie  defendant  Andrews,  of- 
fered by  the  latter  in  evidence  on  the  trial,  except  that  it  was  not  registered; 
and  we  must  therefore  interpret  it  simply  with  a  view  to  determine  whether 
or  not  it  is  such  an  instrument  as  requires  registration  to  render  it  operative 
for  all  proper  purposes.  The  important  words  of  It,  taken  in  their  connec- 
tion, do  not  imply  a  sale,  absolute  or  conditional,  of  the  property  therein  men- 
tioned. It  does  not  purport  by  its  terms  or  nature  to  be  a  contract  of  sale, 
nor  is  it  such  in  legal  effect.  It  plainly  appears  from  its  terms  and  purpose 
to  be  a  contract  of  hiring  for  compensation  stipulated  to  be  paid  at  the  times 
specified.  The  contract  is  one  of  bailment  of  the  class  denominated  locatio 
reif  by  which  the  hirer  gets  the  temporary  use  of  the  thing  hired.  The  lead- 
ing, distinguishing  words  employed  in  the  contract  are:  "I  have  agreed  to 
hire  said  furniture  for  the  term  of,"  etc.  The  mere  fact  that  it  Is  stipulated 
that  the  defendant  Andrews  might  put  an  end  to  the  term  of  hiring,  if  the 
oompensation  should  not  be  paid  at  the  several  times  specified,  or  for  the  causes 
mentioned,  could  not  change  the  nature  of  the  contract,  nor  does  such  a  stip- 
ulation have  the  effect  to  render  the  transaction  a  conditional  sale  of  the  prop- 
erty. There  is  no  reason  why  the  contract  of  hiring  may  not  have  conditions 
upon  the  happening  of  which  it  shall  or  may  be  terminated;  nor  does  the  stip- 
ulation that  the /em«  defendant  might  purchase  the  furniture  during  the  term 
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of  hiring  affect  the  nature  of  the  contract.  We  can  see  no  reason  why  ft 
flhould.  It  might  be  that  the  course  or  fortune  of  her  business  would  lend  or 
enable  her  to  do  so;  it  might  be  otherwise.  Moreover,  this  stipulation  goes 
to  show  that  the  parties  did  not  contemplate  a  sale  bj  the  contract  of  any  kind 
or  nature. 

By  tlie  terms  of  the  agreement,  the  feme  defendant  had  the  right,  at  any 
time  during  the  term  of  hiring,  to  purchase  the  property  for  a  price  substan- 
tially the  sum  of  money  agreed  to  be  paid  as  compensation  for  the  use  of  the 
property.  This  seems  to  be  a  singular  stipulation,  and  suggests  a  want  of 
good  faith  in  some  way,  but,  of  itself,  it  cannot  change  the  nature  and  defeat 
the  purpose  of  the  contract.  There  may  be  some  reason  for  it  that  we  do  not 
see.  It  is  not  suggested,  nor  does  it  appear,  that  the  whole  transaction  was 
a  sham  and  a  fraud.    We  pass  upon  the  instrument  as  it  appears  by  its  face. 

A  contract  of  ** conditional  sale,'*  and  a  contract  of  hiring,  conditional  in 
its  provisions,  are  essentially  different  in  their  respective  natures  and  pur- 
poses. The  latter  need  not  be  in  writing,  and  when  it  is  it  need  not  be  regis- 
tered. The  former,  to  be  effectual  against  creditors  and  subsequent  purchas- 
ers for  value,  must  be  in  writing  and  registered.    Code,  §  1275. 

There  is  therefore  error,  because  of  which  the  appellant  is  entitled  to  anew 
trial,  and  we  so  adjudge.  To  that  end  let  this  opinion  be  certified  to  the 
superior  court  according  to  law.    It  is  so  ordered. 


LowDERMiLK  and  others  t).  Bostice. 

(Supreme  Omrt  of  North  OaroliruL    November  21,  1687.) 

LiEW— On  Crops— Advances  Covkkbd. 

The  plaintiff  and  defendant  entered  into  the  following  agreement:  "Whereas, 
[defenolant]  proposes  to  cultivate  a  tract  of  land  for  the  purpose  of  raising  a  crop 
during  the  year  1882;  and  whereas,  [plaintiffs]  have  agreed  to  make  advances  to 
said  [defendant]  for  the  purposes  of  a>;rienltQre,  raising  a  crop,  and  farming  said 
land  during  the  year  1882 ;  and  whereas,  said  [defendant]  desires  to  secure  to  [nlain- 
tiffs]  thesum  so  agreed  to  be  advanced :  now,  therefore,  in  consideration  of  said  ad- 
vances to  be  made  as  aforesaid,  [defendant]  by  these  presents  does  sell,  transfer, 
and  agree  to  deliver  to  [plaintifls]  so  much  corn,*'  etc  He/d,  tliat  the  lien  thus 
created  secured  only  such  advances  as  were  made  subsequent  to  its  execution. 

Appeal  from  superior  court,  Richmond  county;  Boykik,  Judge. 
Walter  H,  Neal  and  /.  D.  Shaw^  for  plaintiff.    Burtoell  c&  Walker  and 
Frank  McNeill,  for  defendant. 

Smith,  G.  J.  The  defendant  become  indebted  to  the  partnership  firm  of 
Macon  &  Lowdermilk  Bros,  for  advances  made  to  him  in  1881  in  the  sum  of 
4NtO»  for  the  security  of  which  they  had  a  lien  upon  corn  of  the  crop  of  that 
year,  and  the  parties  on  December  27th  entered  into  an  agreement  by  wluch 
the  defendant  was  to  release  the  corn ;  and  on  February  9tb  following  he  gave 
to  the  firm  an  instrument  under  seal  in  the  following  words:  "Whereas, 
Henry  Bostick,  of  Richmond  county,  in  said  state,  proposes  to  cultivate  and 
farm  about  40  acres  of  land  on  the  tract  of  land  in  said  county  known  as 
Mary  J.  PowelPs,  for  the  purpose  of  raising  a  crop  on  said  land  during  the 
year  1882;  and  whereas,  Macon  &  Ijowdermilk  Bros.,  of  said  county,  have 
agreed  to  make  advances  to  said  Henry  Bostick  for  purposes  of  agrieultnre, 
raising  a  crop,  and  farming  on  said  land  during  the  year  A.  D.  l3i2,  to  the 
value  and  amount  of  one  hundred  dollars,  and  such  further  sums  as  said  Ma- 
con 8o  L.  Bros,  may  deem  necessary,  not  exceeding  in  all  three  hundred  and 
seventy-five  dollars;  and  whereas,  said  Henry  Bostick  desires  to  secure  to 
said  Macon  &  L.  Bros,  the  sum  so  agreed  to  be  advanced  in  accordance  with 
the  provisions  of  the  act  of  assembly  in  such  cases  made  and  provided:  now, 
therefore,  in  consideration  of  said  advances  to  be  made  as  aforesaid,  Henry 
Bostick,  by  these  presents,  does  sell,  transfer,  and  agree  to  deliver  to  said 
Macon  &  L.  Bros.,  on  or  before  the  first  day  of  October  next,  so  much  oorn. 
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cotton,  and  other  prodacta,  raised  during  the  present  year  by  said  Henry 
Bosticic,  as  shall  be  sufficient  to  pay  for  tiie  supplies  to  be  furnished  as  afore- 
said, which  conveyance  and  transfer  shall  create  a  lien  in  favor  of  said  Macon 
A  L.  Bros,  to  the  extent  of  the  advances  made»  or  to  be  made,  upon  ail  the 
crops  said  Henry  Bosticlc  may  raise,  be  interested  in,  or  in  anywise  control 
during  the  present  year  on  the  above-mentioned  land,  or  on  any  other  lands 
in  said  county.  It  is  further  agreed  that  the  claims  for  the  advances  afore- 
said shall  be  due  and  owing  at  the  date  of  the  delivery  of  said  advances,  or 
any  part  thereof,  and  tliat  the  lien  hereby  created  shall  arise,  exist,  and  take 
effect  on  said  crop  or  parts  thereof  as  the  same  shall  be  gathered  to  the  ex- 
tent of  the  advances  then  made.  And,  for  f  inther  security,  said  Henry  Bos- 
tick  bargains  and  sells  to  tiie  said  Mason  &  Lowdermilk  Bros,  tiie  following 
articles  of  personal  property,  to- wit.  One  bay  mule,  11  years  old;  one  sorrel 
horse,  10  years  old;  one  two-horse  wagon;  11  head  of  iiogs,  unmarked;  with 
the  undei-standing  that,  if  said  Henry  Bostick  shall  well  and  truly  pay  said 
Macon  &  £x>wdermilk  Bros,  for  the  advances  aforesaid  on  or  before  the  first 
day  of  October  next,  the  said  lien  and  mortgage  shall  be  discharged,  and  the 
said  property  revert  to  said  Henry  Bostick ;  otherwise  said  Macon  &  L«  Bros, 
shall  liave  power  to  take  into  possession  all  of  said  crops  and  property  on  the 
farm  or  elsewhere,  if  removed,  and  to  sell  the  same  for  cash,  or  so  much 
thereof  as  may  be  necessary  to  pay  for  the  advances  aforesaid,  attorney's  fees, 
registration,  and  other  expenses  incurred  by  said  Macon  &  L.  Bros,  in  exe- 
cuting this  provision;  first  advertising  said  sale  for  ten  days  in  three  public 
places  in  said  county.  Said  Henry  Bustick  does  hereby  certify  that  no  other 
lien  or  mortgage  has  been  given  on  said  property.  If  tills  claim  is  not  paid 
at  maturity,  to  bear  Interest  at  the  rate  of  8  per  cent,  per  annum  from  date 
ihereot  until  payment." 

It  was  admitted  that  all  the  advances  made  at  the  time  of  executing  the 
deed  or  afterwards  had  been  paid  by  the  defendant.  The  partner  died  in  June, 
1882,  and  the  survivora  bring  this  action  of  claim  and  delivery;  alleging  that 
their  lien  upon  the  property  seized  includes  the  balance  due  on  the  account  of 
the  preceding  year,  for  which  the  present  suit  is  prosecuted.  The  plaintiff's 
right  of  action  depends  upon  the  construction  of  the  terms  of  the  deed,  and, 
preliminary  thereto,  its  efficacy  in  giving  the  lien  under  the  statute,  the  d^ 
termination  of  the  latter  being  unnecessary  if  its  terms  do  not  take  in  the  de- 
mand for  the  debt  of  the  preceding  year.  We  coincide  with  the  Judge  in  the 
opinion  that  the  deed  provides  for  advances  then  or  thereaftei  to  be  made  in 
cultivating  and  bringing  to  maturity  the  crops  of  that  year,  and  not  such  as 
were  nuide  before  its  execution.  Its  terms  very  plainly  show  this,  (as  a  brief 
reference  will  show,)  and  they  cannot  be  varied  by  parol  evidence  of  under- 
standings outside  of  it.  Nearly  fifty  years  ago  Danzbl,  J.,  speaking  for  the 
court,  said:  '*In  the  construction  of  deeds,  the  first  rule  is  that  the  intention 
of  the  parties  is,  if  possible,  to  be  su{)ported;  and  the  second  is  that  this  inten- 
tion is  to  be  ascertained  from  the  deed  itself, — that  is,  from  all  parts  of  it  taken 
together.  In  general  no  expression  can  be  con  tradicted  or  explai ned  by  extrin- 
sic evidence,  and  the  intention  collected  from  the  four  corners  of  the  deed  is 
to  govern  the  construction  of  every  passage  in  it."  Dismukes  v.  Wright^  4 
Dev.  &B.  206. 

Guided  by  this  rule,  the  instrument  iteelf  shows  clearly  the  intention  of 
the  pai*ties  as  to  the  extent  of  its  operation;  limiting  it  to  the  securing  such 
moneys  or  advances  as  were  to  be  used  in  making  the  contemplated  crops  of 
that  year.  It  recites  the  defendant's  purpose  of  raising  a  crop  on  the  land 
during  the  year  1882,  and  the  agreement  of  the  firm  *'to  make  advances  to 
said  Henry  Bostick"  for  the  purpose  of  enabling  him  to  go  on,  "in  raising  a 
crop  and  farming  on  the  land  during  the  year  1882,"  within  defined  limits. 
Again  it  says  that,  '*iu  consideration  of  said  advances  to  be  made  as  afore- 
said," Henry  Bostick  by  these  presents  doth  sell,  etc.,  "so  much  corn,  cotton. 
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and  other  products  raised  during  the  present  year,  *  *  *  as  shall  besuf- 
fident  to  paj  for  the  supplies  to  be  furnished  as  aforesaid,"  etc.;  and  such 
conveyance  shall  create  a  lien  in  favor  of  said  Macon  &  Lowdermilk  Bros,  "to 
the  extent  of  the  advances  made,  or  to  be  made,  upon  all  the  crops  said  Henry 
Bostick  may  raise,  be  interested  in,  or  in  anywise  control  during  the  present 
year,  on  the  above-mentioned  land,"  etc.  Without  quoting  further  provis- 
ions contained,  it  is  quite  apparent  that  no  pre-existent  debt  was  intended  to 
be  secured  in  giving  the  lien,  and  not  less  tliat  tlie  parties  meant,  and  such 
is  the  legal  effect  of  the  deed,  to  create  the  statutory  lien.  We  therefore  con- 
cur in  the  ruling  of  the  court,  brought  up  by  appeal  for  review,  that,  if  all 
the  advances  made  during  1882  were  paid,  the  plaintiff  must  fail  in  his  action. 
There  is  no  error. 


WooTBN  and  another  o.  Hill. 
{Supreme  Court  of  North  Ooirolina.    November  21,  1887.) 

1.  LiKN— Ow  Crops— Priority  over  Mortgagb. 

Code  N.  C.  i  17d0,  provides  that  if  any  person  shall  make  advancements,  eltha* 
in  money  or  supplies,  to  any  person  engaged  In,  or  about  to  be  engaged  in,  the  cal- 
tivation  of  land,  the  person  making  such  advance  shall  be  entitled  to  a  lien  on  the 
crops  in  preference  to  all  other  liens,  existing  or  otherwise,  to  the  extent  of  such 
advances.  The  plaintiflTs  claim  under  such  a  lien,  duly  executed  and  registered 
April  2,  188G.  Defendant  claims  under  a  chattel  mortgage,  duly  executed  and  reg- 
istered January  29,  1886.  Held,  that  plaintifPs  lien  took  priority  of  thedefendanrs 
chattel  mortgage. 

2.  Samb— Crops— FuTURB  ADYAifOB. 

A  lien  executed  and  roistered  under  Code  N.  C.  ^  1799,  to  secure  adyancea  made 
to  persons  engaged  in  cultivating  the  soil,  provided  that  it  covered  advances  here- 
tofore made,  and  hereafter  to  be  made.  The  agreed  facts  showed,  however,  that  no 
advances  were  made  before  the  execution  of  the  liens.  Seld^  that  in  this  respect 
the  lien  sufficiently  ooiu plied  with  the  statute. 

Appeal  from  superior  coui-t,  Lenoir  county;  Philips,  Judge. 
W  R.  Allen,  for  plaintiffs.    No  counsel  cotUra» 

Davis,  J.  Civil  action  originally  commenced  in  the  court  of  a  Juatioe  of 
the  peace  for  Lenoir  county,  and  carried  by  appeal  to  the  superior  court  of 
that  county,  and  tried  before  Philips,  J.,  at  the  August  term,  1887,  of  the 
said  superior  court,  upon  a  case  agreed. 

The  facto  agreed  are  substantially  that  the  plaintiffs  are  the  surviving 
partners  of  J.  8.  Wooten  &  Bro.,  and  this  action  was  commenced  to  reoover 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiffs.  That 
on  the  first  of  January,  1886,  one  W  J  Watkins  executed  to  one  J,  A.  Mc- 
Gee  a  chattel  mortgage,  a  copy  of  which  is  sent  with  the  record  as  a  part  of 
the  case.  The  said  moitgage  is  in  the  usual  form,  and  includes,  among  other 
things,  the  "entire  crop  of  corn,  cotton,  rice,  wheat,  rye,  and  all  other  pro- 
duce growing,  and  to  be  grown,"  by  the  said  Watkins  for  the  year  1886,  on 
his  own  land  or  the  land  of  others.  That  said  chattel  mortgage  was  duly  and 
properly  registered  on  the  twenty-ninth  of  January,  1886,  and  there  is  now 
due  thereon  the  sum  of  $26,  and  the  defendant  is  the  owner  of  the  same. 
That  on  the  twenty-ninth  of  January,  1886,  the  said  Watkins  executed  to  the 
defendant  Hill  a  chattel  mortgage,  a  copy  of  which  is  also  sent,  and  which  is 
in  the  usual  form,  and  by  which  the  said  Watkins  conveys  as  follows:  ^My 
entire  crop  of  every  kind  to  be  made  and  grown  on  the  land  upon  which  I 
now  reside,  *  *  *  during  the  year  1886,  whether  the  same  is  cultivated 
by  me,  or  any  one  for  me. "  This  mortgage  was  also  properly  roistered  on 
the  twenty -ninth  of  January,  1886,  and  there  is  now  due  on  the  same  the  sum 
of  $525.  That  on  the  second  of  April,  1886,  said  Watkins  executed  to  J.  8. 
W(K>ten  &  Bro.  an  instrument  of  which  the  following  is  a  copy: 

"Ou  the  fifteenth  day  of  October,  1886*  I  promise  to  pay  Jas.  S.  Wooten  & 
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Bro.,or  order,  sixty  dollars,  for  advances  heretofore  made  to  me,  and  here- 
after to  be  made  to  me,  in  merchandise,  by  Jas.  S.  Wooten  &  Bro.,  (in  accord- 
ance with  an  act  entitled,  "An  act  to  secure  advances  for  agricultural  pur- 
poses, ratified  March  1,  1867,)  to  cultivate  a  crop  for  the  year  1886,  not  to  ex- 
ceed, in  addition  to  what  has  been  heretofore  advanced  to  me,  the  sum  of 
sixty  dollars.  To  secure  the  payment  of  the  same,  I  hereby  constitute  this  a 
lien  on  the  crop  of  corn,  cotton, 'and  other  produce  to  be  raised  by  or  for  me 
during  the  year  1886,  in  Duplin  county,  on  the  lands  of  my  own;  and  for  the 
further  security  I  hereby  convey  to  the  said  J  8.  Wooten  &  Bro.  the  follow- 
ing articles  of  personal  property:  One  dark  bay  horse  mule  eleven  years  old, 
one  cow  and  calf,  two  steers,  three  sows  and  seven  pigs,  two  buggies,  one 
cart,  farming  utensils  of  all  kinds,  all  of  which  I  represent  to  be  my  own  right 
and  property,  and  that  no  other  persoji  has  any  claim  on  the  same,  except 
twenty-live  dollars  to  John  McGee.  But  on  this  special  trust,  that  if  I  fail 
to  pay  said  debt  and  interest  on  or  before  the  fifteenth  day  of  October,  A.  D. 
1886,  then  they  may  sell  said  property,  or  so  much  thereof  as  may  be  neces- 
sary, by  public  auction,  for  cash,  first  giving  ten  days*  notice  at  three  public 
places  in  the  county,  and  apply  the  proceeds  of  such  sale  to  the  discharge  of 
said  debt,  and  interest  on  the  same,  and  costs,  and  pay  the  surplus,  if  any, 
to  me. 

"Given  under  my  hand  and  seal  this  second  day  of  April,  A.  D.  1886. •* 

This  was  duly  registered  on  the  sixth  of  April,  1886.  Watkins  was  not  in- 
debted to  Wooten  &  Bro.  in  any  amount  before  the  execution  of  this  instru- 
ment, but  this  fact  was  not  known  to  the  defendant.  After  its  execution 
they  made  advances  under  it  to  enable  him  (Watkins)  to  cultivate  a  crop  on 
his  own  land  during  the  yeavl886  to  the  amount  of  more  than  $60.  No  ad- 
vances were  made  before  its  execution,  and  no  part  of  the  advances  made  under 
it  has  been  paid.  The  defendant  on  the  first  of  December,  1886,  took  into  his 
possession  the  crops  raised  by  the  said  Watkins  on  liis  own  land  in  Duplin 
county  during  the  year  1886,  and  used  the  same,  and  refused  to  account  for 
any  part  thereof  to  the  plaintifFs.    The  crops  were  of  the  value  of  $95. 

Section  1799,  Code,  provides:  "If  any  person  shall  make  any  advancement, 
either  in  money  or  supplies,  to  any  person  who  is  engaged  in,  or  about  to  en- 
gage in,  the  cultivation  of  the  soil,  the  person  so  making  such  advance  shall 
be  entitled  to  a  lien  on  the  crops  which  may  be  made  during  the  year  upon  the 
land,  in  the  cultivation  of  which  the  advances  so  made  have  been  expended, 
in  preference  to  all  other  liens,  existing  or  otherwise,  to  the  extent  of  such 
advance,"  etc.,  provided  an  agreement  therefor  shall  be  executed  in  the  mode 
prescribed.  The  plaintiffs  claim  under  such  a  lien,  duly  executed  and  regis- 
tered April  2, 1886;  the  defendant  claims  under  chattel  mortgages,  duly  exe- 
cuted and  registered  prior  to  that  date, — and  the  question  presented  by  the 
appeal  is  whether  the  lien  or  chattel  mortgages  shall  be  preferred  as  to  the 
crop  mentioned  in  both. 

It  is  not  claimed  that  the  plaintiffs  have  any  right  to  have  prior  discharge 
of  their  claim  out  of  the  personal  property  other  than  the  crop,  (as  to  that  the 
plaintiffs  held  only  a  chattel  mortgage  subordinate  to  any  prior  chattel  mort- 
gage duly  registered,)  for  the  instrument  may  operate  as  an  agricultural  lien 
in  pait  and  a  mortgage  in  part.  Raiolings  v.  Hunt,  90  N.  C  270.  When 
the  statute  (Acts  1866-67)  was  passed  authorizing  what  are  known  as  agri- 
cultural liens,  it  was,  L  think,  the  general  impression  of  the  profession  that 
only  such  frtictus  industriales  as  at  common  law  were  subject  to  levy  under 
execution,  or  what  as  emblements  to  the  personal  representiitive,  instead  of  to 
the  heir,  were  the  subject  of  sale,  as  personal  property;  and  as  the  act  of  1844 
(Bev.  Code,  c.  45,  §  11)  excepted  growing  crops  from  levy  under  execution 
until  matured,  it  was  uncertain  as  to  what  extent  they  could  be  mortgaged  or 
Bold.  Some  legislation  was  thought  necessary  to  enable  those  engaged,  or 
about  to  engage,  in  the  cultivation  of  the  soil,  to  procure  aid  in  the  way  of 
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supplies,  and  it  was  for  this  purpose  the  act  was  passed.  It  is  now  settled 
that  an  unplanted  crop  is  the  subject  of  mortgage.  Robinson  v.  Bzzelh  72 
N.  C.  231;  Cotten  v.  Willoughby,  83  N.  C.  75;  Harris  v.  Jones,  Id.  317. 
These  authorities  do  not  warrant  the  conveyance  of  an  indefinitely  prospect- 
ive unplanted  crop,  and  we  think  it  should  be  limited  to  crops  planted,  or 
about  to  be  planted,  as  the  crop  next  following  the  conveyance. 

As  the  crop,. planted  or  unplanted,  is  nov^  conceded  to  be  the  subject  of  sale 
and  mortgage,  it  is  insisted  that  a  mortgage  of  such  a  crop  is  to  be  regarded 
as  the  mortgage  of  any  other  chattel,  and  is  Viilid  from  its  registration,  against 
all  other  liens.  This  is  certainly  not  true  as  against  the  landlord,  be&tuse, 
answers  tlie  objector,  as  against  him,  the  statute  (Code,  §  1754)  declares  that 
the  crop  "shall  be  deemed  and  held  to  be  vested  in  possession  of  the  lessor  or 
his  assigns  at  ail  times,"  till  all  the  stipulations  in  regard  to  the  lease  shall 
be  complied  with ;  and  the  purchasei-'or  moitgagee  takes  it  with  a  full  knowl> 
edge  of  the  statute,  and  of  the  rights  secured  to  the  landlord  thereby.  And 
this  is  a  full  answer  in  favor  of  the  landlord. 

Section  1799  of  the  Code  declares  that  the  lien  for  advances  made  to  enable 
the  cultivator  of  the  soil  to  make  the  crops  shall  (as  to  the  crop  made  by  the 
aid  of  such  advances)  be  good,  "in  preference  to  all  other  liens  existing  or 
otherwise,  to  tlie  extent  of  such  advances,"  upon  a  compliance  with  the  pro- 
visions of  the  statute;  the  only  exception  being  that  in  favor  of  the  landlord 
contained  in  the  following  section.  Why  does  not  the  purchaser  or  mortgagee 
of  the  crop  take  with  as  full  knowledge  of  the  provisions  of  this  section  of 
the  Code  as  of  that  which  secures  the  rights  of  the  landlord?  He  takes  with 
a  full  knowledge  that  if  advances  shall  be  necessary  to  enable  the  cultivator 
to  make  the  crop,  and  without  which  there  would  perhaps  be  no  crop,  such 
advances  shall  be  a  preferred  lien  upon  the  crop  made  by  reason  of  such  ad- 
vances, and  this  preference  shall  extend  to  "existing"  liens.  All  laws  relat- 
ing to  the  subjecL-matter  of  a  contract  enter  into  and  form  a  part  of  it,  as  if 
they  were  expressly  referred  to  or  incorporated  in  its  terms.  0* Kelly  v.  T7tU- 
iams,  84  N.  C.281;  Water  Co,  y.Easton,  121  U.  S.  391,  7  Sup.  Ct.  Kep.  916. 
It  impairs  the  obligation  of  no  contract. 

I^aiid  is  sold  under  execution;  there  is  a  lien  on  the  crop  for  advances;  the 
purchaser  buys  in  subordination  to  section  1799  of  the  Code.  Dail  v.  Free- 
many  92  N.  C.  351.  In  Herman  v.  Perkins,  52  Miss.  813,  it  is  said  that  al- 
though an  iigricultural  lien  may  be  junior  in  date  to  a  mortgage,  yet  the  right 
of  the  mortgagee  is  subordinate  to  tlie  agricultural  lien  subsequently  imposed 
by  the  mortgagor  upon  the  crop.  The  statute  giving  the  lien  in  Mississippi 
is  not  more  absolute  or  imperative  than  ours.  In  Stem  v.  Simpson^  62  Ala. 
194,  a  similar  construction  was  placed  upon  the  agricultural  lien  law  of  that 
state,  and  it  was  held  that  under  the  statute  a  crop  lien  had  "precedence  over 
all  prior  mortgages  and  all  prior  liens  except  that  of  the  landlord  for  rent." 
A  similar  construction  has  been  placed  upon  similar  statutes  in  New  Jersey, 
Arkansas,  and  other  states.  Vreeland  v.  Jersey  City,  37  N.  J.  £q.  574; 
Case  V  Allen,  21  Kan.  217.  It  is  said  that  the  lien  in  question  is  not  in  ac- 
cordance with  the  requirements  of  the  statute,  because  by  its  terms  it  is  to 
secure  advances  "heretofore"  made,  as  well  as  those  "hereafter"  to  be  made, 
and  we  are  referred  to  Oiuino  Co.  v.  Magee,  86  N.  C.  350.  The  case  agreed 
states  that  no  advanc.i  were  made  htfore  the  execution  of  the  lien,  but  all 
were  made  after  its  execution.  We  think  that  in  this  respect  it  sufficiently 
complies  with  the  statute. 

The  plaintifCs*  lieu  is  preferred  to  that  of  the  defendant,  and  there  la  error. 
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OsoMEB  9.  BoiNBBT  and  others. 
i^t^irmne  Cburt  qf  South  Carolina.    October  29,  1887.) 

1.  JuDQjiBNT— Validity— Db  Facto  Judgs. 

On  December  6t  1886.  a  decree  was  rendered  in  an  action  tried  November  80th,  the 
term  of  coart  having  begun  November  8th,  and  continued  nntil  December  6tb,  on 
which  day  the  decree  was  dated  and  filed.  It  transpired  that  the  term  of  office  of 
the  judge  who  signed  the  decree  expired  on  December  2d.  Beld^  that  the  judge  was 
an  officer  defacCo^  and  his  decree  valid  as  a  decree  of  the  court.  Simpson,  C.  J.,  dis- 
senting. 

2.  JiJDiciAL  Sales— GoNDirfORft—BrFacT  op  Bbcach. 

The  lands  of  an  intestate  were  sold  for  the  payment  of  debts.  Tbe  order  of  the 
court  provided  that  one-third  of  the  purchase  price  should  be  paid  in  cash,  and 
the  balance  secured  by  a  bond  running  one  year.  The  land  was  bid  in  by  a  judg- 
ment creditor  whose  judgment  was  much  greater  than  the  value  of  the  land.  Heldy 
that  the  mere  non-compliance  formally  with  the  terms  of  the  sale  in  regard  to  pay- 
mentt  did  not  invalidate  the  sale. 

8.   BZBCUTOBS  AVD  ADMIiriSTIUTOBfr— SaLB  OP  LARIW^-TiTLB  OP  PUBCHASBB. 

Defendant's  husband  died  in  1871,  intestate,  leaving  some  personalty  and  800  acres 
of  land.  On  administration  of  his  estate,  only  two  claims  were  presented,— one  a 
judgment  for  $8,000  in  favor  of  defendant's  mother,  and  the  other  a  note  on  which 
plaintifT  was  surety.  The  judgment  was  conceded  precedence  over  other  debts.  In 
1876  defendant's  mother  assigned  to  plaintiff  so  much  of  the  judgment  as  should 
be  necessary  to  protect  him  as  to  the  note  on  which  be  was  surety.  A  portion 
of  the  note  was  paid  with  insurance  money  In  1879  the  land  was  sold  by  order 
of  the  court,  ana  was  bid  in  by  defendant's  mother  for  |»2,300.  With  her  consent 
the  land  was  conveved  to  defendant  for  life,  and  to  her  children  after  her  death. 
In  the  settlement  of  tbe  proceeds  of  the  sale  of  the  land  plaintiff  did  not  present 
his  claim  for  settlement.  Judgment  was  obtained  against  plaintiff  on  the  note  to 
which  he  was  surety.  He  now  seeks  to  subject  the  land  to  his  claim  under  the  as- 
signment of  the  judgment.  Jffeid^  that  when  the  lands  of  an  intestate  are  sold  by 
order  of  the  court,  under  proceedings  in  settlement  of  the  estate  to  which  the  judg- 
ment creditor  was  a  party,  the  purchaser  at  such  sale  takes  the  land  free  from  the 
lien  of  the  Judgment,  and  the  only  recourse  of  the  Judgment  creditor  is  upon  the 
proceeds  of  the  sale. 

Appeal  from  common  pleas,  circuit  court  of  Newberry  county;  T.  R  Fra- 
8ER,  Judge. 

Suber  i  Caldwell,  for  appellant.    Moorman  dt  Simkins,  for  respondents.. 

McIvER,  J.  The  question  of  jurisdiction  raised  bj  this  appeal  is  one  of  the- 
gravest  importance,  and  must  necessarily  be  first  determined  before  any  of  the 
other  questions  presented  can  be  properly  considered ;  for  if  Judge  Fbasbb» 
when  be  rendered  the  decree  app^ed  from,  was  neither  a  judge  dejure  nor 
de  facto,  then  it  is  quite  clear  that  the  paper  styled  a  "decree''  is  an  absolute- 
nullity,  and  cannot  present  any  question  proper  to  be  considered  by  this  tri- 
bunal; and  if  it  is  an  absolute  nullity,  then  all  the  so-called  decrees  and  judg- 
ments rendered  by  Judge  Fraseb,  as  well  as  every  official  act  done  by  bimi 
after  the  termination  of  his  term  of  office  and  before  his  re-election,  are  like- 
wise nullities,  and  may  be  so  treated  wherever  met  with.  This  gives  the  que»- 
tion  presented  for  determination  far-reaching  consequences  of  such  a  serious 
and  important  character  as  to  demand  the  most  thorough  and  careful  consid- 
eration. 

The  facts  out  of  which  the  question  of  jurisdiction  arises  are  few  and  un- 
disputed, and  may  be  stated  as  follows:  The  case  in  which  tlie  alleged  decree 
was  rendered  was  heard  on  the  thirtieth  of  November,  1886,  during  a  term  of 
the  court  commencing  eighth  of  November,  1886,  and  held  continuously  un- 
til and  including  the  sixth  of  December,  1886,  on  which  day  the  alleged  decree 
was  dated  and  filed,  which  was  the  first  announcement  or  publication  of  the 
same,  though  it  was  actually  prepared  and  written  out  prior  to  the  second  day 
of  December,  1886, — the  day  on  which  Judge  Frasbb's  term  of  office  expired. 
He  was,  however,  re-el6cted  a  few  days  after  the  sixth  of  December,  188r), 
and  after  his  re-election,  at  an  extra  term  of  the  court,  held  on  tlie  tbiily-fii^ib 
v.3s.E.no.l7 — ^54 
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of  December,  1886,  he  ''called  this  case  for  the  purpose  of  re-signing  his  decres 
as  of  that  date,  as  he  did  in  other  cases,  but,  upon  objection  of  the  plaintiff 
to  his  considering  this  case  then,  be  did  not  change  the  date»  but  returned  the 
decree  to  the  clerk."  Upon  this  state  of  facts  there  can  be  no  doubt  that  at 
the  time  the  decree  in  question  was  originally  filed  and  announced  Judge 
Fbaser  was  not  a  judge  dejure,  inasmuch  as  he  was  then  out  of  office  by  the 
expiration  of  the  term  for  which  he  was  elected,  and  the  important  inquiry  is 
whether  he  was  a  judge  de  facto;  for  the  mere  fact  that  Judge  Fbaser  had 
prepared  and  written  out  his  decree  before  the  expiration  of  his  term  of  office 
cannot  affect  the  question. 

The  question  as  to  what  will  constitute  a  de/acto  officer  has  been  the  sub- 
ject of  judicial  inquiry  in  very  many  cases,  both  in  England  and  in  this  coun- 
try, and  while  it  must  be  admitted  that  there  is  some  conflict  of  opinion,  it 
seems  to  us  that  the  weight  of  authority,  as  well  as  argument,  is  against  the 
view  contended  for  by  the  appellant.  According  to  that  view,  as  iim  under- 
stand it,  the  mere  fact  that  one  is  found  in  the  exercise  of  the  duties  of  an 
office,  without  question  of  his  authority  as  such,  is  not  sufficient  to  constitute 
him  a  de/acto  officer,  unless  he  is  in  such  office  by  some  color  of  right  or  title. 
even  though  he  may  be  apparently  invested  with  all  the  insignia  of  office. 

The  de/acto  doctrine  rests  upon  considerations  of  public  policy  and  neces- 
sity. It  was  introduced  into  the  law  for  the  purpose  of  protecting  the  inter- 
ests of  the  public,  as  well  as  those  of  private  individuals,  where  those  inter- 
ests were  involved  in  the  official  acts  of  one  who  may  be  found  exercising  tite 
duties  of  an  office,  though  without  lawful  authority.  Hence,  where  a  persoa 
is  called  upon  to  deal  with  such  an  officer,  he  is  not  bound  to  inquire  whether  his 
title  to  the  olBce  is  good ;  and  for  a  like  reason  it  seems  to  us  that  he  sliouM 
not  be  required  to  inquire  whether  such  title  is  colorable.  In  fact  he  is  not 
called  upon  to  inquire  into  the  title  of  such  an  officer  at  all,  but  may  safely  as- 
sume that  he  is  what  he  appears  to  be,  and  what  the  public  generally  reicard 
him  to  be.  As  is  said  by  Devens,  J.,  in  Petersilea  v.  Stone,  119  Mass.  465, 
20  Amer.  Kep.  385,  '"third  persons,  from  the  nature  of  the  case,  cannot  always 
investigate  the  right  of  one  assuming  to  hold  an  important  office,  even  so  far 
as  to  see  that  he  has  color  of  title  to  it  by  virtue  of  some  appointment  or  elec- 
tion." 

The  case  of  State  v.  Carroll,  88  Conn.  449,  9  Amer.  Rep.  409,  seems  to  be 
a  leading  case  upon  the  subject.  There  Butleb,  C.  J.,  subjects  the  authori- 
ties, both  English  and  American,  to  an  elaborate  review,  and  shows  that  ths 
idea  that  there  must  be  some  color  of  right,  derived  from  some  election  or  i^ 
pointment,  in  order  to  constitute  one  a  ds/acto  officer,  is  without  foundation* 
and  is  based  upon  what  he  characterizes  as  "a  brief,  inaccurate,  and  deoeptiTo 
report"  of  the  case  of  Rex  v.  Lisle,  2  Strange,  1090,  as  is  shown  by  a  fuller 
and  more  accurate  report  of  the  same  case  in  Andrews,  168.  On  the  contcaiy, 
he  adopts  the  definition  of  a  de/acto  officer  given  by  Lord  Ellenbobouoh  in 
Rexy,  Bedford  Level,  6  East,  856,  generalized  from  a  previous  definition  given 
by  Lord  Holt,  in  Parker  v.  Kett,  1  Ld.  Haym.  658,  as  follows:  •*  An  officer 
de/acto  is  one  who  has  the  reputation  of  being  the  officer  he  assumes  to  be, 
and  yet  is  not  a  good  officer  in  point  of  law ;"  which  definition,  he  says,  ~lias 
never  been  questioned  since,  in  England,  and  is  now  the  rule  there."  With- 
out underiaking  to  go  over  all  the  cases  cited  in  this  elaborate  opinion,  it  will 
be  sufficient  to  refer  to  some,  which  seem  to  be  more  directly  applicable  to  tiM 
question  now  under  consideration. 

In  Knowles  y.  Luce,  Moore,  109,  Manwood,  J.,  is  reported  as  saying  ^that 
an  officer  continuing  to  exercise  an  office  after  his  time  had  expired  was  a  good 
officer  tf«/ac  to." 

In  Rex  v.  Bedford  Leeel,  supra,  the  question  was  whether  a  deputy  record* 
ing  officer,  who  continued  to  act  after  the  death  of  his  principal,  was  an  of* 
fioer  de/actOf  and  the  court,  laying  down  the  definition  of  such  an  officer,  as 
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hereinbefore  given,  held  the  acts  of  the  deputy  to  be  good  untO  the  death  of 
the  principal  was  known,  but  not  afterwards,  because  after  the  death  of  the 
principal  became  known  there  was  no  longer  any  reason  for  the  public  to  sup- 
pose that  the  deputy  had  authority  to  exercise  the  duties  of  the  office,  inas- 
much as  his  appointment  necessarily  terminated  with  the  death  of  his  princi- 
pal. That  case  is,  in  principle,  identical  with  the  case  under  consideration; 
for  Judge  Fraseb^s  legal  authority  as  a  Judge  undoubtedly  terminated  with 
the  expiration  of  his  term  on  the  second  of  Deoember,  1886,  Just  as  the  legal 
authority  of  the  deputy  in  Rex  v.  Bedford  Level  terminated  with  the  death  of 
his  principal;  and  if  the  acts  of  the  deputy  after  such  termination, and  before 
the  fact  which  gave  rise  to  it  was  known,  were  valid,  surely  the  acts  of  Judge 
Fbaseb  after  the  termination  of  his  office,  and  before  such  fact  was  known, 
would  also  be  valid.  When  it  became  known  that  JodgeFRASBB's  term  had 
expired  does  not  appear  on  the  record,  and  it  surely  was  the  duty  of  appellant, 
if  his  appeal  depends  upon  that  fact,  as  we  think  it  does,  to  make  it  appear; 
for  certainly  the  court  could  not  assume  that  Judge  Frasbb  would  undertake 
to  exercise  any  of  the  functions  of  bis  office  after  his  term  had  expired.  On 
the  contrary,  the  court,  it  seems  to  us,  would  much  more  readily  assume, 
what  was  no  doubt  the  fact,  that  all  parties,  as  well  as  the  judge  himself,  were 
in  ignorance  of  the  fact  that  his  term  had  expired  when  the  decree  was  orig- 
inaUy  delivered  to  the  derk  to  be  filed. 

In  Wileox  v.  SmUhf  5  Wend.  231,  the  question  was  whether  a  person  act- 
ing as  a  justice  of  the  peace  could  be  regarded  as  a  de/aoto  officer.  It  seems 
that  he  was  reputed  to  be  a  justice  of  the  peace,  and  had  acted  as  such  for 
three  years.  For  the  first  year  the  town  in  which  he-resided  was  a  part  of 
the  county  of  Genesee,  and  for  the  last  two  years  it  was  a  part  of  the  county 
of  Orleans..  It  was  shown  that  he  had  not  been  appointed  by  the  officers  of 
the  county  of  Orleans,  nor  did  it  appear  that  he  had  ever  been  appointed  by  the 
officers  of  the  county  of  Genesee,  though  it  was  shown  that  he  took  the  oath 
and  acted  as  a  Justice  while  the  town  was  a  part  of  the  county  of  Genesee. 
The  court  below  charged  the  Jury  that,  there  being  no  color  of  title  by  Section 
or  appointment,  the  process  issued  by  him  was  absolutely  void.  But  on  ap- 
peal this,  ruling  was  reversed,  the  court  holding  that  where  the  interests  of 
third  persons  were  involved,  and  for  the  protection  of  such  interests,  the  acts 
of  the  officer  must  be  validated  as  those  of  a  de/aoto  officer,  even  though  no 
color  of  election  or  appointment  had  been  shown. 

In  QiUiam  v»  ReddUh,  4  Ired.  368^  the  question  was  whether  an  official 
act  done  by  the  register  of  Gates  county,  c^fUr  the  expiration  of  hie  term  of 
offiee,  was  valid,  and  the  court  held  that  it  was.  In  that  case,  like  the  pres- 
ent, the  register  was  appointed  for  a  fixed  term  of  four  years,  without  any 
provision  for  holding  over.  In  that  case  the  court  refers  to  the  previous  case 
of  Burkey.  JSUiottf^  lrB6i.35^t  in  which  the  court  said  there  must  be  at  least 
some  colorable  election  and  induction  into  office  a6  origine,  in  order  to  consti- 
tute one  a  de  facto  officer,  or  so  long  an  exercise  of  the  duties  of  the  office, 
and  acquiescence  therein  by  the  public  authorities,  as  to  afford  the  individual 
citizen  a  strong  presumption  that  the  officer  was  duly  qualified  to  act. 

In  Broum  v.  Lunt,  37  Me.  423,  the  question  was  whether  the  official  act  of 
a  justice  of  the  peace,  done  after  his  term  of  office  had  expired,  could  be  sus* 
tained  as  the  act  of  a  de  facto  officer,  and  it  was  held  that  it  could.  In  that 
case  the  justice  was  appointed  for  one  year,  without  any  provision  for  hold- 
ing over.  He  had  been  a  justice  for  many  years  in  succession,  was  not  re- 
appointed, but  continued  to  act,  and  took  the  acknowledgment  of  a  deed  about 
two  years  after  his  term  of  office  had  expired .  One  of  the  grounds  upon  which 
this  decision  seems  to  have  been  placed,  although  others  are  also  stated,  seems 
to  have  been  that  the  fact  of  the  justice  having  been  originally  lawfully  ap- 
pointed, his  continuing  to  exercise  the  duties  of  the  office  without  question 
after  the  expiration  of  his  term  of  office  afforded  such  color  of  right  as  seems 
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to  be  required  by  some  of  the  cases  in  order  to  constitute  a  defcusio  officer. 
The  same  principle  seems  to  have  been  recognized  by  the  supreme  court  of 
the  United  States  in  Cooke  v.  HaUey,  16  Pet.  71.  It  will  be  observed  that 
this  ground  is  especially  applicable  to  the  case  in  hand.  It  is  conceded  that 
Judge  Phaser  was  originally  lawfully  elected  and  duly  qualified  as  judge, 
and  that  he  had  been  for  many  yeard  in  the  lawful  exercise  of  the  duties  of 
that  office,  and  was  so  at  the  time  this  case  was  heard  by  him;  and  this  may 
be  regarded  as  affording  such  color  of  right  as  seems  to  be  thought  ueoeBsaiy 
by  some  to  constitute  ^  do  facto  officer.  It  is  true  that  it  seems  somewhat 
paradoxical,  not  to  use  the  stronger  term  employed  by  the  distinguished  judge 
in  the  opinion  from  which  this  is  largtiy  drawn,  to  say  that  an  appointment 
to  an  office  for  a  spedfied  term  can  afford  any  color  of  right  or  title  to  such 
office  for  a  longer  period  than  the  term  specified;  yet  when  we  consider  the 
origin  and  foundation  of  the  de  facto  doctrine,  and  that  it  was  introduced  for 
the  purpose  of  protecting  and  preserving  the  interests  of  those  who  have  been 
induced  to  submit  their  rights  to  one  who  has  the  apparent  authority  to  de- 
teimine  thraa,  the  paradoxical  character  of  the  expression,  which  the  terms 
used,  considered  apart  from  the  subject  to  which  they  are  applied*  might  seem 
to  imply,  will  disappear. 

Now  while,  strictly  speaking,  an  appointment  to  an  office  for  four  years 
cannot  well  be  considered  as  conferring  even  color  of  title  for  any  longer  polod, 
yet  it  may  well  be  so  regarded  in  the  connection  and  for  the  purpose  for  which 
the  words  "color  of  right  or  title''  are  used  in  discussing  this  subject.  As  we 
understand  it,  those  words  are  used  to  mark  sharply  the  line  between  one  who 
intrudes  himself  into  an  office  without  any  shadow  of  right, — a  mere  usurper, — 
and  one  who  enters  upon  an  office  or  continues  in  it  under  an  honest,  though 
mistaken,  belief  of  his  legal  right  so  to  do,  shared  in  by  the  public  It  seems 
no  more  paradoxical  to  say  that  one  who  continues  in  the  discharge  of  the 
duties  of  an  office  to  which  he  has  been  legally  elected  or  appointed,  after  his 
term  had  expired,  in  ignorance  of  that  fact,  is  being  in  said  office  under 
color  of  right,  than  it  is  to  say  that  one  who  exercises  the  duties  of  an  office 
under  an  appointment  not  authorized  by  law,  though  supposed  to  be  so*  does  so 
under  color  of  right;  and  yet  it  has  been  held  in  this  state,  (Taylor  v.  8krine^ 
8  Brev.  516,)  as  well  as  elsewhere,  that  one  who  is  in  office  by  virtue  of 
an  election  or  appointment  afterwards  declared  to  be  unconstitutional,  is  in 
such  office  under  color  of  right,  and  therefore  his  official  acts  are  valid  as 
those  of  a  dd  facto  officer.  Now  if,  as  in  the  case  just  cited,  the  act  au- 
thorizing the  appointment  was  unconstitutional,  it  was  absolutely  null  and 
void,  and  therefore  could  confer  no  authority  whatever  to  hold  the  office, 
and,  at  most,  was  only  supposed  to  do  so;  and  this  was  what  gave  the  color 
of  right  which  invested  the  judge,  whose  official  act  was  there  brought  in 
question,  with  the  character  of  a  defaoto  officer.  The  same  principle  applies 
with  increased  force  to  the  case  of  Judge  Fbassb.  It  is  conceded  that  lie  was  in 
office  originally  by  legal  authority,  and  the  act  which  is  now  brought  in  ques- 
tion was  done  by  him  under  the  belief,  shared  in  by  the  public,  which  after- 
wards proved  to  be  a  mistake,  that  such  authority  still  continued.  It  wis 
therefore  done  because  of  an  authority  originally  legal,  which,,  however,  was 
mistakenly  supposed  still  to  exist,  and  it  may  therefore  be  said  to  have  been 
done  under  color  of  such  authority ;  for  it  cannot  be  doubted  that  Judge  Fraser 
never  would  have  undertaken  to  exercise  the  duties  of  an  office  after  he  knew 
that  his  term  had  expired,  and  his  authority  so  to  do  had  terminated.  His 
act  must,  therefore,  be  referred  to  such  authority,  as  done  by  reason  of  the 
belief  that  such  authority  still  continued, — that  such  authority  was  the  color 
of  right  under  which  he  acted.  If,  as  in  Taylor  v.  8krinet  an  iq[>pointment 
to  an  office,  without  any  legal  authority  whatever,  should  be  regarded  as  suf- 
ficient to  invest  the  appointee  with  color  of  right  to  the  office,  solely  because 
it  was  honestly,  though  erroneously,  supposed  that  the  appointment  was  lav* 
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fnl,  surely  an  appointment  originally  made  by  lawful  authority,  and  honestly, 
though  erroneously,  supposed  «itill  to  continue,  ought  to  be  sufKcient  for  the 
same  purpose. 

In  Sheehan'8  Case,  122  Mass.  445,  23  Amer.  Rep.  374,  the  accused,  having 
been  convicted  before  the  police  court^  applied  to  be  discharged  under  a  writ 
of  habeas  eoyptM, resting  his  claim  upon  the  ground  that  Hawkjess,  the  Justice 
before  whom  he  was  tried,  was  disqualified  to  hold  the  office  under  the  consti- 
tution of  Massachusetts,  by  reason  of  the  fact  that  he  had  accepted  a  seat  in 
the  legislature^.  Gbat,  C.  J.,  in  delivering  the  opinion  of  the  court,  used  this 
language:  ''But  if  Mr.  Hawkbb,  upon  taking  his  seat  in  the  house  of  repre- 
sentatives, ceased  to  be  a  justice  dejure,  he  was,  by  color  of  the  commission 
which  he  still  assumed  to  hold  and  act  under,  having  the  usual  signs  of  ]udi- 
•cial  office,  sitting  in  the  court,  using  its  seal,  and  attended  by  its  clerk,  and 
no  other  person  hiAVing  been  appointed  in  his  stead,  a  Justice  de  facto.  *'  This 
language  may  very  appropriately  be  applied  to  the  present  case,  mutatis  mu- 
^ndis. 

In  PetersUea  v.  Stone,  sv/pra,  the  question  was  whether  the  service  of  cer- 
tain process  by  one  who  had  previously  been  appointed  constable,  but  whose 
term  of  office  had  expired,  and  nevertheless  continued  to  act,  was  valid.  The 
<^urt  held  that  it  was,  the  constable  being  a  de  facto  officer,  using  the  lan- 
guage hereinbefore  quoted  from  the  case.  It  is  now  again  cited  for  the  pur- 
pose of  saying  that  it  distinctly  repudiates  the  idea  that,  in  order  to  constitute 
.a  de  facto  officer,  he  must  have  some  color  of  right,  arising  from  some  elec- 
tion or  appointment,  and  declares  that  the  general  terras  used  in  the  previous 
case  of  Railroad  Co,  v.  Hailroad  Co,,  1  Allen,  552,  from  which  such  an  idea 
mii^t  be  inferred,  must  be  contined  to  that  particular  case,  and  cannot  be  re- 
garded as  stating  fully  and  accurately  the  elements  necessary  to  constitute  a 
defaeto  officer. 

In  this  state  there  does  not  seem  to  be  any  authoritative  decision  on  the  point 
under  condideration.  But  there  are  Judicial  utterances  which  seem  to  us  to 
be  in  accordance  with  the  view  herein  presented.  In  McBee  v.  Hoke,  2  Spear, 
4»t  page  145,  0*27eai.]:«,  J.,  in  discussing  this  subject,  uses  this  language: 
''But  I  take  the  broad  ground  that,  being  found  in  an  office  of  which  he  had 
been  the  incumbent  for  many  years,  the  plaintiffs  had  the  right  to  regard 
him  as  coroner,  and  his  acts  for  them  are  good.  ♦  «  «  One  in  office  and 
transacting  its  duties  is  supposed  to  be  rightfully  there,  and,  so  far  as  third 
persons  are  concerned,  that  presumption  legalizes  his  acts. "  It  is  true,  as  said 
hy  Evans,  J.,  in  the  subsequent  case  of  Kothman  v.  Ayer,  3  Strob.  92:  "These 
propositions,  although  not  absolutely  necessary  to  be  affirmed  in  that  case, 
^nd  which  may  be  supposed  to  be  meredfcto,  I  propose  to  show  are  supported 
by  all  the  authorities.'*  This,  too,  may  also  be  regarded  as  a  mere  dictum, 
inasmuch  as  the  question  involved  in  Kothman  v.  Ayer  Aid.  not  necessarily 
•call  for  such  a  dtelaration  of  opinion.  But  when  we  find  two  such  distin- 
guished judges  uniting  in  thus  laying  down  the  general  doctrine  of  a  defaeto 
officer,  no  small  support  is  afPorded  the  view  herein  adopted.  It  seems  to  us, 
therefore,  that  Judge  Frasier  must  be  regarded  as  a  defaeto  judge  on  the 
sixth  of  December,  1886,  when  the  decree  was  originally  filed  in  the  clerk's 
•office,  and  consequently  that  the  decree  must  be  regarded  as  a  valid  decree  of 
the  court  of  common  pleas. 

But  there  is  another  ground  upon  which  the  validity  of  this  decree  may  be 
sustained.  There  can  be  no  doubt  that,  the  case  having  been  heard  and  con- 
sidered before  the  judge's  term  had  expired,  it  would  have  been  entirely  com- 
petent for  the  judge  to  have  retained  the  papers  during  the  interval  between 
the  expiration  of  his  first  term  and  his  re-election  to  his  second  term,  and  after 
-such  re-election  filed  his  decree  in  the  proper  office,  which  would  then  un- 
•questionably  have  been  a  valid  decree;  and  there  is  as  little  doubt  that  he 
anight,  instead  of  retaining  the  papers,  together  with  the  decree,  in  his  own 
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possession,  have  left  them  in  th^  custody  of  the  gentleman  who  held  the  * 
of  clerk  until  his  return,  after  his  re-election,  and  then  formally  delivered  the 
decree  to  the  clerk  to  be  filed,  and  that  such  decree  would  then. have  been  a 
perfectly  valid  decree.  Now,  do  not  the  facts  stated  in  the  "case"  show  that 
he,  in  effect,  did  thisV  As  we  have  §een  above,  it  is  there  stated  that,  when 
be  returned  after  his  election  to  the  extra  court,  he  ''called  this  case,  for  the 
purpose  of  re-signing  his  decree  as  of  that  date,  as  he  did  in  other  cases,  but 
upon  objection  of  the  plaintiff  to  his  considering  the  case  then,  he  did  not 
change  the  date,  but  returned  the  decree  to  the  clerk/'  There  certainly  was 
no  necessity  for  the  Judge  to  resign  the  decree  or  change  its  date,  nor  was  there 
any  need  for  ''his  otmsidering  this  ease  then,"  as  it  had  already  been  fully 
considered,  and  his  conclusions  committed  to  writing  before  his  previous  term 
bad  expired.  There  was  literally  nothing  for  him  to  do,  except  what  he  did 
do,— place  the  decree  in  the  hands  of  the  dork,  whose  duty  it  was  then  to  have 
marked  it  "filed."  True,  it  is  not  stated  in  the  "case"  that  the  judge  directed 
the  clerk,  when  he  retunied  the  decree  to  him,  to  mark  it  "filed;"  but  this 
surely  was  not  necessary.  Nor  does  it  appear  that  the  derk  did  tiien  mark  it 
"filed;"  but  this  was  not  essential  to  the  validity  of  the  decree,  as  is  fully 
shown  by  the  case  of  Cla^h  v.  MelUm,  19  8.  0.  498,  as  such  omission  may  bie 
corrected  at  any  time. 

The  case  was  heard  and  determined  by  a  Judge  holding  a  valid  commission, 
and  his  decree  is  now  found  in  the  proper  office,  placed  there  by  one  having 
lawful  authority  so  to  do;  and  even  if  it  should  be  conceded  that  it  was  origi- 
nally placed  in  the  office  without  any  lawful  authority,  and  has  nev«r  been  prop- 
erly marked  "filed,"  its  validity  cannot  now  be  questioned. 

Having  determined  that  the  decree  rendered  by  Judge  Fraeeb  in  this  case 
a  few  days  after  his  term  of  office  had  expired  and  shortly  before  his  re-elec- 
tion was  not  thereby  rendered  invalid,  it  becomes  necessary  to  inquire  whether 
there  are  any  such  errors  in  that  decree  as  are  imputed  to  it  by  the  appellant 
in  his  exceptions. 

The  facts  necessary  to  a  proper  understanding  of  the  points  raised  by  the 
exceptions  are  substantially  as  follows:  In  September,  1871,  T.  S.  Boinest 
died  intestate,  seized  and  possessed  of  some  personal  estate  and  of  a  tract  of 
land  containing  ^KM)  acres,  more  or  less,  leaving  as  his  heirs  at  law  his  widow, 
Ann  E.  Boinest,  one  of  the  defendants  in  this  action,  and  four  children,  who 
are  the  other  defendants  herein.  The  widow,  having  administered  on  the  per- 
sonal estate  of  the  intestate,  on  the  twenty-third  of  S^tember,  187B,  instituted 
proceedings  in  the  court  of  common  pleas  for  the  settlement  of  the  estate^ 
asking,  among  other  things,  that  the  assets  be  marshaled,  and  creditors  called 
in  and  required  to  establish  their  demands.  Under  the  call  for  creditorst  onlj 
two  claims  appear  to  have  been  established, — one  a  Judgment  in  favor  of  Eliza* 
beth  Elkard,  the  mother  of  Ann  E.  fioinest,  amounting  to  something  over 
1^,000,  and  the  other  a  sealed  note  to  one  Christian  Suber  for  the  sum  of 
•684.57,  payable  one  day  after  date,  and  dated  seventh  July,  1869,  upon  which 
note  the  plaintiff  herein  was  the  surety  of  the  intestate.  The  Judgment  in 
favor  of  Mrs.  Bikard  having  precedence  over  other  debts,  no  money  was  ever 
ordered  to  be  applied  to  the  Suber  note,  the  amount  of  the  Judgment  being 
greater  than  the  ascertained  value  of  the  whole  estate.  On  the  eighth  of  No- 
vember, 1875,  Mrs.  Bikard,  in  consideration  of  her  connection  with  intestate 
as  his  mother-in-law,  assigned  to  the  plaintiff  herein  so  much  of  the  Judgment 
in  herfavor  as  would  be  sufficient  to  pay  the  Suber  note,  upon  which,  aastated, 
the  plaintiff  was  intestate's  surety,  and  on  the  same  day  Mrs.  Ann  E.  Boinest 
received  due  notice  of  such  assignment.  Shortly  after  this  assignment  was  exe- 
cuted and  before  the  fourteenth  of  December,  1875,  it  was  placed  by  the  plain- 
tiff in  the  hands  of  an  attorney,  who  was  then  employed  to  take  care  of  plaintiff** 
interests  in  the  premises.  By  virtue  of  an  order  of  the  court,  mafde  in  the 
proceeding  to  marshal  the  assets  of  intestate*s  estate,  the  hmd  was  offered  for 


Digiti 


zed  by  Google 


i.  CL]  CBOMSB  9.  BOXNBiT.  855 

laleon  the  first  Monday  in  January^  1877,  and  bid  off  by  Mrs.  Bfkard  for  tlie 
anm  of  $2,300,  the  terms  of  sale  being  one-third  cash,  and  tlie  balance  on  a 
eredit  of  12  months.  Mrs.  Rikard  made  no  payment  in  money,  and  gave  no 
obligation  for  the  purchase  money,  but  in  September,  1878,  tlie  referee  made 
his  report,  recommending  that  the  balance  of  the  personal  estate,  ait^r  the 
payment  of  costs,  and  a  special  lien  upon  the  life-insurance  fund  of  the  intes- 
tate, together  with  Mrs.  Boinest*s  claim  of  dower,  should  be  turned  over  to 
Mrs.  Rikard  on  account  of  her  judgment,  the  amount  of  which  was  more  than 
■uHicient  to  absorb  the  whole  estate,  including  tlie  land ;  and  as  to  the  land  be 
recommended  the  adoption  of  a  proposition  made  by  Mrs.  Rikard,  in  writing, 
to  the  effect  that  title  to  the  land  be  made  to  Mrs.  Boinest  for  life,  with  re- 
mainder to  her  issue  This  report  was  confirmed  in  February,  1879,  and  ac- 
oordingly,  on  the  twenty-first  of  March,  1879,  the  clerk  of  the  court  made  a 
4eed  for  the  land  to  Mrs.  Boinest  for  life,  and  after  her  death  to  her  issue, 
■nder  which  defendants  have  ever  since  been  in  possession. 

These  proceedings  for  the  settlement  of  the  estate  of  the  intestate,  as  well 
ms  the  sale  of  the  land,  were  known  to  the  plaintiff  and  his  attorney,  but  no 
steps  appear  to  have  been  taken  for  the  protection  of  plaintiff's  interests  un- 
der the  assignment,  except  that  some  time  in  1879,  but  at  what  precise  date 
!•  not  stated,  the  attorney  for  plaintiff  exhibited  the  assignment  to  the  exec- 
■tors  of  Suber,  and  notified  McCaughrin,  who  had  by  agreement  become  the 
receiver  of  the  insurance  fund,  not  to  pay  out  the  money,  and  said  executors 
procured  an  order  subrogating  them  to  the  rights  of  the  plaintiff  under  his 
assignment,  and  received  a  portion  of  that  fund,  amounting  to  something 
over  $500.  Prior  to  this  the  said  executors  had  obtained  judgment  on  the 
sealed  note  against  Cromer,  and  on  the  fifth  of  February,  1884,  Cromer  paid 
the  balance  due  on  said  judgment  after  deducting  the  amount  received  from 
the  Insurance  fund  as  aforesaid  r  which  balance  amounted  to  something  over 
#900.  On  the  twentieth  of  March,  1885,  this  action  was  commenced,  whereby 
tbe  plaintiff  seeks  to  subject  the  land  to  the  payment  of  the  balance  of  the 
Suber  debt,  which  the  plaintiff  has  been  compelled  to  pay  as  the  surety  of  the 
intestate.  The  circuit  judge  held  that,  under  the  foregoing  facts,  the  plain- 
tiff had  made  no  case  warranting  the  interposition  of  the  court  in  his  behalf, 
snd  therefore  rendered  judgment  dismissing  the  complaint.  From  this  judg- 
waeni  plaintiff  appeals,  upon  the  several  grounds  set  out  in  the  record,  which 
seed  not  be  reputed  here. 

We  think  that  the  conclusion  reached  by  the  circuit  judge  was  clearly 
right.  There  can  be  no  doubt  that,  where  the  lands  of  an  intestate,  covered 
by  the  Hen  of  a  judgment,  are  sold  by  order  of  the  court  under  proceedings  to 
siarslial  assets  to  which  the  judgment  creditor  was  a  party,  the  purchaser  at 
such  sale  takes  the  land  free  from  the  lien  of  the  judgment,  and  the  only  re- 
course of  the  judgment  creditor  is  upon  the  proceeds  of  the  sale.  So  that  the 
real  inquiry  here  is  whether  the  land  in  question  has  been  so  sold.  As  to  this 
we  do  not  think  there  can  be  any  question.  The  sale  was  undoubtedly  ordered 
by  a  court  of  competent  jurisdiction,  under  a  proceeding  in  which  it  had  before 
it  all  the  necessaiy  parties,  and  under  such  order  the  land  was  offered  for  sale, 
and  bid  off  by  Mrs.  Rikard  at  an  amount  much  less  than  the  amount  of  her 
judgment,  to  which  it  was  clearly  ascertained  that  the  proceeds  were  applicable. 
The  f^M!t  that  she  did  not  comply,  in  a  formal  manner,  with  the  terms  of  the 
sale  by  paying  the  cash  portion  of  the  purchase  money,  and  executing  her  ob- 
ligation for  the  credit  portion,  certainly  cannot  affect  the  question.  As  she 
was  the  only  party  before  the  court  entitled  to  the  proceeds  of  the  sale,  it 
would  certainly  have  been  a  wholly  unnecessary  formality  for  her  to  pay 
orer  the  money  with  one  hand  and  receive  it  back  with  the  other.  But 
when  in  addition  to  this  we  find  that  the  course  actually  pursued  was  recom- 
mended by  the  referee  as  a  practical  compliance  with  her  bid,  and  that  such 
recommendation  was  adopted  and  confirmed  by  the  court,  there  cannot  be  a 
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doubt  that  the  sale  was  just  as  effectual  as  if  Mrs.  Rikard  had«  in  the  most 
fonnal  manner,  complied  with  the  terms  of  the  sale,  by  paying  the  one-tMrd 
in  cash,  and  giving  her  obligation  for  the  balance.  If  she  had  done  so  she 
certainly  would  have  been  entitled  immediately  to  receive  back  again  thecash 
payment  which  she  had  just  made  on  her  judgment,  and  would  no  doabt  have 
obtained  an  order  for  the  cancellation  of  her  bond  for  the  credit  portion  by 
receipting  for  its  amount  on  the  judgment  which  had  been  established  in  her 
favor,  and  then  clearly  she  could  have  made  titles  to  Mrs.  Boinest  and  her  is- 
sue which  would  have  been  free  from  the  lien  of  the  judgment  for  the  balance 
still  due  upon  it.  This,  it  seems  to  us,  was  what  was,  in  effect,  done  under 
the  express  sanction  and  order  of  the  court;  and  therefore  we  think  that  the 
defendants  took  the  land  free  from  the  lien  of  the  judgment,  and  it  cannot,  in 
their  hands,  be  subjected  to  the  payment  of  any  claim  the  plaintiff  may  have,  un- 
less, after  establishing  his  claim  against  Mrs.  Bikard,  if  he  has  any,  and  pur- 
suing her  or  her  estate  to  insolvency,  he  may  be  able,  under  proper  proceedings 
for  the'  purpose,  to  set  aside  the  conveyance  to  the  defendants  as  a  volttntaiy 
conveyance  to  them  by  Mrs.  Rikard. 

But  it  is  said  that  in  all  these  proceedings  the  rights  and  interests  of  the 
plaintiff  were  wholly  ignored.  Even  granting  this  to  be  so,  the  pertinent  in- 
quiry would  be,  whose  fault  was  it  that  such  was  the  case?  It  will  be  remem- 
bered that  any  interest  which  the  plaintiff  may  have  acquired  under  the  as- 
signment from  Mrs.  Kikaid  was  acquired  pending  the  action  under  which  the 
sale,  now  sought  to  be  impeached,  was  made;  and  if  the  plaintiff  neglected  to 
take  care  of  his  own  interests,  he  has  no  one  but  himself  to  blame.  Both  he 
and  his  counsel  had,  not  only  constructive  notice  arising  from  the  pendency 
of  the  action,  but  the  evidence  conclusively  shows  that  they  had  actual  notice 
of  what  was  going  on,  and  yet  no  step  appears  to  have  been  taken  to  protect 
his  rights,  or  even  to  bring  the  fact  to  the  attention  of  the  court  that  he  had, 
or  claimed  to  have,  any  interest  whatever  in  the  proceedings. 

But  were  the  rights  which  he  is  now  seeking  to  set  up,  improperly  ignored? 
Even  if  he  had  b^n  made  a  party  to  the  action,  at  the  time  the  assignment 
was  executed,  he  could  not  have  set  up  any  claim  to  the  land  or  a  lien  thereon. 
His  only  claim  would  have  been  to  the  proceeds  of  the  sale,  to  the  extent 
necessary  to  satisfy  his  assignment,  and  that  he  omitted  to  make  at  a  time 
when  the  court  could  have  provided  for  such  claim;  and  if,  by  his  laches,  the 
proceeds  of  the  sale  have  been  improperly  applied,  that  gives  him  no  right  to 
go  upon  the  land,  which  has  been  legally  sold  and  conveyed  to  the  defendants, 
who,  perhaps,  as  is  alleged,  have  made  expensive  improvements  upon  the  land, 
in  confident  reliance  upon  the  title  made  to  them  by  order  of  the  court. 

It  is  contended,  however,  that,  until  the  plaintiff  paid  the  debt  upon  which 
he  was  the  surety  of  the  intestate,  '*he  had  no  status  which  enabled  him  to 
claim  anything  from  the  Boinest  estate,  real  or  personal. "  This  does  not 
HCem  to  have  been  regarded  as  an  insurmountable  obstacle  when  the  order 
w^as  obtained  subrogating  the  executors  of  Suber  to  the  rights  of  Cromer, 
whereby  the  plaintiff  was  relieved  from  the  payment  of  nearly  one-half  of  the 
debt ;  for  that  must  have  been  obtained  before  the  plaintiff  paid  any  part  of 
the  debt,  as  he  only  claims  to  have  paid  the  balance  due,  after  deducting  the 
amount  received  under  such  order.  If  the  fact  that  the  plaintiff  had  not 
paid  the  debt  for  which  he  was  surety  was  not  then  found  to  be  any  obstacle 
to  an  application  for  the  recognition  and  protection  of  his  rights  under  the 
iissignment,  it  is  not  apparent  why  it  should  have  been  so  when  the  court  was 
proceeding  to  dispose  of  the  proceeds  of  the  sale  of  the  land.  Indeed,  we  can- 
not doubt  that,  if  the  assignment  had  then  been  brought  to  the  attention  of 
the  court  in  any  way,  some  proper  provision  would  have  been  made  for  the 
protection  of  the  rights  of  the  assignee. 

But  even  assuming  that  the  plaintiff  could  not  before  payment  of  the  debt 
take  any  step  to  protect  his  interests  under  the  assignment,— which»  however. 
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we  are  not  prepared  to  admit, — ^then  the  inquiry  would  be,  who  was  responsible 
for  the  delay?  If  the  [rfaintiff  delayed  payment  of  the  debt  nntil  urged  to  do 
so  by  the  process  of  law,  and  in  tlie  mean  time  property  or  funds  which  he 
might  have  otherwise  subjected  to  such  payment  has  got  beyond  his  reach, 
the  consequences  of  such  delay  must  fall  upon  him,  and  not  upon  others  who 
were  in  no  wise  responsible  therefor. 

It  does  not  seem  to  us,  therefore,  that,  in  any  view  of  the  case,  the  plaintiff 
•can  subject  the  land  in  the  hands  of  the  defendants  to  the  payment  of  the 
4iiuount  which  he  has  been  required  to  pay  as  surety  for  the  intestable.  Whether 
the  plaintiff  has  any  claim  against  Mrs.  Bikard  or  her  estate,  (for  it  is  stated 
in  the  case  that  she  is  dead,)  for  the  amount  of  the  proceeds  of  the  sale,  which, 
ill  effect,  were  improperly  received  by  her  in  derogation  of  the  rights  of  her 
•assignee,  we  have  not  undertaken  to  consider.  Her  representative  is  not  be- 
fore the  court,  and  it  would  not  be  proper  for  us  even  to  intimate  any  opinion 
as  to  that  question. 

The  Judgment  of  this  court  is  that  the  judgment  of  the  circuit  court  be  af- 
Armed. 

McGowAN,  J.  The  doctrine  which  sustains  a  decree  between  parties  by 
a  d^  facto  judge  may  seem  at  first  view  to  be  somewhat  illogical;  but  it  was 
originally  adopted  from  the  necessity  of  the  case,  and,  as  I  think,  is  now  weU 
established.  Any  other  rule  would  tend  to  unsettle  the  administration  of  the 
law,  and  render  uncertain  titles  to  property. 

Simpson,  G.  J.  Not  being  able  to  concur  in  the  majority  opinion  on  the 
question  of  jurisdiction,  I  have  filed  a  dissenting  opinion  as  to  that.  I  con- 
cur, however,  in  the  majority  (pinion  on  the  merits. 

Inasmuch  as  the  first  question  which  presents  itself  in  this  case  is  a  ques- 
tion of  jurisdiction,  upon  which  I  think  theappeal  should  be  dismissed,  it  will 
not  be  necessary  to  state  the  general  facts  of  the  cause,  or  to  discuss  the  ques- 
tions arising  thereon.  It  will  only  be  necessary  to  state  the  facts  upon  which 
the  Jurisdictional  question  depends.  The  case  was  heard  at  the  November 
term  of  the  court  of  common  pleas  for  Newberry  county,  1886.  This  court 
was  held  continuously  from  the  eighth  November,  1886,  till  sixth  December, 
inclusive.  Judge  Fbassb  presiding,  whose  term  of  office  expired  on  the  seo- 
ond  of  December.  He  was  re-elected  some  time  after  this.  ^So  that  there 
was  an  interval  of  some  days  between  the  expiration  of  his  previous  term 
^second  December)  and  his  re-election.  The  Ciise  below  was  heard  before  the 
second  of  December,  but  the  decree  was  dated  and  filed  on  the  sixth  Decem- 
ber, during  the  interval,  though  it  is  stated  in  the  case  that  it  had  been  writ- 
ten before  the  2d.  The  question  upon  these  facts  is,  can  this  be  regarded  a 
decree  of  a  court?  If  not,  there  has  been  no  judgment  from  which  an  ap- 
peal can  be  brought  here,  as  we  are  only  authorized  to  entertsin  appeals  from 
judicial  tribunals,  and  to  correct  errors  at  law  of  judicial  officers. 

It  is  admitted  that  the  decree,  though  dated  and  filed  after  the  expiration  ctf 
Judge  Fraser^s  term,  was  written  before.  Now,  the  question  arises,  and  it 
is  the  first  question  in  order,  did  the  fact  of  its  being  written  before  make  it 
the  decree  of  the  court  at  that  time,  and  entitle  it  to  be  filed  afterwards?  In 
other  words,  when  does  a  decree  become  the  judgment  of  a  court?  Does  it 
become  so  at  the  time  it  may  have  been  prepared  in  the  chamber  of  the  chan- 
cellor, or  when  announced  and  filed  in  the  proper  office? 

It  is  well  established  that  a  decree  can  have  no  lien  on  property  until  filed 
in  the  proper  office,  and  it  would  seem,  therefore,  that,  so  far  as  third  parties 
are  concerned,  at  least,  until  said  filing  there  is  no  decree.  But  we  have  been 
referred  to  no  case,  nor  have  we  found  one  ourselves,  involving  this  precise 
point  here,  so  that  in  adjudging  it,  having  no  aid  from  previous  cases,  either 
authoritative  or  otherwise,  we  must  determine  it  according  to  our  view  of  the 
construction  to  be  given  to  the  terms  "decree''  and  ''judgment."    A  decree 
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is  defined  to  be  ^to  dekamine;"  "to  order;*'  "to  determine  Judiciallj  jukd  de- 
eiflivelj. "  And  a  Judgment  is  the  final  determination  of  the  rights  of  tlie  par- 
ties in  the  action.  Now,  it  appears  to  us  that  nothing  can  be  said  to  be  dettf- 
mined  decisiyely  and  finally  by  a  judge  until  his  determination  is  announced 
and  promulgated.  Up  to  that  time,  whatever  may  be  the  conclusion  of  hU 
own  mind,  this  conclusion  is  subject  to  change  and  alteration.  Previous  to 
promulgation  there  can  be  no  order,  nor  can  parties  take  notice  thereof,  or  be 
bound  thereby.  And,  certainly,  while  it  is  in  the  breast  of  the  ]tid£^e»  it  can 
have  no  effect  whatever.  It  can  neither  be  assailed,  set  aside,  enforced,  nor 
enjoined,  for  tlie  reason  that  it  has  no  existence. 

It  is  conceded  that  the  term  of  Judge  Eraser,  of  which  he  was  in  pooses- 
tion  at  the  time  the  cause  was  heard,  had  expired  when  his  decree  was  tiled. 
and  that  at  that  time  he  had  not  been  re-elected.    He  was  not,  therefore,  a 
judge  dejure.    Was  he  a  judge  defaotof    In  the  case  of  Kottman  v.  Ayer, 
3  Strob.  92,  the  old  court  of  appeals  fully  discussed  the  question  of  officers  de 
Jure  and  defaetOt  citing  all  tlie  cases  decided  up  to  that  time.    That  was  a 
case  in  which  a  magistrate  had  talcen  a  relinquishment  of  inheritance  by  a 
married  woman,  after  he  had  been  appointed,  but  before  he  had  qualified;  in 
fact,  he  never  qnalified  under  this  appointment.    The  court  held  the  relin- 
quishment valid,  because  the  magistrate  was  at  least  a  de  facto  offlcer^  on  the 
ground  that  he  was  in  office  by  appointment,  and  was  actually  discharg- 
ing tlie  duties  thereof,  thus  coming  under  the  general  principle  which  the 
various  cases  cited  in  the  opinion  sustained,  to-wit,  that  where  the  electing 
or  appointing  power  has  conferred  the  office  on  one,  and  he  is  in  the  actual 
discharge  of  its  duties,  without  his  title  being  questioned  in  any  legal  way,. 
the  community  in  which  he  lives  have  a  right  to  regard  him  as  a  legal  ofl9oer» 
and  his  official  acts  as  to  them  are  valid;  the  court,  in  substance,  saying  that* 
where  the  usual  evidences  of  official  right  are  united,  viz.,  appointment  to. 
and  the  actual  discharge  of,  the  duties  of  the  office,  the  acts  of  the  officer  as  to 
third  parties  are  valid,  because  he  is  a  judge  dejure,  if  his  appointment  was 
legal  and  he  had  qualified,  and  at  least  de/aeto^  even  if  his  app<Mntment  was 
insufficient,  yet  affording  a  color  of  right.    And  this  seems  to  be  the  result  of 
all  the  cases  referred  to  in  that  opinion,  and  of  all  the  cases  that  we  have  been 
able  to  find,  to- wit:  A  de  facto,  as  distinguished  from  a  dejure^  officer  is  one 
in  office  und^  some  color  of  right,  either  an  appointment  or  an  election,  or  in 
some  way  by  an  authority  claimed  to  have  been  exercised  in  his  behalf,  and 
then  actually  discharging  the  duties  thereof,  in  whole  or  in  part.    It  is  true 
that,  in  some  of  the  ca9eB,  general  phrases  have  been  sometimes  used,  whicb» 
if  construed  literally,  would  include  all  those  who  were  actually  discharging 
the  duties  of  the  office,  whether  he  had  any  color  of  right  thereto  by  adaUned 
appointment  or  election  or  not.     But  upon  an  examination  of  the  decided 
cases  in  which  the  officer  has  been  held  to  be  a  defweto  one,  it  will  be  found 
that  he  was  in  office  by  virtue  of  some  appointment  which  was  claimed  to  af- 
ford a  colorable  right  at  least. 

The  case  of  Kottman  v.  Ayer^  supra,  cites  many  cases  on  this  subject^ 
including  several  marking  the  exceptions  to  the  doctrine  herein,  and,  as  we 
have  said,  in  some  of  them  strong  expressions  are  found  extending  the  de/aeto 
doctrine  to  those  in  the  exercise  of  an  office,  whether  under  color  of  right 
or  not.  For  instance,  0*Neall,  J.,  in  McBee  v.  Hoke,  2  Spear,  145,  said: 
*'  But  I  take  the  broad  ground  that,  being  found  in  an  office  of  which  be  had 
been  the  incumbent  for  many  years,  the  plaintiffs  had  the  right  to  regard  him 
as  coroner,  and  his  acts  for  them  are  good.  *  *  *  One  in  office,  and  trans- 
acting its  duties,  is  supposed  to  be  rightfully  there;  and,  so  far  as  third  per- 
sons are  concerned,  that  presumption  legalizes  his  acts."*  And  Btamb,  J.,  is 
Kottman  v.  Ayer,  3  Strob.  92,  in  referring  to  these  propositions  laid  down 
by  O'Neall,  J.,  said:  ''These  propositions,  although  not  absolutely  neces- 
sary to  be  affirmed  in  that  case,  and  which  may  be  supposed  to  be  mere  dMa^ 
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I  propose  to  show  are  supported  by  authority. "  And  In  the  case  of  Bx  parte 
Norriff  8  8. 0.  473,  Wiixabd,  J.,  said  ''that  to  constitute  an  officer  de/acto, 
he  must  ha^e  a  presumptive  or  an  apparent  right  to  exercise  the  office,  result- 
ing from  either  full  and  peaceable  possession  of  the  powers  of  such  office,  or 
reasonable  color  of  title,  with  actual  use  of  the  office."  Upon  an  examina- 
tion, however,  of  the  facts  in  the  cases  on  which  these  expressions  were  used» 
it  will  be  found  that  in  each  the  officer  was  in  possession  of  the  office  in 
question  by  some  color  of  right,  either  appointment  or  election,  and  therefore 
the  question  considered  was  not  really  involved.  Hence  these  propositions 
must  be  regarded  as  mere  dicta.  But,  be  that  as  it  may,  and  assuming  that 
the  law  as  announced  in  these  broad  propositions  is  the  true  doctrine  on 
this  subject,  was  Judge  Eraser  in  the  full  and  peaceable  possession  of  the 
office  to  the  duties  of  which  the  filing  of  the  decree  in  controversy  belonged, 
so  far  as  the  parties  litigant  are  concerned,  at  the  time  when  he  filed  said 
decree?  It  is  conceded  that  at  that  time  his  term  had  expired,  and  the  office 
mras  actually  and  legally  vacant.  Now  if,  with  a  knowledge  of  this  fact, 
and  with  the  acquiescence  of  these  litigants,  he  had  gone  on  and  exercised  the 
functions  of  a  second  term,  then  perhaps  it  might  be  said  that  he  was  in  the 
full  and  peaceable  possession  of  the  powers  of  said  second  term,  to  which  he 
vas  afterwards  elected,  and  under  the  principle  announced  above  by  Willard, 
J.,  he  might  be  regarded  as  a  de  facto  judge  at  that  time.  But  these  are  not 
the  facts.  On  the  contrary,  Judge  rRASRB  overlooked  the  fact  that  his  term 
liad  expired  on  the  second  of  December,  and  he  filed  the  decree  as  of  that  term, 
the  parties  litigant  not  being  present,  and  not  acquiescing  in  any  way  in  such 
filing.  It  does  not  seem  to  us  that  in  the  exercise  of  a  single  judicial  function 
like  this,  and  under  these  circumstances,  it  can  be  rightfully  said  that  he 
was  in  the  full  and  peaceable  possession  of  the  powers  of  the  office  to  which 
bis  act  belonged,  to-wit,  the  second  term,  and  that  such  should  bind  parties 
who  were  not  present,  and  who  in  no  way  contributed  to  it. 

In  the  case  of  Wilcox  v.  Smith,  5  Wend.  234.  Sutubrlakd.  J.,  said:  "It 
win  be  observed  that  these  cases  *  *  *  do  not  go  upon  the  ground  that 
the  claim  by  an  individual  to  be  a  public  officer,  and  his  acting  as  such,  is 
merely  prima  facie  evidence  that  he  is  an  officer  dejure;  but  the  principle 
they  establish  is  that  an  individual  coming  into  office  by  color  of  an  election 
or  appointment  is  an  officer  de  factor  and  his  acts  in  relation  to  the  public 
pr  third  persons  are  valid  until  he  is  removed,  although  it  bC  conceded  that 
bis  election  or  appointment  was  illegal.  His  title  shall  not  be  inquired  into. 
The  mere  claim  to  be  a  public  officer,  and  the  performance  of  a  single,  or  even 
m  number  of  acts  in  that  character,  would  not  perhaps  constitute  an  individ- 
ual an  officer  de  facto.  There  must  be  some  color  of  an  election  or  appoint- 
ment»  or  an  exercise  of  the  office,  and  an  acquiescence  on  the  part  of  the  pub- 
lic for  a  length  of  time  which  would  afford  a  strong  presumption  of  at  least 
a  colorable  election  or  appointment."  The  above,  as  it  appears  to  us,  is  the 
•orrect  doctrine.  And  we  do  not  see  how  It  can  be  said  that  Judge  Eraser 
was  in  the  possession  of  the  vacant  ofiice,  to  which  his  decree  belonged,  and 
that  the  public  had  acquiesced  in  this,  when  neither  he  nor  the  public  knew 
that  said  office  was  vacant,  and  when,  instead  of  claiming  the  new  term,  he 
euppoeed  that  his  previous  term  had  not  expired,  and  the  filing  of  the  decree 
was  by  virtue  of  his  powers  incident  to  that  term. 

We  conclude  that,  the  previous  term  of  Judge  Fraser  having  expired  when 
he  filed  the  decree,  the  filing  could  not  attach  to  that  term,  nor  could  it  be  re- 
ferred to  the  second  term,  because,  at  that  time,  he  had  not  been  re-elected, 
nor  was  he  claiming  to  exercise  its  duties  by  any  color  of  title,  nor  by  actual 
possession  of  the  vacant  office.  He  was  therefore  neither  a  de  facto  nor  a  de 
Jure  officer. 

The  case  of  State  v»  Anonef  2  Nott  &  M.  30,  relied  on  by  the  respondent  to 
eustain  the  position  that,  no  objection  having  been  made  at  the  trial,  none  can 
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1)6  made  now,  does  not  apply  here.  Judge  Eraser  had  the  right  to  hear  the 
case,  because  at  the  hearing  his  office  had  not  expired,  and  the  appellaot, 
therefore,  could  not  have  objected  then,  and,  after  the  decree  was  filed,  ife  was 
too  late  to  object.  It  seems,  however,  that  when  Judge  Frabeb  retarned 
^fter  his  re-election  to  hold  an  extra  court,  and  some  proposition  was  made  to 
sign  and  promulgate  the  decree,  the  appellant  did  then  object. 

It  being  my  opinion  that  Judge  Eraser  was  neither  a  de  facto  nor  a  de 
Jure  judge  at  the  time  the  decree  in  question  was  filed,  it  follows  that  said 
alleged  decree,  in  my  opinion,  is  not  the  judgment  of  a  court,  and  therefore 
is  not  within  the  jurisdiction  of  this  court  on  appeal  upon  its  merits. 


BrXDOER  «.  ASHBYILLB  &  S.  B.  Oo. 
(Supreme  Qnart  of  South  Oottrolina.    NoTember  1,  1887.) 

1.  IiTFAiroT—NBGLiOKNOB— Knowledge  or  Dangeb. 

In  an  action  for  damages  for  injary  inflicted  upon  his  son,  plaintiff  offered  eri- 
denoe  of  the  judgment  and  discretion  of  the  boy  as  to  danger.  Held  that»  as  the 
onhr  pertinent  inquiry  was  as  to  the  capacity  ana  intelligence  of  the  boy  to  know 
and  understand  danger,  the  evidence  was  properly  excluded. 

2.  Same— Nbgligsncb— RE8FOir8iBiLiTT-~GovrLicT  or  Laws. 

In  a  suit  brungbt  in  South  GaroUna  for  damages  for  injuries  sustained  in  North 
Carolina  b^  his  son,  plaintiif  assigns  as  error  that  his  honor  charged  the  requests 
of  plaintio;  **  that  children  of  tender  years  could  only  be  held  responsible  for  con- 
tributory negligence  according  to  their  age,  capacity,  and  development,"  as  liood 
law,  unless  the  jury  came  to  the  conclusion  that  the  law  of  North  Carolina  fixed 
an  age  at  which  they  were  to  be  held  responsible  as  adults.  Held,  that  the  ruUng 
of  the  court  was  correct 

3.  Same— Negligence— RBBPonsiBiLrrr—PEoyiircB  of  Juby. 

It)  an  action  for  damages  for  injuries  sustained  bv  a  boy,  the  judge  charged  gen- 
erally that  the  test  of  the  boy's  liability  for  contributory  negligence  was  nis  age, 
his  intelligence,  his  ability  to  know  his  surroundings,  and  the  danger  of  what  oe 
was  doing;  and  if  the  jury  found,  as  a  matter  of  fact,  that  the  boy  had  snfKcient 
intelligence  to  know  and  understand  these  things,  all  of  which  was  for  them,  that 
then  he  would  assume  to  charge  that  such  one  was  subject  to  the  rules  of  ordinary 
care  and  diligence,  and,  falling  to  exercise  the  same,  would  defeat  the  right  of  plain- 
titf  to  recover,  if  he  contributed  to  bis  injuiy.  JBdd  that,  as  the  boy  was  not  so 
youne  as  to  require  the  judge  to  sa^  that  he  could  not  contribute  to  his  injury, 
nor  of  that  age  where  the  presumption  in  the  absence  of  testimony  to  the  contrary 
would  neoe^rily  arise  that  he  could,  the  court  properly  left  the  question  to  the 
jury,  resting  it  upon  the  intelligence  and  capacity  of  the  boy. 

4.  Negliqeitce— Danoebotjb  Pbbmisbs— Foehbb  AooiDBjns. 

In  an  action  for  damages  for  injury  sustained  from  an  accident  at  defendant's 
turn-table,  evidence  was  offered  of  former  accidents  upon  the  tum-tablcw    EM 
that,  as  knowledge  of  the  former  accidents  was  not  first  brought  home  to  the  de- 
fendant, such  evidence  was  properly  excluded. * 
■5.  Damages— Pbbsonal  Injitbibb— Loss  or  EABNiiros. 

In  an  action  for  damages  for  Injury  suffered  by  his  son,  plaintiff,  an  agent,  offered 
evidence  to  show  how  much  he  could  have  earned  from  his  agencv  dunng  the  time 
he  was  engaged  in  nursing  his  son.  Eeid  that,  if  the  plaintiff  could  recover  for  his 
loss  of  time  in  his  agency,  it  could  not  be  speculative  and  uncertain  wages,  but 
must  be  contract  wages. 

6.  Same— Pebsonal  Injubibb— Damage  to  Pabewt— Evidence. 

In  an  action  for  damages  for  loss  of  services  of  his  son  owing  to  injuries  suffered, 
plaintiff  offered  in  evidence  the  record  of  a  previous  action,  in  which  judgment  had 
been  rendered  in  his  favor  as  guardian  cut  litem  of  his  son.  Hdd  that^  ps  the  record 
had  no  application  or  pertinency  to  the  matter  in  hand,  it  was  properly  excluded. 

7.  Custom  and  Usaoe— Pboof  of— Evidence. 

In  an  action  for  damsges  for  injuries  suffered  from  an  accident  on  a  turn-table, 
the  court  admitted  evidence  as  to  the  custom  of  well-regulated  railroads  in  ref* 

^In  an  action  brought  against  a  municipal  corporation  for  injuries  sustained  through 
the  overturning  of  plaintiffs  sleigh  by  a  stone  in  the  highway,  evidence  was  held  inad- 
missible that  other  sleighs  had  been  upset  by  the  same  stone  at  about  the  same  time. 
PhiUips  V.  Town  of  Willow,  (Wis.)  34  N.  W.  Rep.  731.    See  note  to  U. 
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erence  to  locking  or  guarding  their  tum-tftbles,  with  the  qualification  that  it  was 
no  defense  to  negligence  to  sa^  that  other  railroads  did  the  same  thing*  in  replv  to 
testimony  offered  by  plaintilf  to  show  thai  one  ooni|>any  did  lock  its  turn-table. 
Heldy  that  with  the  qualification  there  was  no  error  in  admitting  the  evidence. 

8.  BTIDBNOB— HpABSAT— NlGLIOBlfCS. 

In  a  suit  for  damages.  plaintifT  assigned  as  error  that  the  court  reftised  to  permit 
him  to  testify  whether  he  thought  it  possible  his  children  could  have  visited  the 
turn-table  without  his  knowledge,  wnether  his  children  had  mentioned  to  him 
any  such  visit,  when  was  the  first  time  he  had  heard  of  Shch  visit,  and  whether,  if 
they  had  visited  aaid  turn-table  before  the  evening  of  the  accident,  he  or  his  wife 
would  have  known  it.  JTefeE,  that  these  questions  were  pronerlv  excluded,  as  they 
mostly  called  for  opinions,  hearsay,  and  inferences,  none  or  which,  under  the  rulea 
of  evidence,  were  admissible  from  the  witness. 

9.  Nbw  Tbiai/— Pbuudicko  Jubor— Evidxngs. 

In  an  action  for  damages,  the  court,  on  a  motion  for  a  new  trial,  refused  to  allow 
testimony  to  show  that  a  Juror  had  formed  an  opinion  before  hearing  the  case. 
JBeld,  that  the  ruling  of  the  court  was  correct. 

Appeal  from  oommon  pleas*  circuit  oonrt  of  Spartansburg  county. 

SiMPSONt  G,  J.  In  this  action  the  plaintiff  sought  to  recover  damages  for 
injuries  inflicted  upon  his  son,  a  boy  of  tender  years,  by  negligence  of  the  de- 
fendant corporation,  as  alleged.    The  injury  complained  of  was  done  in  North 

Carolina,  county  of ,  at  a  turn-table  of  defendant.    The  defense  (1) 

denied  the  negligence,  and  (2)  relied  on  contributory  negligence  on  the  part 
of  the  child.  The  verdict  was  for  the  defendant,  and  the  plaintiff  has  ap- 
pealed upon  30  exceptions. 

These  exceptions,  or  at  least  so  many  of  them  as  raise  questions  for  our 
consideration,  may  be  grouped  under  four  heads,  as  follows:  (1)  Thoso 
that  complain  of  error  in  the  circuit  judge's  ruling  upon  the  competency  of 
certain  testimony  offered,  embracing  exceptions  from  1  to  13,  inclusive;  (2> 
those  that  complain  that  his  honor  refused  to  charge  without  qualification 
certain  requests  of  plaintiff,  embracing  exceptions  17-21;  (3)  those  complain- 
ing of  his  honor's  charge,  and  refusal  to  charge,  in  reference  to  the  applica- 
tion of  the  law  of  North  Carolina  in  a  case  of  this  kind,  exceptions  22, 23,  and 
26;  and  (4)  those  complaining  of  his  honor's  charge  that  the  age  and  intelli- 
gence of  the  boy  were  the  tests  of  his  capacity  to  commit  contributory  negli- 
gence, excluding  questions  of  prudence,  childish  propensities,  and  impulses. 

Under  the  first  group  we  find  the  first  allegation  of  error  to  be  that  his 
honor  allowed  one  Dr.  Allen  to  testify  *Uhat  he  thought  the  boy  did  not  act 
prudently  in  going  on  the  turn-table."  In  turning  to  the  brief,  fol.  21,  it  will 
be  seen  that  his  honor  excluded  this  testimony.  Upon  its  being  offered,  the 
plaintiff  objected,  and,  after  discus8ion»  the  objection  was  sustained. 

The  secatid  allegation  is  that  his  honor  eiToneously  excluded  the  testimony  of 
one  Crossby  as  to  the  judgment  and  discretion  of  the  boy,  especially  as  to  dan- 
ger. His  honor  excluded  this  testimony  upon  the  ground  that  the  only  per- 
tinent inquiry  upon  this  subject  was  as  to  the  capacity  and  intelligence  of  the 
boy,  his  capacity  to  know  and  understand  the  danger,  and  not  as  to  his  pru- 
dence or  recklessness  in  encountering  it.  We  think  his  honor  was  right  in 
his  ruling  here,  for  reasons  to  be  given  under  the  discussion  of  the  fourth 
and  last  group  of  exceptions,  which  involve  substantialy  the  same  principle. 

The  third  allegation  of  error  is  the  same,  in  substance,  as  the  second. 

The  fourth  complains  that  his  honor  excluded  the  testimony  of  Mrs.  Mc- 
Connell  of  former  accidents  upon  the  turn-table.  This  testimony  was  ex- 
cluded, unless  knowledge  of  said  accidents  was  first  brought  home  to  the  de- 
fendant, which  was  not  done.  One  important  rule  of  evidence  is  that  t<'sti- 
mony,  to  be  competent,  must  be  pertinent  to  the  issue.  The  issue  here  was 
negligence.  We  do  not  see  how  former  accidents,  happening  at  this  turn- 
table, could  be  pertinent  to  said  issue,  in  the  absence  of  all  knowledge  thereof 
by  the  defendant 
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The  flfth  objects  to  the  exclusion  of  Charles  G.  Haskell's  testimony  as  to  the 
monthly  earnings  of  the  plaintiff.  The  plaintiff,  at  the  time  his  son  was  in- 
jured, was  in  the  employment  of  the  Henry  Hill  Publishing  Company,  as  agent 
for  the  sale  of  books,  and  the  testimony  of  Haskell  was  intended  to  show  liow 
much  he  earned  monthly  at  this  business;  the  plaintiff  claiming  that  he 
should  recover  from  the  defendant  the  value  of  his  son's  services,  the  value 
of  his  own  services  as  a  nurse  to  his  son,  and  his  monthly  earnings  as  agent 
of  the  publishing  company,  which  he  alleged  that  he  lost  in  consequence  of 
being  compelled  to  nurse  and  attend  to  his  son  while  injured,  or  at  least  the 
difference  between  what  he  could  have  earned  and  the  amount  of  $600,  which 
it  seems  he  paid  some  one  to  attend  to  his  agency.  This  latter  item  his  honor 
ruled  out,  and  therefore  excluded  the  testimony  of  Haskell  upon  this  point; 
saying,  however,  ''that  if  the  plaintiff  could  recover  for  his  loss  of  time  in  his 
agency  it  could  not  be  speculative  and  uncertain  wages,  but  must  be  contract 
wages,"  of  which  there  was  no  evidence  in  the  case.  We  think  the  general 
rule  in  cases  of  this  kind  is  that  of  master  and  servant,  which  would  include 
necessary  expenses  of  medical  attention,  nursing,  etc., and  the  survices  of  the 
injured  party.  His  honor  seemed  inclined  to  extend  this  rule  here,  in  view  of 
the  fact  that  it  was  proper  that  the  father  should  become  the  nurse  of  his  in- 
jured boy;  and  if  contract  monthly  wages  had  been  lost  by  the  father,  under 
his  honor's  ruling  they  might  have  been  proved;  but  speculative  and  altogether 
uncertain  earnings  he  excluded.  We  tliink  his  honor  was  as  liberal  to  tlie 
plaintiff  as  the  law  allowed. 

The  sixth  is  the  same,  in  substance,  as  the  fifth. 

Seventh,  There  had  been  a  previous  action  on  account  of  this  injury  in  he- 
half  of  the  boy,  the  plaintiff  here,  his  father,  being  his  guardian  ad  litem^ 
which  resulted  in  a  verdict  of  $5,000  for  the  plaintiff.  The  record  in  said 
case  was  offered  here  by  the  plaintiff;  it  was  excluded,  and  this  is  the  ground 
of  the  seventh  allegation  of  error.  The  rule  of  evidence  supra,  which  requires 
that  the  testimony  offered  in  a  case  should  be  pertinent  to  the  issue,  we  think 
excluded  this  record.  It  was  res  inter  alios  acta,  and  had  no  application  or 
pertinency  to  the  case  in  hand,  and  therefore  that  his  honor's  ruling  was  oor- 
rect. 

Eighth  complains  of  the  exclusion  of  certain  questions  to  witness  Gramb- 
ling,  tending  to  show  enmity  between  him  and  the  plaintiff.  We  do  not  find 
in  the  brief  that  these  questions  were  excluded.  On  the  contrary,  Grambling 
seems  to  have  testified  fully,  and  without  objection. 

Ninth  complains  of  the  admission  of  testimony  from  Divine,  Bass,  and  Ber- 
nard as  to  customs  of  well-regulated  railroads,  in  reference  to  loddng  and 
guarding  their  turn-tables.  His  honor  admitted  this  testimony,  saying,  in 
substance,  at  the  same  time,  while  it  was  no  defense  to  say  that  other  rail- 
roads did  the  same  thing,  inasmuch  as  railroads  have  no  right  to  make  rules 
of  negligence,  yet,  the  question  being  one  of  negligence,  this  fact  might  be  an 
element  in  that  question,  especially  in  this  case,  where  the  plaintiff  had  under- 
taken to  prove  that  one  railroad  company  did  in  fact  lock  ito  turn-table.  And 
in  reply  to  this  testimony  he  held  it  competent.  With  this  qualification,  there 
was  no  error. 

Exceptions  ^en,  eleteut  ttoelve,  and  thirteen  complain  that  his  honor  refused 
to  permit  the  plaintiff  to  testify  whether  he  thought  it  possible  his  children 
could  have  visited  the  turn-table  without  his  knowledge;  whether  his  childrea 
had  mentioned  to  him  any  such  visit;  when  was  the  first  time  he  had  heard  of 
such  visit,  and  whether,  if  they  had  visited  said  turn-table  before  the  evening 
of  the  accident,  he  or  his  wife  would  have  known  it.  These  questions  were 
properly  excluded,  as  they  mostly  called  for  opiiiions,  hearsay,  and  Inferences, 
none  of  which,  under  the  rules  of  evidence,  were  admissible  from  the  witness. 
The  testimony  of  witnesses,  as  a  general  rule,  is  confined  to  facts,  with  some 
exceptions,  not  applicable,  however,  ]^ere. 
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The  fourteenth  is  the  same  in  substance  as  second  and  thirds  aupra. 
This  brings  us  to  the  second  group  of  exceptions,  in  which  complaint  is 
naade  that  his  honor  charged  the  requests  of  plaintiff,  made  in  sereral  forms. 
"*that  children  of  tender  years  could  onlj  be  held  responsible  for  contributory 
xiegligence  according  to  their  age»  capacity,  and  development,  as  good  law, 
unless  the  jury  came  to  the  conclusion  that  the  law  of  North  Carolina  fixed 
stn  age  at  which  they  were  to  be  held  responsible  as  adults.  The  appellant 
objects  to  the  qualification  and  proviso  as  to  the  North  Carolina  law.  In  other 
^word8»  these  exceptions  complain  that  his  honor  held  that  the  North  Carolina 
law  was  applicable  to  the  case,  and,  if  that  law  had  modified  the  common  law 
it  should  control  the  Juiy.  This  question  is  the  same  as  that  involved  in  the 
t^hird  group  of  exceptions;  so  that,  without  stating  the  exceptions  seriatim  in 
either  of  these  groups,  we  will  now  consider  this  single  question  upon  which 
t;hey  all  depend.  His  honor  held  that,  in  one  sense^  all  law  in  North  Carolina, 
AS  well  as  in  this  state,  was  statute  law,  inasmuch  as  the  body  of  the  common 
law  had  been  adopted  by  statute  in  both;  but,  independent  of  this,  that  the 
decisions  of  the  highest  tribunal  in  North  Carolina  constituted  the  law  there, 
J  list  as  much  as  if  enacted  by  the  legislature;  and  therefore  it  made  no  differ- 
ence in  this  case  how  it  had  been  declared  law  in  North  Carolina,  that  children 
of  a  certain  age  should  be  regarded  legally  capable  of  contributory  negligence, 
yet,  if  such  a  law  had  been  announced,  either  by  decisions  in  the  court  of  last 
resort  or  by  act  of  legislation,  it  was  the  law  of  the  case  then  before  the  court, 
although  it  might  be  contrary  to  the  law  of  South  Carolina. 

We  think  his  honor's  ruling  upon  this  subject  was  correct.  The  cause  of 
action  arose  in  North  Carolina.  The  injury  was  Inflicted  there;  and  if  the 
parties  had  remained  in  that  state,  and  brought  action  there,  they  would  have 
l)een  compelled  to  stand  or  fall  by  the  law  there.  And  we  cannot  see,  upon 
principle,  how  stepping  over  the  line  could  give  the  plaiotiff  a  new  and  alto- 
gether enlarged  cause  of  action,  in  fact  a  cause  of  action  which  he  did  not  have 
before,  and  therefore  which  he  could  not  have  enforced  in  the  tribunals  hav- 
ing jurisdiction  of  the  matter  at  its  origin.  AH  this  is  upon  the  assumption 
thiit  the  injured  boy  was  over  the  age  fixed  by  the  law  of  North  Carolina,  and 
that  he  contributed  to  his  own  injury.  In  such  a  case  the  plaintiff  would  have 
iiad  no  cause  of  action  in  North  Carolina,  and,  having  no  cause  in  North  Car- 
olina, where  the  injury  was  inflicted,  he  could  have  none  here.  See  cases  of 
JRailioay  Co,  v.  Tanner,  68  Ga.  384;  Railroad  Co.  v.  Moore,  29  Kan.  642. 

His  honor  charged,  generally,  that  the  test  of  tlie  boy's  capacity  for  contrib- 
utory negligence  was  his  age,  Us  intelligence,  his  ability  to  know  his  surround- 
ings, and  the  danger  of  what  he  was  doing  with  the  turn-table;  and  if  the 
jury  found,  as  matter  of  fact,  that  that  boy  had  sufliclent  intelligence,  etc., 
to  know  and  understand  these  things,  all  of  which  was  for  them,  that  then 
he  would  assume  to  charge  that  such  one  was  subject  to  the  rules  of  ordinary 
care  and  diligence,  and,  failing  to  exercise  the  same,  would  defeat  the  right 
of  the  plaintiff  to  recover  here,  if  he  contributed  to  his  injury  This  general 
charge  is  made  the  cause  of  the  exceptions  embraced  in  the  fourth  group,  ^u- 
pra. 

The  injured  boy  does  not  seem  to  have  been  so  young  as  to  have  required  the 
judge  to  say  that  he  could  not  contribute  to  his  injury.  Nor  was  he  of  that 
age  where  the  presumption  would  necessarily  arise,  in  the  absence  of  testimony 
to  the  contrary,  that  be  could.  Under  these  circumstances,  his  honor  left  the 
question  very  properly  to  the  jury,  resting  it  upon  the  intelligence  and  capac- 
ity of  the  boy,  as  was  done  in  the  former  case  of  Bridger  v.  This  Defendant; 
provided,  however,  that  the  North  Carolina  law  did  not  establish  a  different 
principle  by  fixing  a  certain  age,  which  the  judge  also  left  to  the  jury  with  a 
very  strong  intimation  that  it  had  not,  of  which,  of  course,  the  appellant  has 
no  cause  of  complaint.  We  find  no  warrant  of  law  which  would  have  au- 
thorized the  judge  to  extend  the  principle  so  as  to  have  allowed  testimony  as 
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to  the  caution,  prudence,  recklessness,  or  impetuosity  of  the  boy,  as  an  exeuse 
for  contributorj  negligence,  notwithstanding  his  intelligence  and  capacitj 
should  have  taught  him  better.  We  do  not  think  the  cases  cited  and  relied 
on  by  appellant  controvert  this  principle. 

The  ^fteenth  exception  complains  that  his  honor,  on  the  motion  for  new 
trial,  refused  to  allow  testimony  to  show  that  a  juror  had  formed  an  opinion 
before  hearing  the  case.  We  think  his  honor's  ruling  here  is  soatained  by 
the  principles  laid  down  in  the  cases  referred  to  by  the  respondent,  to- wit: 
MeCarty  v.  McCarty,  4  Rich.  594;  PtOaaki  v.  Ward^  2  Rich.  122;  and  Jo^eg^ 
V.  RaUroad,  12  Rich.  136. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit  court  be 
affirmed. 

MoIvsR  and  McGowak,  JJ.,  concur. 


Leorand  and  others  e.  Rixet's  Adm'b  and  others. 
KBuprenu  Court  €if  Appeab  of  Virginity,    November  10, 1887.1 

1.  PSilfCIPAL  AND  SUBBTT— EXTBKBION  OT  TtMS— RbLBASS  OF  SUBSTT. 

The  husband  of  one  of  two  makers  of  a  bond  given  to  secnre  money  loaned,  to 
prevent  the  sale  of  certain  land  under  a  deed  of  trost  aocompanying  the  bond,  with 
his  wife,  assigned  to  the  obligee  of  the  bond  their  interest  in  a  certain  Judgment. 
It  was  agreed  between  the  husband  and  the  creditor  tbat,  in  consideration  of  an  ex- 
tension of  time  for  the  pavments  of  the  bond,  the  hnsband  should,  at  stated  timeiL 
make  payments  on  it,  and  if  not  made  the  land  embraced  in  the  trust  deed  should 
be  sola.  He  failed  to  make  the  payments,  and  the  creditor  advertised  the  land  for 
8ale«  and  the  other  maker  of  th^  Dond  and  her  hnsband  filed  a  bill  to  enjoin  him. 
Beld,  that  those  whom  the  hnsband  represented  were  bound  by  the  terms  of  the 
agreement  made  by  him  for  an  extension,  and  in  such  a  case  the  extension  of  the 
time  of  the  payment  of  the  debt  did  not  release  the  other  principal  debtor,  nor 
postpone  the  liability  to  sale  of  her  interest  under  the  trust  deed. 

2.  JUDQMKNT— RXB  AdJUBIGATA— OPINION  OF  TbIAL  JuDOB. 

In  a  bill  for  injunction,  a  former  decree  was  pleaded  as  res  Judicata,  The  decree 
did  not  show  upon  which  of  several  points  in  litigation  it  was  based,  but  referred  to 
the  opinion  of  the  trial  judge,  filed  in  the  case,  to  explain  what  was  determined, 
and  the  reasons  therefor.  MbUL^  that  such  opinion  became  a  part  of  the  record,  and 
must  be  looked  to,  to  determine  what  was  in  issue  and  what  waa  adjudicated  by  the 
decree. 
8.  Sai(c--Sffbct  of— Rbb  Adjubioata. 

The  payee  of  a  bond,  secured  by  a  trust  deed  in  certain  land,  filed  a  bill  alleging 
that  the  security  was  insufficient  to  pay  the  debt  then  overdue,  and  asking  to  have 
the  separate  property  of  a  married  woman,  one  of  the  makers  of  the  bond,  applied 
to  its  payment,  which  was  denied.  Held,  that  the  onlv  point  adjudicated  in  that 
suit  was  the  right  to  have  the  property,  not  embraced  in  the  trost  deed,  applied  to 
the  payment  of  the  bond. 

Appeal  from  circuit  court,  Fauquier  county. 

/.  C»  Gibson,  for  appellants.  W,  L.  Jeffries^  J,  F.  Rixey,  and  D.  A.  Grimt- 
ley,  for  appellees. 

Richardson,  J.  This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
Fauquier  county,  rendered  on  the  seventeenth  of  April,  1885,  in  the  cause  of 
E.  A.  Legrand  and  Lucy  B.,  his  wife,  complainants,  against  Samuel  Rixegr, 
James  Barbour^  trustee,  J.  0.  Gibson,  and  Mary  G.,  his  wife,  defendants. 
Mrs.  Legrand,  then  wife  of  Charles  £.  Sinclair,  and  James  G.  Field*  her  trus- 
tee, and  Mrs.  Gibson,  then  Mary  G.  Shackleford,  by  trust  deed  dated  October 
16, 1867,  conveyed  their  interests  in  '*£lk  Spring  Farm,"  in  Culpeper  county, 
to  James  Barbour,  trustee,  to  secure  the  bond  executed  by  the  female  grantors 
of  tliat  dale  to  Samuel  Bixey,  for  ;j^,180,  for  borrowed  money,  and  payable, 
with  interest,  three  years  after  its  date.  By  decree  of  the  drcuit  court  of  Col* 
peper  county,  at  its  November  term,  1867,  Mrs.  Sinclair  was  divorced  a  ttn- 
mdo,  from  her  husband,  C.  E.  Sinclair,  and  later  became  the  wife  of  £.  A.Li»- 
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grand,  who  died,  pending  this  salt,  and  in  January,  1870,  Mary  G.  Shackleford 
intermarrted  with  J.  C.  Gibson.  By  a  writing  dated  July  27,  1872.  Gibson 
and  wife  assigned  to  Rixey  tiieir  one^third  in  a  decree  for  92,500  against 
George  Ross,  executor,  to  be  applied,  wTien  eolleeted  as  a  credit  on  said  bond; 
and  by  an  instrument  signed  and  sealed  by  J.  C.  Gibson,  and  dated  June  26, 
1873,  reciting  that  said  bond  was  then  due  and  collectible,  and  that  J.  0.  Gib- 
son desired  farther  indulgence,  and  was  unwilling  to  have  said  trust  deed 
closed.  In  consideration  that  Kixey  would  not  proceed  to  close  said  deed,  he, 
J".  C.  Gibson,  agreed  to  pay  down  in  cash  all  interest  due  on  the  bond,  and 
annually  to  pay  thereafter,  on  the  twenty^ixth  of  June,  the  sum  of  9500,  un- 
til the  bond  was  fully  discharged;  but  that  should  default  be  made  in  the 
prompt  payment  of  said  installments,  as  they  became  due,  or  any  of  them, 
Rixey  reserved  the  right  to  collect  whatever  might  be  due  on  the  bond  by  sale 
under  the  deed  of  trust.  It  was  further  agreed  by  said  instrument  tliat  what- 
ever money  should  be  collected  under  the  assignment  of  said  decree  against 
George  Ross,  executor,  should  be  applied  to  the  installment  for  the  year  such 
collection  was  made,  until  one  installment  was  paid,  and  the  balance  as  a  credit 
on  said  bond;  and  that  all  other  notes,  bonds,  decrees,  or  judgments  assigned, 
or  promised  to  be  assigned,  by  J.  G.  Gibson  to  Rixey,  as  further  security  for 
said  bond,  were  thereby  reassigned  and  released  by  Rixey  to  J.  C.  Gibson, 
without  any  reooarse  whatever  upon  Rixey.  The  Interest  on  said  bond  up 
to  twenty-sixth  of  Jnne,  1878,  was  accordingly  paid.  On  the  twelfth  of  April, 
1875,  J.  C.  Gibson  paid  the  additional  sum  of  950,  which  was  all  that  was 
paid  on  said  debt  up  to  August,  1875,  when  Rixey  instituted  his  suit  in  chan- 
cery in  the  circuit  court  of  Culpeper  county,  against  J.  G.  Gibson  and  wife^ 
Lucy  B.  Shackleford,  (formerly  Sinclair,)  James  G.  Field,  her  trustee,  and 
James  Barbour,  tmstee. 

The  biH,  after  reciting  the  execution  of  the  said  bond,  and  of  the  said  trust 
deed,  and  of  the  assignment  of  the  interest  of  J.  G.  Gibson  and  wife  in  the 
decree  against  Ross'  executor,  and  the  agreement  of  J.  C  Gibson  to  pay  the 
debt  in  annual  installments,  and  his  default  in  paying  the  installments,  whiclv 
had  become  due,  then  set  forth  that  said  Lu^  B.  Sh^l^ford  (afterwards  Le- 
grand)  owned,  as  her  separate  estate,  one-third  of  the  said  decree  against 
Koss'  executor,  and  other  separate  estate  not  included  in  said  trust  deed,  which 
was  In  or  was  coming  to  the  hands  of  her  trustee.  Field,  which  he  would  pay 
over  to  her  unless  restrained;  and  which  he  (Rixey)  was  entitled  in  equity^ 
to  subject  to  the  payment  of  the  said  bond,  and  that  it  was  necessary  for  him 
(Rixey)  to  subject  it  to  that  bond,  because  the  trust  property  and  the  other 
securities  held  by  him  were  inadequate  to  discharge  said  bond,  by  reason  of 
the  depreciation  of  the  property;  and  prayed  that  said  Field  be  enjoined  from 
paying  to  safd  Lucy  B.  Shackleford,  (formerly  Sinclair,)  or  to  any  other  per- 
son, and  that  said  Lucy  B.  be  enjoined  from  collecting  from  said  Field,  or  any 
other  person,  her  share  in  said  decree;  that  said  Field  state  what  amonnt  he 
had  received  on  said  decree,  as  the  shares  of  said  Lucy  B.  and  of  Gibson  and 
wife,  and  that  his  debt  be  paid  out  of  the  separate  estate  of  said  Lucy  B.,  and 
out  of  tiie  estate  of  Mrs.  Gibson  in  Elk  Springs,  and  the^noneys  due  her  un- 
der said  decree;  and  that  a  sale  of  the  several  Interests  of  those  female  debtors 
in  said  real  estate  be  decreed,  and  the  proceeds  applied  to  said  debt;  and  for 
general  relief. 

The  defendants  demurred  and  answered.  By  her  answer,  Lucy  B.  resisted 
the  pretensions  of  the  plaintiff  Rixey,  upon  the  ground — Firstf  that  by  the 
agreement  between  Rixey  and  J.  C.  Gibson  of  June  26, 1873,  her  relation  to 
the  $3,180  debt  became  entirely  changed;  that  Rixey,  by  clianging  the  modo 
of  payment,  recognized  it  as  the  debt  of  J.  G.  Gibson,  etc.;  and  in  considera- 
tion of  $328.80  (the  balance  of  interest  up  to  the  date  of  said  agreement)  ex^ 
tended  the  time  of  its  payment,  and  thereby  (if  he  did  not  discharge  her  frotu 
all  responsibility  for  the  debt)  obligated  himself  to  resort  to  the  Elk  Spring 
v.8s.E.no.l7 — 56  ^  i 
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fami  alone,  for  any  balancB  that  might'  not  be  paid  by  J;  C.  Gibson;  and : 
over,  that  the  debt  had  been  paid»  by  the  assignment  made  by  J.  Q  Qiboon  to 
Bixey,  of  debts,  etc.,  amounting  to  a  greater  sum;  and,  aeeandly,  that  while 
it  was  .true  that  she  was  a  feme  eovet'tt  with  a  separate  estate,  when  she  exe- 
cuted the  bond,  yet  its  execution  created  no  lien  on  her  separate  estate,  or  right 
to  interfere  with  her  control  or  disposition  of  it,  any  more  than  if  she  had 
been  a/eme  aolCf  and  that  there  was  no  ground  for  the  injunction. 

J.  G.  Gibson,  by  his  counsel,  relied  on  the  ground  that  the  agreement  of 
June  26,  1873,  was  a  subsisting  and  binding  agi^eement;  and  insisted  that, 
although  the  installments  of  $500  per  annum  due  by  it  might  not  have  been 
received  by  Bixey  when  his  suit  was  commenced,  yet  it  was  his  own  fault  in 
not  collecting  promptly,  the  Boss  decree,  and  that  he  might  have  done  so  by 
due  diligence;  and  averred  that  Bixey  had  collected  it  since  the  comoience- 
ment  of  his  suit;  and  that  he  had  assigned  Rixey  several  solvent  jud^pnents 
to  pay  said  debt*  which  he  had  partly  coUeeted,  and  had  never  reassigned. 
It  was  admitted  by  Eixey  that  Field  had  paid  him  out  of  Gibson  and  wife's 
interest  in  the  Boss  decree  9975,  as  of  thirtieth  September,  1875. 

The  injunction  had  been  granted  as  prayed  for,  and  the  cause  having  been 
removed  to  the  Amherst  circuit  court,  it  was  then  heard  on  the  tiiirteentb  of 
October,  1876*  upon  the  bill,  answers,  and  exhibits,  and  demurrer,  and  hav- 
ing overruled  the  demurrer,  ''for  reasons  stated  in  a  written  opinion  filed  with 
the  papers,"  it  was  decreed  that  the  injunction  be  dissolved,  and  the  bill  dis- 
missed, with  costs  to  the  defendants.  In  the  concluding  pacagr^h  of  the 
written  opinion,  the  court  proposed  to  allow  an  account  to  be  taken  of  the 
Jt>alanee  due  on  the  debt,  or  of  the  credits  J.  G.  Gibson  might  be  entitled  to 
4>y  reason  of  alleged  assignments,  and  of  sums  collected  thereon  by  Bixey  or 
wliich  he  might  have  collected  by  use  of  due  diligence,  if  either  party  desired 
such  aeoonnt.  It  does  not  appear,  however,  that  such  account  was  either 
taken  or  desired.      ^      .     .     . 

Subsequent  to  said  decree  of  tlie  Amherst  circuit  court,  and  during  the  next 
year,  James  Barbour,  trustee  in  said  deed  of  trust,  advertised  that  he  would 
<on  the  sixteenth  of  July,  1877,  sell  the  Elk  Spring  farm  at  public  auction,  at 
the  front  door  of  Gulpeper  court-house,  for  cash.  In  the  trust  deed  no  piaoe 
•^or  terms  of  sale  were  presdribed.  On  the  day  appointed  for  the  sale  Lucy  B. 
L^rand,  (formerly  Sinclto»)  and  £.  A.  Legrand,  her  husband,  obtained  an 
injunction  to  the  sale.  In  their  bill,  to  which  Samuel  Bixey,  James  Barbour, 
47ustee,  J.  G.  Gibson,  and  Mary  G.,  his  wife,  were  made  defendants,  there  is 
:8et  forth  the  execution  of  the  trust  deed;  the  payment  of  large  sums  on  the 
^ebt  secured  thereby;  the  agreement  of  June  26, 1873,  between  J.  0.  Gibson 
^nd  Bixey;  paymei:^  by  the  former  to  the  latter;  that  Bixey  could  have  made 
ihe  balance  out  of  Gibson  by  suit  at  any  time  up  to  the  year  1877«  but  that 
execution  would  then  be  unavailing  against  him*  It  was  complained  tliat  the 
sale  was  advertised  to  be  made  for  cash,  and  that  such  sale  would  cause  a 
sacrifice  of  the  property,  and  that  the  sale  was  advertised  to  be  made  to  pay 
the  whole  amount  specified  in  the  trust  deed,  when  several  thousand  dollars 
had  been  paid;  audit  was  insisted  that  their  interests  were  not  liable  under 
said  trust  deed,  because  Bixey  had,  by  his  acts  and  doings  in  the  premises, 
released  them;  and  after  calling  on  the  defendants  to  answer  the  bill,  con- 
cluded with  a  prayer  for  the  injunction,  and  for  general  reliefs 

The  cause  having  been  removed  to  the  circuit  court  of  Fauquier  county, 
Legrand  and  wife  tiled  an  amended  bill.  In  it,  among  other  things,  they  set 
out  the  record  x>t  the  said  suit  of  Rixey  v.  Gibson  and  others,  and  alleged  that 
the  matters  and  things  in  issue  in  that  suit,  and  the  parties,  were  the  same 
as  those  in  this  suit;  and  that  the  legal  effect  of  the  decree  of  the  circuit  couft 
of  Amherst  county  therein,  of  October  18,  1876,  was  to  determine  that  said 
Bixey  had  no  right  to  sell  under  the  trust  deed  the  interests  of  Lucy  B.  Le- 
grand and  Mary  G.  Gibson  In  Elk  Spring  farm;  and  that  said  decree  is 
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elnsiTe  against  Bixey's  claims  is  tliat  behalf;  and  that,  in  fact,  the  matters 
and  tbihg|i  in  this  suit  were  res  judicata. 

Defendant  Bixey  answered  both  the  original  and  amended  bill,  and  denied 
that  he  had  by  his  agreement  with  Gibson  of  June  26. 1873,  or  otherwise,  re- 
leased the  plaintiffs'  interest  in  Elk  Spring  farm;  denied  that  he  had  tiiken 
from  J.  G.  Gibson  any  assignment  whatever  of  any  choses  in  action  since 
June  26,  187S,  or  that  he  had  not  reassigned  to  him  all  those  which  had  been 
previously  assigned  to  him,  (Bixey,)  except  the  Boss  decree;  denied  that  any 
payments  had  been  made  on  said  debt,  except  the  interest  up  to  June  26, 1873, . 
and  $50  paid  April. 12, 1875;  $975  paid  by  Field,  September  30, 1875;  and  $25 
paid  in  lumbar,  in  the  fall  of  1875;  and  insisted  that  the  balance  due  and  un- 
paid on  the  said  $3,180  bond,  as  of  thirtieth  September,  1877,  was  $2,871.78, 
with  interest  on  $2,586.42  part  thereof  from  the  date  last  aforesaid.  He  filed 
with  his  answer  the  written  opinion  of  G.  A.  Winqfubld,  judge  of  the  circuit 
court  of  jlmherat  county,  which  the  decree  rendered  by  that  court  on  thir- 
teenth October,  1876,  in  said  cause  of  Bioeey  v.  Qihaonand  otTiers^  states  was 
£led  with  the  papers  in  that  cause,  and  contained  the  reasons  therefor,  and 
which  the  plaintiff  failed  to  file  as  a  part  of  that  record;  and  in  his  answer 
Bixey  deni^  that  the  matters  and  things  set  up  in  the  plaintiffs'  bill  were 
adjudicated  in  the  cause  of  Rixey  v»  Gibson  and  others,  and  takes  issue  upon 
the  plea  of  res  judicata* 

The  defendants  J.  C.  Gibson  and  wife  also  answered.  Their  answer  ap- 
pears to  be  more  in  response  to  t|)e  answer  of  their  co^efendant  Bixey  than 
to  tiie  plaintiffs*  bills*  They  insist  that  the  matters  and  things  in  this  suit 
have  been  already  settled  conclusively  by  said  decree  of  the  circuit  court  of 
Amherst  county,  and  th^y  set  up  the  plea  of  res  judicata,  in  order,  they  say, 
"to  settle  forever  this  jVexatlous  litigation."  Much  of  this  answer  is  appro- 
priated to  a  discussion  of  this  plea,  and  of  the  said  written  opinion,  which 
they  contend  is  not  a  part  of  the  record,  and  is  entitled  to  no  weight  what- 
ever in  the  consideration  of  said  plea.  They  claim  to  have  paid  more  than 
Bixey's  answer  admits,  but  claim  that  J.  G.  Gil)son  had  assigned  to  Bixey 
notes,  bonds,  and  judgments,  whereon  he  had  collected  large  sums  of  money, 
and  failed  to  give  credit  therefor,  and  had  not  reassigned  any  part  thereof  to 
J.  G.  Gibson. 

No  depositions  were  taken  on  either  side.  The  judge  of  the  circuit  court 
of  Fauquier  county,  to  whom  this  cause  had  been  submitted  for  decision  in 
vacation,  on  the  seventeenth  of  April,  1885,  entered  the  following  decree: 
**  Upon  consideration  of  this  cause,  the  court  being  of  opinion  that  the  en- 
forcement of  the  debt  due  Samuel  Bixey  is  not  barred  by  the  dismission  of 
the  bill  in  RioDey  v.  Legran4  <ind  others,  decided  by  the  circuit  court  of  Am- 
herst county,  and  being  further  of  opinion  that  the  complainant  Lucy  B.  Le- 
grand  is  not  released  as  to  the  debt  secured  in  the  said  deed  of  trust,  and 
that  tbe  tract  of  land  conveyed  in  the  said  deed  of  trust,  and  known  as  *  Elk 
Spring,'  is  liable  under  said  deed  of  trust  to  the  payment  of  the  debt  to  Sam- 
uel Bixey  therein  secured,  doth  adjudge,  order,  and  decree  that  a  master  com- 
missioner of  this  court  take  and  report  an  account  showing  the  balance  now 
due  upon  the  debt  to  Samuel  Bixey  secured  by  said  trust  deed." 

Prom  this  decree  Lucy  B.  Legrand  and  J.  C.  Gibson,  and  Mary  0.,  his 
wife,  obtained  from  one  of  the  Judges  of  this  court  an  appeal  and  supers^ 
deas. 

The  single  question  presented  by  the  record  for  decision  is  whether  or  not 
the  facts  disclosed  by  the  record  sustain  the  plea  of  res  judicata,  relied  on  by 
the  appellants  to  bar  and  defeat  the  claim  of  the  appellees  to  sell  the  Elk  Spring 
farm,  under  the  trust  deed  aforesaid,  to  satisfy  so  much  of  the  $3,180  bond 
^  remains  unpaid;  That  sqeh  is  really  the  only  question  to  be  passed  on  is 
indisputable;  for,  fl^^f^r  as  the  evidence  goes,  there  is  nothing  in  the  reoord 
-which  can  be  successfully  app;ealed  to  for  the  purpose  of  disproving  the  state- 
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ment  of  Rixey  that  the  sum  ot  •2,871.78,  with  interest  on  •2,586.42  part 
thereof,  from  thirtieth  September,  1877,  remained  due  and  unpaidl  on  that 
day. 

It  is  trae  that  the  appellant  J.  0.  Gibson,  in  his  answer,  affirms  that  he  as- 
signed to  Samuel  Bixey  certain  specified  debts  and  Judgments  which  were  good^ 
and  which  said  Bixey  never  reassigned  to  him,  but  on  which,  it  is  alleged, 
he  collected  large  sums  that  were  not  credited  on  said  bond;  but  of  this  there 
is  no  proof  in  the  record.  On  the  contrary,  the  agreement  of  June  26,  1873, 
which  J.  C.  Gibson  set  up  as  a  subsisting  and  binding  agreenient  in  his  an- 
swer filed  in  the  Amherst  suit,  has  a  strong  tendency  in  faVor  of  Rixey's 
statement  that  he  did  reassign  all  the  choses  in  action  that  Gibson  had  as- 
signed to  him,  except  the  interest  of  Gibson  and  wife  in  the  Ross  decree. 
That  instrument  has  been  referred  to  already  and  the  substance  of  it  stated. 
It  is  as  follows: 

''Articles  of  agreement  made  this  twenty-sixth  day  of  June,  1873,  between 
J.  0.  Gibson  of  the  first  part,  and  Samuel  Rixey  of  the  second  part,  witnesaetb 
that  whereas,  said  Bixey  holds  the  bond  of  M.  G.  Sha^leford,  now  the  wife 
of  said  Gibson,  and  L.  B.  Sinclair,  for  93,180,  payable  three  years  after  date, 
with  interest  from  date,  and  dated  the  sixteenth  day  of  October,  1867,  secured 
by  deed  of  trust  upon  certain  real  estate,  and  also  by  an  assignment  of  the  in- 
terest of  said  Gibson  and  wife  in  a  decree  of  the  circuit  court  of  Gulp^per  in 
the  suit  of  Shaekl^ord  ▼.  Rosa,  which  assignment  is  in  the  hands  of  James 
G.  Field;  and  whereas,  the  said  bond  is  now  due  and  collectible,  but  the  said 
Gibson  desires  further  indulgence,  and  is  unwilling  to  have  the  said  deed  <^ 
trust  closed:  now,  then,  in  consideration  that  said  Rixey  will  not  proceed  to 
dose  said  deed,  the  said  Gibson  agrees  to  pay  down  in  cash  all  interest  due 
on  this  bond,  and  annually  to  pay  hereafter,  on  the  twenty-sixth  June,  the 
sum  of  fivehundred  dollars,  until  the  said  bond  is  fully  discharged;  and  the 
said  Bixey  agrees  that  in  consideration  of  the  payment  of  said  interest  in  cash, 
and  the  prompt  payment  of  said  installments  as  they  become  due,  he  will  not 
dose  the  said  deed  of  trust;  but  should  default  be  made  in  the  prompt  payment 
x>f  said  installments,  or  any  of  them,  then  the  said  Bixey  reserves  the  right  to 
collect  whatever  may  be  due  on  said  bond  by  sale  under  said  deed  of  trust. 
The  parties  further  agree  that  whatever  money  is  collected  under  the  assign- 
ment of  the  decree  in  the  suit  of  ahacJeWord  v.  Rosa  shall  be  applied  to  the 
installment  due  for  the  year  the  said  collection  is  made  until  one  installment 
is  fully  paid.  The  balance  of  the  collections  under  said  assignment  shall  be 
applied  in  discharge  of  the  installments  last  becoming  due.  All  other  notes, 
bonds,  decrees,  or  judgments  assigned,  or  promised  to  be  assigned,  by  said 
Gibson  to  said  Bixey,  as  further  security  for  said  debt,  are  hereby  reassigned 
and  released  by  said  Bixey  to  said  Gibson,  without  any  reoonrse  whatever 
to  said  Bixey. 

''Given  under  our  hands  and  seals  this  twenty-sixth  day  of  June,  1873. 
[Signed]  •*  J.  0.  Gibson.    [Seal.] 

"It  is  understood  and  agreed  that  the  proceeds  of  the  debt  against  Wm.  B. 
B<^8  above  described,  assigned  to  said  Bixey,  shall  be  credited  on  said  bond 
of  •3,180,  as  of  date  of  collection,  and  to  the  amount  of  five  hundred  dollars 
shall  be  credited  on  the  installment  first  due  thereafter;  and  the  balance  of 
said  claim,  when  collected,  shall  be  applied  as  a  general  credit  on  said  bond  as 
of  the  date  of  such  collection. 

''Given  under  our  hands  and  seals  this  twenty-sixth  Jane,  1873. 

''J.  0.  Gibson.    [Seal.] 

" "  [Seal. J 

.  Upon  this  agreement  is  this  indorsement!  ^  June  26, 1873.  By  cheek  of 
ir.  0.  Gibson  on  Citizens*  National  Bank  for  •828.80,  in  full  of  interest  pay- 
ment provided  for  within."    (Indorsed  on  bond  jdso.) 
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It  will  be  observed  that  the  agreement  is  not  signed  by  R^xey,  and  why  it 
is  not  so  signed  is  not  explained  in  the  record.  But  Gibson  refers  to  and  re- 
lies upon  it  in  his  answer  to  Bixey^s  bill  in  said  former  suit,  in  which  we  find 
this  statement:  "On  the  twentj-sixth  of  June,  1873,  respondent  and  com- 
plainant entered  into  an  agreement  in  regard  to  the  payment  of  the  $8,180 
bhackleford  bond.  Complainant  agreed  that  if  respondent  would  take  back 
all  the  judgments,  decrees,  notes,  and  bonds,  which  respondent  had  assigned 
on  the  record  in  writing  or  verbally,  except  the  Ross  debt,  that  he,  the  com- 
plainant, would  permit  payments  in  installments  of  $500  annually.  At  the 
time  this  arrangement  was  proposed,  it  was  supposed  that  the  Boss  debt  would 
be  realized  out  of  the  proceeds  of  the  Warm  Springs  property,  of  Bath  county. 
Some  time  during  the  succeeding  August,  when  the  contract  was  presented 
to  respondent  for  his  signature,  he  found  that  complainant  had  provided  that 
only  $500  of  the  Boss  debt  should  be  applied  to  the  payment  of  the  install- 
ments as  they  fell  due,  and  that  the  balance  s4iou]d  be  credited  upon  the  last  in- 
stallment. In  other  words,  that  the  money  first  paid  should,  except  as  to  $500, 
be  last  credited,  and  that  respondent  should  lose  the  interest  for  some  seven 
or  eight  years  upon  a  large  sum  of  money.  Respondent  refused  to  sign  any 
such  contract,  as  being  contrary  to  the  understanding  verbally  agreed  to  be- 
tween them.  But  through  the  interposition  of  Gen.  James  G.  Field,  who 
4icted  as  a  mutual  friend  to  both  parties,  an  understanding  was  arrived  at. 
Respondent  agreed  that  the  first  installment  should  be  paid  as  soon  as  the  Rosn 
money  was  collected,  but  should  not  be  considered  paid  until  the  said  installr 
ment  fell  due ;  and  that  respondent  would  lose  the  interest  on  the  sum  of 
$500  so  applied  for  the  period  of  time  between  said  payment  and  the  ensuing 
twenty-sixth  of  June,  but  the  balance  of  the  Ross  debt  should  be  credited 
generally  on  the  bond  by  the  complainant,  should  bear  interest  as  soon  as  coir 
lect^,  and  should  be  applied  to  the  installments  as  they  fell  due.  Respondent 
had  some  difflculiy  in  finding  out  what  complainant  was  driving  at,  but  af 
soon  as  he  discovered  that  an  attempt  was  being  made  to  get  a  monstrous  adr 
vantage  of  him  upon  a  question  of  interest  he  repudiated  the  contract  a# 
drawn  by  complainant,  and  put  an  addendum  to  it,  altering  it  as  above  set 
forth.  Respondent  had  supposed  that  the  provision  as  to  applying  the  Ross 
debt  to  last  installments  had  been  stricken  out,  and  thinks  that  £s  copy  so 
reads." 

So,  too,  in  their  bill  in  this  suit,  Legrand  and  wife  evidently  refer  to  and 
oall  for  the  production  by  liixey  of  this  same  agreement  of  June  26, 187S. 
They  say:  "Your  orator  and  oratrix  allege  and  charge  that  there  were  two 
separate  understandings  and  agreements  between  the  said  J.  0.  Gibson  and 
Samuel  Rixey  in  regard  to  the  securing  and  payment  in  installments  of  said 
-debt,  but  they  are  ignorant  whether  or  not  the  first  agreement  was  in  writing, 
except  as  evidenced  by  said  assignments;  but  they  allege  and  charge  that  the 
second  aforesaid  agreement  was  in  writing,  and  this  writing  was  under  and 
is  now  under  the  control  of  the  said  Rlxey;  and  call  for  the  production  of 
same." 

In  response  Samuel  Rixey,  in  his  answer,  says:  "This  respondent,  in  re- 
sponse to  so  much  of  the  complainant's  bill  as'calls  for  the  original  assignr 
ment,  [evidently  meaning  agreement^l  states  that  he  has  not  the  original  00- 
signmentt  of  twenty-sixth  June,  1873,  in  his  possession,  (if  that  be  the  paper 
referred  to  in  said  bill;)  that  the  same  is  in  possession  of  James  G.  Field,  the 
trustee  of  said  Lucy  B.,  and  who  was  her  attorney  in  said  former  suit;  that 
the  copy  to  be  found  in  said  record  (page  20)  is,  as  affiant  believes,  a  true  copy 
of  said  original." 

Thus,  in  the  light  of  said  averments  in  the  answer  of  J.  G.  Gibson  in  the 
former  suit,  in  the  bill  of  Legrand  and  wife  in  this  suit,  and  In  the  answer 
of  Samuel  Rixey  to  the  latter,  it  appears  with  reasonable  certainty  that  Sam- 
uel Rixey  wrote  the  original  draft  of  the  agreement  of  June  26, 1873,  and  pr^- 
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sented  it  to  J.  0.  Gibson  for  his  signature;  that  the  latter  repudiated  and  re- 
fused to  sign  It,  because  it  was  not  according  to  the  previous  verbal  agree- 
ment, in  so  far,  and  only  so  far,  as  it  provided  the  manner  of  applying  the* 
proceeds  of  the  Ross  decree  as  collected;  and  that  J.  G.  Gibson  thereupon 
wrote  the  addendum  changing  the  agreement  as  written  in  that  particular 
only;  that  Bixey  acceded  to  the  change  thus  made,  and  that  Gibson  thereupon 
signed  the  agreement  and  addendum,  and,  reserving  a  copy,  delivered  the 
original  to  Rixey,  who  delivered  it  to  James  G.  Field,  the  trustee,  and  coun- 
sel of  Lucy  B.  Legrand,  said  Rixey,  taking  the  copy  thereof  which  appears  in 
the  record;  that  the  arrangement  was  completed  by  the  payment  by  Gibson 
to  Rixey  of  3323.30,  in  full  of  the  interest  payment  provided  for  in  said  agree- 
ment; and,  when  called  upon  in  the  bill  in  this  suit  to  produce  the  original^ 
Rixey  responded  that  it  was  not  in  his  possession,  but  had  been  delivered  to 
James  G.  Field,  and  referred  to  the  copy  retained  and  filed  by  him  as  a  true 
copy  of  the  original. 

In  the  light  of  these  circumstances,  we  can  readily  understand  why  it  wai» 
not  deemed  essential,  and  why  Rixey  did  not  sign  the  agreement  of  June  26. 
1873;  for  by  the  alteration  therein  effected  by  the  addendum  the  only  provis- 
ion in  the  original  which  was  advantageous  to  Bixey  was  wiped  out,  and  the 
agreement  thus  altered  became  simply  Gibson^s  obligation  under  seal,  to  per> 
form  the  conditions  upon  which  Rixey  extended  the  indulgence  to  him,  and 
those  represented  by  him,  on  the  debt  secured  by  the  trust  deed.  K  the  ar- 
rangement  was  not  so  understood  and  perfected^by  the  parties,  it  is  incon- 
ceivable why  Gibson  not  only  signed  and  delivered  the  paper  of  June  26, 1873. 
and  retained  a  copy,  but  actually  then  made  the  cash  payment  of  interest  due 
as  stipulated  for  in  the  agreement,  which  payment  is  indorsed  on  the  agree- 
ment, and  is  of  even  date  therewith. 

Moreover,  we  find  in  the  record  the  assignment  in  writing  of  J.  C.  Gibson 
and  wife  of  July  27,  1872,  to  Samuel  Rixey,  which  embraces  the  Boss  debt 
only.  There  is  no  evidence  in  the  record  of  the  assignment  of  other  debts  by 
Gibson  to  Rixey,  or  of  reassignment  by  the  latter  to  the  former,  except  what 
is  found  in  the  subsequent  agreement  of  June  26, 1873;  and  therein  we  find 
a  provision  for  the  retention,  collection,  and  application  of  the  Ross  debt;  and 
it  is  also  therein  distinctly  set  forth,  *'all  other  notes,  bonds,  decrees,  or  judg- 
ments assigned  or  promised  to  be  assigned  by  said  Gibson  to  said  Bixey,  as 
further  security  for  said  debt,  are  hereby  reassigned  and  released  by  said  Bixey 
to  said  Gibson  without  any  recourse  whatever  to  said  Bixey."  This  is  what 
J.  0.  Gibson  himself  says  was  done.  There  is  in  the  record  nothing  to  ex- 
plain it  away,  or  to  lessen  its  necessary  effect.  It  would  seem,  then,  that  tlie 
conclusion  is  irresistible  that  J.  C.  Gibson,  and  those  he  represented,  are 
-bound  by  the  plain  terms  of  the  agreement  itself.  The  very  terms  of  the 
agreement  forbid  any  other  conclusion;  nor  could  the  agreement  of  June  2^ 
1873,  have  the  effect  ascribed  to  it  in  the  bill  of  Legrand  and  wife,  J.  «.,  to  re- 
lease Mrs.  Legraud's  interest  in  Elk  Spring  farm  from  liability  under  the 
trust  deed,  by  reason  of  extending  the  time  of  the  payment  of  the  debt  secured 
thereby.  She  was  not  the  surety  of  Mrs.  Gibson,  but  a  principal  debtor  and 
co-obligor;  nor  after  (libson's  default  in  paying  the  annual  installments, 
could  said  agreement  operate  to  postpone  the  liability  of  her  said  interest  to 
sale  under  said  trust  deed. 

It  is  obvious,  then,  that  the  case  hinges  on  the  naked  defense  of  re#  JtuH- 
cata;  that  is,  that  Rixey  is  estopped  by  the  proceedings  in  said  former  suit 
from  enforcing  his  trust  deed  in  pais  for  the  collection  of  the  debt  Recured 
thereby.  It  is  well  settled  in  Virginia  that  a  judgment  of  a  court  of  com- 
petent jurisdiction,  upon  a  question  directly  involved  in  one  suit,  is  con- 
clusive as  to  that  question  in  another  suit  between  the  same  parties;  and  it 
is  also  settled  that  all  matters  presented  and  received,  or  presentable  to  sus- 
t^ain  the  particular  demand  litigated  in  tlie  prior  suit,  and^l  matters  pre- 
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sented  or  presentable  under  the  issue  to  d^eat  such  demands,  are  concluded 
by  the  Judgment  or  decree  in  such  former  suit.  But  to  this  operation  of  the 
Judgment  or  decree  it  roust  appear  either  upon  the  face  of  the  record,  or  be 
shown  by  extrinsic  evidence,  that  the  precise  question  was  raised  and  deter- 
mined in  the  former  suit.  If,  by  the  record,  there  be  any  uncertainty  in  this 
respect,  as,  for  example,  if  it  appears  that  several  distinct  matters  may  have 
been  litigat^,  upon  one  or  more  of  which  the  judgment  or  decree  may  have 
passed  without  indicating  which  of  them  was  thus  litigated,  and  upon  which 
the  judgment  was  founded,  the  whole  subject-matter  of  the  suit  will  be  at 
large  and  open  to  a  new  contention,  unless  such  uncertainty  be  removed  by  ex- 
trinsic evidence  showing  the  precise  point  involved  and  passed  upon.  And 
to  apply  the  judgment  or  decree,  and  give  effect  to  the  adjudication  actually 
made,  when  the  record  leaves  the  matter  in  doubt,  such  evidence  is  admissi- 
ble. JRussell  V.  Place,  94  U.  S.  608;  Chrismnn's  Adm*x  ▼.  Haman,  29  Grat. 
499;  Insurance  Co.  v.  Clemmitt,  77  Va.  366;  Frazier  v.  Frazier,  Id.  775; 
BlacktoelVs  AdmWw.  Bragg,  78  Va.  629;  Wells,  Res  Adjudicata,  §  282; 
Preem.  Judgni.  §  256;  Packet  Co.  v.  Sickles,  5  Wall.  580. 

If,  in  case  the  record  leaves  a  doubt  as  to  which  of  several  matters  may 
have  been  passed  upon,  parol  evidence  may  be  admftted  to  solve  the  doubt» 
what  possible  objection  can  there  be  to  the  consultation  by  the  appellate  court 
for  that  purpose  of  the  written  opinion  of  the  judge  who  heard  and  decided 
the  case  below?  In  the  case  at  bar,  the  trial  judge ^ed  with  thepapei's  in 
the  cause  his  reasons  for  his  decision,  which  the  decree  itself  shows  was  done 
for  the  express  purpose  oi^xplaining  his  decision.  This  being  the  case,  the 
opinion  of  the  trial  judge, Thus  referred  to  in  the  decree,  becomes  a  part  of 
the  record,  and  may  be  looked  to,  and  is  even  more  reliable  to  explain,  in 
doubtful  cases,  what  was  in  issue  and  what  was  determined,  than  mere  ex- 
trinsic evidence  to  the  same  end.  We  do  not  mean  that  the  mere  opinion  of 
the  trial  Judge,  which  may  happen  to  be  in  writing,  and  copied  into  the  record, 
constitutes  a  part  thereof;  but  we  do  say  that  where  the  decree,  as  in  this  case,, 
refers  to  the  opinion  of  the  trial  judge  in  terms  that  make  it  clear  that  the  ob- 
ject was  to  refer  to  it,  to  explain  what  was  determined,  and  the  reasons  there- 
for, then  such  opinion  becomes  legitimately  a  part  of  the  record,  and  must  be 
looked  to,  to  explain  what  was  in  issue,  and  what  was  determined  by  the 
Judgment  or  decree  in  question.    See  Burton  v.  MUl,  78  Va.  470. 

A  mere  casual  view  of  the  bill  and  answers  in  the  former  suit  would  seem 
all-sufhcient  to  convince  any  impartial  mind  that  the  demand  therein  litigated, 
and  the  point  involved  was  Bixey's  claim  (an  unusual  and  untenable  one)  to 
a  right  to  subject  to  the  payment  of  his  debt  Lacy  B.  Legrand's  separate' es- 
tate, not  included  in  the  trust  deed  to  secure  his  debt.  With  the  view  to 
clearly  display  Rixey's  said  alleged  right,  he  (liixey)  gives  a  history  of  the 
$8,180  debt  secured  by  the  trust  deed,  and  of  the  Gribson  assignment  and  agree- 
ment to  pay  the  debt  thus  secured  in  annual  installments,  and  his  default,  and 
the  depreciation  of  the  securities  for  his  debt,  which  rendered  them,  as  he  al- 
leged, inadequate,  and  Mrs.  Legrand's  separate  estate  outside  of  the  trust 
property,  and  the  necessity  he  was  under,  and  the  right  he  possessed,  to  resort 
to  it  for  the  full  discharge  of  his  debt;  and  he  prayed  for  disclosures  by  Field, 
her  trustee,  as  to  how  much  had  been  collected,  and  what  had  been  done  with 
it ;  and  finally  he  prayed  for  an  injunction  to  prevent  Field  from  paying  it  over, 
and  Mrs.  Legrand  from  collecting  the  same,  so  that  such  separate  estate,  out- 
side of  the  trust  property,  might  be  preserved  and  applied  to  his  debt.  This 
is  the  demand  which  wa^ presented  for  litigation,  and  Mrs.  Legrand  resisted 
it  by  contending  that  the  fact  that  she  was  tkfeme  covert  when  she  executed 
the  bond  and  the  trust  deed  no  more  gave  Bixey  a  lien  on  her  separate  estate 
not  embraced  in  the  deed  of  trust  than  if  she  had  then  been  Hfetne  sole^  etc 
The  injunction,  which  had  been  granted  precisely  as  prayed  for,  was  at  the 
hearing  dissolved  without  explanation  in  the  decree,  but  with  full  explana-* 
tions  in  the  written  opinion  of  the  trial  judge  referred  to  in  the^tecree.   j 
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Such  was  the  procedure  in  the  former  suit.  Bixey,  the  beneficiary,  did  not 
go  into  equity  to  have  the  trust  fund  administered.  There  was  no  necessity 
for  so  doing,  as  he  had  the  undoubted  right  to  enforce  the  trust  in  pais*  He 
did  not  pray  to  liave  determined  either  the  validity  of  the  trust  deed,  or  the 
amount  of  the  debt  secured  thereby;  nor  does  the  language  of  the  decree  dis- 
solving the  injunction,  and  dismissing  the  bill,  have  any  application  to  either 
the  one  or  the  other  of  these  questions,  but  applies  solely  to  the  claim  of  Rixey 
to  go  beyond  the  trust  property  and  have  subjected  to  his  debt  the  separate 
estate  of  Mrs.  Legrand  not  embraced  in  the  trust  deed,  and  for  which  he  had 
no  evidential  equity.  It  was  this,  and  only  this,  unusual  and  ill-founded 
claim,  that  Hixey  sought  to  establish  at  the  hands  of  a  court  of  equity;  and 
It  was  this,  and  only  this,  that  was  passed  upon  and  denied  him  in  the  former 
suit.  Thedecree  in  that  suit,  in  effect,  said:  ''You  assert  a  lien  as  to  prop- 
tM-ty  not  embraced  in  your  trust  deed,  as  to  which  you  have  no  lien;  and,  this 
being  the  prime  object  of  your  bill,  the  court  dissolves  your  injunction,  which 
restrains  Mrs.  Legrand  from  the  use  and  enjoyment  of  her  separate  estate  out- 
side of  the  real  trust  property,  and  dismisses  your  bUl."  No  argument  can  be 
necessary  to  establish  the  justice  and  propriety  of  such  a  decree,  nor  can  it  be 
necessary  to  do  more  than  look  to  the  pleadings  in  said  former  suit,  (leaving 
out  of  view  the  written  opinion  of  the  trial  judge,)  to  see  and  understand 
that  the  one  and  only  object  was  to  extend  Bixey's  lien  to  the  property  not 
embraced  in  the  trust  deed  to  secure  his  debt.  That  much  the  decree  in  the 
former  suit  decided  for  Mrs.  Legrand,  and  no  more.  Hence  the  injunction 
was  properly  dissolved,  and  the  bill  dismissed,  and  hence,  too,  the  judge  in 
his  written  opinion  in  said  former  suit  says:  ^'Tbis  suit  is  brought  to  re- 
cover the  share  of  the  defendant,  Lucy  B.,  of  the  debt  due  from  Boss'  exec- 
utor, and  recovered  by  her  trustee,  J.  6.  Field,  as  well  as  her  interest  in  a 
certain  house  and  lot,  claiming  that  it  is  her  separate  estate^  in  satisfaction 
of  the  bond  of  $3,180,  and  for  an  injunction  to  restrain  said  trustee  from  pay- 
ing over  the  amount  received  from  Boss'  executor,  upon  the  ground  that  J. 
0»  Gibson  failed  to  pay  the  annual  installments  on  the  said  debt,  and  that  the 
Ki]£  Spring  estate  is  not  sufficient  to  discharge  it,  and  that  her  other  separate 
t^tate  in  other  real  property,  and  her  interest  in  the  debt  due  from  Boas*  ezeo* 
utor  will  be  necessary  (and  not  more  than  sufficient)  to  discharge  it." 

It  was  this  extraordinary  claim,  asserted  by  Bixey  in  the  former  suit,  and 
tills  only,  that  was  in  isstie,  and  it  was  this  that  the  court  refused,  and  noth- 
ing else.  Hence  it  was  that  the  court  dissolved  the  injunction,  and  dismissed 
the  bill.  But  in  doing  so  the  court,  as  appears  in  its  written  opinion,  pro- 
posed to  retain  the  cause  and  have  an  account  taken,  if  either  side  desired  iU 
to  ascertain  how  much  remained  due  on  the  debt  to  Bixey.  Here,  out  of 
abundant  caution,  the  court  below  allowed  J.  0.  Gibson  ample  opportunity  to 
malce  good  the  unsupported  affirmation  that  the  debt  had  been  discharged, 
I>ut  he  chose  not  to  avail  himself  of  the  opportunity  thus  offered,  and  now, 
relying  upon  the  untenable  defense  of  res  judicata^  he  must  necessarily  fail. 
But,  inasmuch  ^is  the  decree  complained  of  in  this  suit  directs  an  account  to 
siscertain  the  true  amount  due  on  the  debt  secured  to  Bixey  by  the  trust  deed, 
it  is  obvious  that  justice  can  yet  be  attained  without  hardship  upon  any  party 
i  nterested. 

It  must  be  kept  in  view  that  Bixey,  the  trust  creditor,  did  not  bring  thia 
Huit.  On  the  contrary,  when,  after  long  indulgence,  he  sought  to  enforce  the 
trust,  as  was  clearly  his  right,  he  was  enjoined,  and  hence  this  protracted  liti- 
gation; and,  as  we  have  shown,  the  sole  obstruction  in  his  path  is  the  utterly 
untenable  defense  of  res  judicata,  Eor  the  reasons  already  stated,  this  de- 
fense must  necessarily  fall  to  the  ground.  It  follows  that  the  circuit  court  of 
Fauquier  did  not  err  in  holding  tbat  the  enforcement  of  the  debt  due  Samuel 
Rixey  is  not  barred  by  the  dismission  of  the  bill  in  the  former  suit  of  Rix^n 
Wp  Gibson  and  others,  decided  by  the  circuit  court  of  Amherst  county;  and 
that  the  said  trust  deed,  conveying  the  £lk  Spring  farm^  to  secure  Samnel 
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Kixey,  is  not  released  or  discharged,  so  far  as  shown  by  the  record  here,  as  to 
the  debt  secured  thereby  to  said  Bixey;  and  that  the  tract  of  land  conveyed 
thereby,  and  known  as  the  Elk  Spring  farm,  is  liable,  under  said  deed  of  trust* 
to  the  payment  of  so  much  of  the  debt  to  Samuel  Bixey  as  remains  unpaid. 

The  rule  res  Judicata  has  no  application  to  the  case  in  hand.  Kixey  has 
brought  no  second  suit  to  litigate  matters  passed  upon  in  a  prior  suit.  The 
deed  of  trust  to  secure  him  has  never  been  adjudged  to  be  invalid  or  satisfied. 
Hence  he  is  not  estopped  to  enforce  it.  Hence,  too,  if  any  one  is  amenable  to 
the  charge  of  seeking  to  litigate  matters  once  passed  upon,  it  is  not  Bixey,  but 
his  adversaries.  For  these  reasons  the  decree  complained  of  must  be  aflSrmed, 
with  costs  to  the  appellee,  and  the  cause  remanded  to  the  circuit  court  of  Fau- 
quier county,  with  directions  that  it  require  an  account  to  be  taken  of  the 
balance,  if  anything,  remaining  due  and  payable  to  Samuel  Bixey's  estate  upon 
the  debt  aforesaid,  and  to  take  such  proceedings  as  may  be  necessary  to  the 
enforcement  of  the  said  trust  deed  for  any  balance  due  on  the  debt  thereby 
secured,  and  to  secure  complete  justice  to  aJl  parties  interested  in  accordance 
with  the  views  herein  expressed. 


Woodson's  Ex'r  u.  Leyborn  and  others. 
{Suprmiu  Q>uti  9f  AppetUt  id  Ftrpiiita*    Kpvember  10, 1487.) 

1.  JtnwnilT-*-IlltBKL00DlOBT  DbOBBB— RSRSAKWO.      * 

An  intarlocQtory  decree  of  •  circuit  oourt  had  be«&  afflmed  by  the  aopreine 
coart  of  appeals.  Afterwards,  in  the  circuit  coort*  a  petition  for  rehearing  the  de- 
cree was  Died  and  dismissed,  and  the  petitioners  appealed.  JTeH  that  an  niterloc- 
ntory  decree  of  a  circalt  court,  when  confirmed  on  api>eal  by  the  supreme  court, 
cannot  be  reheard. 

S.  Sakk, 

An  interlocutory  decree  of  a  drcuit  court  was  made  on  the  fifth  April,  187S.  On 
the  eighth  April,  1888,  leave  was  granted  to  file  a  petition  for  rehearing,  and;  on 
sixth  April,  188^  the  petition  was  filed.  HtlA^  that  the  bar  to  a  rehearing  was 
complete  under  Code  va.  1873,  c.  166,  {  16,  which  limits  the  time  for  the  filing  of  a 
petition  for  rehearing  to  five  years  fVom  the  date  of  the  decree  complained  of. 

8.  Same. 

Some  parties  had  answered  to  a  complaint  through  a  guardian  ad  Riem.  It  was 
urged  as  a  reason  for  rehearine  the  decree  that  such  parties  were  In  fact  of  full  age 
at  the  time  of  answering,  and  nenoe  were  eomm  wmju4kB*  It  was  not  shown  when 
they  attained  niijori^.  H€ldt  that  the  presumption  was  that  they  were  under  the 
disability  of  infancy  at  the  date  of  the  decree. 

4.   ApPSUr^DlSMISSAL  rOB  FAU.I7BS  TO  FrINT  RKCOBD—filrriOOT. 

An  appeal  from  an  interlocutory  decree  of  a  circuit  court  was  dismissed  because 
petitioners  iklled  to  print  the  record.  On  petition  for  rehearing,  hdd^  that  the  dis- 
missal of  an  appeal  for  fisilure  to  have  tne  record  printed  hss  the  same  effect,  so 
§M  as  a  subsequent  rehearing  of  the  decree  is  oonoemed.  as  if  the  decree  had  been 
affirmed. 

Appeal  from  circuit  court,  Goochland  couniy. 

Kean  d  Guy,  for  appellants.  Fettit  dk  Leake  and  IT.  W,  Sturrpt  for  ajH 
pellees. 

Richardson,  J.  In  November,  1856,  Charles  B.  Woodson  qualified  in  the 
county  court  of  Goochland  county  as  the  administrator  of  Ann  Bedford,  de- 
ceased, and  at  the  same  time  executed  his  bond  as  such  administrator,  with 

John  Woodson  as  his  surety,  in  the  penalty  of  $ .    In  May,  1861,  said 

administrator  loaned  to  J,  W.  Logan,  of  said  county,  $5,000  of  the  moneys  of 
Baid  estate,  for  which  he  took  the  bond  of  Logun,  with  T.  M.  and  W.  B. 
Fleming  as  sureties,  payable  on  demand.  The  bond  was  made  payable  to 
Charles  B.  Woodson  individually,  and  wad  secured  by  a  deed  of  trust  on  a 
James  Blver  plantation  belonging  to  Logan,  situated  in  Goochland  county. 
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The  security*  when  taken,  was  supposed  to  be  ample;  but  results  incident  to 
the  war,  together  with  the  subsequent  great  depreciation  in  the  value  of  land, 
disappointed  the  apparently  well-founded  expectations  of  the  administrator  in 
this  particular,  and  the  result  was  the  loss  of  the  greater  portion  of  the  debt. 
In  1875  the  distributees  of  Ann  Bedford  filed  their  bill  in  the  circuit  court  of 
Ooochland  county  against  the  administrator,  and  the  personal  representative 
of  his  surety,  John  Woodson,  who  in  the  mean  time  had  died,  alleging  that 
the  administrator  had  wasted  the  estate^,  and  praying  that  he  and  the  estate  of 
the  deceased  surety  be  decreed  to  pay  the  complainants  the  sums  respectively 
to  which,  upon  a  settlement  of  the  estate,  they  might  appear  to  be  entitled. 
In  the  progress  of  the  cause  the  administrator  died,  and  the  suit  was  revived 
against  his  representatives.  About  the  same  time  a  suit  was  instituted  in  the 
same  court  by  the  executor  of  the  deceased  administrator  for  the  settlement  of 
th^  estate,  and  the  two  causes  were  heard  together. 

The  principal  question  in  controversy  was  as  to  the  liability  of  the  admin- 
istrator of  Ann  Bedford,  deceased,  for  the  money  loaned  by  him  in  1861  to 
Logan.  On  the  part  of  the  complainants  in  the  first  suit,  it  was  insisted  that 
the  money  having  been  loaned  in  the  individual  name  of  the  administrator, 
and  without  ear-mark  to  indicate  that  the  money  was  trust  funds,  he  was  ab- 
solutely responsible  for,  and  that  he  and  the  estate  of  hia  deceased  sorety 
ought  to  be  decreed  to  make  good  the  loss  that  had  occurred.  On  the  other 
hand,  it  was  Insisted  that  the  administrator  was  not  liable,  because,  at  the 
time  the  money  was  loaned,  he  informed  Logan  that  it  belonged  to  tbe  estate 
of  his  intestate,  and  because  the  bond  was  executed,  and  the  deed  of  trust  to 
secure  it  was  recorded,  before  it  was  discovered  by  the  administrator  that  the 
bond  was  drawn  payable  to  himself,  individually,  when  he  supposed  that,  after 
what  had  occurred,  it  was  not  worth  while  to  have  the  correction  made;  in 
all  of  which  the  administrator  had  acted  in  the  strictest  good  faith,  and  ought 
therefore  to  be  protected. 

The  commissioner  ito  whom  the  cause  was  referred  reported  in  favor  of  the 
view  thus  taken  on  behalf  of  the  administiator;  but  the  circuit  court,  upon 
exceptions  to  the  commissioner's  report,  sustained  the  view  taken  by  tlMd  oom- 
plainants,  and  decreed  accordingly.  From  this  decree,  which  was  entered 
April  5, 1878,  the  executor  of  0.  B.  Woodson  obtained  an  appeal  to  this  court, 
where  the  appeal  lingered  unnoticed  until  1883,  when,  upon  the  motion  of  the 
Redf ord  legatees,  the  appeal  was  dismissed  for  the  failure  of  the  appellant  to 
print  the  record.  The  parties  to  that  appeal  and  to  the  present  appeal  are 
the  same.  After  the  cause  went  back  to  the  circuit  court,  the  representa- 
tives of  John  Woodson,  deceased,  the  surety  on  the  administrator's  bond,  filed 
a  motion  to  rehear  the  above-mentioned  decree  of  April  5, 1878,  on  the  ground, 
mainly,  that  the  court  erred  in  sustaining  the  complainant's  exception  to  the 
commissioner's  report  in  respect  to  the  Logan  debt.  The  petition  was  filed 
on  the  sixth  of  April,  1884,  and  by  a  decree  entered  September  4,  188^  the 
petition  was  dismissed;  whereupon  the  petitioners  obtained  an  appeal. 

The  first  point  raised  on  the  petition  for  appeal  is  that  the  decree  of  April 
5,  1878,  was  an  interlocutory  decree  and  erroneous,  and  ought  therefore  to 
have  been  reheard  and  set  aside,  regardless  of  any  limitation  in  point  of  time. 
And,  in  support  of  this  position,  reference  is  made  to  Kendrick  v.  Whit$ie$, 
28  Grat.  646,  and  to  Ftdtz  v.  Brighttoell,  77  Ya.  742.  In  these  cases  it  was 
held  that  there  is  no  statutory  bar  limiting  the  time  within  wliich  a  petition 
to  rehear  an  interlocutory  decree  may  be  presented,  and  that  whether  such  a  de- 
cree will  be  reheard  depends  upon  the  sound  discretion  of  the  court.  This, 
as  a  general  rule  of  equity  practice,  is  well  established  and  undisputed;  but 
it  has  no  application  to  the  case  in  hand,  because  it  is  met  and  neutralized  by 
another  rule,  equally  well  established  and  understood,  which  is  that  an  inter- 
locutory decree,  affirmed  by  this  court  on  appeal,  cannot  thereafter  be  reheaid 
by  the  court  in  which  it  was  pronounced.    And  an  order  of  this  court  dis- 
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mlBsiog  an  appeal  for  failure  to  have  the  record  printed  Is,  in  effect,  so  far  at 
least  as  a  sobsequent  appeal  is  conoemed,  equivalent  to  the  atflrmation  of  the 
decree. 

The  statute,  in  express  terras,  provides  that,  ''after  the  dismission  of  an 
appeal,  writ  of  error,  or  supersedeas,  no  other  appeal,  writ  of  error,  or  super- 
sedeas shall  be  allowed  to  or  from  the  same  Judgment,  decree,  or  order. "  Code 
1878,  c.  178,  §  18.  This  statute  has  been  construed  by  this  court  to  apply  as 
well  to  an  order  dismissing  an  appeal  for  failure  to  print  the  record,  as  to  a 
similar  order  made  on  any  other  ground.  Barksdale  v.  Fitzgerald,  76  Ya.  892. 
In  that  case  reference  is  made  to  CamphelVs  Ex'rs  v.  CamphelVs  ExW,  22 
Grat.  649,  wherein  MoNCtTRB,  P.,  after  a  review  of  tlie  authorities  and  speak- 
ing for  the  court,  declared  that  it  is  not  competent  for  this  court  to  review 
one  of  its  own  decrees  pronounced  at  a  previous  t^rm,  even  though  error 
therein  is  apparent.  And  such  being  the  case  with  respect  to  this  court,  a 
fortiori  it  must  be  so  with  respect  to  the  power  of  the  circuit  court  to  set 
aside  a  decree  rendered  by  it,  and  affirmed  by  this  court.  In  such  a  case  the 
decree  of  the  circuit  court,  although  interlocutory  in  its  character,  acquires 
all  the  finality,  so  far  as  the  power  to  rehear  it  is  concerned,  which  belongs  to 
the  decree  of  the  appellate  court  affirming  it;  and.  in  the  case  last  mentioned, 
it  was  declared  that  a  decree  of  this  court  was  none  the  less  final  because  it  is 
made  upon  an  appeal  from  an  interlocutory  decree  of  the  lower  court.  Such» 
then,  being  the  effect  of  the  order  of  this  court  dismissing  the  former  appeal, 
the  decree  which  was  the  subject  of  that  appeal  is  now  not  only  beyond  the 
power  of  the  circuit  court  which  pronounced  it,  but  of  this  court  as  well,  no 
ma^er  whether  it  be  erroneous  or  not.  Nor  is  the  rule  a  harsh  one,  for,  as 
explained  in  the  case  Just  referred  to,  an  append  brings  up  the  whole  proceed- 
ings in  the  cause,  and  either  party  can  have  any  error  against  him  corrected, 
without  the  necessity  (^  a  Cross-appeal  in  any  case,  so  that,  if  a  party  fail  to 
complain  of  error,  and  a  decree  l>e  made  upon  the  appeal,  he  is  concluded  by 
the  decree  and  ought  to  be;  otherwise,  there  would  be  no  end  to  litigation. 
The  role  is  therefore  not  only  a  just  one,  but  is  founded  in  sound  public 
policy.  /fMuranoi  Co.  v.CZemmm,  77  Ya.  366;  Cobb's  Assignee  y.GUvhrisVs 
AdmW^  80  Ya.  603;  Stuart  v.  Preston,  Id.  625;  Railroad  Co.  v.  Casenove, 
anU,  483. 

The  remaining  assignments  of  error  may  now  be  /briefly  disposed  of.  It  is' 
ooDtended,  leeondly,  that  the  prayer  of  the  petition  to  rehear  the  decree  of 
April  5, 1878,  ought  to  have  been  granted,  because  "some  of  the  petitioners 
were  non-residents  who  had  been  proceeded  against  by  order  of  publication 
merely,^  and  were  therefore  entitled  to  a  rehearing  upon  their  appearance  in 
the  cause.  This  contention,  it  is  claimed,  is  supported  by  the  statute,  Code 
1873,  c.  166,  §  16,  which  enacts  as  follows:  "Any  unknown  ^arty,  or  other 
defendant  who  was  not  served  with  proeess,  and  did  not  appear  in  the  case 
before  the  date  of  the  judgment,  decree,  or  order,  or  the  representative  of  any 
such,  may,  within  five  years  from  that  date,  if  he  be  not  served  with  a  copy 
of  such  judgment,  decree,  or  order  more  than  a  y«ar  before  the  end  of  the  said 
five  years,  and,  if  he  be  so  served,  then  within  ontf  year  from  the  time  of  such 
service,  petition  to  have  the  case  reheard,  and  may  plead  or  answer,  and  have 
any  injustioe  in  the  proceedings  corrected."  This  atatute  obviously  does  not 
support  the  position  of  the  appellants.  The  utmost  limit  in  point  of  time 
which  it  allows  for  the  filing  of  a  petition  for  a  rehearing  is  five  years  from 
the  date  of  the  decree  complained  of;  and  here  the  decree  was  rendered  on  the 
fifth  of  April,  1878,  and  the  petition  was  not  filed  unlU  the  sixth  of  April, 
1884,  which  was  more  than  six  years  after  the  date  of  the  decree.  It  is  true 
that  leave  to  file  a  petition  for  rehearing  w  as  granted  at  the  April  term*  1883, 
but  that  could  not  stop  the  running  of  the  statute,  the  bar  of  which  was  com- 
plete when  the  petition  was  actually  filed.  Moreover,  the  record  shows  that 
the  leave  was  granted  on  the  eighth  of  April,  1883,  or  more  than  five  years 
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after  the  rendition  of  the  decree,  so  that,  in  anj  yiew*  the  assigoment  is  not 
well  taken. 

The  third  assignment  of  error  is  that  the  decree  ought  to  have  been  reheard, 
because  "some  of  the  parties  had  been  proceeded  against  merely  by  tlie  an- 
swer of  a  guardian  ad  litem,  when,  in  point  of  fact,  they  had  become  of  age. 
and  hence  were  coram  nonjudice,^  There  is  nothing  however  in  the  record 
to  show  this  assignment  is  well  taken.  The  petition  for  a  rehearing  contains 
a  similar  allegation,  but  it  does  not  allege  when  those  of  the  defendants  wlu) 
answered  by  guardian  ad  litem  became  of  age,  and  the  presumption  is  that 
they  were'under  the  disability  of  infancy  when  the  decree  ordering  a  sale  was 
entered,  namely,  the  decree  of  April  5,  1878,  and  it  is  not  alleged  or  shown 
that  they  attained  their  majority  within  six  months  next  preceding  the  filing 
of  the  petition.  Code  1873,  c.  174,  §  10.  The  assignment  is  therefore  not 
well  taken. 

Nor  is  the  fourth  assignment  well  taken.  It  is  that  ''it  w^as  proper  for  the 
court  to  give  the  representatives  of  John  Woodson,  deceased,  the  surety  of 
the  administrator,  a  hearing  at  the  time  when  the  distributees  (^  Ann  Bedford 
began  for  the  first  time  to  take  active  steps  to  disturb  them."  It  is  not  easy, 
to  see  exactly  what  is  meant  by  this  assignment,  since  the  record  shows  th^ 
the  representatives  of  John  Woodson  were  defendants  to  the  original  bill,  and 
have  been  as  actively  proceeded  against  from  the  commencement  of  the  suit 
as  any  others  of  the  defendants. 

The  fifth  and  last  assignment  of  error,  which  relates  to  the  merits  of  the 
decree  sought  to  be  reheard,  is  sufficiently  disposed  of  by  what  has  been  al- 
ready said  in  discussing  the  first  assignment;  that  is  to  say,  the  order  of  this 
court  dismissing  the  former  appeal  from  that  decree  precludes  further  inquiry 
into  its  merits.  It  follows  that  the  decree  complained  of,  that  of  September 
4, 1885,  dismissing  the  petition  for  a  rehearing,  is  ri^ht  and  must  be  affirmed. 
with  costs  to  the  appellees.    Decree  affirmed. 


Watertoww  Pibe  Ins.  Co.  v.  Cheery  and  Wife. 

{BuprevM  Court  qf  Appealt  of  Virffinia.    November  17, 1S87.) 

1.  lH8UaASG»— C0SDin01l»— VAOAVOTOr  PftSMISn. 

A  policy  of  inauranbe  was  oondiiiODed  to  be  void  if  the  premises  shoidd  bcceiB» 
vacant,  or  if  the  policy  should  be  assigned,  or  if  (he  im>peciy  should  be  iacambeied, 
or  if  the  title  of  the  insured  should  be  less  than  fee-simple,  unless  the  written  eoo- 
seiit  of  the  company  should  be  indorsed.  The  conditions  were  broken,  and  no 
consent  was  indorsed.  HMt  that  the  policy  was  void,  whether  the  breaches  were 
wilifol  and  substantial  or  not. 

t.  Same.  * 

▲  policy  of  insurance  contained  s  condition  that  it  shonld  be  void  if  the  premises 
should  Ijeoonie  vacant,  unless  the  coiisent  of  the  compaqy  should  be  indoned.  At 
the  time  the  fire  occurred,  the  buildinss  insured  were  unoccupied,  except  that  some 
fodder  was  stored  in  one  of  the  outer  building,  and  the  premises  were  occasionally 
yisited  by  a  person  who  had  the  key.  No  written  consent  was  indorsed  on  the  pol- 
icy.   MM,  that  the  policy  Vas  avoided. 

S.  Bkuw, 

A  policy  of  insurance  on  buildings  and  Aimitore  was  conditioned  to  be  void  if 
the  premises  should  become  vacant  unless  tlie  written  consent  of  the  oorapeay 
should  be  indorsed.  Insured  vacated  the  premises,  and  moved  the  fumitupe  to  an- 
other house,  and  the  insurance  on  the  furniture  was  transferred,  but  no  consent  was 
indorsed  to  the  premises  being  vacant.  While  vacant,  the  buildings  were  burned. 
J7«Zd,  that  the  uolicy  was  void,  as  the  transfer  of  the  insurance  on  the  fomitore  on 
its  removal  did  not  operate  as  a  consent  to  the  premises  being  vacant. 

Error  from  circuit  court,  Norfolk  county. 

Jas.  Christian,  for  plaintiff  in  error.    Geo,  Mcintosh  and  Borland  ift  WOoooBf 
for  defendants  id  error. 
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LACfT,  J.  Tbfii  is  a  writ  of  error  to  a  Jadgment  of  the  circuit  court  of  Nor- 
folk city,  rendered  on  tlie  twenty-eighth  day  of  November,  1885.  Tlie  action 
was  instituted  in  August,  1884,  in  the  said  court  by  the  defendants  in  error 
against  the  plaintiff  in  error,  as  the  *'Watertown  Insurance  Company,"  and 
the  declaration  being  drawn  accordingly,  the  same  was  upon  motion  amended 
as  against  the  "Watertown  Fire  Insurance  Company,''  and  the  case  pro- 
ceeded. The  polioy  was  issued  on  the  sixth  day  of  November,  1880,  and  was 
npon  certain  buildings  situated  on  the  alleged  premises  of  the  assured,  Mrs. 
Cherry,  and  the  furniture  in  the  dwelling-house,  which  was  one  of  the  build- 
ings insured,  and  was  for  •1,775,  which  included  $500  on  the  furniture.  The 
defendant  pleaded  wm-^tasumpiit  and  several  special  pleas,  which  special  pleas 
were  first  admitted  by  the  court,  and  afterwards  stricken  out  by  the  court, 
upon  the  ground  that  the  defenses  therein  set  forth  were  provable  under  the 
general  Issue.  The  p<dicy  provided  that  the  same  should  become  void  unless 
consent  in  writing  should  be  indorsed  by  the  company  thereon  in  certain 
stated  instances,  among  them  the  following:  If  the  assured  is  not  the  sole 
and  unconditional  owner  of  the  property,  or  if  any  building  intended  to  be  in- 
sured stand  on  ground  not  owned  in  fee-simple  by  the  assured,  etc. ;  if  the 
property  should  become  incumbered,  or  if  the  policy  be  assigned  or  transferred 
before  a  loss;  if  any  building  therein  insured  should  become  vacant  or  unoc- 
cupied, etc. 

The  evidence  showed  that  the  property  was  a  leasehold  property  on  w  Ach 
the  insured  paid  rent  anndally  to  her  landlord;  that  an  incumbrance  was  cre- 
ated by  mortgage  on  the  property;  that  the  policy  was  assigned  as  collateral 
security  to  a  trustee  to  secure  a  note;  that  the  insured  moved  out  of  and  va- 
cated the  dwdling  and  premises,  removed  to  the  village  of  Berkly,  some  miles 
ofT,  and  had  her  insurance  transferred  on  her  furniture  in  this  new  residence; 
and  that  the  premises,  including  the  dwelling,  were  wholly  unoccupied  up  to 
the  time  of  the  fire,  except  that  a  party  had  put  three  or  four  thousand  pounds 
of  fodder  in  the  outer  buildings.  There  was  no  indorsement  on  the  policy 
of  the  consent  of  the  company  in  either  case.  The  plaintiff,  however,  claimed 
that  the  transfer  of  the  insurance  on  the  furniture  gave  notice  to  the  company 
of  the  removal,  and  that  the  defendant  company  )rnew  of  the  character  of  her 
title,  because  a  solicitor  of  insurance,  who  had  a  desk  in  the  office  of  the  com- 
pany's agent,  had  known  of  the  character  of  title  held  by  many  of  the  resi- 
dents in  the  village  of  Deep  Creek  when  soliciting  policies  at  another  time  for 
another  company. 

On  the  trial  the  defendant  moved  the  court  to  instruct  the  jury  that  if  they 
found  from  the  evidence,  among  other  things,  that  the  building^  had  become 
vacant,  that  the  title  was  not  in  the  assured  asset  forth  in  the  policy,  and  that 
there  was  an  incumbrance  placed  upon  the  property,  and  the  policy  had  been 
assigned  without  the  written  consent  of  the  company  indorsed  on  the  policy, 
then  the  said  policy  was  void.  But  the  court  rejected  these  instructions, 
and  instructed  them  that,  if  they  believed  that  the  building  had  become  wilU 
fully  and  iubstantitUly  vacant,  then  the  policy  was  void,  unless  they  believed 
that  the  agent  of  the  company  had  knowledge ef  the> vacancy,  etc.;  that  the 
policy  was  vpid  if  the  Interest  of  the  assured  was  not  in  fee-simple,  but  lease- 
hold, unless  the  jury  should  believe  that  the  authorized  agent  of  the  company 
had  tJojil  knowledge  of  the  state  of  the  title;  and,  as  to  the  incumbrance  on  the 
property  insured,  rejecting  altogether  the  instruction  as  to  the  assignment  of 
the  policy,  without  the  consent  of  the  company.  There  was  verdict  for  the 
plaintiff  for  S900;  whereupon  the  defendant  moved  the  court  to  set  aside  said 
verdict,  and  grant  it  a  new  trial;  but  this  motion  the  court  overruled,  and 
rendered  judgment  accordingly,  when  the  defendant  brought  the  case  here  by 
writ  of  eriior. 

The  principles  upon  which  policies  of  insurance  are  to  be  construed  are 
Weil  settled.    See  IrmtrancB  Co.  v.  BtoaHhrney,  1  S.  E.  Rep.  209;  Accident 
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As8*n  v.  Netimuzn,  ante,  805.  and  authoritieB  ctted  in  each  ease;  and  it  is  not 
deemed  necessary  to  review  the  authorities  on  this  aubject.  It  ia  aufficient 
to  say  that  such  contracts  are  to  be  construed  as  other  contracte  are  con- 
strued, and  that  the  exceptions  contained  in  them  as  pravisoa  shall  be  con- 
strued  most  strongly  against  the  parties  for  whose  benefit  they  are  inserted: 
that  it  is  the  duty  of  the  court  to  maintain  and  epforoe  thesecontracts  as  they 
are  made;  and  it  can  never  be  held  in  this  court  just  or  allowable  to  make  a 
new  contract  for  the  parties,  different  from  the  one  they  have  voluntarily 
entered  into,  in  order  to  obtain  a  recovery  of  the  premium.  There  was  no 
contract  between  these  parties,  if  the  premises  should  become  wiU/ully  and 
substantially  vacant,  and  there  was  no  agreement  that  notice  should  be  given 
of  violations  of  the  policy  stipulations  to  a  clerk  or  solicitor  of  premiums.  The 
contract  was  if  the  premises  should  become  vacant,  and  if  the  policy  should 
be  assigned,  the  property  incumbered,  or  the  title  should  be  less  than  fee- 
simple,  that  then  the  policy  should  be  void,  unless  the  consent  in  writing  of 
the  company  was  Indorsed  pn  the  policy.  All  these  conditions  having  been 
violated,  the  policy  became  void,  and  there  can  be  no  recovery  thereon;  and 
the  circuit  court  of  Norfolk  city  erred  in  refusing  to  so  instruct  the  jury,  and 
the  said  judgment  will  be  revei-sed  and  annuU^,  and  this  court  will  render 
here  such  judgment  as  the  said  circuit  court  of  Norfolk  city  should  have  ren* 
dered.  And  it  being  established  by  documentary  evidence,  uncontradicted  and 
not  denied,  that  the  nlain  provisions  of  the  policy  have  been  violated,  which 
by  its  terms  render  j^  vpid,  and.  by  unquestioned  and  admitted  evidenoe*  tliat 
the  dwelling  and  other  buildings  insured  were  vacated  and  abandoned  and 
unprotected  at  the  time  of  the  fire,  joxqept  by  an  occasional  visit  from  a  deni- 
zen of  the  village,  who  had  the  key,  without  the  written  consent  of  the  com- 
pany indorsed  on  the  policy,  as  its  tern^s.  required,  by  which  both  sides  were 
bound  alike,  unless  there  be  doubt  in  the  construction  thereof,  or  as  to  their 
meaning,  this  policy  appears  to  be  void. — to  have  been  forfeited  bef<Hrethe  loss. 
The  transfer  of  the  insurance  on  the  furniture  to  another  house  in  another 
village  was  an  indication  that  the  insured  had  removed;  but  it  did  not  show 
that  the  house  was  vacant,  as  it  would  not  have  been  had  it  been  retenanted. 
But,  if  it  did,  still  it  was  a  violation  of  the  tei^ms  of  the  policy;  and  it  is  a 
poor  argument  to  say  that,  because  it  was  violated,  therefore  it  was  not  vio- 
lated, because  the  insurance  company  had  notice  of  its  violation.  The  insur- 
ance company,  even  in  that  case,  had  a  right  to  stand  on  the  policy,  as  the 
insured  must  obviously  do.  if  they  bring  suit  on  it.  It  is  not  pretended  that 
the  insurance  company  gave  its  consent  in  writing,  or  had  any  notice  of  the 
assignment  of  the  policy,  or  of  the  incumbrance  thereon,  and  the  policy  was 
rendered  void  by  these  violations  of  its  terms  and  conditions.  And  being  a 
void  policy,  no  action  can  be  maintained  thereon,  and  the  circuit  court  should 
have  so  instructed  the  jury,  and  directed  a  verdict  for  the  defendant;  and  the 
action  will  therefore  be  dismissed  by  order  entered  here* 


OOLSMAH  e.  COKMOHWBALTB. 

(Shipreme  Cburt  cf  Appealt  (f  Fir^ici.    November  17, 1887.) 

JtTBT— SUMKOKINO — JCDOI*8  LI8T. 

A  writ,  in  the  usual  form,  commanded  a  sherlflT  to  aammon  a  Jary  from  a  Hat  to 
be  furnished  by  the  judge,  and  to  have  *'  there  this  writ  and  tb«/ii<^«  Jul  iit  said 
"  ""'        '"owed  in  f* 


jurors."  There  followed  in  the  record  '*the  list  of  ventre  refemd  to  abore, 
"W.  S.  O.."  and  "  executed  by  summoning  the  within-named  parties.'*  BM^  t£at  it 
sufflciently  appeared  that  the  persons  were  summoned  by  a  list  furnished  and 
signed  by  the  judge. 
2.  8amb— OoLofiiD  PiBsom. 

A  motion  was  made  to  auash  the  venir«/<icta«,  because  the  Jury  was  composed  of 
colored  men.  'I  h^  court,  m  overrulfng  the  motion,  asaigned  aa  a  reason  that  the 
prisoner  and  prqseciitrlx  were  colored,  and, the  jnry.ww  cc^mpeeed  of  intMidiicanl 
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nieo  qiiAlifl«d  to  aerre  at  juron.  BM,  that  tba  reason  anlgned  by  the  \udge  for 
refusing  toqaash  the  writ  is  not  proof  that  it  controlled  the  Jadgein  ordering  them 
to  be  saninioned,  and  the  motion  was  properly  overruled. 

S.  Gbiicinal  PBAcrricE-— Gvidsncb— Qinkbal  Charactbk. 

In  the  examination  of  the  prosecntriz  in  a  trial  for  rape,  Itwaa  brought  oat,  with- 
out objection,  that  a  danghter  living  with  her  had  giren  birth  to  an  illegitimate 
child.  iJfld^  that  it  was  a  suffloient  attack  upon  her  character  for  chastity  to  allow 
the  introduction  of  testimony  showing  her  good  character. 

4.    RaP»— APFBAIr— SVFFXCIKNCY  Off  EyIDBNCB. 

A  prisoner  was  convicted  of  rape  bv  a  jury,  and  the  verdict  approved  by  the  court. 
He/(i,  that  onlv  where  there  is  a  palpable  deviation  from  the  evidence  will  a  ver- 
dict be  set  asiae  in  the  appellate  court. 

WUmer  Simtf  and  R.  L.  Gordon^  for  plaintiff  in  error.  The  Attorney  Gen- 
eral and  B,  Pendieton,  Jr,,  for  the  Commonwealth* 

JjBWjat  F.  The  prisoneif  was  indicted  for  rape  in  the  county  court  of 
Louisa  county*  Upon  his  trial  he  was  convictedt  and  sentenced,  in  accord- 
ance with  the  Terdict,  to  imprisonment  in  tlie  penitentiary  for  a  term  of  10 
years*  A  writ  of  error  to  the  judgment  of  the  coui>ty  court  having  been  re- 
fused by  the  judge  of  the  circuit  court  of  the  said  county,  a  writ  of  error  was 
awai-ded  by  one  of  the  judges  of  this  court. 

The  first  question  in  the  case  relates  to  the  action  of  the  county  court  in 
overruling  the  prisoner's  motion  to  quash  the  writ  of  venire  facias.  The  mo- 
tion was  based  on  two  grounds:  ^1^  For  errors  apparent  on  the  face  of  the 
writ;  and  (2).b^cause»  as  alleged,  all  of  the  24  persons  whose  names  appeared 
upon  the  list  attached  to  the  writ  were  colored  men,  and  the  judge  had  inten- 
tionally summoned  colorixl  men  for  the  trial, of  the  case. 

In  support  of  this  first  ground,  it  is  contended  that  the  list  furnished  to  the 
sheriff,  and  attached  to  the  writ,  is  simply  signed  "W.  S.  Gooch,"  without 
anything  to  indicate  his  official  rank,  so  that  It  does  not  appear  that  the  W. 
S.  Goooh  whose  signature  is  on  the  list  is  the  judge  of  the  county  court  «f 
Louisa  county,  and  non  constat  that  he  is.  This  position,  however,  is  not 
supported  by  the  record.  The  writ  is  in  the  usual  form,  commanding  the 
sheriff  to  summon  24  persons,  residing  in  the  said  county  remote  from  the 
place  where  the  alleged  felony  was  committed,  and  qualified  in  other  respects 
to  serve  as  jurors,  to  be  summoned  from  a  list  to  be  furnished  by  the  judge 
of  the  said  county,  and  to  appear  on  a  given  day  for  the  trial  of  the  accus^, 
etc.  And  it  the^  concludes  with  th^  command  that  the  sheriff  "have  then 
there  tl^s  writ  and  the  judge*9  list  of  said  jurors. ''  There  follows  in  the  rec- 
ord what  is  stated  to  be  the  "list  of  venire  referred  to  above"  which  is  as  fol- 
lows: "QomfnamoeaUhv.  Barton  Colernan,  April  15,  1887.  Mercer  John- 
son,*' and  23  others  whose  names  are  written  in  the  list,  to  which  is  attached 
the  signattnreof  W*  S.  Gooch,  above  mentioned,  and  upon  the  back  of  which 
is  the  official  return  of  the  sheriff  as  follows:  "Executed  by  summoning  the 
within  mentioned  parties.  April  15, 1887."  This  conclusively  shows  that 
the  persons  were  summoned  from  a  list  furnished  and  signed  by  the  Hon.  W. 
$.  Goooh,  county  court  judge,  and  therefore  that  the  first  ground  of  objection 
is  untenable. 

And  the  second  is  equally  so;  for,  conceding  that  the  effect  of  the  recent 
amendments  to  the  constitution  of  the  United  States,  and  the  acts  of  congress 
passed  to  enforce  those  amendments,  as  they  have  been  construed  by  the  fed- 
eral courts,  is  to  give  to  every  citizen,  charged  with  crime,  the  right  to  be 
tried  by  a  jury  selected  without  regard  to  color,  the  concession  does  not  at  all 
affect  the  case.  The  allegation  that  the  judgp  "intentionally  summoned  col- 
ored men"  is  wholly  unsupported  by  proof  of  any  sort,  and  is  sought  to  be 
maintained  here  solely  upon  the  ground  that,  in  overruling  the  motion  to 
quash  the  writ  of  venire  faciaSf  l^e  court  assigned  as  a. reason  for  its  ^tion 
the  fact  Uiat '  bo^  the  piisoner  and  the  prosecutrix  w^re  colored.   The  further 
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reason,  it  is  proper  to  say*  was  also  given  that  the  i>enir0  was  composed  of  in- 
telligent colored  men,  qualified,  in  the  opinion  of  the  court,  to  serve  as  jurors. 
Now,  it  needs  no  argument  to  show  that  the  reason  unnecessarily  assigned 
by  the  court  for  its  r^ttscU  to  gtiash  the  writ,  after  the  motion  was  made, 
cannot  be  accepted  as  proof  that  the  same  reason  originally  controlled  the 
Judge  in  directing  the  particular  jurors  to  be  summoned.  Indeed,  there  is 
nothing  to  show  that  he  knew  the  color  of  the  prisoner  or  the  prosecutrix  un- 
til after  the  motion  to  quash  the  writ  had  been  made;  and  if  the&ct  were  estab> 
lished  tliat  he  "intentionally  summoned"  colored  men,  the  result  would  be 
the  same;  for  every  juror  may  be  said  to  be  intentionally  summoned,  ami  no- 
reason  is  perceived  why  a  colored  man,  any  more  or  less  than  a  white  man, 
may  not  be  summoned  to  serve  as  a  juror,  because  of  his  supposed  qualifica- 
tions for  such  service,  and  not  beeauge  of  his  eolor.  Nor,  after  being  lawfully 
selected  and  summoned,  can  the  fact  that  the  court  refuses  to  discharge  him, 
no  matter  for  what  reason,  retrospectively  affect  the  validity  of  the  action  of 
the  judge  in  directing  him  to  be  summoned.  The  motion  to  quash  the  writ 
was,  therefore,  rightly  overruled. 

The  next  question  is  whether  or  not  the  county  court  erred  in  admitting 
evidence  to  prove  the  general  reputation  of  the  prosecutrix  for  chastity.  And 
in  this  connection  the  question  has  been  argued  whether  such  evidence  ia  ad- 
missible before  the  character  Of  the  prosecutrix  has  been  attacked.  The  gen* 
eral  rule  undoubtedly  is  that  evidence  to  sustain  a  witness  whose  character 
or  credibility  has  not  been  attacked  by  the  oppcMite  party  is  not  admissible; 
the  character  being  no  part  of  the  rea  gesta.  It  is  contended,  however,  by  the 
attorney  general  that  there  is  an  exception  to  that  rule  in  cases  of  rape,  Or  as- 
sault with' intent  to  commit  rape.  In  such  cases,  he  says,  the  general  char- 
acter of  the  prosecutrix  for  chastity  being  involved,  It  may  be  sustained 
whether  attacked  or  not.  Upon  this  precise  point  the  authorities  are  few*  and 
they  are  not  agreed. 

•  lUiSrtatev.De  TFo^,8Conn.9S,evidencetoprovethegeneralcharaet«rof  the 
prosecutrix  for  truth  to  be  good,  though  not  impeached,  was  admitted  by  the  trial 
court,  and  it  was  said  by  the  appellate  court  that  it  would  not  be  going  too- 
far,  perhaps,  to  say  that  the  general  character  of  the  witness,  who  Is  the  vic- 
tim of  the  outrage,  in  prosecutions  for  rape,  may  always  be  shown.  The  case, 
however,  was  disposed  of  on  other  grounds,  and  the  point  was  not  deciiled. 

In  Tumey  v.  State,  8  Smedes  &  M.  104,  decided  in  1847»  Thagher,  J.^ 
from  whose  opinion  upon  this  point  there  seems  to  have  been  no  dissents 
said:  '*The  party  ravished  is  a  competent  witness  to  prove  the  fiict;  but  the 
credibility  of  her  testimony  must  be  left  to  the  jury.  It  is  legitimate  to  sup- 
port her  credibility  by  evidence  of  her  good  fame,  or  to  attach  it  by  evidence 
of  her  evil  fame.  '*  *^8uch  evidence, "  he  added,  "tends  to  show  that  the  con- 
nection with  the  woman  was  had  against  or  with  her  consent."  Hits  was 
all  that  was  said  upon  the  point,  and  no  reference  Was  made  to  tlie  eaae  of 
People  T.  Huhe,  presently  to  be  mentioned.  The  only  aiitliority  r^etred  to- 
is  4  Bl.  Comm.  213,  where  the  author,  adopting  the  language  of  Sir  Matthew 
Hale,  in  his  Pleas  of  the  Crown,  as  do  most  of  the  text  writere  on  the  subjects 
said:  "The  party  ravished  may  give  evidence  upon  oath,  and  is- in  law  aeom- 
petent  witness,  but  the  credibility  of  her  testimony,  and  how  far  forth  abe  is 
to  be  believed,  must  be  left  to  the  jury,  upon  the  circumstanced  of  fact  tiiat 
concur  in  that  testimony.  For  instance,  if  the  witness  be  of  good  fame,  if 
she  presently  discovered  the  offense,  and  made  search  for  the  offender;  if  the 
party  accused  fled  for  it, — these  and  the  like  are  ooncurring  drcumstanees 
which  give  greater  probability  to  her  evidence.  **  See,  also,  1  East,  P.  0.  445; 
1  Buss.  Crimes,  562;  2  Whart.  Crim.  Law,  (7th  Ed.)  g  114^,  8  Qreenl.  St.  § 
212. 

On  the  other  hand,  in  PeopU  v.  ma$e,  S  Hill,  ^,  deoldM  in  1843,  the  su- 
preme court  of  New  York,  composed  of  Kelson,  C.  J.,  and  BR<mooM  and 
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CowEN,  JJ.,  in  an  able  opinion,  declared  that  there  was  no  authority  for  mak- 
ing the  case  of  a  witness  swairing  to  a  rape  an  exception  to  the  general  rule 
of  evidence  in  relation  to  proof  of  character,  and  that,  as  a  question  of  prin- 
ciple, no  such  exception  should  be  made.  Such  evidence,  it  was  thought,  is 
calculated  to  draw  off  the  attention  of  the  jury  from  the  true  point  in  contro- 
versy, and  to  cause  them  to  find  a  verdict  of  guilty  more  upon  the  good  char- 
acter of  the  prosecutrix  than  upon  a  ratiomil  conviction  of  the  defendants 
guilt.  And  referring  to  the  language  of  Lord  Hale,  above  mentioned,  it  was 
denied  that  that  judge  meant  to  say  that  the  good  character  of  the  prosecutrix 
may  be  shown,  before  any  question  of  character  or  "good  fame**  lias  been 
raised  by  the  defense.  "No  one,"  it  was  said,  "can  read  what  Lord  Hale  has 
said  in  relation  to  prosecutions  of  this  kind  without  being  satisfied  that,  greatly 
iis  he  abhorred  the  crime  of  rape,  he  was  very  far  from  thinking  that  any  un- 
usual weight  should  be  thrown  into  the  scale  against  tlie  accused.  On  the 
contrary,  he  regarded  it  as  a  case  calling  for  unusual  caution  on  the  part  of 
the  judge  and  the  Jury,  and  where  the  testimony  of  the  complaining  witness 
should  be  received  witli  more  than  ordinary  doubt  and  suspicion.*'  And 
the  language  of  Lord  Hale,  also  referred  to  by  Blackstone,  was  quoted  at 
length  to  sustain  this  conclusion.  Tins  view  of  the  law.  which  we  consider 
the  true  one,  is  adopted  by  a  philosophical  writer  who,  in  treating  of  the  evi- 
dence in  a  prosecution  for  rape,  says  that  there  are  cases,  perhaps  exceptional 
in  their  circumstances,  wherein  sustaining  evidence  of  the  good  character  of 
the  prosecutrix  has  been  recei ved«  when  she  was  not  attacked,  but  that  the 
general  and  better  doctrine  admits  it  only  to  repel  an  attack.  And  he  cites 
the  cases  above  mentioned,  which  are  the  only  ones  to  which  our  attention  has 
been  called.    2  Bish.  Grim.  Pr.  6  964. 

We  are  of  opinion,  however,  that  the  evidence  in  question  was  admissible 
upon  the  second  ground  contended  for  by  counsel  for  the  state,  namely,  to  re- 
pel an  attack  upon  the  character  of  the  prosecutrix.  It  is  true,  the  motion  to 
exclude  the  evidence  was  rested  on  the  alleged  fact  that  her  cliaracter  had  not 
been  attacked;  but  the  motion  was,  in  general  terms,  overruled,  and  there  is 
nothing  in  the  bill  of  exceptions  to  show  that  the  alleged  fact  existed.  The 
presumption,  therefore,  is  that  it  did  not,  for  the  rule  requires  everything  to 
be  presumed  in  favor  of  the  correctness  of  the  rulings  of  a  court  of  competent 
jurisdiction,  when  brought  under  review  in  an  appellate  court,  until  the  con- 
trary is  shown.  Applying  this  rule  in  a  recent  case,  Judge  Burks,  speaking 
for  the  court,  said:  "When  exception  is  taken  to  the  admission  or  exclusion 
of  evidence,  or  the  granting  or  refusing  of  instructions,  or  indeed  to  any  other 
ruling  of  the  court  at  the  trial,  the  bill  should  be  so  framed,  by  the  insertion  of 
proper  matter,  as  to  make  the  error,  if  any,  complained  of  apparent;  other- 
wise, the  exception  will  generally  be  unavailing. "  Harman  v.  City  of  Lynch- 
buTff,  83  Grat.  37.  See,  also,  Womack  v.  Tankersley,  78  Va.  242;  Wright  v. 
Smith,  81  Va.  777.  But  apart  from  this,  the  fair  inference  from  the  affirm- 
ative statements  of  the  record  is  that  the  character  of  the  prosecutrix  had 
been  attacked  before  the  evidence  objected  to  was  offered,  and  that  the  evi- 
dence was  offered  to  repel  that  attack.  It  appears  that  it  was  brought  out  in 
her  examination,  presumably  on  her  cross-examination,  that  she  had  a  daugh- 
ter living  with  her  who  had  given  birth  to  an  illegitimate  child,  and  the  ob- 
ject of  this  evidence  manifestly  was  to  indirectly  attack  her  character  for 
chastity,  and  thus  to  weaken,  if  not  destroy,  her  testimony  before  the  jury. 
It  is  true  the  evidence  may  have  bef  n  inadmissible,  and,  if  objected  to,  as  to 
which  the  record  is  silent,  ought  to  have  been  excluded.  Nevertheless,  it  was 
admitted,  and,  having  been  admitted,  it  was  proper  to  allow  the  prosecution 
to  sliow  in  reply  that  the  character  of  the  prosecutrix  was  good. 

The  only  remaining  question  relates  to  the  action  of  the  county  court,  in 
overruling  the  motion  of  the  prisoner  for  a  new  trial,  on  the  ground  that  tlie 
verdict  was  contrary  to  the  law  and  the  evidence.  The  evidence  is  certified* 
v.3s.E.no.l7— 66 
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and  not  the  facts,  so  that  we  can  look  to  the  evidence  for  the  common  weaJth 
only.  Numerous  witnesses  were  examined,  and  to  review  the  evidence  woiUd 
unduly  extend  this  opinion,  without  subserving  any  useful  purpose.  It  is 
sufficient  to  say  we  have  examined  it  carefully.  There  is  no  question  as  to  the 
corptAS  delicti^  and  we  are  satisfied  from  the  evidence  that  the  crime  was  com- 
mitted by  the  prisoner.  The  question  of  his  guilt  or  innocence,  depending  as 
it  did  upon  the  tendency  and  jveight  of  the  evidence*  was  determined  by  ihe 
jury,  whom  the  law  has  appointed  the  triers;  and  the  judge  who  presided  at 
the  trial,  and  who,  like  the  jury,  saw  and  heard  the  witnesses,  approved  the 
verdict.  It  is  only  when  there  has  been  a  palpable  deviation  from  the  evi- 
dence  that  a  verdict  fairly  rendered  ought  to  be  set  aside,  and  especially  in  an 
appellate  court.  The  decisions  of  this  court  on  the  subject  ai-e  very  numer- 
ous, and  too  familiar  to  require  citation.  See,  however,  HUVs  Case,  2  Grat. 
594;  Head's  Case,  22  Grat.  924;  Taylor's  Case,  77  Va.  692;  Finchim's  Case, 
ante,  343.  In  the  light  of  the  principles  they  established  by  these  decisions, 
we  are  of  opinibn  that  the  county  court  did  not  err  in  overruling  the  motion 
for  a  new  trial,  and  that  the  judgment  complained  of  must  be  affirmed* 

HiNTON,  J.,  absent. 


Commonwealth  i>.  Field. 

{Svpreme  Court  of  Appecdi  of  Virginia,    November  17,  1887.) 

1.  ATTORKEY  OeNKRAL— ExTBA  GOMPKNSATIOff. 

Under  the  authority  of  Virginia  act  of  April  4,  1877,  and  the  amendment  thereto 
approved  March  12,  1878,  the  attorney  general  Is  not  entitled  to  any  further  com- 
pensation to  be  paid  out  of  the  public  treasury  than  his  salary. 

2.  Opficb  and  Opmckrs—Fkim— Overpayment— Action  bt  State. 

Fees  paid,  without  the  authority  of  law  to  the  attorney  general,  by  the  state  an- 
ditor,  under  the  erroneous  impression  that  he  was  entitled  to  theui  as  a  part  of  the 
compensation  for  his  services,  may  be  recovered  in  an  action  brought  by  the  com- 
monwealth against  the  attorney  general. 

Fauntleboy,  J.,  dissenting. 

The  Attorney  General  and  W,  R,  Meredith  for  the  Commonwealth.  €fuy  d^ 
Oilliam  for  defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  rendered  by  the  circuit 
court  of  Hlchmond  city  on  the  sixth  day  of  February,  1886.  The  action  was 
assumpsit,  to  recover  back  $1,406  paid  to  James  G.  Field,  the  defendant  in 
error,  illegally  by  the  then  auditor  of  public  accounts,  S.  Ballen.  The  case 
was  heard  in  the  circuit  court  of  Richmond  city,  without  a  jmy,  questions  of 
law  and  fact  being  submitted  to  the  court,  when  judgment  was  rendered 
against  the  commonwealth,  which  thereupon  brought  the  case  here  by  writ  of 
error.     The  certificate  of  agreed  facts  shows  the  case  to  be  as  follows: 

In  May,  1883,  James  G.  Field,  late  attorney  general  of  Virginia,  whose 
term  of  office  had  expired  on  the  thirty-first  day  of  December,  1881,  applied 
to  the  auditor  of  public  accounts  for  91«498  for  fees  alleged  to  be  due  him  in 
cases  prosecuted  during  his  term  in  his  official  capacity,  and  which  had  not 
been  paid  him.  These  fees  had  not  been  collected  during  the  term  of  office  of 
the  said  James  G.  Field,  because  the  fifth  section  of  chapter  101  of  the  Code 
of  Virginia,  by  which  they  were  once  authorized,  had  been  repealed  before 
the  commencement  of  his  term,  and  it  had  been  provided  in  the  act  repeal- 
ing the  said  fifth  section,  which  was  approved  April  4, 1877,  that  the  salary 
of  the  attorney  general  should  be  $3,500  annually,  and  that  he  should  not  re- 
ceive any  fees,  perquisites,  or  rewards  whatever  in  addition  to  the  salary 
aforesaid  for  the  performance  of  any  official  duty;  and  this  act  was  amended 
by  an  act  approved  March  12,  1878,  so  as  to  provide  that  "the  attorney  gen- 
eral shall  receive  the  sum  of  twenty-five  hundred  dollars  annually  for  tus 
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services,  and  sbaU  not  be  entitled  to  any  further  compensation  therefor;'' 
which  act  was  approved  during  his  term  of  otBoe.  It  being  thus  provided 
that  the  attorney  general  should  have  no  fees  out  of  the  public  treasury  other 
than  his  salary,  they  were  not  drawn  by  him  during  his  term  of  incumbency 
as  attorney  general.  But  during  his  said  term,  on  May,  1878,  one  C.  Thon 
was  convicted  in  the  hustings  court  of  Richmond  city  of  a  penal  offense,  and, 
upon  writ  of  error  here,  that  judgment  was  affirmed;  and  a  fee  of  $20  was 
taxed  in  the  costs  in  this  court,  as  is  provided  by  the  thirteenth  section  of 
chapter  181  of  the  Code.  Thon  thereupon  made  a  motion  to  correct  the  tax- 
ation of  the  costs  here,  and  to  strike  out  the  fee  of  820  taxed  in  the  costs 
against  him,  upon  the  ground  that  the  law  which  provided  this  fee  for  the 
attorney  general  had  been  repealed,  and  that,  under  the  acts  cited  above  of 
April  4,  1877,  and  March  12,  1878,  the  attorney  general  was  not  allowed  to 
receive  any  other  compensation  than  his  salary.  This  case  lingered  on  the 
docket  of  this  court  until  May,  1883,  when  it  was  submitted  for  decision. 
This  court  held  in  that  case  that,  while  the  attorney  general  was  not  allowed 
to  have  any  other  compensation  out  of  the  public  treasury,  he  was  entitled 
to  this  fee  taxed  in  the  costs  by  the  law,  if  recovered  from  the  opposite  party 
by  the  state;  that  the  second  section  of  chapter  161  of  the  Code,  which  di- 
rected the  clerk,  on  the  final  determination  of  any  cause  in  any  court  men- 
tioned in  that  section  (this  court  being  so  mentioned  therein)  in  which  the 
attorney  general  appeared  for  the  state,  to  certify  to  the  auditor  of  public  ac- 
counts the  fee  of  the  attorney,  whidi  should  be  paid  out  of  the  public  treas- 
ury, had  been  repealed,  but  that  the  thirteenth  section  of  chapter  181  of  the 
Code,  which  directed  the  fee  to  be  taxed  in  the  costs  in  any  case,  had  not  been 
repealed  nor  amended;  that,  under  that  section,  the  costs  must  be  taxed  as 
heretofore;  and  denied  the  motion  to  correct  the  taxation  of  the  costs  in  that 
case,  and  was  of  opinion  that  the  act  of  March  12,.  1878,  which  was  revisory 
of  the  salaries  of  the  state  officers,  provided  a  salary  for  the  attorney  general, 
and  provided  that  he  should  receive  no  other  compensation  therefor,  referred 
only  to  salaries  to  be  paid  out  of  the  treasury  of  the  state,  and  not  to  fees  of 
officers  such  as  that;  that  section  11  of  chapter  160  of  the  Code  provided  that 
an  attorney  should  be  entitled  to  a  fee  to  the  amount  which  the  clerk  is  au- 
thorized to  tax  in  the  bill  of  costs  in  any  suit  or  for  any  service  as  sucli  attor- 
ney; and  that  the  sixteenth  section  of  chapter  181  of  the  Code  provided  that 
in  a  case  wherein  there  is  judgment  on  behalf  of  the  commonwealth  for  costs, 
there  shall  be  taxed  in  the  costs  the  fees  of  attorneys  and  other  officers  for 
services,  etc.,  as  if  such  fees  or  allowances  were  paid  out  of  the  treasury,  and 
that  this  fee  should  be  paid  to  him  by  the  sheriff  or  other  officer  who  may  re- 
ct*ive  said  costs,  unless  such  person  had  previously  received  payment  there- 
for, in  which  case  it  should  be  paid  into  the  treasury.  The  court  said,  further, 
in  that  case:  "The  laws  requiring  such  fees  to  be  taxed  for  the  common- 
wealth in  any  case  have  never  been  repealed  or  amended,  and  are  now  in 
force.  He  [the  appellant  Thon]  has  the  costs  to  pay,  wTietJier  the  fee  goes  into 
the  treasury  of  the  commonweaJth  or  to  the  attorney  general.  The  laws  di- 
recting the  fee  to  be  taxed  in  the  costs  for  the  commonwealth,  and  that  the 
same  shall  be  paid  to  the  said  attorney,  liave  never  been  repealed.  We  are  of 
opinion  that  the  amendment  to  the  law,  fixing  the  salary  of  the  attorney  gen- 
eral, does  not  refer  to  nor  affect  this  fee  to  be  taxed  in  the  costs,  and  that, 
being  so  taxed,  is  to  be  paid  to  the  attorney  general  as  the  law  directs  in  case 
of  all  attorneys  on  the  winning  side  in  any  case. "  Thon  v.  Com,,  77  Va.  289. 
As  soon  as  this  decision  was  rendered  in  this  case,  the  then  attorney  gen- 
eral, F.  S.  Blair,  who  stood  in  a  like  relation  to  this  subject,  and  made  a  simi- 
lar and  successful  demand  upon  the  auditor  of  public  accounts,  (Blair  v. 
Marye,  80  Va.  485,)  infoimed  the  then  ex-attorney  general  that  fees  were  due 
him  at  the  treasury,  and  that  he  came  down  to  fiichmond  and  demanded  of 
the  auditor  •l,4d8,  a  sum  made  up  of  920  fees  in  this  court,  and  fS  fees  in 
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tha  ciieuit  court  of  Richmond,  only  992  of  wlucb  had  ever  been  paid  into  the 
treasury,  upon  the  ground  that  Thon^i  Case  had  decided  that  these  fees  should 
be  paid  out  of  the  treasury  of  the  state,  as  directed  by  section  5  of  chapter 
161,  which  had  been  rep^ed.  There  is  no  justification  in  rAofi'#  Ca«e  for 
any  such  contention.  The  repeal  of  the  fifth  section  of  chapter  161  was  ex- 
pressly mentioned  In  T?um*s  Case,  and  it  was  not  held  in  ttiat  case  that  such 
fees  should  be  paid  out  of  the  state  treasury,  but  the  contrary.  That  case 
treated  only  of  fees  taxed  in  the  costs,  and  collected  of  the  defeated  party  for 
the  benefit  of  the  successful  party.  That  case  concerned  only  the  fees  taxed  in 
the  costs  under  the  laws  of  this  state;  and  the  question  was  whether  such  fee 
could  lawfully  be  taxed  in  the  costs,  and  collected  of  the  unsuccessful  party, 
and  the  question  to  whom  it  belonged,  having  been  so  taxed  and  collected. 
In  deciding  that  the  defeated  party  must  pay  this  fee,  and  that  it  should  be 
paid  to  the  attorney  when  so  collected,  the  court  gave  no  intimation,  and 
could  give  none,  concerning  fees  never  collected,  and  still  less  did  it  hold 
anything  concerning  the  payment  by  the  commonwealth  of  additional  fees 
and  allowances  to  the  attorney  general  out  of  the  public  treasury.  These 
sums,  then,  were  demanded  by  the  defendant  ii» error,  and  paid  to  him  out  of 
the  treasury  of  the  state,  without  any  lawful  authority.  Indeed,  there  can 
be  no  real  controversy  over  that  question,  as  the  law  expressly  provides  that 
the  attorney  general  shall  not  receive  any  other  allowance  out  of  the  treasury 
than  the  salary  provided  by  law.  And  the  defendant  in  error,  having  drawn 
the  sum  of  $1,406  out  of  the  treasury  of  the  state  illfgally,  upon  what  prin- 
ciple could  the  circuit  court  of  Richmond  hold  that  he  should  not  be  required 
to  pay  this  money  back  at  the  suit  of  the  commonwealth? 

The  auditor  paid  tlie  money  as  the  agent  of  the  state,  without  any  authority 
in  the  law.  He  is  authorized  to  pay  nothing  out  of  the  treasury  of  the  state 
except  in  pursuance  of  law.  It  is  not  necessary,  for  the  purposes  of  this  action. 
that  there  should  have  been  any  bad  faith  in  the  transaction,  and  it  is  not 
claimed  by  the  counsel  for  the  state  that  there  was  any  such  bad  faith.  The 
defendant  received  money  from  the  plaintiff  to  wbkh  he  had  no  lawful  claim 
whatever.  When  money  has  been  illegally  extorted  from  an  agent  In  the 
course  of  his  employment,  the  principal  may  recover  it  back,  and  the  agent 
may  maintain  the  suit  from  the  authority  of  the  principal,  and  the  principal 
may  recover  it  back,  as  proving  it  paid  by  the  agent.  '"Indeed,"  says  Mr. 
Story,  "if  an  agent  pays  money  for  his  principal,  by  mistake  or  otherwise, 
which  he  ought  not  to  have  paid,  the  agent,  as  well  as  the  principal,  may 
maintain  an  action  to  recover  it  back.  If  an  agent  pays  money  under  a  mis- 
take of  fact  for  his  principal,  the  latter  may  recover  it  back  from  the  party 
who  has  received  it,  and  if  the  money  be  paid  under  a  mistake  as  to  the  l^al 
obligation  of  his  principal.  It  may  be  recovered  back."  Story,  Ag.  §§  ^, 
435  As  was  said  by  Lord  Mansfield,  in  Stevenson  v.  Mortimer,  Cowp. 
806,  when  a  man  pays  money  by  his  agent  which  ought  not  to  have  been 
paid,  either  agent  or  principal  may  bring  an  action  to  recover  it  back. 

In  the  case  of  U,  S.  v.  Bartlett,  Davies,  9,  the  court  said:  "The  act  of  the 
agent  is  not  considered  as  the  act  of  the  principal,  except  when  it  is  within  the 
limits  of  his  authority.  But  In  this  case  the  authority  of  the  agent,  and  his 
instructions,  are  found  in  the  public  laws,  which  the  defendants,  like  all  other 
persons,  are  bound  to  know.  There  is  therefore  no  pretense  for  sayings  that 
the  act  of  the  agent  is  binding  on  the  principal,  unless  it  is  fairly  within  the 
limits  of  his  authority."  And  again:  "But,  however  it  maybe  when  the 
money  is  paid  by  the  supposed  debtor,  no  case  that  I  am  aware  of  has  gone  so 
far  as  to  decide  that  an  unauthorized  payment  by  an  agent,  from  an  erroneous 
opinion  of  the  legal  obligation  of  his  principal,  shall  be  binding  on  the  piia- 
cipal,  and  th&t  he  cannot  recover  back  money  thus  unduly  paid." 

In  the  case  of  Ex  parte  MotUton  v.  Bennett,  18  Wend.  586,  Chief  Justice 
Kelson,  speaking  ofan  attorn^  who  had  demanded  illegal  fees  from  his  client. 
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who  had  paid  them  under  a  mistake  as  to  his  obligation  todo  so,  and  after  saying 
that  the  attorney  liad  honestly  claimed  them,  said:  "This,  however,  by  no 
means  determines  his  title  to  them.  It  exempts  him  from  blame.  He  still  has 
money  in  his  hands,  the  property  of  another.  He  has  claimed  and  received  it 
for  professional  services  of  a  paity  who  owed  him  nothing  for  those  services, 
and  to  whom  he  had  no  right  to  charge  them.  So  far  as  respects  the  duty  and 
obligation  to  refund,  it  seems  to  me  to  be  as  strong  and  binding  as  if  the  fees  had 
been  dishonestly  exacted.  A»  an  abatrciet  question  of  property ,  there  U  no 
difference.  I  lay  out  of  the  case  the  technical  maxim  of  the  law,  ignorantia 
juris  non  exctisat,  as  not  applicable  to  attorney  and  client,  or  attorney  and 
party,  in  respect  to  claims  for  professional  services,  founded  upon  statute  reg- 
ulations. The  profession  and  privileges  of  an  attosney  give  color  to  such  a 
claim,  and  the  means  of  enforcing  it  which  do  not  belong  to  laymen,  nor 
enter  into  the  business  or  ordinary  dealings  of  men.  The  reason  qf  the  rtUe 
does  not  apply.  To  allow  him  to  set  up  the  maxim,  volenti  non  fit  it^ria^ 
in  such  a  case,  and  intrench  himself  behind  it,  conceding  they  have  been  ex- 
acted without  law,  would  be  disregarding  the  principle,  spirit,  and  purpose  of 
the  numerous  statutes  on  this  subject."  And  we  think  it  would  be  disre- 
garding our  laws  to  allow  either  the  auditor  in  payings  or  the  counsel  for  the 
state  in  receiving,  illegal  fees,  to  find  refuge  behind  any  such  principle.  To 
pay  the  salary  fixed  by  law  to  any  public  officer,  or  to  pay  any  #ee,  perquisite, 
or  allowance,  prescribed  by  law  to  any  person  is  a  purely  ministerial  duty ;  and 
the  auditor  cannot  pay  an  illegal  fee,  nor  pay  an  illegal  amount  to  any  peisofi, 
either  more  or  less  than  the  law  prescribes,  without  being  liable  himself,  to 
an  action  therefor.  Allen  v.  Com.,  Ya.  Law  J.,  September,  1887,  1  S.  £. 
Kep.  607.  And  a  person  receiving  any  illegal  fee  or  allowance  is  liable  to  an 
action  to  recover  it  back  on  the  part  of  the  state  or  the  authorized  agent  of  the 
state.  And  in  this  there  is  no  hardship,  if  the  lights  of  all  are  to  be  equally 
respected,  and  no  sound  objection  oan  be  urged  thereto.  All  must  be  sup- 
posed to  know,  and  must  be  bound  by  the  public  law,  and  no  advantage  should 
be  allowed  to  any  person,  because  he  has  violated  the  law  of  the  land,  or 
gained,  however  honestly,  an  illegal  allowance. 

In  the  case  of  Dew  v.  Parsons,  decided  in  the  court  of  king's  bench  in  1819, 
reported  in  2  Barn.  &  Aid.  562,  it  was  decided  that  when  a  sheriff  claimed  a 
larger  fee  than  he  was  entitled  to  by  law*  and  the  attorney  paid  it  in  ignorance 
of  the  law,  held,  that  the  latter  might  main  tain  money  had  and  received  for  the 
excess  paid  above  the  legal  fee,  or  might  set  off  the  same  in  an  action  by  the 
sheriff  against  him.  See  the  opinions  of  Abbott,  0.  J.,  and  Holbotd  and 
Best,  JJ. 

We  think  the  sum  of  $1,406  was  illegally  paid  to  the  defendant  in  error  by 
the  auditor,  and  received  by  the  defendant  in  error  without  authority  of  law, 
and  that  the  commonwealth  is  entitled  to  recover  the  same  back  in  this  action. 
And  we  think  the  circuit  court  of  Richmond  eity  erred  in  rendering  judgment 
for  the  defendant,  and  the  said  judgment  is  reversed  and  annulled;  and  such 
judgment  will  be  rendered  here  as  the  said  circuit  court  of  Richmond  city 
should  have  rendered. 

Fauntleboy,  J.,  dissenting.    Hinton,  J.,  not  sitting. 


Alexandria  Sav.  Inst.  v.  McVeigh. 

{Supreme  Court  qf  AppeaJt  of  Virginia,    November  17,  1887.) 

Nrootiablr  I N8TRUMKKTS— Notice  or  Protest — Statr  op  War. 

In  an  action  against  an  indorser  of  a  promissory  note,  it  appeared  that  the  defend- 
ant, at  the  time  of  maturity  and  protest  of  the  note,  and  for  a  time  prior  ihereto, 
was  absent  with  his  family  within  the  confederate  lines,  in  consequence  of  the  oc- 
cupation of  the  city  of  his  residence  by  the  federal  army.    Defendant  did  not  return 
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to  the  ofty  until  mfter  the  clqee  of  the  war,  mnd  his  home  was  left  in  the  oheriie  of 
servants  until  it  was  sold.  Jieldy  that  it  the  absence  of  defendant  was  kjiown.  or  bj 
the  exercise  of  reasonable  diligence  might  have  been  known,  to  the  holder  of  the 
note,  then  the  notice  of  protect  left  with  the  servant  in  charge  of  the  house  was  not 
sufficient,  under  the  circumstances,  to  fix  his  liability  as  indorser. 

2.  8tarb  Decisis — Saconn  Appbal. 

Where,  upon  a  second  appeal,  the  point  in  controversy  is  the  same  as  th^t  de- 
cided on  (he  first  appeal,  the  evidence  upon  both  trials  being  the  saroe^  the  appel- 
late court  will  not  review  its  former  decision. 

£rror  to  corporation  court  of  Alexandria. 

IT.  O.  CUmghton,  for  plaintiff  in  error.  8.  F.  Beach,  for  defendant  in  error. 
• 

RiCHABDSOK,  J.  This  case  was  before  this  court  on  a  former  writ  of  error 
at  its  March  term,  1880.  The  origin  and  history  of  the  case,  briefly  stated, 
is  this: 

In  1871  the  Alexandria  Savings  Institation  brought  its  action  of  debt  in  the 
corporation  court  of  the  city  of  Alexandria,  against  James  H.  McVeigh  and 
Edgar  T.  McVeigh,  late  copartners  trading  under  the  firm  name  of  J.  H.  Mc- 
Veigh  So  Son  and  William  N.  McVeigh.  The  action  was  founded  on  a  nego- 
tiable note  for  $1,200,  made  April  29,  1861,  by  said  J.  H.  McVeigh  &  Son, 
payable  to  th^order  of  William  N.  McVeigh,  90  days  after  the  date  thereof, 
at  the  Branch  Exchange  Bank  of  Virginia,  at  Alexandria,  which  note  was  in- 
dorsed by  the  said  William  N.  McVeigh  to  the  plaintiff.  At  the  time  <^  the 
making  and  negotiating  of  the  note  all  the  parties  resided  in  the  <aty  of 
Alexandria. 

At  the  commencement  of  the  late  war,  and  only  a  very  short  time  mevioos 
to  the  occupation  of  the  city  of  Alexandria  by  the  federal  army,  the  defendant, 
William  K.  McVeigh,  sent  his  family  to  his  farm  in  the  county  of  Culpeper.  and 
a  day  or  two  after  said  occupation  he  left  said  city,  and  joined  his  family  in  Col- 
peper,  within  the  confederate  lines,  leaving  his  residence,  with  his  famitureand 
most  of  the  family  wardrobe,  in  charge  of  an  old  family  servant,  a  white  wo- 
man, and  his  colored  servants.  He  did  not  expeetto  return  while  the  federal 
authorities  held  possession  of  the  city  of  Almandria,  which  he  expected  would 
t)e  only  a  short  time.  He  and  his  family  remained  at  his  farm  in  Oolpeper 
until  the  fall  of  1861,  when  he  i^moved  to  the  city  of  Richmond,  where,  with 
his  family,  he  remained  until  the  close  of  the  war,  and  for  some  years  there 
after.  During  the  war,  in  1863  or  1864,  his  dwelling-house  in' the  city  of 
Alexandria  was  sold,  his  household  broken  up,  and  the  place  taken  posseeston 
of  by  the  purchasers.  After  he  left  the  city  of  Alexandria,  one  Robert  Crupper 
attended  to  business  for  him  in  that  city.  All  of  these  facts  were  known  to 
the  plaintiff. 

At  the  first  trial  in  the  court  below  the  plaintiff  asked  for  two  inatructions, 
founded  upon  the  theory  of  the  sufficiency  of  the  facts  in  evidence  to  hold  the 
defendant,  William  N.  McVeigh,  liable  as  indorser.  and  the  court  gave  the  In- 
structions as  aHked  for.  The  defendant,  insisting  upon  the  insufBciency  of 
the  facts  to  so  hold  him  liable,  asked  the  court  to  give  to  the  jury  an  instruc- 
tion, which  was  refused;  and  the  defendant,  W..  N.  McVeigh,  excepted,  as 
well  to  the  refusal  of  the  court  to  give  the  instructions  asked  for  by  him  asio 
the  action  of  the  court  in  giving  the  instructions  asked  for  by  the  plaintiff. 
The  jury  found  a  verdict  for  the  plaintiff,  and  the  court  gave  judgment  ac- 
cordingly; whereupon  W.  N.  McVeigh  applied  for  and  obtained  a  writ  of  er^ 
ror  and  nupersedeixs,  and  this  court,  at  its  March  term,  1880,  reversed  and  an- 
nulled said  judgment,  and  remanded  the  cause  for  a  new  trial  in  accordance 
with  specific  directions  set  forth  in  the  order  of  reversal. 

After  the  case  went  back,  there  was  another  trial,  at  which  (the  facts  being 
the  same  as  on  the  former  trial)  the  plaintiff  asked  the  court  to  inatruot  Uie 
jury  as  follows: 
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"(1)  If  the  jury  believe  from  the  evidence  that,  at  the  maturity  and  dis- 
honor of  the  note  sued  on,  the  defendant,  William  N.  McVeigh,  had  a  resi- 
dence in  the  city  of  Alexandria,  although  he  was  absent  at  the  time  within 
the  confederate  lines,  under  a  pass  from  the  federal  authorities,  then  in  pos- 
session of  the  city  of  Alexandria,  and  although  hostilities  were  flagrant  be- 
tween the  United  States  and  Confederate  States,  and  notwithstanding  the 
proclamations  of  the  president  of  the  United  States,  dated,  respectively,  April 
15,  19,  and  27, 1861,  the  plaintiff,  under  the  said  proclamations,  had  the  right 
to  bind  the  said  indorser  by  notice  of  the  fact  of  demand  and  dishonor  of  the 
said  note;  and  if  the  jury  further  believe  from  the  evidence  that  notice  of 
said  demand  and  dishonor  was,  on  the  day  of  the  date  thereof,  left  at  the  resi- 
dence of  the  said  defendant  in  Alexandria,  with  the  white  servant  in  charge 
thereof,  such  notice  was  sufficient  to  bind  the  said  defendant  as  indorser,  and 
the  jury  must  find  for  the  plaintiff. 

''(2)  If  the  jury  find  from  the  evidence  that  notice  of  the  demand  and  dis- 
honor of  the  note  sued  on  was  left  on  tlie  day  of  the  date  thereof  at  the  resi- 
dence of  the  defendant,  William  N.  McVeigh,  with  his  white  servant  ih  charge 
thereof,  the  court  instructs  the  jury  that  the  plaintiff  has  the  right,  under 
the  proclamations  of  the  president  of  the  United  States,  issued,  respectively, 
on  the  fifteenth,  nineteenth,  and  twenty-seventh  days  of  April,  1861,  to  bind 
the  indorser  by  such  notice  of  the  said  demand  and  dishonor;  and  that  neither 
the  said  proclamation,  nor  the  existence  of  the  war,  nor  the  absence  of  the 
defendant  from  his  residence,  Or  either  of  the  said  facts,  required  the  plaintiff 
to  give  the  defendant  further  notice  of  such  demand  and  dishonor,  after  the 
close  of  the  war. " 

But  the  court  refused  to  give  these  instructions,  or  either  of  them,  and  the 
plaintiff  excepted;  and  thereupon,  on  the  motion  of  the  defendant,  the  court 
gave  to  the  jury  the  following  instructions: 

**(1)  K  at  the  maturity  and  protest  of  the  note  sued  on,  and  prior  thereto, 
William  N.  McVeigh,  with  his  family,  was  absent  within  the  confederate 
lines,  and  this  was  known,  or  by  the  exercise  of  reasonable  diligence  might 
have  been  known,  to  the  holder,  and  if  such  absence  on  the  part  of  said  Mc- 
Veigh continued  until  the  close  of  the  war,  then  the  notice  of  protest  left  with 
his  white  servant,  as  stated  in  the  notary *s  certificate,  is  not  sufficient,  under 
the  circumstances,  to  fix  him  with  the  liabilities  of  an  indorser,  and  they 
must  find  the  issue  for  the  defendant. 

''(2)  If  the  branch  of  the  Exchange  Bank  at  Alexandria  was  the  agent  of 
the  plaintiff  for  the  collection  of  the  note  at  its  maturity,  and,  as  such  agent, 
caused  to  be  made  and  given  the  protest  and  notice  offered  in  evidence,  the 
knowledge  of  the  Exchange  Bank,  so  far  as  it  affects  the  validity  of  said  no- 
tice, is  to  be  imputed  to  the  plaintiff,  and  the  plaintiff  is  bound  by  it." 

To  the  granting  of  each  of  which  instructions  the  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  defendant,  whereupon  the  plaintiff 
moved  to  set  the  verdict  aside,  and  for  a  new  trial  on  the  grounds  of  error  in 
granting  the  defendant's  instructions,  and  in  refusing  the  plaintiff's  instruc- 
tions, and  because  the  verdict  was  contrary  to  the  evidence;  but  the  court 
denied  the  motion,  and  the  plaintiff  again  excepted,  and  the  court  gave  judg- 
ment according  to  the  finding  of  the  juiy,  and  the  plaintiff  obtained  a  writ  of 
error. 

The  case  is  within  a  very  narrow  compass.  We  have  seen  that,  In  the  first 
trial  in  the  court  below,  verdict  and  judgment  went  for  the  plaintiff;  that,  on 
exceptions  taken  by  the  defendant,  this  court,  on  writ  of  error,  reversed  the 
judgment,  and  remanded  the  cause  for  a  new  trial,  with  directions  to  the  trial 
court.  At  the  first  trial  the  defendant  asked  for,  and  the  court  refused,  this 
instruction:  "If  at  maturity  and  protest  of  said  note,  and  prior  thereto,  Will- 
iam K.  McVeigh,  with  his  family,  were  absent  within  the  confederate  lines, 
where  notice  of  protest  could  not  legally  be  sent  them,  and  this  was  known  to 
the  plaintiff,  and  if  such  absence  on  the  part  of  McVeigh  continued  till  the 
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close  of  the  war,  with  knowledge  also  of  the  plaintiff  that  during  his  absence 
his  former  residence  was  sold,  and  his  household  establishment  broken  up, 
then  notice  of  protest  left  with  his  white  servant,  as  stated  in  the  notary's 
certiScate,  is  not  sufficient,  under  the  circumstances,  to  fix  him  with  the  lia- 
bilities of  an  indorser,  and  they  must  find  the  issue  for  him." 

lu  delivering  the  opinion  of  this  court  reversing  the  judgment  of  the  lower 
court  rendered  at  the  first  trial,  Burks,  J.,  commenting  on  tliis  instruction, 
and  the  refusal  of  the  trial  court  to  give  it,  said:  "This  instruction,  in  the 
main,  propounds  the  law  correctly,  I  think,  as  determined  by  the  decisions 
already  referred  to;  but  there  are  some  expressions  in  it  which  might  perhH|k3 
mislead  the  jury     It  is  not  plain  what  was  Intended  by  the  language  *  where  no- 
tice of  protest  could  not  legally  be  sent  them.'    It  may  have  been  intended  as 
an  affirmation  by  the  court,  as  matter  of  law,  that  notice  could  not  be  legally 
sent  to  McVeigh  during  the  war,  and  while  he  was  within  the  con  federate  lines, 
or  it  may  have  been  designed  as  a  direction  to  the  jury  that  such  a  deduction 
might  be  drawn  by  them;  or  it  may  possibly  have  been  employed,  in  the  con- 
nection-in  which  it  is  used,  as  merely  indicating  McVeigh^s  location  during 
hostilities.    It  is  not  clear  what  was  intended  by  it.    So  it  is  not  perceived 
how  the  knowledge  of  the  plaintiff  that,  during  McVeigh's  absence,  •  his  for- 
mer residence  vyas  sold  and  his  household  establishment  broken  up,'  affected 
the  sufficiency  of  the  notice  given  prior  to  the  acquisition  of  such  knowledge. 
8uch  knowledge  would  seem  to  be  a  circumstance  not  involved  in  the  issue. 
.While  the  instruction  was  open  to  the  objections  pointed  out,  it  was  in  the 
main  correct ;  and,  although  it  might  have  been  error  to  have  given  it  as  asked 
for,  it  was  equally  error  to  refuse  it  altogether;  for  the  refusal,  under  the  cir- 
cumstances, was  calculated  to  mislead  the  jury.    Though  an  instruction,  as 
asked,  is  not  wholly  correct,  yet,  if  the  general  refusal  of  it  may  mislead  the 
jury,  the  court  should  either  accompany  the  refusal  with  an  explanation  to 
the  jury,  or  should  give  them  an  instruction  stating  the  correct  proposition;*' 
referring  to  Pesihne  v.  STiepperaon,  17  Grat.  472;  Railroad  Co.  v.  Woods,  14 
Grat.  448;  Rosenhaums  v.  Weeden,  18  Grat.  785;  Ward  v.  Chum,  Id.  801; 
Wojnack  v.  Circle,  29  Grat.  192-207.     And  Judge  Burks  proceeds:  "I  am 
of  opinion,  therefore,  to  reverse  the  judgment  of  the  corporation  court  of 
the  city  of  Alexandria,  set  aside  the  verdict  of  the  jury,  and  remand  the  cause 
for  a  new  trial;  and  if  the  evidence  shall  be  substantially  the  same  as  on  the 
former  trial,  and  the  defendant  asks  for  an  instruction  in  conformity  with  the 
views  expressed  in  this  opinion,  to  direct  that  such  instruction  be  given.** 
Tancilw,  8eaton,  28  Grat.  601. 

The  order  of  reversal  contains  the  directions  indicated  in  the  opinion.  It 
is  not'  pretended  that  the  evidence  on  the  second  trial  was,  in  any  material 
particular,  different  from  what  it  was  on  the  first  trial.  The  sole  point  of 
controversy  in  both  trials  was  as  to  the  sufficiency  of  the  notice  of  demand, 
dishonor,  and  protest  to  bind  the  defendant,  as  indorser  of  the  note  sued  on. 
Hence  at  the  last  trial  the  defendant,  omitting  the  doubtful  language  in  the 
instruction  asked  for  on  the  first  trial,  as  pointed  out  by  Judge  Burks  in  his 
opinion,  asked  for  an  instruction  in  exact  compliance  with  the  mandate  of 
this  court  in  its  order  reversing  the  judgment  rendered  by  the  court  below  on 
the  first  trial,  and  the  court  below  gave  the  instruction  asked  for;  the  result 
of  which  was  a  verdict  and  judgment  for  the  defendant. 

That  the  trial  court  did  not  err  in  giving  said  instructions  for  the  defend- 
ant at  the  second  trial,  or  in  giving  either  of  them,  is  made  manifest  by  the 
ruling  of  this  court  when  the  csise  was  formerly  here.  And  in  the  light  of 
that  ruling,  as  well  as  of  former  decisions  of  this  court  involving  precisely 
the  point  decided,  it  is  clear  that  the  verdict  and  judgment  on  the  second  trial 
was  rigiit,  and  that  the  court  below  did  not  err  in  refusing  the  plaintiff's 
motion  to  set  aside  the  verdict  and  grant  a  new  trial.  See  McVeigh  v.  Bank, 
26  Grat.  785;  Bank  v.  McVeiuK  29  Grat.  546;  McVeigh  v.  Allen.  Id.  588. 

The  former  writ  of  error  brought  the  whole  case  up  to  this  court.    Then, 
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as  iiow»  the  single  point  in  oontroversj  was  the  sufficiency  of  the  notice  of 
protest.  This  court  then  settled  the  law  on  that  question*  and.  the  evidence 
at  the  second  trial  being  the  same  as  at  the  first  trial,  the  former  ruling  of 
this  court  became  the  law  of  the  case  in  all  subsequent  proceedings  therein. 
Sucli  is  .the  welUestablished  rule,  and  its  justness  and  propriety  is  unquestion- 
able. If  the  rule  were  otherwise,  there  oould  be  no  end  of  litigation.  Hence 
when,  upon  appeiil  or  writ  of  error,  a  question  in  tlie  cause  has  been  decided 
by  this  court,  that  decision  is  final  and  irrevocable,  and  cannot  be  re-exam- 
ined or  changed  upon  a  subsequent  appeal  or  writ  of  error  in  the  same  case; 
and  this  is  so  even  though  the  court  were  satisfied  that  its  former  decision 
was  erroneous,  and  wished  to  change  it.  See  Chahoori'a  Ca^e,  21  Grat.  822 ; 
CampbelVa  Ex'rs  v.  CampbeiVs  Ex'ra^  22  Grat.  649;  Perry  v.  Hailvxiy  Co,, 
44  Ark.  383;  Supei-visors  v.  KenniootU  94  U.  S.  498;  and  numerous  other 
cases. 

In  the  last-named  case,  Chief  Justice  Waite,  speaking  for  the  whole  court, 
said:  "It  is  settled  in  this  court  that  whatever  is  deoitied  here  upon  an 
appeal  cannot  be  re-exaniiaed  in  a  subsequent  appeal  of  the  same  suit.  Such 
subsequent  appeal  brings  up  for  consideration  the  proceedings  of  the  circuit 
after  the  mandate  of  this  couit."  But  it  will  be  observed  that  the  instruc- 
tions asked  for  by  the  plaintiff  at  the  second  trial  were  framed  with  the  view 
of  injecting  into  the  case  a  federal  question.  In  other  respects,  the  instruc- 
tions are  substantially  the  same  as  those  asked  for  by  the  plaintiff  and  given 
by  tlie  court  on  the  first  trial.  And  it  is  argued  that  this  court,  in  holding 
the  notice  of  dishonor  and  protest  of  the  note  sued  on  insufficieut,  erred  as  to 
one  of  the  legal  effects  of  the  facts  shown  to  exist  at  the  date  of  the  protest; 
erred  in  supposing  that,  by  reason  of  the  facts  proved,  the  holder. of  the  note 
and  the  indorser  stood  to  each  other  in  the  relation  of  public  enemies;  and 
this  instance  is  founded  upon  the  decision  of  the  supreme  court  of  the  United 
States  in  Mattlmoa  v.  MoStea,  91  U.  S.  7;  Band  v.  Moore,  98  U.  8.  598. 
And  it  is  also  argued  that  there  is  no  analogy  between  this  case  and  that  of 
McVeigh  v.  Bank,  so  far  as  the  question  of  the  jurisdiction  is  concerned; 
that  in  the  latter  the  federal  question  was  not  distinctly  raised  at  the  trial; 
and,  although  it  was  fully  discussed  in  the  opinion  of  the  court,  it  was  ex- 
pressly stated  therein  that  the  judgment  of  the  court  would  have  been  the 
same  although  the  views  held  upon  the  federal  question  had  been  the  reverse 
of  those  expressed  in  the  opinion ;  and  that  it  was  upon  this  ground  that 
the  case  of  Bank  v.  McVeigh^  98  U.  S.  332,  was  dismissed  for  want  of  juris- 
diction. 

It  is  useless  to  enter  into  a  discussion  of  the  federal  question  sought  to  be 
raised  by  the  instructions  asked  for  by  the  plaintiff,  and  refused  by  tlie  court 
below,  as  the  matter  thus  sought  to  be  introduced  into  the  case  was,  and  is 
entirely  irrelevant  and  foreign  to  the  issue.  For  the  same  reason  it  is  not 
necessary  to  discuss  the  legal  effect  of  the  proclamations,  respectively,  of  the 
president  of  the  United  States,  referred  to  in  said  instructions.  It  may  be  re- 
marked, however,  that  Bank  v.  McVeigh,  98  U.  S.  332,  by  no  means  sustains 
the  effort  to  obtrude  an  irrelevant  federal  question  into  this  case.  When  that 
case  went  from  this  court  to  the  supreme  court  of  the  United  States  the  writ 
of  error  was  dismissed  for  want  of  jurisdiction.  This  court  had  said  in  that 
case,  when  it  was  here:  "The  court  before  refused  to  give  any  opinion  on  the 
constitutionality  of  the  ordinance  of  secession,  as  it  does  now;  such  ques- 
tion being  irrelevant,  and  not  involved,  as  we  think,  in  the  decision  of  the 
cause.  The  decision  of  this  court  would  be  the  same,  whether  it  held  the  said 
ordinance  of  secession  to  be  constitutional  or  unconstitutional."  After  quot- 
ing this  passage  from  the  opinion  of  this  court.  Chief  Justice  Watte  con- 
cluded his  opinion  with  this  remark:  "A  careful  examination  of  the  record  sat- 
isfies us  of  the  correctness  of  this  statement.  The  case  was  decided  *upon  prin- 
ciples of  general  law  alone/  and  it  nowhere  appears  in  the  record  that  the  plaln- 
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tiff  in  error  set  up  or  claimed  any  *  title,  right,  privilege,  or  immimity'  under 
the  ooBiiiitution  or  authority  of  the  United  States  which  was  denied  him  by 
the  decision  below."  The  same  is  troe  in  this  case;  for  in  the  first  trial  in 
the  court  below  the  plaintiff  made  no  effort  to  raise  the  federal  question  now 
insisted  on,  and  the  court  below,  though  upon  a  mistaken  apprehension,  and 
this  court  when  the  case  was  formerly  before  it  on  writ  of  «ix>r,on  principles 
of  genera]  commercial  law  alone,  reversed  the  court  b^w,  and  remanded  Ukt 
4»use,  with  directions  for  a  new  trial. 

In  our  former  decision,  the  very  point  now  in  controversy  was  passed  upon, 
and  that  decision  is  beyond  the  power  and  control  of  t^is  or  any  other  court. 
8urely  the  men  effort  on  the  part  of  the  plaintiff  at  the  second  trial  to  ob- 
trude upon  the  consideration  of  the  court  a  question  wholly  irrelevaiit  and 
foreign  to  the  issue  cannot  confer  federal  Jurisdiction,  it  Is  obvious  tfaat  the 
court  below  not  only  did  not  pass  upon  any  federal  question,  but  in  effect  d^ 
dined  to  do  so,  when  by  the  plaintiff's  instructions,  the  effort  was  made  to 
beget  such  a  question.  So,  too,  Mc  Veigh  v.  AUen  went  from  this  court  to  the 
supreme  court  of  the  United  States,  and  that  court,  in  dedining  jurisdiction, 
said:  **  All  the  court  below  decided  was  that,  by  the  general  prindples  of  com- 
mercial law,  if  during  the  late  civil  war  an  indorser  of  a  ptomissory  note 
abandoned  hw  residence  in  legal  territory,  and  went  to  reside  permanenUy 
within  the  confederate  lines  before  the  note  matured,  a  notice  of  protest  left 
at  his  former  residence  in  the  loyal  territory  was  not  sufficient  to  charge  him. 
if  his  change  of  rniidenoe  was  known,  or  by  the  exereise  of  reasonable  dili- 
gence might  have  been  known,  to  the  holder  of  the  note  when  it  matured. 
Under  the  question  raised  by  the  chai^ge  as  given,  therefore,  we  have  no  ju- 
risdiction.'' 

The  case  in  hand  cannot  be  distinguished  from  iieVeigh  v.  Bank^  26  Grat. 
785,  and  29  Grat.  546;  and  McVeigh  v.  AlUn,  Id.  588.  Those  cases  settle 
the  law  in  this  court;  and  the  former  decision  of  this  court  in  this  case,  be^ 
ing  on  the  very  point  in  issue,  is  the  law  of  this  case.  The  judgment  of  this 
«ourt  in  McVeigh  v.  Bank^  eupra,  and  in  the  other  cases  last  above  referred 
to,  including  the  former  judgment  in  this  case  as  to  the  sufficiency  of  the  no- 
tice of  protest,  is  treated  as  if  it  rested,  and  was  intended  to  rest,  on  the  le- 
gal proposition  that  the  holder  and  indorser  were  enemies.  It  is  true  that 
Andbrson,  J.,  in  the  first  of  these  cases  speaks  of  them  as  standing  in  tbat 
i-elation  to  each  other;  but  this  was  purely  o6iter,  and  it  was  so  regarded  bj 
all  the  judges. 

The  legal  relations  subsisting  between  the  parties,  whether  that  of  enemies 
or  not,  wap  not  the  point  to  be  decided,  not  the  point  intended  to  be  decided, 
and  not  the  point  actually  decided.  The  court  decided  simply  that,  on  the 
facts  proved,  whatever  might  have  been  their  legal  effect  under  ordinary  cir- 
cumstances, the  notice  of  dishonor  was  insufficient.  And  this  it  decided  with 
the  case  of  Matthetoe  v.  MeStea  pressed  upon  it;  thereby  demonstrating  that 
its  decision  by  no  means  turned  upon  the  question  of  whether  the  ^rties 
stood  to  each  other  in  the  relation  of  enemies.  The  court  simply  decided 
that,  under  the  abnormal  and  extraordinary  condition  of  things  which  ex- 
isted at  the  maturity  of  the  notes,  and  the  exceptional  conditions  surronmi- 
ing  the  indorser,  all  known  to  the  holder,  the  notice  of  dishonor  whieb,  un- 
der ordinary  circumstances,  would  have  been  sufficient,  was  not  sufficient; 
that  due  diligenoe  varied  with  circumstances;  that  what  was  due  dUi^^ns^'e 
in  time  of  peace  might  cease  to  be  such  in  a  time  of  civil  commotion  and  so- 
cial revolution,  and  did  actually  cease  to  be  such  under  the  circumstance 
shown. 

For  these  reasons  the  judgment  below  must  be  affirmed,  with  costs  to  tbe 
defendant  in  error. 
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BSLYIN'S  £X*R8  V.  FiCEMCH. 

(SuprefM  Court  of  AppecJa  of  Virginia,    November  17,  1887.) 

1.  ExEcxrroBS  abd  Ai>miki8TBATob&— Action  against— Fbbsonal  and  Rbprbskntatitk 

Capacitt. 

Plaintiff  brought  suit  aRftinat  the  defendants,  desoribioff  them  as  executors,  etc., 
in  hie  declaration.  They  were  executors  under  the  will  of  John  A.  Belvin,  and  as 
such  were  managing  the  hotel  In  front  of  which  plaintiff  was  injured  by  falling 
through  a  cellar-hole  in  the  sidewalk,  which  defendants  had  failed  to  keep  prop- 
erly covered.  Defendants  demurred  to  the  declaration,  because  it  was  drawn  against 
them  as  executors  for  an  action  ex  ddicto.  HMy  that  though  they  were  liable  per- 
sonally, still  the  words  "  as  executors  "  were  merely  dsterifitio  peraonm  of  their  rela- 
tion to  the  property  and  their  duties  to  it,  and  were  not  objectionable. 

2.  Same. 

Defendants  were,  as  executors,  managing  a  hotel.  They  failed  to  keep  in  a  safe 
condition  a  cellar-hole,  through  which  plaintiff  fell.  He  brought  suit  against  them, 
describing  them  as  executors,  etc.  ifera,  that  a  Judgment  against  theui  de  bonit  pro- 
priii  was  valid. 

3.  Same. 

Defendants  were,  respectively,  executor  and  executrix  of  the  estate  of  John  A. 
Belvin,  deceased.  As  such  they  were  managing  a  hotel,  in  front  of  which  plaintiff 
was  injured  by  falling  through  a  defectively  covered  cellar-hole.  He  declared 
against  them  as  executors,  etc.  The  property  was  devised  to  them  as  executors. 
They  managed  it  as  such,  and  they  kept  and  settled  their  aecounta  as  such.  The 
defendants  contended  that,  in  respect  to  the  real  estate,  they  were  not  executors, 
but  trustees.  Held,  that  their  failure  to  keep  the  property  in  a  safe  oouditiou  was 
a  breach  of  their  duty  as  executors. 

Action  to  recover  damages  caused  by  the  alleged  negligence  of  defendants, 
executors  under  the  will  of  John  A.  Belvin,  deceased. 

Atkimson  d  Daviea,  C,  A,  Bohannon,  aud  Joa,  Chrisiian,  for  defendants 
and  appellants.    Meredith  A  Cocke  and  W.  M»  Twrpint  for  appellee. 

Richardson,  J«.  The  plaintiffs  in  error,  who  were  the  defendants  below, 
are  the  executor  and  executrix  respectively,  of  John  A.  Belvin,  deceased,  who 
died  testate,  seised  and  possessed  of  valuable  real  estate  in  the  city  of  Kich- 
mond,  Virginia.  By  the  fifth  clause  of  the  testator's  will  he  provided  as  fol- 
lows: ''I  devise  to  my  executors,  their  heirs  and  assigns,  all  of  my  improved 
real  estate,  *  *  *  upon  trust,  that  they  shall  hold  said  real  estate,  keep 
it  in  good  repair,  pay  the  taxes  and  insurances  thereon,  and  collect  the  rents 
therefrom."  Among  other  parcels  of  real  estate  of  which  the  testator  died 
seized  and  possessed,  is  the  property  known  as  the  "'St.  James  Hotel, "  fronting 
on  Twelfth  street  in  the  city  of  Richmond,  of  which  the  executors  took  charge 
upon  their  qualitlcaiion,  and  were  managing  and  controlling  the  same  when 
the  injuries  which  are  the  subject  of  this  suit  were  received,  ^tween  the 
curbing  of  said  street  and  the  entrance  to  the  hotel  is  a  cellar-hole,  a  part  of 
the  hotel  premises,  covered  over  by  wliat  is  called  an  ** area-light,"  composed 
of  glass  and  iron.  -  The  plaintiff  was  an  expressman,  and  on  the  day  men« 
tioned  in  the  declaration,  while  he  was  carrying  a  trunk  from  the  sidewalk 
into  the  hotel,  the  said  area-light  gave  way  under  him,  by  reason  whereof  he 
fell  into  the  cellar  beneath  and  sustained  serious  injuries.  He  thereupon  in- 
stituted the  present  action  of  trespass  on  the  case  against  the  executors  to  re- 
cover damages  for  the  injuries  received.  The  declaration  "complains  of 
Cliarles  £.  Belvin  and  Margaret  A.  Belvin,  executors  under  the  last  will  and 
testament  of  Jno.  A.  Belvin,"  and  alleges  that  the  defendants,  being  seized 
and  possessed  of  the  above-mentioned  premises,  did  '*  negligently  permit  the 
said  cellar-hole  to  be  and  continue  insufficiently  and  defectively  covered,"  by 
reason  of  which  the  plaintiff  was  injured  as  aforesaid.  The  defendants  de- 
murred to  the  declaration,  but  the  court  overruled  the  demurrer;  and  at  the 
trial, after  hearing  all  the  evidence,  the  jury  returned  a  verdict  for  the  plain* 
tUff,  and  assessed  his  damages  at  tl,bOO,  upon  which  the  court  entered  judg* 
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ment  de  honU  propriis ;  whereupon  the  defendants  obtained  a  writ  of  error 
and  s^uperaedeas  from  one  of  the  judges  of  this  court. 

The  finst  assignment  of  error  is  that  the  circuit  court  erred  in  overruling 
the  demurrer  to  the  declaration.  The  ground  upon  which  this  contention 
is  based  is  that  the  action  is  in  form  ex  ^licto,  and  is  against  the  defendants 
as  easecutarSf  and  is  therefore  not  maintainable.  The  general  principle,  un- 
doubtedly, is  that,  unless  authorized  by  statute,  a  personal  representative  can- 
not be  sued  as  such,  for  his  own  tort.  But  this  principle  does  not  apply  to 
the  case  in  hand;  for  here  the  action  is  not  against  the  defendants  in  their 
representati  ve  capacity,  but  is  against  them  personally.  It  is  true,  they  are  de- 
scribed as  executors,  but  this  is  merely  descr^tio  personcB,  and  may  be  stricken 
out  as  surplus.  Inasmuch  as  no  cause  of  action  is  set  forth  in  the  declanition 
for  which,  under  any  circumstances,  they  can  be  held  responsible  as  execu- 
tors. Besides,  there  is  no  well-founded  objection  to  the  declaration  as  it  is, 
for  by  describing  tlie  defendants  as  executors,  it  merely  sets  forth  their  rela- 
tion to,  and  consequent  duties  respecting,  the  property  mentioned  therein, 
and  then  it  further  alleges  that  for  their  failure  to  perform  those  duties, 
namely,  in  negligently  permitting  the  area-light  to  be  and  continue  in  an  un- 
safe condition,  they  are  answerable  personally  to  the  plaintiff  in  this  action; 
at  least,  such  is  the  substance  and  effect  of  the  allegations  in  the  declaration. 

In  Fitzhugh'a  Ex'rs  v.  Fitzhugh,  11  Grat.  300,  which  was  an  action 
against  an  executor,  the  declaration,  contained  three  counts,  two  of  which 
were  on  promises  for  which  the  executor  was  responsible  personally,  but  on  the 
third  was  not ;  and  on  that  ground  the  judgment  of  the  circuit  court  overrul- 
ing the  demurrer  to  the  declaration  was  reversed.  Judge  Daniel,  in  deliver- 
ing the  opinion  of  the  court,  said:  '*Tbe  promises  set  forth  in  the  first  two 
counts  can  create  no  liability  on  the  executor  as  «uch,  and  charge  him  only 
personally.  If  the  third  count  was  of  the  same  kind,  the  judgment  overrule 
ing  the  demurrer  might  most  probably  be  sustained;  for  in  the  case  of  Comer 
V.  CTieWf  8  Mees.  &  W.  850,  it  is  stated  as  law  that,  if  the  defendant  csould 
not,  under  any  circumstances,  be  liable  to  the  charges  made  against  him  aa 
executor,  those  words  in  the  declaration  might  be  struck  out  as  surplusage, 
which,  however,  could  not  be  done  in  a  case  in  which  a  defendant  could  not 
on  any  supposition  be  liable  in  that  character  on  the  contract  or  demand  de- 
clared on."  And  in  2  Williams,  Ex'rs,  1096,  it  is  said  that  when  the  nature 
of  the  debt  is  such  as  necessarily  to  make  the  defendant  liable  personally,  the 
judgment  will  be  de  bonis  propriis ,  although  he  be  charged  as  executor.  In 
the  case  of  Sims  v.  SUllwell,  8  How.  (Miss.)  176,  the  rule  is  stated  in  very 
much  the  same  terms,  and  in  2  Williams^  Ex'rs,  1099^  it  is  said  that  where 
the  executor  is  personally  liable,  the  naming  him  executor  may  be  regaided 
as  surplusage. 

These  views,  in  the  main,  dispose  of  the  second  assignment  of  error  also, 
which  is  that  the  circuit  court  erred  in  entering  a  judgment  de  bonis  prt^riis. 
The  evidence  shows  that  at  the  time  the  plaintiff  was  injured,  and  for  some 
time  prior  thereto,  the  defendants,  as  executors,  were  seized  of  and  were  con- 
trolling the  property  of  which  the  area-light  in  question  was  part.  It  also 
shows  that  the  injuries  complained  of  were  caused  by  the  giving  way  of  the 
area-light,  which  was  in  an  insecure  condition.  It  was  the  duty  of  the  de- 
fendant to  keep  the  area-light  in  a  safe  and  secure  condition,  and  this  duty, 
without  any  sufficient  excuse,  they  failed  to  perform.  The  jury  also  found 
that  the  negligence  of  the  defendants  was  the  proximate  cause  of  the  plain- 
tiff's Injuries  which  undoubtedly  renders  them  personally  responsible.  And 
why,  we  ask,  should  they  not  be  liable  for  their  own  neglect  of  a  plain  oflScial 
duty?  Grant,  as  we  do,  that  the  principle  invoked  in  their  behalf  is  a  correct 
one,  namely,  that  fiduciaries  ought  not  to  be  dealt  by  with  such  harshness  as 
to  deter  a  prudent  man  from  accepting  the  trust,  yet,  on  the  other  hand,  it  is 
equally  true  that  a  fiduciaty  ought  not  to  be  permitted  to  manage  the  trus^ 


Digiti 


zed  by  Google 


Ga.]  LOVE  V,  flTTATK.  893 

estate  in  bis  hands  in  such  a  manner  as  to  injure  others  with  impunity,  so  far 
as  any  personal  liability  on  his  partis  concerned,  and  to  bold  that  the  defend- 
ants are  not  personally  liable  in  the  present  case,  would  be  as  inconsistent 
i^ith  natural  justice  as  with  the  well-settled  principles  of  the  common  law. 

It  is  needless,  therefore,  to  inquire  what  would  have  been  the  plaintiff's 
remedy  if  the  injury  had  occurred  between  the  date  of  the  testator's  death  and 
the  qualification  of  tlie  defendants  as  his  executors,  for  no  such  question  arises 
in  the  case.  The  rule  applicable  here  is  accurately  stated  by  a  learned  writer 
as  follows:  "An  executor  or  administi-ator  cannot  be  sued  in  his  representa- 
tive character  for  his  own  wrongful  act  committed,  so  as  to  indict  personal 
injury  upon  another  while  administering  the  estate;  for  if  liable  at  all,  the 
act  is  outside  the  scope  of  his  official  authority,  and  he  must  be  sued  and  held 
responsible  as  an  individual. "  Schouler,  £x'  rs,  §  385.  And  the  rule  applies  as 
well  where  injuries  are  caused  by  the  negligence  of  an  executor  as  by  his  own 
intentional  wrong.    Packing  Co.  v.  Stevens,  12  Fed.  Rep.  279. 

It  is  contended,  however,  that,  in  respect  of  the  real  estate,  the  defendants 
are  not  executors,  but  trusteeSy  and  therefore  do  not  liold  the  property  as  set 
forth  in  the  declaration.  The  property,  as  we  have  seen,  was  devised  to  the 
defendants  as  executors,  in  trust  for  the  purposes  mentioned  in  the  will ;  and 
t  tie  evidence  shows  that  they  have  managed  it  as  executors,  and  have  kept  and 
settled  no  other  accounts  concerning  it  than  as  executors.  Their  failure  to 
keep  it  in  a  safe  condition  was  therefore  a  broach  of  their  duty  as  exeeators, 
8o  that  the  proofs  correspond  with  the  allegations  in  the  declaration. 

In  TreadtDell  v.  Cordis^  5  Gray,  341,  Chief  Justice  Shaw,  in  delivering  the 
opinion  of  the  court,  said:  ''A  testator  may  give  special  directions  in  his  will 
in  ]|pgard  to  investing  and  holding  property  and  executing  trust  respecting 
it,  and  such  directions  are  binding  upon  executors,  and  constitute  a  part  of  their 
official  duty»  so  that,  having  given  bond  with  sureties  to  administer  the  estate 
according  to  the  will,  a  failure  to  perform  them  is  a  breach  of  official  duty,  for 
which  thd  sureties  are  liable.  Such  directions  constitute  duties  incumbent  on 
an  executor,  superadded  to  the  ordinary  duties  of  the  office  of  an  executor.'' 
See,  alsot  8t€oope  v.  Chamhen,  2  Grat.  319.  These  principles  have  been  rec- 
ognized in  numerous  cases.  It  is  moreover  settled  law,  that,  where  injuries 
are  canseot  by  the  defective  and  insecure  condition  of  property,  such  as  is  com- 
plained of  in  the  present  case,  the  liability  of  the  owner  is  not  affected  by  the 
mere  fact  that  the  property  is  occupied  by  a  tenant,  if  tlie  wrong  causing  the 
damage  arises  from  the  non-feasance  or  misfeasance  of  the  former.  Todd  v. 
Flight,  9  G.  B.  ( N.  S.)  377.  See,  also,  Owings  v.  J<me8,  9  Md.  108 ;  tiwordi^ 
v.  Edgar,  59  N.  Y.  28;  House  v.  Metealf,  27  Conn.  631;  Packing  Co.  v. 
Stevens,  supra. 

in  view  of  the  principles  above  stated,  it  becomes  unneces.sary  to  consider 
whether  or  not  the  city  of  Bichmond  is  lialde  to  the  plaintiff,  the  defendant 
in  error  here,  because  of  the  defective  condition  of  the  sidewalk  by  reason  of 
the  insecure  condition  of  the  area-light,  the  fall  of  which  caused  the  injuries 
comphiined  of.  It  is  sufficient  to  say  that  the  evidence  establishes  negligence 
on  the  part  of  the  defendants,  for  the  consequences  of  which  the  plaintiff  is 
entitled  to  recover  damages  from  them  in  this  action.  We  find  no  error  in  the 
judgment  of  the  court  Mow,  and  the  same  must  be  affirmed,  with  costs  to 
the  defendant  in  error. 


Love  v.  State. 

{Supreme  Court  of  Georgia,    March  5,  1887.) 

DcRBSS— Thrxatb  of  Bodily  Habm—Sale  Ikvaliiutbd  by. 

Under  Code  Ga.  1882,  U  2633.  2752,  a  contract  of  sale  which  is  Uie  result  of  dures» 
on  the  part  of  the  purchaser  towards  the  vendor,  whereby  his  free  will  is  con- 
strained, and  his  consent,  induced  by  threats  of  the  purchaser  to  do  him  bodily 
harm,  is  void. 
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2.  8amx. 

The  defendant,  « tenmnt  of  the  prosecutor,  parchased  from  him  a  mule,  and  «ave 
a  note  for  $170,  secured  by  a  mortgage  on  the  mule,  100  bushels  of  corn,  and  3 
stacks  of  fodder,  the  corn  being  the  same  that  he  had  borrowed  from  the  prosecutor, 
and  agreed  to  return.  The  defendant  being  unable  to  pav  for  the  male,  returned 
it,  as  he  aliened,  in  saUsfaction  of  the  prosecutor's  entire  claim ;  bat  the  latter  con- 
tended that  he  was  to  have  all  the  com  raised  on  the  premises  that  year  in  settle- 
ment of  his  demand.  After  cursing  the  defendant,  the  prosecutor  told  him  if  he 
removed  the  corn  he  would  hurt  him,  and  defendant  replied  that  **he  would  have 
nothing  more  to  do  with  it,"  and  tacitly  assented  to  the  prosecutor's  ri^ht  to  it; 
but  he  8ubse<^uently  removed  the  com.  Held,  that  the  defendant's  consent  was  not 
free,  but  was  induced,  and  his  will  constrained,  by  the  threats  and  violent  conduct 
of  the  prosecutor,  and  that  the  agreement  was  void. 

3.  Salk— Dbliveby  to  Pass  Title— Removal  of  Goods  by  Vikdor— Labckny- 

In  order  to  vest  title  under  a  contract  of  sale,  the  agreement  must  ascertain  the  pre- 
cise article  to  be  delivered,  and  tfie  priceshould  be  agreed  upon  or  paid ;  and,  where 
the  article  purchased  is  to  be  taken  from  a  bulk,  it  should  be  set  apart  or  deliv- 
ered, or  there  should  be  an  agreement  to  consider  it  as  belonging  to  and  held  for 
the  purchaser.  Unless  these  steps  have  been  taken,  the  subsequent  carrying  away 
of  the  property  by  the  vendor  does  not  make  him  guilty  of  larceny. 

Error  from  superior  oourt,  Pulaski  oounty ;  Kibbee,  Judge. 
Martin  d  Cochran,  for  plaintiff  in  error.     C.  C.  Smithy  Sol.  Gen.,  (bj  Har- 
rison A  Peeples,)  for  the  State. 

Hall,  J.  The  question  on  which  this  case  turns  is  whether  the  contract 
between  the  defendant.  Love,  and  the  prosecutor,  Grace,  made  on  the  twenty- 
eighth  of  December,  1885,  conveyed  the  title  to  the  com  alleged  to  have  been 
stolen  by  the  defendant,  out  of  fcdm,  and  placed  it  in  Graoe.  If  it  did  not  so 
convey  title,  the  defendant  could  not  have  been  convicted  of  larceny  from  the 
house,  and  a  verdict  finding  him  guilty  would  be  contrary  to  law.  Whether 
the  contract  under  which  it  is  claimed  the  title  was  conveyed  to  the  prosecu- 
tor had  that  effect  will  depend  upon  its  validity  and  completeness. 

1.  It  is  scarcely  doubtful  that  this  contract  and  sale  was  the  result  of  duress 
on  the  part  of  the  prosecutor  towards  the  defendant,  whose  free  will  was  eon- 
strained,  and  whose  consent  was  induced  by  threats  of  the  prosecutor  to  do 
him  bodily  harm.  Those  threats  might  liave  constrained  his  will,  and  actu- 
ally have  induced  him  to  enter  into  this  contract  contrary  to  his  wiU.  If  such 
were  the  case,  it  would  not  only  avoid  the  contract,  but  do  away  with  the  sale 
which  it  is  alleged  was  thereby  affected.  Code,  8§  2693, 2637,  2752;  Crau^rd 
V.  Cato,  22  Ga.594;  Jonesy.Moger9,d6(ki.  157.  In  both  these  cases  the  party 
who  was  induced  to  malce  the  contract  by  duress  was  relieved  from  its  opera- 
tion and  effect,  and  it  was  declared  void  in  consequence  of  the  illegal  manner 
in  wlach  it  was  induced.  In  this  case  the  defendant  was  a  negro  and  a  ten- 
ant of  the  prosecutor,  who  had  borrowed  from  him  com,  made  on  the  place  the 
previous  year,  under  agreement  to  return  it  at  the  end  of  the  year  1885.  The 
prosecutor  had  sold  the  defendant  a  mule,  and  at  the  time  of  the  sale  took 
from  him  a  note  for  $170,  payable  on  the  first  day  of  October,  1^5;  and  at 
the  same  time  executed  to  him  a  mortgage  on  a  mule,  and  the  com  and 
fodder  then  on  the  place,  consisting  of  100  bushels  of  corn  and  3  stacks  of 
fodder.  This  note  and  mortgage  both  bore  date^n  the  fifteenth  of  November. 
1880,  and  the  corn  and  fodder  mentioned  in  them  was  that  which  the  defend- 
ant was  permitted  to  use,  and  wliich  he  promised  to  return  at  the  end  of  1885. 
It  seems  that  the  defendant  on  tlie  twenty-eighth  day  of  December,  1885,  luid 
paid  all  the  rent  due  to  the  prosecutor  for  the  year  1885,  and  had  also  paid  a 
store  account  which  he  owed  him;  but,  being  unable  to  pay  for  tlie  mule,  he 
had  delivered  it  to  the  prosecutor  on  tliat  day,  as  he  alleges,  in  satisfaction  of 
the  entire  claim  that  the  prosecutor  had  against  him.  The  prosecutor  insists 
that  he  was  also  to  have  the  com  made  on  the  place  that  year,  and  which  was 
stored  in  the  crib,  in  satisfaction  of  this  claim.  No  price  was  agreed  on  for 
the  corn  or  the  mule,  nor  was  the  quantity  of  com  ascertained.    The  pfos- 
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ecutor  supposed  that  there  were  ninety  or  a  hundred  bushels  of  corn  in  the 
crib,  worth  in  the  market  65  cents  a  bushel.  This  alleged  contract  was  made 
on  Saturday,  and  the  prosecutor  was  to  go  on  Monday  to  measure  up  the  corn. 
At  the  same  time,  the  defendant  turned  over  to  the  pix)Becutor  the  key  of  the 
crib,  which  prosecutor  redelivered  to  him,  to  enable  him  to  get  out  some 
clothing  and  meat  that  belonged  to  his  family.  On  the  trial,  the  prosecutor 
swore  that  the  defendant  agreed  to  turn  over  to  him  all  the  corn  and  fodder  in 
settlement  of  the  demand  he  held  against  him .  He  testified  that  he  cursed  the 
defendant  on  Saturday,  December  28th,  and  told  him  not  to  move  the  corn ;  said 
he  ought  to  have  cursed  him  more ;  and  told  him  if  he  moved  the  corn  he  would 
hurt  him.  Borum,  one  of  the  state's  witnesses,  swore  that  he  heard  Grace, 
the  prosecutor,  say  to  the  defendant  that  he  would  punish  him  if  he  moved 
the  corn.  The  defendant  replied  that "  he  would  have  nothing  more  to  do  with 
it."  Love,  another  witness  for  the  state,  swore  that  he  was  present  on  that 
day,  and  heard  the  prosecutor  tell  the  defendant  "if  he  moved  the  com  from 
the  crib,  he  would  get  his  meat.^  He  was  cursing  the  defendant,  "and  told 
him  it  was  his  com,  and  not  to  move  it;  for  if  he  did  he  would  hurt  him." 
The  defendant  in  his  statement  said  that  Grace  cursed  him,  and  had  out 
his  knife,  and  told  him  hot  to  move  it,  or  he  would  hurt  him;"  not  to  move 
any  of  the  corn  or  fodder;  that  he  was  going  to  take  it"  He  was  afraid  all 
the  time  that  Grace  was  going  to  hurt  or  kill  him.  He  never  did  consent  to 
his  taking  any  corn  or  fodder,  and  never  turned  it  over  to -him,  or  consented 
to  his  taking  it.  He  swore  he  would  kill  him  if  he  moved  it,  and  would  ask 
defendant  if  he  heard  him,  and  defendant  would  say  he  did.  The  defendant 
said  that  it  was  his  corn,  and  that  Gapt.  Martin,  his  lawyer,  told  him  he  could 
move  it,  as  he  had  never  given  it  up.  He  never  did  consent  that  Grace  should 
take  his  corn.  Grace  kept  him  afraid  of  him,  and,  when  he  said  he  was  go- 
ing to  take  it,  defendant  was  afraid  to  say  he  should  not. 

Although  the  prosecutor  had  the  right  to  rebut  this  statement,  it  is  some- 
what remarkable  that  he  offered  no  evidence  contradictinj;  or  explaining  its 
material  parts.  Taking  all  the  evidence  together,  it  is  quite  plain  that  the 
defendant's  consent  to  this  ari-angemeut  wats  not  free,  and  that  his  will  might 
have  been  constrained  by  the  threats,  and  his  consent  induced  by  the  violent 
conduct  of  the  prosecutor. 

2.  But  had  there  been  no  violence  or  intimidation  used  on  that  occasion, 
and,  had  the  contract  been  fair  and  voluntary,  it  is  not  certain  that  it  was 
sufficient  to  liave  vested  the  title  to  the  com  agreed  to  be  conveyed  by  it  in 
the  purchaser.  To  have  this  effect,  it  should  have  been  executed;  whereas 
it  was  only  executory.  Thf>re  was  no  cancellation  or  delivery  of  the  note  and 
mortgage  held  by  the  prosecutor  to  the  defendant.  No  price  was  paid,  and 
none  agreed  on.  The  quantity  of  corn  contained  in  the  crib  had  not  been  aa« 
certained.  This  was  to  be  done  by  measuring  on  the  following  Monday. 
There  was  no  estimate  noade  by  the  parties  as  to  the  quantity  contained  in 
the  crib.  According  to  the  mortgage,  the  quantity  of  corn  loaned  to  the  de* 
fendant  was  about  100  bushels.  So  incomplete  a  contract  could  scarcely,  un- 
der the  well-settled  rule  of  law,  divest  the  defendant's  title  to  the  property  in 
question,  and  vest  it  in  the  prosecutor.  The  principle  that,  in  order  to  vest 
title  under  a  contract  of  sale,  the  agreement  must  ascertain  the  precise  article 
to  be  delivered,  that  the  price  should  be  agreed  or  paid,  that,  when  the  quan- 
tity is  to  be  taken  from  a  bulk,  it  should  be  set  apart  and  delivered,  or  there 
should  be  an  agreement  to  consider  it  as  belonging  to  and  held  for  the  pur- 
chaser, seems  too  well  established,  both  by  our  own  decisions  and  the  decis- 
ions of  other  courts,  and  it  has  gone  into  the  text-books  on  sales  and  con- 
tracts. Botoer  v.  Anderson^  49  Ga.  148;  Flanders  v.  Maynard,  58  Ga.  56; 
1  Benj.  Sales,  §  408;  Id.  488,  508,  and  succeeding  sections  passim. 

That  the  defendant  could  not  be  indicted  for  stealing  corn  when  he  had  not 
parted  with  the  title,  and  had  only  entered  into  a  contract  to  part  with  it, 
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which  was  inchoate  and  not  fully  performed  by  either  of  the  parties,  we 
think  is  too  plain  to  admit  of  doubt.  To  justify  his  conviction  the  evidence 
should  have  removed  all  reasonable  doubt  upon  this  point,  as  well  as  upon 
the  question  of  the  duress  by  which  the  defendant  may  have  been  induced  to 
enter  into  the  agreement.  Justice,  as  it  seems  to  us,  requires  a  fuller  in- 
vestigation of  these  questions  than  this  record  discloses  was  had  on  this  trial. 
Judgment  reversed. 


CHRisnfi  t.Whalet. 

{Supreme  Court  of  Georgia,    June  14,  1887.) 

1.  ExBcunoK — 8ale— Agrkemekt  for  Redemptioh. 

If,  at  a  &ir  sale  under  execution,  the  purchaaer  boys,  pays  the  monev«  and  takes 
title,  under  an  agrceuient  with  the  defendant  in  execution  that  the  latter  oiay  re- 
deem, and  there  is  no  change  of  }>ossession,  and  afterwards  another  judgment  far 
another  debt  is  rendere^I  against  the  defendant,  and  while  that  judgment  is  out- 
standing the  contract  of  redemption  is  executed  in  part,  and  by  reason  of  such 
part  execution  the  purchaser,  at  the  instance  of  the  defendant,  conveys  a  portion 
of  the  property  to  a  third  person  by  absolute  deed,  and  there  is  still  no  chaiif^  of 
possession,  and  none  occurs  up  to  the  death  of  the  defendant,  a  period  of  live  years 
after  the  date  of  the  deed,  and  of  14  years  after  the  sheriflTs  sale,  that  portion  of 
the  property  embraced  in  such  deed  is  prima  facie  subject  to  levy  and  sale,  under 
the  junior  judgment,  as  the  property  of  the  defendant. 

2.  Same— RiGBTB  of"  Purchaser— Estoppel. 

A  person  who  knowa  or  believes  that  property  is  subject  to  an  outstanding /I.  fcL, 
is  not  estopped  from  purchasing  the>i.j^.,  and  subjecting  the  land  to  its  payment, 
by  reason  of  having  previously  to  his  purchase  given  his  consent  that  the  land 
be  conveyed  to  the  present  claimant;  it  being  doubtful  whether  the  claimant  was 
to  take  the  deed  as  a  volunteer  or  as  a  purchaser  for  value.  Generally,  the  pur- 
chaser of  a  fi.  fa.  has  all  the  right  of  the  plaintiff  from  whom  he  purchased,  and 
a  claimant  who  seeks  to  cut  down  these  rights  by  estoppel  m  pait  most  prove 
clearly  the  matter  of  estoppel. 
iBylkilnu  by  the  Court.) 

'  Error  from  superior  court,  Terrell  county;  Boynton,  Judge. 

This  case  was  argued  at  the  last  term,  and,  by  order  of  the  coart,  reargued 
at  the  present  term. 

X.  C.  Ifoyl  and  Simmons  A  Guerry,  (by  Harrison  A  Peeples,)  for  plaintiff 
in  errot.    C.  B.  Wooten  and  /.  G»  Parks,  (by  /.  H.  Lumpkin^)  contra. 

'  Bleckley,  C.  J.  A  fl.  fa.  in  favor  of  Jones,  ordinary,  for  use  of  Dunbar 
and  wife,  against  Cherry,  principal,  and  Whaley  st  al.,  securities,  based  on  a 
judgment  rendered  December  4,  1869,  was  levied  on  certain  real  estate,  and 
D.  K.  Christie  interposed  a  claim  to  a  half  interest  therein.  The^./a.  had 
been  transferred  to  J.  C.  Whaley,  and  was  proceeding  f6r  his  benefit.  The 
undisputed  facts  are  as  follows:  Whaley,  the  father,  was  in  possession  of 
five  lots  and  three  half  lots  of  land,  as  far  back  as  20  years  previous  to  his 
death,  and  continued  so  in  possession  until  he  died,  in  1883.  A  judgment 
was  rendered  against  him  in  1868,  and  in  February,  1869,  all  these  lands  were 
sold  under  it,  and  purchased  by  Kaigler  for  $1,800;  and  the  sheriff  made  bim 
a  deed.  At  the  time  of  the  sale  it  was  agreed  that  Whaley  might  redeem  the 
land.  In  December,  1869,  a  second  judgment  was  rendered  against  Whaley 
in  favor  of  another  creditor.  In  March.  1878,  Kaigler  conveyed  10  acres  of 
this  land  to  Whaley  the  younger;  and  all  of  one  lot  except  that  10  acres,  to- 
gether with  two  of  the  half  lots,  to  R.  Christie.  The  consideration  expressed 
in  the  former  deed  was  $30;  in  the  latter,  $500.  At  some  time  not  stated. 
he  also  conveyed  to  Parrott,  the  brother  of  the  elder  Whaley's  wife,  a  part  of 
the  original  purchase;  but  how  much  does  not  appear.  Parrott  paid  nothing, 
and  held  for  Mrs.  Whaley,  his  sister.  In  November,  1883.  B.  Christie  con- 
veyed to  his  brother  (the  claimant)  an  undivided  half  of  the  lot.  and  of  the 
two  half  lota  embraced  in  the  deed  from  Kaigler  to  B.  Christie.    The  oonaid- 
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eration  expressed  in  this  deed  is  910,  and  it  is  only  a  qaitclaim  title.  In  Oc- 
tober, 1885,  the  fl.  fa.  issued  upon  the  second  judgment  above  mentioned 
was  assigned  to  Whaley  the  younger,  and  shortly  afterwards  was  levied  on 
the  lot  and  the  two  half  lots  embraced  in  Kaigler's  deed  to  R.  Christie.  There- 
upon a  claim  was  interposed  by  Christie,  the  brother,  to  an  undivided  half  of 
the  lands  thus  levied  upon. 

It  is  apparent  that  none  of  the  land  is  put  in  controversy  by  the  litigation 
on  this  claim,  except  an  undivided  half  of  that  which  Eaigler conveyed  to  H. 
Christie;  and  that  this  undivided  half  was  conveyed  by  U.  Christie  to  his 
brother,  tlie  claimant,  by  quitclaim,  the  consideration  expressed  being  $10. 
The  claimant's  title  depends  upon  (1)  the  slieriff's  deed  to  Kaigler;  (2)  Kaig- 
ler's  deed  to  Christie;  (3)  B.  Christie's  deed  to  the  claimant.  The  right  to  sell 
the  land  under  the  pending  levy  depends  upon  its  being  bound  by  the  second 
judgment,  notwithstanding  the  sheriff's  sale  under  the  first  judgment. 

At  this  point  dispute  begins,  and  the  first  question  raised  is  whether  Kaig- 
ler purchased  at  the  sheriffs  sale  bona  fide  for  himself,  or  whether  that  sale 
was  fraudulent,  and  made  to  defeat  the  debt  upon  which  the  second  judgment 
>vas  afterwards  rendered.  Parrott  testifies  that  the  object  of  the  sale  was  to 
defeat  that  debt,  but  he  does  not  explain  how  he  knows  it,  nor  say  who  had 
this  object  in  view,  or  who  had  knowledge  of  it  besides  himself.  On  the  other 
hand,  there  is  no  evidence  that  the  land  was  worth  more  than  Kaigler  bid  for 
it,  or  that  he  did  not  pay  the  whole  amount  of  his  bid,  or  that  the  judgment 
under  which  it  was  sold  was  not  an  honest  judgment,  founded  on  an  honest 
debt.  Kaigler  testifies  that  he  bought  for  himself,  and  accounted  to  the  plain- 
tiff in  the  judgment  ( who  was  his  sister)  for  the  purchase  money.  He  admits 
that  Whaley  remained  in  possession,  just  as  before  the  sale,  and  never  paid 
any  rent. 

Coupled  with  the  question  of  the  bona  fldea  of  the  sale  is  the  further  ques- 
tion whether  Whaley  did  not  redeem  in  his  life-time,  and  thus  again  become 
the  true  owner,  even  if  the  true  sale  was  good  and  valid.  It  will  be  observed 
that  some  facts  already  stated,  and  some  yet  to  be  stated,  bear  on  both  these 
questions  with  more  or  less  force.  Kaigler  testified  that,  when  he  conveyed 
to  R.  Christie,  Whaley  still  owed  him  a  balance  of  $300  or  $400.  In  refer- 
ence to  the  deed  from  Kaigler  to  B.  Christie  the  testimony  is  not  harmonious. 
According  to  Kaigler,  Christie  applied  to  him  to  purchase  the  land  embraced 
in  that  deed.  The  price  was  fixed  at  $300,  and  the  deed  was  made ;  neither 
Christie  nor  Whaley  paying  an>i;hing.  Christie  was  to  pay  Kaigler  a^  soon 
as  he  could,  but  gave  no  note  or  mortgage.  No  time  was  fixed  for  payment, 
the  agreement  being  that  Christie  was  to  pay  as  soon  as  he  could  make  the 
money  out  of  the  land,  and  at  the  time  of  trial  he  still  owed  for  it.  Accoixi- 
ing  to  Christie,  Whaley  wanted  to  borrow  of  him  $285,  and  offered  to  get 
Kaigler  to  make  a  deed  to  secure  the  loan,  with  interest.  Witness  loaned 
the  money  to  Whaley,  and  Kaigler  made  the  deed.  Witness  neither  paid, 
nor  agreed  to  pay,  Kaigler  anything  for  the  land.  Witness  got  corn  from 
Whaley  on  the  loan  for  several  years,  the  quantity  not  remembered,  except 
27  bushels  at  one  time,  worth  65  cents  to  $1  per  bushel.  Whaley  the  younger, 
transferee  of  the  junior^. /a.,  testified  that  the  money  borrowed  by  Whaiey, 
tlie  father,  from  R.  Christie,  was  paid  to  Kaigler,  and  thereupon  Kaigler 
made  the  deed  to  Chpstie  to  secure  him  for  the  loan,  and  that  the  loan  had 
not  been  repaid. 

As  to  the  deed  from  B.  Christie  to  his  brother,  the  claimant,  the  evidence 
of  the  former  is  that  these  parties  had  an  interest  in  Whaley's  estate,  and  the 
latter  wanted  a  part  of  this  land,  and  threatened  that,  if  witness  did  not  give 
him  half  of  it,  he  would  bring  up  the  junior  ft,  fa.  against  Whaley,  and 
sell  the  land.  Under  legal  advice,  witness  thought  it  would  be  best  to  make 
him  a  quitclaim  deed,  which  he  did  in  consequence  of  this  threat.  No  money 
was  paid.  The  deed  was  not  made  in  consideration  of  any  agreement  by 
v.38.E.no.l7— 57 
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claimant  to  improve  the  land.  Claimant  cultivated  a  part  of  the  land  in  1885, 
and  made  several  bales  of  cotton.  The  claimant,  in  his  testimony,  admitted 
that  he  did  propose  to  buy  up  theft,  fa. ,  provided  R.  Christie  did  not  claim 
the  land,  but  stated  that  R.  Christie  told  him  the  land  was  his,  and  that  no 
one  had  any  interest  in  it  but  himself;  also  that  he  heard  him  tell  another 
witness  (who  contirmed  the  statement  in  his  testimony)  that  his  money  paid 
for  the  land,  that  it  was  his  property,  and  that  Whaley  had  no  interest  in 
it.  He  further  testified  that  the  land  was  without  fences  or  houses,  and  un- 
fit to  cultivate;  that  E.  Christie  said  if  he  (claimant)  would  fence  the  land, 
put  the  houses  in  order,  and  fit  the  place  for  cultivation,  he  would  convey  half 
of  it  to  him;  that  he  (claimant)  agreed  to  this,  and  the  deed  was  made;  that 
he  made  the  fence,  repaired  the  houses,  and  put  the  place  in  order  for  cultiva- 
tion, spending  $275  in  so  doing.  It  appeared  from  testimony  not  disputed 
that,  when  the  claimant  was  threatening  B.  Christie  to  buy  up  the  junior  >L 
fa.,  Whaley  the  younger,  who  afterwards  bought  it,  said  that,  owing  to  the 
tangled  condition  of  the  Whaley  estate,  Christie  might  make  the  deed  to 
claimant,  and  they  would  settle  the  matter  afterwards;  also  that,  when  the 
now  pending  levy  was  made,  Whaley  the  younger  agreed  not  to  subject  R. 
Chrlstie^s  half  of  the  property. 

The  jury  found  the  property  subject.  The  claimant  moved  for  a  new  trial 
on  the  f ollowi ng  among  other  grounds :  ( 1 )  Because  the  verdict  was  contrary 
to  law  and  evidence.  (2)  Because  the  court  refused  to  charge  as  follows:  "If 
you  believe  that  J.  C.  Whaley,  the  transferee,  advised  R.  Christie  to  make  a 
deed  to  the  land  in  controversy  to  claimant,  then  the  land  is  not  subject.'* 
(3)  Because  the  court  erred  after  charging:  "If  claimant  purchased  the  land 
for  a  valuable  consideration  from  R  Christie,  and  without  notice  of  the 
agreement  between  Christie  and  J.  D.  Whaley,  then  the  land  would  be  suli- 
ject. "  Thereupon  claimant's  counsel  immediately,  and  in  the  presence  of  the 
jury,  asked  the  court  to  charge  "that  if  the  jury  believed  from  the  evidence  that 
R.  Ciiristie  agreed  to  deed  a  half  interest  in  the  land  to  claimant,  in  consider- 
ation that  he  should  fence  and  improve  it,  and  if  they  should  believe  that  the 
deed  was  so  made,  and  that  claimant  performed  his  part,  then  that  would  be 
a  valuable  consideration. ''  The  court  refused  to  do  so,  but  said  that  he  oould 
not  intimate  what  the  evidence  was,  and  then  said  that  a  valuable  considera- 
tion was  something  representing  a  money  value. 

NOTE  BT  TlIE  COURT. 

The  charge  set  out  in  the  third  ground  should  be  corrected  by  the  general 
charge.  After  the  verbal  request  set  out  in  the  third  ground,  the  court 
charged:  "It  is  not  the  province  of  the  court  to  instruct  what  the  evidence  is; 
but  a  valualile  consideration  is  something  having  a  money  value,  or  represent- 
ing a  money  value."     The  motion  was  overruled,  and  the  claimant  excepted. 

A  person  who  knows  or  believes  that  property  is  subject  to  an  outstanding 
ft.  fa,  is  not  estopped  from  purchasing  theft,  fa„  and  subjecting  the  land  to 
its  payment,  by  reason  of  having  previously  to  his  purchase  given  his  consent 
that  the  land  be  conveyed  to  the  present  claimant;  it  being  doubtful  wb^ber 
the  claimant  was  to  take  the  deed  as  a  volunteer,  or  as  a  purchaser  for 
value.  Generally,  the  purchaser  of  aft.  fa.  has  all  the  right  of  the  plaintiff 
from  whom  he  purchased,  and  a  claimant  who  seeks  to^ut  down  these  rights 
by  estoppel  in  pais  must  prove  clearly  the  matter  of  estoppel. 

If,  at  a  fair  sale  under  execution,  the  purchaser  buys,  pays  the  money,  and 
takes  title,  under  an  agreement  with  the  defendant  in  execution  that  the  lat- 
ter may  redeem,  and  there  is  no  change  of  possession,  and  afterwards  another 
judgment  for  another  debt  is  rendered  against  the  defendant,  and  while  tliat 
judgment  is  outstanding  the  contract  of  redemption  is  executed  in  part,  and 
by  reason  of  such  part  execution  the  purchaser,  at  the  instance  of  the  defend- 
ant, conveys  a  portion  of  the  property  to  a  third  person  by  absolute  deed,  mad 
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there  is  still  no  change  of  possession*  and  none  occurs  up  to  the  death  of  the 
clefendant»  a  period  of  five  years  after  the  date  of  the  deed,  and  of  fourteen 
years  after  the  sheriff's  sale,  that  portion  of  the  property  embraced  in  such 
deed  \b  prima /a4!ie  subject  to  levy  and  sale,  under  the  junior  judgment,  as 
the  property  of  the  defendant.    Judgment  affirmed. 


NiiJEs  V.  Gbootsb. 

(Supreme  Qntri  of  Georgia,    March  14,  1887.) 

1.  EASBMBim— UVAirrHOBIZXD    CORVKYANCB    OF— ACTIOW    FOB    MONXT    HaD    AWD    R»- 

OBIVXD. 

A  grantor  of  realty  sold  to  a  railroad  company  a  right  of  way  aorosB  his  own  land 
and  that  of  his  grantee,  whose  deed  was  unrecorded,  receiving  a  gross  sum  for  both 
tracts.  Meki,  that  the  grantee  could  recover  of  the  grantor  the  full  amount  received 
by  him  lor  the  right  of  way  across  the  land  of  the  former,  though  it  be  more  than 
the  actual  value  of  the  land  occupied  by  the  right  of  way. 

2.  Bamb. 

In  an  action  brought  by  the  grantee  of  realty,  holding  under  an  unrecorded  deed, 
against  her  grantor,  for  the  recovery  of  a  part  of  the  money  received  by  him  from  the 
Bale  in  gross  of  a  right  of  way  to  a  railroad  company  across  his  own  land,  and  that 
of  his  grantee,  the  court  instructed  the  jury  that,  if  they  should  find  that  in  the  sale 
to  the  railroad  company  the  parties  treated  all  the  land  as  equally  valuable,  then 
the  plaintiff  could  recover  an  amount  proportionate  to  her  share  of  the  land  so 
sold.  Held  that,  in  view  of  the  fact  that  there  was  evidence  to  show  that  the  money 
was  received  in  bulk  for  the  whole  riglit  of  way,  and  that  the  plaintiff's  land  was 
as  valuable  as  defendant's,  the  instruction  was  correct. 

Error  from  superior  court,  Fulton  county;  Marshall  J.  Clarke,  Judge. 
Abbott  A  Smithy  for  plaintiff  in  error.    O.  A.  ffotoell  and  P.  X.  Jfynatt, 
for  defendant  in  error. 

Blandford,  J.  It  appears  in  this  case  that  Niles  was  the  owner  of  a  cer- 
tain tract  of  land  lying  west  of  the  city  of  Atlanta,  and  that  he  sold  and  con- 
veyed to  one  Joseph  us  Camp  10  acres  of  this  tract,  by  a  proper  deed  of  con- 
veyance. Camp  conveyed  it  to  other  persons,  and  finally  the  title  became 
vested  in  Mrs.  Groover.  The  deed  which  Niles  made  to  Camp  had  never  been 
recorded.  Niles  sold  a  right  of  way  to  the  railroad  company  through  his  own 
land,  and  also  through  the  land  of  Mrs.  Groover,  100  feet  wide,  for  a  railroad 
track,  and  made  the  railroad  company  a  deed  to  the  same,  and  receivjad  for 
this  right  of  way  a  gross  sum  of  money.  Mrs.  Groover  brought  an  action  for 
money  had  and  received  (for  that  is  technically  what  this  action  is)  against 
Kiles,  to  recover  from  him  the  money  ho  had  received  from  the  railroad  com- 
piiny  for  this  land  of  hers. 

It  was  argued  here  in  behalf  of  the  plaintiff  in  error  that  Mrs.  Groover 
could  not  recover  anything  more  than  the  value  of  the  land  which  had  been 
sold  by  NUes.  We  think  tliat  this  view  of  the  case  is  untenable.  It  makes 
no  difference  what  the  land  is  really  worth.  No  matter  what  its  intrinsic 
value  may  be,  if  he  sold  it  without  authority,  and  received  a  greater  sum  of 
money  for  it  than  it  was  worth,  he  held  that  money  for  her  use,  and  she  can 
maintain  this  action. 

The  only  ground  of  the  motion  for  new  trial  insisted  upon  is  the  third, 
which  is  as  follows:  Because  the  court  erred  in  charging  the  jury  as  follows: 
**  It  yon  find  that  the  plaintiff  is  entitled  to  recover,  then  she  ought  to  recover 
lier  rightful  proportion  of  the  money  which  Mr.  Niles  received.  What  would 
be  a  rightful  proportion  must  depend  upon  what  the  transaction  between  Mr. 
Niles  and  the  railroad  company  was.  If,  in  the  sale  from  Niles  to  the  rail- 
road company,  he  and  the  railroiid  company  treated  all  parts  of  the  land  which 
were  conveyed  by  him  to  the  company  as  equally  valuable,  then  the  plaintiff 
would  be  entitled  to  a  proportion  of  the  purchase  money  corresponding  to  the 
proportion  in  which  she  held  the  land  as  to  quantity;  that  is,  in  such  a  case 
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as  I  have  just  pat»  you  would  find  out  how  much  land  there  was  In  all,  and 
then  you  would  find  out  what  proportion  of  that  land  she  owns,  and  then  al- 
low her  a  snm  of  money  corresponding  to  that  proportion;"  the  foregoing  be- 
ing the  whole  charge  of  the  court  on  that  branch  of  the  case. 

1.  It  is  insisted  by  the  plaintifF  in  error  that  this  charge  of  the  coort  was 
wrong.  We  do  not  think  it  was,  under  the  facts  of  this  case,  taking  into  con- 
sideration the  testimony  of  Mr.  Adair.  He  testified  that  the  land  was  sold  as 
a  right  of  way  through  the  entire  tract  of  land  of  Niles,  and  also  of  Mrs. 
Groover,  and  that  the  money  for  the  same  was  paid  in  bulk;  but  he  further 
testified  that  her  land  was  worth  as  much  as  Niles*  land,  although  there  is 
evidence  to  the  contrary  of  that,  by  Mr.  Rice«  another  witness  who  testified 
in  behalf  of  the  plaintiff  in  error.  The  court  gave  this  charge  as  applicable 
to  the  testimony  of  Adair;  and  he  gave  the  contrary  proposition  as  appUcaUe 
to  the  testimony  of  Eice  and  others.  We  think  the  charge  is  correct,  and 
that  the  verdict  of  the  jury  is  amply  sustained  by  the  evidence. 

2.  We  have  been  asked  to  give  damages  in  tliis  case  for  the  bringing  of 
the  case  to  this  court.  It  wiU  occur  to  counsel  for  the  defendant  in  error  that 
there  was  a  motion  made  to  dismiss  this  writ  of  error  on  certain  grounds,  and 
the  time  occupied  in  the  argument  of  that  motion  was  almost  equal  to  the 
time  consumed  in  tl)e  argument  of  the  main  case,  so  we  refuse  to  give  such 
damages.    Judgment  afiirmed. 


Wilson  and  others  v.  ToLSOir. 

(Supreme  C&urt  qf  GeorgioL    March  14,  1887.) 

KioonABLi  Inbtbumkhts— Action  on — Ivoobses  *'roB  Collbotioii." 

One  who  is  the  holder  of  a  promissory  note  as  indorsee  "  for  collection  "baa  aoch 
an  interest  therein  that  he  may  maintain  an  action  upon  it,  but  subject  to  all  the 
defenses  that  could  have  been  made  to  it  in  the  hands  of  the  payee. 

Error  from  city  court  of  Atlanta;  Van  Epfs,  Judge. 
Frank  A,  Arnold,  for  plaintiffs  in  error.    Candler,  Thomson  (ft  Candier, 
for  defendant  in  error. 

Blandfobd,  J.  This  was  an  action  upon  a  promissory  note,  brought  by 
Tolson,  indorsee.  The  note  was  payable  to  a  man  named  R.  O.  Bandall. 
Randall  indorsed  the  note  "for  collection,"  for  his  account,  to  Tolson.  Tolaoa 
brought  an  action  in  his  own  name  on  this  note.  A  motion  was  made  to  dis- 
miss, because  it  appeared  on  the  face  of  the  note  that  Tolson  had  no  interest 
in  it,  and  no  legal  title,  and  consequently  could  not  maintain  an  action  on  it. 
The  court  refused  to  dismiss  the  action,  and  this  is  the  first  exception  upon 
which  is  assigned  error. 

1.  We  think  that  in  this  the  court  was  right;  that  this  qualified  indorse- 
ment to  Tolson  put  such  an  interest,  such  a  legal  title,  in  him,  as  woald  au- 
thorize him  to  bring  suit.    There  can  be  no  doubt  about  that. 

2.  The  defendants  filed  a  plea  of  failure  of  consideration,  in  which  they  al- 
leged that  the  note  was  given  for  certain  land;  the  note  showing  on  its  face 
that  it  was  for  a  certain  number  of  acres  of  land  near  Atlanta,  and  that  Ran- 
dall, the  payee  of  the  note,  was  the  owner  of  this  land.  They  alleged,  further, 
that  William  H.  Holcombe  was  agent  to  sell  the  same,  and  went  with  them 
to  show  them  the  land ;  that  he  showed  them  one  corner  of  the  land,  and  then 
showed  them  another  comer,  which  he  informed  them  was  a  corner  of  this 
land,  and  showed  them  other  land  as  a  part  of  the  same  tract  The  land 
shown  on  the  lower  side  of  the  track  was  elevated,  and  was  covered  with  oak 
timber,  and  was  a  good  site  for  a  residence  or  two  residences.  Afterwards 
Holcombe  sold  this  land  to  Wilson  and  Hudson,  who  paid  part  of  the  purchase 
money  of  the  land,  believing  that  this  elevated  land  which  had  the  oak  and 
timber  on  it  was  part  of  the  tiuct  which  they  were  buying;  it  having  been 
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shown  to  them  as  such  by  Holcombe,  the  agent  of  Randall.  When  the  plain- 
tiifs  in  error  went  to  build  upon  the  land,  they  ascertained  that  this  portion 
of  the  land  was  not  a  part  of  the  tract  which  belonged  to  Randall;  that  it  be- 
longed to  other  parties.  They  plead  this  as  failure  of  consideration,  and  in- 
troduced evidence  strongly  tendfing  to  sustain  that  plea. 

After  the  evidence  of  the  plaintiff  and  defendants  had  been  introduced,  the 
court  thereupon  withdrew  the  defendants'  (the  plaintiffs  in  error  here)  de- 
fense from  the  jury,  because  they  had  failed  to  show  that  Tolson  was  not  a 
bona  ftde  bolder  of  the  note  without  notice;  and  instructed  the  jury  to  find 
for  the  plaintiff,  withoat  more.  We  think  that  the  plaintiffs  in  error  had  a 
right  to  file  any  defense  to  this  note  in  the  hands  of  Tolson,  a  qualified  indorsee, 
that  they  might  have  filed  if  the  suit  had  been  brought  by  the  payee,  Randall; 
and  we  think  the  court  was  therefore  wrong  in  holding  that  Tolson  was  a 
bona  fide  holder  of  the  note  for  value,  under  section  2785  of  the  Code. 

It  appeared  from  the  indorsement  on  the  note  that  he  was  not  such  a  bona 
flde  holder.  He  received  the  note  for  a  particular  purpose,  for  the  use  of 
Randall.  The  suit  was  prosecuted  for  the  use  of  Randall.  Tolson  could 
maintain  that  suit,  but  the  note  was  open  to  all  the  defenses  which  could  have 
been  made  to  it  in  the  hands  of  Randall,  the  payee  of  the  note,  dee  GatUden 
V.  8?ie?iee,  20  Ga.  531. 

We  therefore  reverse  the  Judgment  of  the  court  below,  upon  that  ground, 
viz.,  that  the  court  erred  in  instructing  the  jury  to  find  for  the  plaintiff. 
Judgment  reversed. 

Wheelaw  v.  Clarke  and  others. 

«  {Supreme  Court  of  Georgia.    March  16,  1887.) 

Cbkditobb*  Bilit-Pbaybb  fob  Injunction  and  Recbivbb— Appbal. 

On  appeal  from  a  creditors'  bill,  asking  for  an  injunction  and  a  receiver,  when  It 
appears  that  the  allegations  of  the  complaint  have  been  squarely  denied,  and  the 
afiidavits  of  the  opposing  parties,  upon  the  bearing,  are  contradictory,  the  decision 
of  the  court  below  refusing  to  grant  the  prayer  of  complainant's  bill  will  not  bedia* 
turbed. 

Error  from  snperior  court,  Fulton  county;  Mabshaix  J.  Clarke,  Judge. 
Arnold  A  Arnold^  for  plaintiff  in  error.    /.  C  Reedt  for  defendants  in 
error. 

Blandford,  J.  The  plaintiff  in  error  exhibited  her  bill  against  the  de- 
fendants in  error  and  others,  in  which  she  alleged  that  she  was  a  judgment 
creditor  of  William  H.  Clarke;  that  she  had  caused  an  execution,  issued  upon 
her  judgment,  to  be  levied  on  certain  real  estate;  and  that  this  had  been 
claimed  by  Annie  B.  Clarke,  the  wife  of  W.  H.  Clarke.  The  bill  alleges  that 
certain  real  estate  had  been  purchased  by  Clarke,  and  paid  for  out  of  his 
money,  (including  the  land  levied  upon,)  and  that  he  had  caused  deeds  to  the 
same  to  oe  made  to  his  wife,  in  order  to  defraud  bis  creditors,  and  hinder 
them  in  the  colUection  of  their  claims.  It  also  states  that  part  of  this  money 
may  have  been  paid  by  Mrs.  Annie  B.  Clarke  out  of  her  separate  estate,  the 
amount  thus  paid  not  being  known.  Discovery  is  waived  as  to  the  main  de- 
fendants in  the  bill,  Clarke  and  his  wife. 

The  bill  also  alleges  that  certain  other  persons  have  mortgages  against  this 
real  estate,  but  does  not  say  that  these  mortgages  were  obtain^  fraudulently, 
or  with  any  fraudulent  purpose;  and  it  prays  that  the  mortgagees  may  answer, 
setting  forth  what  amount  of  money  they  lent  Mrs.  Clarke,  the  amount  they 
have  received  on  account  of  the  mortgages,  and  the  amount  still  due.  Com- 
plainant asked  that  an  injunction  issue  to  restrain  Clarke  and  his  wife  from 
selling  and  disposing  of  this  land,  and  also  that  a  receiver  be  appointed  to 
take  charge  of  it,  collect  the  rents,  issues,  and  profits,  and  hold  them  for  the 
benefit  of  the  creditors  of  Clarke. 
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At  the  hearing  of  the  application  for  injimction  and  receiver,  various  affi- 
davits were  read  in  behalf  of  the  complainant,  and  also  in  behalf  of  the  de- 
fendants. The  affidavits  were  contradictory,  and  the  defendants  denied 
squarelj  the  allegations  in  the  complainant's  bill.  The  court  below,  under 
the  circumstances,  refused  to  grant  the  injunction,  and  appoint  a  receiTer. 
We  cannot  say  that  he  abused  his  discretion  in  so  refusing,  and  the  judgment 
is  therefore  affirmed. 


French  and  others  v.  Bobinson. 
(Supreme  Oourt  of  Qeorgia.    March  16.  1887 ) 

VlKDOB  AKD  VeWDEE— PKFECTIVft  TlTLE—PEKrECTlOW— ACTION   FOB  DAMAGES. 

In  1870  plaintiff  purchased  of  defendants,  a  firm,  certain  land.  The  deed  was 
made  in  the  firm  name.  Since  that  time  plaintiff  had  been  in  thequiet  and  peace- 
able possession  of  the  land.  In  1883  plaintiff,  as  he  claimed,  discovered  that  he  did 
not  have  a  good  title  to  the  land,  because  the  members  of  the  firm,  aa  individuals, 
did  not  sign  the  deed.  He  made  application  to  the  firm  to  rectify  the  supposed  de- 
fect, and  In  1884  the  members  of  the  firm,  as  individuals,  ratified  the  deed  of  the 
firm.  Held^  that  plaintiff  could  not  sustain  a  suit  for  damages  because  of  ibe  fail- 
ure of  the  members  of  the  firm  to  ratiiy  the  deed  sooner. 

Error  from  superior  court,  Fulton  county;  Richard  H.  Clark,  Judge. 
Candler,  Thomson  dk  Candler,  for  plaintiffs  in  error      Walter  R,  Brotan, 
for  defendant  in  error. 

Hall,  J.  Bobinson  purchased  from  French,  Richards  &  Co.,  throngti 
their  attorneys  in  fact,  John  M.  Clarke  &  Son,  a  lot  in  the  city  of  Atlanta, 
and  took  from  said  French,  Richards  &  Co.,  in  their  firm  name,  on  the  eightb 
day  of  February,  1870.  a  joint  bond  for  title  to  the  same,  to  be  conveyeil  by* 
the  said  firm  to  him,  the  said  Robinson,  upon  his  compliance  with  the  condi- 
tions therein  mentioned;  and  on  the  thirteenth  of  Jane,  1870,  Robinson  hav- 
ing complied  with  the  conditions  of  the  bond,  French,  Richards  &  Co.,  by 
their  said  attorneys,  executed  and  delivered  to  him  a  deed,  in  their  firm  name, 
conveying  to  him  the  premises.  Upon  the  sale  of  the  lot,  Robinson  immedi- 
ately went  into  possession.  After  it  was  executed  he  remained  in  possession 
under  and  by  virtue  of  tliat  conveyance.  Ascertaining,  aa  he  alleges,  that 
the  deed  in  the  firm  name  of  the  grantoi-s  was  insufiicieut  to  convey  the  title 
of  the  individual  members  of  the  firm,  he  applied,  on  the  thirtieth  of  August, 

1883,  to  his  vendors,  for  an  execution  of  a  deed  to  the  same  premises,  to  be 
made  both  by  the  firm  and  in  the  individual  name  of  each  member  composing 
the  same.  This  application  was  made  through  £.  Y.  Clarke,  surviving  mem- 
ber of  the  late  firm  of  John  M.  Clarke  &  Son,  who  wrote  to  Fi-ench,  liichards 
&  Co.  that  the  party  objected  to  the  deed  given  throngli  the  power  of  attor- 
ney from  them  to  Clarke  &  Son;  claiming  that  the  individual  names  of  ttie 
makers  were  necessary,  under  the  law;  and  further  stating  that  it  was  all 
right  so  far  as  the  sale  was  concerned,  and  that  there  could  be  no  harm  in 
satisfying  the  wishes  of  the  purchaser.  For  various  reasons,  this  request  to 
have  a  deed  executed  by  the  individual  members  of  the  firm  of  French,  Rich- 
ards &  Co.  to  Robinson,  was  not  attended  to  until  the  eighth  of  Noveml>er, 

1884.  At  that  date  the  individual  members  of  the  firm  of  French,  Richards 
&  Co.  signed  an  entry  made  by  Robinson  on  the  back  of  the  deeil,  made  in  the 
name  of  the  partnership,  to  the  following  elfect,  i.  e,,  that  at  the  date  of  the 
execution  thereof  Clarke  &  Son  were  the  duly-constituted  attorneys  and  agents 
of  the  individual  members  of  the  firm,  and  were  empowered  by  them  to  make 
the  deed;  and  they  thereby  ratified  and  affirmed  the  instrument  and  sale,  and 
signed  the  acknowledgment  both  as  a  firm  and  as  individuals  composing  the 
firm. 

Between  the  date  of  the  application  made  for  the  correction  of  the  deed  and 
^its  ratification,  Robinson,  by  himself  and  his  agents,  made  some  three  trips 
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from  Atlanta  to  the  city  of  Philadelphia,  for  the  purpose  of  procurlDg  this 
ratification.  After  the  ratification  was  thus  procured,  he  brought  suit  by  at- 
tachment against  French,  Ricliards  &  Co.,  returnable  to  the  superior  court  of 
Fulton  county,  alleging  therein  that  he  had  sustained  damages  by  reason  of 
their  failure  to  make  the  ratification  at  an  earlier  date;  that  his  damages  accrued 
from  his  inability  to  sell  or  mortgage  the  land  deeded  by  them  as  a  firm  to 
blm;  that  he  had  lost  the  amount  of  his  expenses  and  certain  attorney's  fees 
necessarily  incurred  in  endeavoring  to  procure  this  ratification.  On  the  trial 
the  defendants,  French,  Uichards  &  Co.,  demurred  to  the  declaration  upon  the 
ground  that  it  set  forth  no  cause  of  action  against  them.  The  demurrer  was 
overruled,  and  the  jury,  under  the  evidence  admitted,  and  the  charge  of  the 
eourt,  found  for  the  plaintiff  $200;  and  in  addition  thereto  the  sum  of  $28  for 
interest,  and  $20  for  attorney's  fees.  Whereupon  thedefendants  made  a  mo- 
tion for  a  new  trial,  upon  the  several  grounds  in  said  motion  set  forth;  which 
being  overruled,  they  brought  the  case  to  this  court;  and  their  bill  of  excep- 
tions and  writ  of  error  made  the  only  questions  necessary  for  our  determina- 
tion. 

We  are  of  opinion  that  the  demurrer  to  the  declaration  was  weU  taken, 
and  should  have  l>een  sustained.  The  plaintiff  got  the  deed  for  which  he 
bargained,  and  his  complaint  makes  a  case  of  mutual  mistake  between  the  par- 
ties, as  to  the  sufficiency  of  the  deed  of  the  firm  to  convey  the  fee  vested  in 
each  of  the  partners  as  tenants  in  common  to  the  lot  in  question.  The  pur- 
chaser went  into  possession,  and  remained  in  the  undisturbed  and  adverse 
possession  of  the  land  for  more  than  13  years  before  he  made  any  attempt  to 
have  the  alleged  mistake  corrected.  There  is  evidence  in  the  record  showing 
that  the  money  paid  for  the  land  was  turned  over  to  the  vendors  and  received 
by  them.  The  receipt  of  the  proceeds  of  the  sale,  or  any  part  of  them,  by  the 
Individual  members  of  the  firm,  was  a  ratification  of  the  same;  and  this 
places  it  upon  the  same  footing  as  if  each  of  the  partners,  as  tenants  in  com- 
mon, had  in  person  taken  part  in  the  transaction;  and  the  purchaser  thus  be- 
came entitled  to  assert  his  purchase  against  each  and  all  of  them  This  con- 
ferred upon  him  a  title  to  the  land,  good  and  valid  both  in  law  and  in  equity. 
Sewell  V.  Holland,  61  Ga.  608.  But,  after  the  express  ratification  was  made, 
he  acquired  no  right  thereby  to  go  against  the  original  vendors  for  expenses 
incurred  by  reason  of  their  delay  in  executing  the  same.  It  seems  to  be  well 
settled  by  the  common  law  that  a  purchaser,  without  an  express  stipulation  to 
the  contrary,  must  pay  the  cost  of  the  conveyance.  Winter  v.  Janes,  10  Ga. 
191,  (8  H.  N.)  201;  Bayne  v.  Bernhardt  12  Ga.  152.  This  dispenses  with  the 
•onsideration  of  other  questions  made. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  superior  court, 
with  directions  to  sustain  the  demurrer  and  dismiss  the  suit. 

Judgment  reversed,  with  directions. 


Hull  9.  Alabama  Gold  Life  Ins.  Co. 

{Supreme  Court  of  Georgia,    March  21,  1887.) 

Iksitrance— Action  ow  Policy— Jurisdiction  under  State  Laws. 

A  foreign  insurance  company  claimed,  asa  defense  to  an  action  on  a  policy  issued 
by  it,  that  there  was  no  allegation  or  proof  that  the  company  was  doing  business 
in  the  state,  and  that  the  policy  was  made  payable  ontside  the  state,  and  conse- 
quently the  statutes  of  the  state  did  nut  apply  to  it.  The  ai)plication  for  the  policy, 
and  the  policy  Itself,  and  the  declaration,  showed  that  the  company  was  doing 
business  in  the  state ;  and  the  company  in  its  defense  did  not  plead  that  they  w*ere 
not  doing  business  in  the  state,  and  did  nothing  to  oust  the  jurisdiction  of  the  court. 
Beid,  that  it  was  sufficiently  shown  that  the  company  was  doing  business  in  the 
state,  and  subject  to  its  laws. 

Sams— Action  on  Policy— Demand. 

A  verdict  in  favor  of  the  beneficiary  in  a  life  insurance  policy  was  set  aside,  one 
grohnd  being  that  there  was  no  evidence  of  a  demand  for  payment  upon  the  com* 
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pany.  After  proofs  of  death,  and  the  policv  by  its  terms  became  dae,  plaintiff's 
agent,  recognized  as  her  agent  by  henieuana  the  company,  rei)eatedly,  and  in  va- 
rious ways,  made  demands  upon  the  company  for  payment  of  the  |>olicy,  and 
finally  sent  a  person  to  the  principal  office  of  the  company,  who  made  a  demand 
there  for  payment,  and  at  that  time  the  company  admitted  the  receipt  of  former  de- 
mands upon  it  by  plaintifiTs  agent.  The  law  does  not  prescribe  any  particular 
furiu  ol  demand.  Heid^  that  the  court  erred  in  setting  aside  the  verdict  on  thai 
ground. 
S.  Same—Action  on  Policy— Damages  foe  Bad  Faith. 

Plaintiff,  the  beneficiary  in  a  life  insurance  policy,  had  a  verdict  against  the  com- 
pany for  the  amount  of  the  policy,  for  damages,  for  bad  faith  in  the  failure  of  the 
company  to  pay  the  policy  in  th^  time  stipulated,  and  for  counsel  fees.  The  couTt 
set  aside  the  verdict,  one  ground  being  that  there  was  no  evidence  of  bad  fiiitk  on 
the  part  of  the  company.  The  evidence,  and  the  defenses  pleaded  by  defendant* 
showed  that  defendant  had  put  off  the  payment  of  the  policy  on  t)^e  pretext  of 
wanting  to  investigate  the  matter,  but  that  defendant  made  no  effort  to  investigate, 
or  to  ascertain  facts  to  sustain  a  defense  to  the  policy.  After  the  commencement 
of  the  suit  defendant  offered  to  settle  by  paying  the  face  of  the  policy  BM,  that 
from  the  facts  recited  and  the  circumstances  the  jury  might  properly  have  inferred 
"bad  faith." 

Error  from  city  court  of  Savannah:  Harden,  Judge. 
Oarrard  «&  Meldrim,  for  plaintiff  in  error.    John  M.  Gtierard,  (by  brief.) 
for  defendant. 

Hall,  J.  George  G.  Hull  took  from  the  Alabama  Gold  Life  Insurance 
Company,  a  foreign  corporation  doing  business  in  the  state  of  Georgia,  a  pol* 
icy  of  insurance  on  his  life  for  ^,000.  After  his  death,  his  widow,  Mary  C. 
Hull,  instituted  her  action,  commenced  by  attachment,  against  this  company, 
for  the  recovery,  not  only  of  the  insurance  money  and  interest  due  thereon, 
but  also  for  damages  and  counsel  fees,  which  she  alleged  in  her  declaration 
accrued  to  her  by  reason  of  their  bad  faith  in  failing  to  make  payment  within 
60  days  after  a  demand  had  been  made  upon  them  for  this  money.  The  jury, 
on  the  trial  of  this  case,  returned  a  verdict  for  the  amount  of  the  policy,  to- 
gether with  8  per  cent,  interest,  (the  rate  allowed  under  the  laws  of  Alabama,) 
twenty-tive  percent,  damages  for  withholding  payment,  and  $750  for  counsri 
fees  incurred  in  bringing  and  prosecuting  this  suit.  A  motion  for  new  trial 
was  made  on  various  grounds.  The  verdict  was  set  aside  by  the  court  below 
upon  two  grounds :  ( 1 )  Because  the  judge  alleged  there  was  no  evidence  show- 
ing tiiat  any  demand  had  been  made  in  accordance  with  section  2850  of  the 
Ck)de;  and  (2)  because  there  was  no  evidence  showing  "bad  faith"  in  with- 
hohling  payment  of  the  policy  beyond  the  time  prescribed  by  law.  The  spe- 
cial defenses  set  up  were  three:  (1)  That  Mr.  Hull,  in  his  application  for  this 
policy,  had  misrepresented  his  age,  he  representing  his  age  to  be  45  at  that 
time,  whereas,  they  alleged,  he  was  then  50  years  of  age;  (2)  because,  in  vi- 
olation of  one  of  the  conditions  of  the  policy,  Mr.  Hull  had  become  intemper- 
ate in  his  habits,  and  used  stimulants  to  an  extent  that  contributed  to  his 
death;  that  his  death  was  caused  by  the  use  of  these  stimulants;  and  (3)  be- 
cause no  demand  had  been  made  on  the  company  for  the  amount  due  upon  the 
policy. 

By  the  terms  of  the  policy,  the  company  had  90  days  given  them  after  the 
death  before  the  policy  fell  due.  The  proofs  of  death  were  promptly  made  out; 
Mrs.  Hull,  through  her  agent  and  son-in-law,  Mr.  Baldwin,  applying  to  this 
company  for  forms  and  directions  to  make  out  these  proofs  of  death.  From 
time  to  time  various  demands  were  made  by  Mr.  Baldwin,  as  her  agent.  She 
swore  that  lie  was  her  agent.  He  swore  the  same  thing,  and  the  company 
recognized  and  treated  with  him  as  her  agent.  After  the  policy  became  due, 
Mr.  Baldwin,  having  previously  notified  them  of  his  purpose,  sent  a  person 
to  Mobile,  Alabama,  where  the  principal  office  of  this  company  was  located, 
and  made  a  direct  demand  upon  them  for  the  payment  of  the  policy.  They  de- 
clined that  demand.    They  acknowledged  the  receipt  of  the  former  demands 
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of  Mr.  Baldwin,  stnting  that  they  were  holding  up  this  matter  for  investiga- 
tion. It  does  not  appear  that  they  ever  busied  themselves  about  ascertaining 
the  facts  to  sustain  two  of  these  pleas.  When  the  trial  of  the  case  commenced, 
they  withdrew  the  cliarge  of  misrepresentation  as  to  age.  At  the  end  of  the 
trial,  they  utterly  abandoned  the  ground  that  Mr.  Hull's  death  was  the  result 
of  intemperate  habits. 

After  this  suit  was  brought,  they  made  an  attempt,  without  informing 
themselves  of  these  facts,  to  get  a  settlement  out  of  the  attorneys  of  Mrs.  Hull 
for  the  amount  of  the  policy.  That  settlement  was  declined.  Mrs.  Hull  felt 
that  it  was  her  duty  to  vindicate  the  reputation  of  her  husband,  and  seems  to 
have  been  more  intent  upon  that  object  than  she  was  to  recover  the  amount 
due  her  under  this  policy.  There  is  no  sort  of  doubt  as  to  the  proof  as  to  the 
amount  of  attorney's  fees;  and  tlie  facts  recited  in  relation  to  the  defenses, 
and  the  attendant'  circumstances,  afford  abundant  evidence  from  wliich  the 
jury  might  have  inferred  "bad  faith"  on  the  part  of  the  company  in  with- 
holding payment  of  the  policy. 

The  interpretation  of  the  term  '*bad  faith,"  as  used  in  this  act,  is  not  a 
new  question.  It  has  been  several  times  before  us.  There  are  two  cases  in 
74  Ga., — the  case  of  Insurance  Co,  v.  Edwards ^  220,  and  that  of  Insurance 
Co,  v.  Qrehan^  642, — in  which  the  meaning  of  the  worda  "bad  faith,"  in  sec- 
tion 2850  of  the  Code,  was  fixed,  if  an3rthing  can  be  fixed  by  the  repeated 
decisions  of  this  court.  This  case  comes  f  uUy  within  the  principle  laid  down 
in  those  decisions;  and  it  is  a  far  more  aggravated  case,  it  seems  to  me,  in  its 
circumstances,  than  either  of  those  two.  We  think  there  was  evidence,  and 
abundant  evidence,  to  show  that  there  was  "bad  faith"  in  withholding  this 
payment  on  the  part  of  the  company;  and  that  they  were  liable  for  the  dam- 
ages and  attorney's  fees  found  against  them  by  this  verdict. 

As  to  the  demand,  the  statute  does  not  prescribe  any  particular  form  of  de- 
mand. It  does  not  say  whether  it  shall  be  in  writing,  or  whether  a  verbal 
demand  will  suffice.  It  is  sufficient,  however,  in  this  instance,  to  remark 
that  the  demand  was  made  after  the  policy  by  its  terms  was  due,  and  before 
that  time  repeated  requests  were  made  by  Mr.  Baldwin  acting  as  agent  of 
Mrs.  Hull ;  that  the  company  recognized  him  as  her  agent;  that  she  ratified 
his  acts  all  the  way  through;  that  he  used  every  effort  of  which  he  was  ca- 
pable to  bring  about  a  solution  of  this  difficulty  without  a  resort  to  law,  even 
going  so  far  as  to  promise  the  company  to  assist  in  its  investigation  of  this 
claim,  by  affording  it  any  information  in  his  power;  and  I  will  state  in  pass- 
ing that  they  did  not  inform  him  what  was  the  nature  of  their  objections  t« 
the  payment  of  the  claim.  When  at  length  they  set  them  up,  by  way  of  de- 
fense, and  attempted  to  establish  them,  they  utterly  failed,  and  with  proper 
effort  it  is  apparent  that,  before  the  expiration  of  the  60  days  from  the  de- 
mand, they  could  and  ought  to  have  ascertained  that  their  alleged  defenses 
were  utterly  frivolous.  It  does  not  appear  that  the  company  ever  thought  of 
rejecting  or  repudiating  that  demand,  or  of  questioning  Mr.  Baldwin's  au- 
thority to  make  them,  until  after  this  suit  had  been  actually  instituted.  The 
evidence  to  support  the  demand  is  abundant,  and  we  hold  that  it  was  a  suffi- 
cient compliance  with  the  terms  of  the  act  of  the  legislature,  as  embodied  in 
section  2850  of  the  Code. 

There  were  two  other  questions  made  in  the  brief  of  counsel,  which  were 
argued  here, — one  was  tliat  there  was  no  allegation  and  no  proof  that  this 
foreign  insurance  company  was  doing  business  in  the  state  of  Georgia;  tliat 
the  policy  was  payable  at  Mobile,  Alabama,  and  that  for  that  reason  the  stat- 
ute in  relation  to  these  damages  did  not  apply  to  it.  We  have  already  said 
that  it  was  sufficiently  alleged  and  sufficiently  shown,  from  the  face  of  the 
policy  itself,  from  the  application  for  it,  and  from  divers  other  sources,  that 
this  company  was  doing  business  in  the  state  of  Georgia.  They  have  not 
pleaded  that  they  were  not  doing  business  in  the  state,  and  have  done  noth- 
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ing  to  oast  the  jurisdiction  of  the  court.  The  statute,  by  its  terms,  is  posi- 
tive that  a  '^foreign  insurance  company,  doing  business  in  this  state,"  in  all 
eases  when  a  loss  occurs,  shall  be  liable  to  the  penalties,  provided  they  act  in 
"bad  faith''  in  withholding  payment.  That,  we  think,  is  a  sufficient  anawer 
\o  the  last  position  taken  by  counsel  for  the  company. 

We  direct  that  the  judgment  of  the  court  below  be  reversed,  thar  the  verdict 
of  the  jury  stand,  and  judgment  be  entered  thereon  in  favor  of  the  plaintiff  for 
the  several  sums  found  in  her  favor. 


Jay  V,  Wklchel.  ^ 

{Supreme  Qmrt  of  Qeorgia.    April  4,  1887.) 

1.  Mortgage— What  Ck>NSTiTUTES. 

A  deed  of  bargain  and  sale,  absolute  in  ita  terms,  and  parportini?  to  convey  the 
fee  in  consideration  of  $90  lu  hand  paid,  passes  title;  and  an  entry  indorsed  apon 
it,  and  signed  by  the  grantee,  to  the  effect  that  the  deed  is  to  be  returned  to  (he 
grantor,  canceled,  on  condition  that  the  grantor  shall  pay  to  the  grantee  $90  bj  a 
specified  time,  with  interest,  does  not  convert  the  instrument  into  a  mere  mortgage. 

2.  Limitation  of  Actions— Adversb  Posbession— Possession  under Mobtqage  Gbahteb. 

Possession  remaining  with  the  grantor,  and  never  surrendered,  is  held  under  the 

grantee,  and  is  not  adverse  to  his  title ;  and  neither  prescription  nor  the  statute  of 
mitations  is  available  as  a  defense  to  an  action  of  ejectment  founded  on  the  deed. 
8.  MoBTOAGft— What  Gonstitutes— Equitable  Relief. 

If  the  conveyance  was  really  made  as  security  for  a  debt,  the  appropriate  equitable 
relief  could  be  administered,  with  proper  pleadings  for  that  purpose. 
iSyUabus  by  the  Qmrt.) 

Error  from  superior  court,  Lumpkin  county;  Estes,  Judge. 
Wier  Ohyd,  (by  S,  Bamett,  Jr.,)  for  plaintiff  in  error.    R.  H.  Baker,  (by 
Harrison  <fe  Peeples  and  W.  F,  FirUey,)  for  defendant. 

Blbcklet,  C.  J.  In  1B60  Jay  executed  a  deed  to  Welchel,  conveying  cer- 
tain land.  It  was  an  ordinary  deed,  absolute  in  all  its  terms,  conveying  the 
land  in  fee-simple,  with  warranty  of  title.  Upon  the  back  of  it  was  indorsed 
an  entry  signed  by  Welchel,  the  grantee,  to  the  effect  that  it  was  to  be  re- 
turned to  Jay,  canceled,  on  condition  that  Jay  paid  by  a  certain  time  $90, 
with  interest  thereon  from  date.  This  entry  on  the  back  is  of  the  same  date 
as  the  deed  itself.  An  action  of  ejectment,  after  the  lapse  of  many  years,  was 
brought  by  Welchel  against  Jay.  and  on  the  trial  this  deed  was  offered  in  ev- 
idence, and  objected  to,  on  the  ground  that  it  was  a  mortgage,  and  not  a  con- 
veyance of  title.  The  court  overrult  d  the  objection,  and  a  verdict  was  ren- 
dered for  the  plaintiff,  Welchel,  for  the  land,  and  a  small  amount  for  mesne 
profils.  A  motion  was  made  for  a  new  trial,  on  two  grounds  only, — one  that 
tlie  verdict  was  contrary  to  law  and  evidence;  and  the  other  that  the  court 
erred  in  admitting  in  evidence  the  deed  over  the  defendant's  objection.  The 
motion  for  a  new  trial  was  denied. 

1.  A  deed  of  bargain  and  sale,  absolute  in  its  terms,  and  purporting  to  con- 
vey the  fee  in  consideration  of  $90  in  hand  paid,  passes  title;  and  an  entry  in- 
dorsed upon  it,  and  signed  by  the  grantee,  to  the  effect  that  the  deed  is  to  be 
returned  to  the  grantor,  canceled,  on  condition  that  the  grantor  shall  pi^  to 
the  grantee  $90  by  a  specified  time,  with  interest,  does  not  convert  the  instru- 
ment into  a  mere  mortgage. 

It  will  be  noticed  that  this  entry  does  not  recite  tiiat  there  is  any  debt  due 
from  one  of  tliese  parties  to  the  other.  It  simply  gives  an  option  to  the  party 
who  made  the  deed  to  have  it  returned  canceled,  on  condition  that  he  pays 
the  sum  specified  with  interest  from  date,  and  a  time  is  appointed  for  the  pay- 
ment to  be  made.  Now,  this  may  have  been  a  debt,  or  it  may  haye  been  a 
contract  simply  to  allow  the  maker  of  the  deed  to  have  the  land  back  upon 
condition  that  he  paid  for  it  the  price  agreed  upon.    The  parties  did  not  put 
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in  writing,  either  in  the  deed  itself  or  in  the  indorsement,  any  evidence  that 
it  was  made  to  secure  a  deht.  They  left  that  in  parol;  and  to  constitute  a 
mere  mortgage,  passing  no  title  and  creating  only  a  lien,  the  mortgage  as  a. 
whole  must  be  in  writing.  It  must  show  a  debt,  and  it  must  show  a  purpose 
to  secure  the  payment  of  the  debt.  There  could  be  no  action  maintained  upon 
this  indorsement  in  favor  of  the  holder  of  the  deed  against  the  maker.  It 
contains  no  promise  to  pay;  no  obligation  was  talcen  by  Jay  upon  himself  to- 
pay  the  i$90.  He  simply  had  the  option  to  make  the  payment,  and  to  get  his 
deed  back  if  he  did  make  it.  Upon  the  question  whether  the  deed  was  in  fact 
given  as  a  security,  the  indorsement,  thougli  not  direct,  is  very  powerful  cir* 
cumstantial  evidence,  and,  aided  by  other  evidence,  might  establish  the  fact 
in  a  proceeding  to  redeem.  But  the  objection  was  made  to  the  instrument 
simply  upon  its  own  terms,  when  it  was  tendered  in  evidence;  and  we  think 
the  objection  was  properly  overruled,  for  the  deed,  with  or  without  the  indorse- 
ment, is'a  conveyance  of  title,  and  not  a  mortgage.  Though  no  particular 
form  is  necessary  to  constitute  a  mortgage,  it  must  clearly  indicate  the  cre- 
ation of  a  lien,  specify  tlie  debt  to  secure  which  it  is  given,  and  the  property 
upon  which  it  is  to  take  effect.    Code,  §  1955. 

2.  In  the  argument  here,  it  is  insisted  that,  as  the  evidence  showed  that  the- 
possession  of  the  land  continued  in  the  maker  of  the  deed  from  the  time  it 
was  executed  and  delivered  up  to  1886,  w^hen  this  action  was  brought,  there 
was  possession  for  more  than  20  years,  and  that  the  action  must  fail  on  that 
account.  Again,  it  was  urged  that,  as  the  deed  was  shown  by  parol  evidence 
to  be  a  security  for  a  debt,  the  debt  was  barred  by  the  statute  of  limitations, 
and  therefore  the  deed  went  with  it.  We  think  neither  of  these  positions  is 
tenable.  The  possession  was  held  under  the  deed  by  permission,  and  ther& 
never  was  any  surrender  of  the  permissive  possession  so  as  to  make  a  point 
for  adverse  possession  to  begin;  therefore  prescription  did  not  run.  Code,  § 
2679;  Ford  v.  ffolmeSf  61  Ga.  419.  On  the  other  point,  if  a  man  promises 
to  pay  money  to  get  the  title  of  his  land  back,  he  must  pay  it,  no  matter  how 
old  the  debt  is.  An  tfbtion  on  the  debt  being  barred  will  not  revest  the  title,, 
or  raise  a  perfect  equity  in  bis  favor.  Kiaer  v.  Miller,  58  Ga.  59.  Even 
discharge  in  bankruptcy  will  not  suffice  for  such  a  purpose.  Broach  v.  Bar- 
fleld,  hi  Ga.  601;  ThraxUm  v.  Roberts,  ^  Ga.  704.  He  must  not  leave  the 
debt  to  be  extinguished  by  time;  he  must  pay  it.  Time  does  not  make  any 
payment  that  equity  can  realize  as  a  substitute  for  actual  payment.  What 
would  become  of  a  bill  for  specific  performance  based  on  such  a  theory?  Pos- 
session remaining  with  the  grantor,  and  never  surrendered,  is  held  under  the 
grantee,  and  is  not  adverse  to  his  title;  and  neither  prescription  nor  the  stat- 
ute  of  limitations  is  available  as  a  defense  to  an  action  of  ejectment  founded 
on  the  deed. 

3.  If  the  conveyance  was  really  made  as  security  for  a  debt,  the  appropriate 
equitable  relief  could  be  administered,  with  proper  pleadings  for  that  purpose.. 
Of  course,  under  our  practice,  such  relief  could  be  had  by  way  of  defense  to 
the  action  of  ejectment,  or,  rather,  by  way  of  an  equitable  graft  upon  it.  Such 
pleadings  were  in  the  case,  we  find^  and  evidence  was  introduced  to  support 
them,  but  it  wholly  failed,  and  a  verdict  was  rightly  found  for  the  plaintiff. 
The  coin*t  committed  no  error  in  upholding  it.    Judgment  affirmed. 


Tatum  ©.  State. 

{SuprefM  Court  of  Georgia,    April  6,  1887.) 

Irtoxioating  Liquors— Local  Optiok— Effkcjt  of  Adoption. 

Where  a  statute  provides  for  restricting  the  sale  of  liquors  to  quantities  not  less 
than  one  gallon, — Firsts  in  any  city,  town,  or  village  within  the  connty,  by  popu- 
lar vote  of  the  city,  town,  or  village;  tecondly,  in  the  county,  by  popular  vote  of  tlie 
whole  county ;  ihirdiyj  in  any  militia  district  of  the  county,  by  popular  vote  of  the 
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district, — the  restriction,  when  adopted  by  the  county  as  a  whole,  operates  throngh- 
out  its  entire  territory,  including  all  the  cities,  towns,  and  villages,  as  well  as  all 
the  militia  districts,  within  its  limits. 

2.  Same. 

Such  a  statute,  haying  a  general  repealing  clause,  abrogates,  so  far  as  the  two  acts 
are  inconsistent,  a  prior  statute  empowering  the  corporate  authorities  of  a  partica- 
lar  town  to  grant  license  to  retail  liquors  within  the  corporate  limits  of  the  town ; 
and  a  license  to  retail,  granted  by  such  corporate  authorities  after  the  restriction 
over  the  whole  county  has  taken  effect,  is  void.    Acts  1875,  p.  338;  Acts  1872*  p.  276. 

{SyUabHS  by  the  Court.) 

Error  from  superior  court,  Dade  county;  Pain,  Judge. 
Graham  <fe  Graham,  for  plaintiff  in  error.    J.  W,  Harris,  Jr.,  Sol.  Gen., 
{hy  R.  J,  McCamy,  R.  B,  Trippe,  and  Morris  Brandon,)  for  the  State. 

Bleckley,  G.  J.  Tatum  was  indicted  for  a  misdemeanor.  The  offense 
was  the  selling  of  spirituous  liquors  in  quantities  less  than  one  gallon.  The 
question  is  whether  a  certain  act  of  the  general  assembly  pass^  in  1875  ap- 
plies to  and  controls  the  case.  That  act  provides  that  a  restriction  may  be 
placed  upon  the  sale  of  liquors  in  the  county  of  Dade,  and  certain  other  coun- 
ties, in  this  way:  It  provides  that  an  election  may  be  held  in  any  city,  town, 
or  village,  by  the  qualified  voters,  and  the  restriction  will  be  on  or  off  aooord- 
ing  to  the  result  of  that  election.  It  further  provides  that  a  similar  eleotioa 
may  be  had  throughout  the  county,  and  then  the  consequences  will  follow  as 
to  the  county  according  to  the  result  of  that  election.  Another  provision  is 
that  a  like  election  may  be  had  in  any  militia  district  of  the  county;  and,  in 
case  of  the  vote  being  for  restriction,  the  restriction  will  hold  as  to  that  dis- 
trict. There  was  an  election  held  for  the  county,  and  it  resulted  in  favor  of 
restriction.  So  far  as  appears,  no  election  has  ever  been  held  for  the  town  of 
Trenton  separately;  and  this  selling  was  done  in  that  town.  It  is  contended 
that  as  the  act  provides  for  the  town  ordering  this  matter  by  a  local  vote  or 
town  election  according  to  its  own  pleasure,  the  vote  of  the  county  does  not 
bind  it;  but  we  think  it  does.  The  scheme  of  the  act  was  to  givo  opportunity 
for  putting  restriction  upon  the  sale  of  liquor  throughout  the  whole  county, 
if  the  county  chooses  to  vote  upon  it;  and,  in  case  the  vote  is  taken  and  the 
restriction  voted  for  the  whole  county,  there  is  no  separate  election  to  be  held 
for  the  town;  but,  the  whole  having  become  affected  by  the  law,  all  its  parts 
will  be  affected. 

Another  question  is  whether  this  act,  when  it  became  operative  in  Dade 
county,  affected  a  prior  act  passed  in  1872,  investing  the  town  authorities  of 
Trenton  with  the  control  of  retailing,  and  giving  them  power  to  grant  or  re- 
fuse license  in  their  discretion.  We  think  it  did.  We  think  that  the  re* 
striction  act  affects  the  incorporation  act,  and  that,  in  so  far  as  the  incorpo- 
ration act  is  inconsistent  with  it,  it  is  repealed  by  implication.  There  is  a 
general  repealing  clause  in  the  restriction  act.  The  town  authorities  are 
empowered  by  tlie  incorporate  act  to  grant  licenses  to  retail,  so  long  as  it  is 
lawful  to  retail  in  the  town;  but  it  ceased  to  be  lawful  to  do  it  when  the  re- 
striction was  placed  upon  the  whole  county,  and  a  license  granted  after  that 
restriction  took  effect  was  void;  and  this  plaintiff  in  error  had  no  other  pro- 
tection. The  case  shows  that  he  complied  with  the  terms  of  the  town  au- 
thorities, and  obtained  a  license,  and  made  all  his  payments,  but  he  did  this 
after  the  sale  in  quantities  less  than  a  gallon  had  been  prohibited  by  virtue  of 
the  restriction  act.  So,  notwithstanding  he  was  in  no  fault  with  reference  !• 
the  act  of  1872,  compliance  with  it  did  not  protect  him,  all  that  was  done  in 
the  way  of  compliance  being  utterly  void. 

1.  Where  a  statute  provides  for  restricting  the  sale  of  liquors  to  quantities 
not  less  than  one  gallon, — First,  in  any  city,  town,  or  village  within  the 
county,  by  popular  vote  of  the  city,  town,  or  village;  secondly,  in  the  county. 
hy  popular  vote  of  the  whole  county;  thirdly^  in  any  militia  district  of  tke 
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county,  by  popular  vote  of  the  district, — the  restriction,  when  adopted  by  the 
county  as  a  whole,  operates  throughout  it»  entire  territory,  including  all  the 
cities,  towns,  and  villages,  as  well  as  all  the  militia  districts  within  its  limits. 

2.  Such  a  statute,  having  a  general  repealing  clause,  abrogates,  so  far  as 
the  two  acts  are  inconsisteut,  a  prior  statute  empowering  the  corporate  au- 
thorities of  a  particular  town  to  grant  licenses  to  retail  liquors  within  the  cor- 
porate limits  of  the  town;  and  a  license  to  retail  granted  by  such  corporate 
authorities  after  the  restriction  over  the  whole  county  has  taken  effect,  is 
void.    Acts  1875,  p.  888;  Acts  1872,  p.  276. 

Judgment  affirmed. 

Livingston  and  others  v.  Langley. 
{Suiirenu  Court  of  Georgia,    April  15,  1887.) 

BnoiHT  AWD  Dmtwbotion— Widow— Ybab'8  Support. 

Where  a  roan  dies  indebted  to  the  sureties  on  bis  bond  to  the  state  as  tax  col- 
lector, for  money  which  they  have  paid  on  a.fi,fa.  issued  by  the  comptruUer  gen- 
era), aeainst  bini  as  principal  and  tbeni  as  sureties,  for  taxes  collected  by  him,  and 
not  paid  into  the  treasury,  and  where  his  assets  consist  in  part  of  an  amount  to  his 
credit  on  the  books  of  the  conntv  for  bis  commissions  on  the  county  taxes^  but  re- 
sulting, perhaps,  from  money  derived  from  state  taxes  which  he  paid  into  the 
county  treasury  wlien  he  ought  to  have  paid  the  same  into  the  state  treasury,  his 
widow  is  entitled  to  have  this  balance  due  from  the  county  applied  to  her  year's 
support,  and  to  have  it  set  apart  for  that  purpose  to  the  exclusion  of  her  bu^iband's 
creditors,  including  said  snretieB  on  his  official  bond. 

{ayUabw  5y  the  Court.) 

Error  from  superior  court,  Newton  county;  Boynton,  Judge. 
/.  M.  Face  and  Mynatt  dk  Carter,  for  plaintiffs  in  error.    SimmadkSimmSt 
for  defendant  in  error. 

Bleckley,  G.  J.  The  tax  collector  of  Newton  county  was  a  defaulter. 
An  execution  was  issued  by  the  comptroller  general  against  him,  and  his 
sureties  upon  his  official  bond,  for  the  amount  of  his  default.  This  execu- 
tion was  paid  in  part  by  himself  and  in  part  by  his  sureties.  He  made  pro- 
vision to  reimburse  the  sureties,  but  not  sufficient  to  cover  all  that  they  had 
to  advance  for  his  benefit.  He  bad  collected  the  county  taxes,  and  paid  them 
over.  In  making  such  payment,  be  paid  in  an  amount  of  money  in  excess  of 
the  county  taxes,  to  the  extent  of  his  commissions,  and  about  1^13  more;  so 
that  he  had  to  his  credit  on  the  books  of  the  county  treasurer  his  commissions 
on  the  county  taxes  and  this  small  overplus.  He  died.  His  widow  applied 
to  the  ordinary  to  have  a  yearns  support  set  apart  to  her  and  the  minor  chil- 
dren. This  was  done,  and  among  the  assets  assigned  to  her  for  her  year's 
support,  was  this  account  against  the  county  for  the  balance  standing  on  the 
books  in  her  husband's  favor.  Upon  the  return  of  that  allowance  by  the 
commissioners,  it  was  caveated  by  the  sureties  on  the  official  bond,  and  they 
set  up  that  the  balance  in  the  county  treasuiy  to  the  credit  of  their  principal, 
the  deceased  tax  collector,  was  produced  by  paying  into  the  treasury  of  the 
county  some  of  the  money  collected  for  state' taxes,  and  therefore  that  they 
were  entitled  to  it,  rather  than  the  widow  and  children  as  a  year's  support. 
There  was  an  appeal  from  the  decision  of  the  oi-dinary  on  the  question,  and 
upon  the  trial  of  the  appeal  in  the  superior  court  the  facts  and  the  law  were 
determined  by  the  judge,  and  he  held  that  the  widow  and  children  were  enti- 
tled to  the  money;  and  to  that  decision  this  writ  of  error  is  brought.  Where 
a  man  dies  indebted  to  the  sureties  on  his  bond  to  the  state  as  tax  collector, 
for  money  which  they  have  paid  on  a  ft.  fa,  issued  by  the  comptroller  gen- 
eral against  him  as  principal,  and  them  as  sureties,  for  taxes  collected  by  him, 
and  not  paid  into  the  treasury,  and  where  his  assets  consist  in  part  of  an 
amount  to  his  credit  on  the  books  of  the  county  for  his  commissions  on  the 
county  taxes,  but  resulting,  perhaps,  from  money  derived  from  state  taxes 
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which  he  paid  into  the  county  ti-easurj*  when  he  ought  to  have  paid  the  same 
into  the  state  treasury,  liis  widow  is  entitled  to  have  tliis  balance  due  from 
the  county  applied  to  her  year's  support,  and  to  have  it  set  apart  for  that  pur- 
pose to  the  exclusion  of  her  husband's  creditors,  including  said  sureties  on 
his  official  bond. 

It  is  not  quite  certain  under  the  evidence  that  any  of  the  money  derived 
from  state  taxes  was  paid  into  the  county  treasury.  And  there  is  no  evidence 
whatever  that  the  identical  money  paid  in  was  there  still  at  the  death  of  the 
tax  collector,  or  that  it  was  kept  separate  from  the  other  county  funds.  Ko 
identification  of  specific  money  belonging  to  the  state  has  even  been  attempted. 
The  case  is  therefore  plainly  distinguishable  from  Cooper  v.  While,  19  Ga. 
554.  The  state  is  not  claiming  the  money  so  as  to  bring  the  question  within 
the  principle  ruled  in  Spqiin  v.  Beaohy  52  Ga.  494.  And  the  proceeding  is 
not  one  involving  the  right  of  subrogation,  as  in  McLewU  v.  Furgeson,  59 
Ga.  644.  Both  parties  here  treat  the  fund  in  controversy  as  assefci,  to  be  ad- 
ministered, and  so  treated  the  year's  support  stands  on  the  footing  of  expenses 
of  administration.  Code,  §  2571.  The  year's  support  takes  precedence  even 
of  taxes  due  the  state.    Code,  §  2533,  p.  2. 

Judgment  affirmed. 


Thompson  and  others  o.  Gowan,  Adm'r,  and  others. 
{Supreme  O&urt  of  Georgia.    May  S,  1867.) 

Altbratioic  op  Instrumektb— Bond— Admissibility  ik  Eyidbncb. 

A  bond  altered  in  a  material  part,  and  declared  apon  as  altered,  is  adniiasible  in 
evidence  without  explaining  the  alteration,  unless  there  is  a  sworn  nlea  of  turn  eat 
factum^  or  some  plea  der.ying  on  oath  that  the  alteration  was  made  with  the  consest 
or  by  authority  of  the  makers  of  the  instrument. 

(Syllahue  by  the  Court.) 

Error  from  superior  court,  Charlton  county;  Stmmes,  Judge. 
Nihholls  <&  Brantley  and  8,  W.  Uitoli,  (by  Bdgar  H.  Orr,)  for  plaintiff  in 
error.    No  appearance  for  defendant  in  error. 

Blbokley,  G.  J.  This  was  an  action  upon  a  bond.  The  makers  of  the 
bond  were  the  county  school  commissioner  of  Gharlton  county,  as  priiidpal, 
and  certain  persons  as  sureties.  The  declaration  had  a  copy  of  the  bond  at- 
tached to  it,  and  declared  for  a  breach  of  the  condition,  in  that  the  county 
school  commissioner  had  received  a  sum  of  money,  something  over  $500,  and 
had  not  accounted  for  it.  There  was  no  plea.  The  trial  came  on,  and  the 
bond  was  tendered  in  evidence.  It  was  objected  to  because  it  showed  upon 
its  face  that  it  had  been  altered  in  a  material  point.  It  was  altered  in  this 
respect:  The  pensdty,  as  first  written  in  the  instrument,  waa  $1,000.  and  It 
was  plain  that  the  one  had  been  altered  to  two.  The  court  heard  evidence  as 
to  the  alteration.  The  witness  was  one  of  the  county  board  of  education. 
He  testified  that  the  alteration  was  made  after  the  bond  was  executed,  an^l 
when  no  one  was  present  but  himself  and  another  meml)er  of  the  county 
board  of  education;  but  it  was  not  said  nor  suggested  by  the  witness  that  the 
alteration  was  made  without  the  consent  and  knowledge  of  the  makers  of  the 
bond.  There  was  simply  silence  on  that  subject,  and  no  disclosure  by  the 
witness  one  way  or  the  other.  The  court,  after  hearing  this  evidence,  ruled 
out  the  bond,  and  ordered  a  nonsuit;  and  upon  these  two  rulings  the  present 
writ  of  error  is  founded.  The  bond  being  declared  upon  as  altered,  and  there 
being  no  denial  of  it  in  any  way,  there  was  no  occasion  to  explain  the  altera- 
tion. It  ought  to  have  been  admitted  in  evidence,  and  its  rejection  was  error. 
A  bond  altered  in  a  material  part,  and  declared  upon  as  altered,  is  admissible 
in  evidence  without  explaining  the  alteration,  unless  there  is  a  sworn  plea  of 
non  est/actum,  or  some  plea  denying  on  oath  that  the  alteration  was  made 
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with  the  consent  or  by  the  authority  of  the  makers  of  the  instrument.    TecUie 
v.  DUl,  2  Ga.  128;  Code,  §§  2851,  2854,  3835. 
Judgment  reversed. 

Harvey,  Assignee,  v,  Brevard  and  others. 

{Supreme  Qntrt  of  North  Oarolina,    November  14,  1887.) 

Venub  ih  Civil  Casbs— Action  against  Shbbifv^Codb  N.  C.  §  101. 

A  motion  was  made  by  the  defendants  to  remove  the  case  for  trial  to  Buncombe 
coanty.  The  suit  was  in  I.enoir  county,  and  against  the  defendants,  as  aiders  and 
abettors  of  the  sheriff  of  Buncombe  county,  to  recover  damages  for  the  seizure  and 
conversion  of  a  stock  of  goods.  The  defendants  were  the  obligors  in  an  indemnilying 
bond  to  the  sheriff.  Code  N.  C.  i  191,  provides  that  actions  against  a  public  officer 
or  person  especially  appointed  to  execute  his  duties,  for  an  act  done  by  him  by  vir- 
tue of  his  office,  or  a«:ainst  a  person  who  by  his  command, or  in  his  aid  shall  do 
anything  touching  the  duties  of  such  officer,  shall  be  tried  in  the  county  where  the 
cause  arose.  Held,  that  giving  an  indemnifying  bond  did  not  bring  the  obligoiB 
within  the  words  *Mn  his  aid.^ 

Appeal  from  superior  court,  Lenoir  county;  Clark,  Judge. 
Geo,  Bountree  and  BatcJielor  dk  Devereux,  for  plaintiff.    Strong,  Gray  dk 
Stamps,  for  defendant. 

Smith,  G.  J.  The  plaintiff,  a  resident  and  citizen  of  I^noir  county,  claim- 
ing title  to  a  stock  of  goods  in  Asheville,  Buncombe  county,  under  an  assign- 
ment from  J.  J  Dismond,  a  merchant  doing  business  in  said  town,  brings 
this  action  in  the  superior  court  of  Lenoir  against  the  defendants  as  aiders 
and  abettors  of  J.  R.  Rich,  sheriff  of  Buncombe  county,  to  recover  damages 
for  the  seizure  and  conversion  of  said  goods.  The  sheriff  took  the  goods  by 
virtue  of  executions  issued  at  the  instance  of  creditors  of  said  Dismond,  who 
ailege  the  assignment  by  him  to  be  fraudulent  and  void,  and  therefore  liable 
for  his  debts,  and  against  the  defendants,  obligors  to  an  idemnifying  bond, 
which  the  sheriff  required  before  he  would  proceed. 

At  the  term  of  court  to  which  the  summons  was  returnable,  and  before 
answering  the  complaint,  the  defendant  moved  the  court  to  remove  the  record 
to  Buncombe  for  the  trial  of  the  cause  in  that  county,  as  alone  possessing 
jurisdiction  under  sections  191  and  195  of  the  Code.  The  judge  refused  the 
motion,  to  which  ruling  the  defendants  excepted  and  appealed.  Section  191 
provides  that  certain  actions  must  be  tried  in  the  county  where  the  cause  or 
some  part  thereof  arose,  subject  to  the  power  of  the  court  to  change  the  place 
of  trial,  as  in  other  cases,  and  in  enumeration  of  the  actions  embraced  in  the 
general  clause  recited,  are  actions  against  a  public  olUcer  or  a  person  espe- 
cially appointed  to  execute  his  duties  for  an  act  done  by  him  by  virtue  of  his 
olBce,  or  against  a  person  who,  by  his  command  or  in  his  aid,  shall  do  any- 
thing touching  the  duties  of  such  officer.    Paragraph  2. 

There  seems  to  have  been  no  controversy  as  to  the  county  in  which  the 
cause  of  action  accrued,  and  whether  sheriffs  are  "public  officers*'  within  the 
terms  of  the  act,  nor  could  there  be.  The  dispute  is  whether  the  defendants. 
who  gave  the  indemnifying  bond  required  before  the  sheriff  would  proceed  are, 
upon  a  fair  construction  of  the  statute,  within  the  terms  *'in  his  aid."  Its 
purpose  obviously  is  to  require  suits  against  public  officers  for  what  they  may 
have  done  in  tlieir  official  capacity,  complained  of  by  others,  tried  in  the 
county  wherein  the  alleged  wrongful  act  was  done,  and  where  the  means  of 
defense  were  most  accessible,  and  to  extend  the  protection  to  such  as  acted 
under  command  or  in  aid  of  the  principal  in  doing  the  act.  This  would  in- 
clude all  who  co-operated  in  the  seizure  of  the  goods  and  overcoming  resist- 
ance thereto  or  in  holding  the  goods  afterwards  under  his  direction.  But  it 
would,  in  our  opinion,  be  straining  the  words  so  as  to  take  in  those  who  be- 
forehand l)ound  themselves  to  secure  the  officer  against  loss,  although  with- 
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out  such  Indemnity  he  would  have  refused  to  proceed.  The  words  "in  his 
aid,"  immediately  following  the  words  "by  his  command,'*  were  meant  to  ex- 
tend the  immunity  to  all  who  assisted  and  took  part  in  the  act,  with  his  as- 
sent though  not  by  his  direct  order;  for  all  such  stand  upon  the  same  footing. 
How  can  it  be  said  that  these  defendants  did  "anything  touching  the  duties 
of  such  officer,"  when  they  only  entered  into  an  obligation  for  his  indemnity? 
Giving  the  bond  is  not  such  an  act,  for  it  is  no  part  of  the  duties  of  the  offi- 
cer.   We  therefore  concur  in  the  ruling  of  the  court,  and  affirm  the  judgment. 


Harvbt,  Assignee,  v.  Rich  and  others. 

(Supreme  Court  of  North  OniroHna,    N(    ember  14,  1887.) 

VxNUB  iiT  Civil  Cases— Actions  aqainot  Shsriff—Code  N.  C.  ^  191. 

Defendants  moved  to  remove  the  case  to  Buncombe  county,  where  defendant 
Rich  was  sheriff,  and  where  he  could  be  sued  only  under  Code  N.  C.  ^  191.  which 
provides  that  actions  against  a  public  officer  in  the  exercise  of  bis  duties  must  be 
tried  in  tlie  county  where  the  cause  or  some  part  thereof  arose.  Plaintiff's  assignor 
had  made  an  assignment  to  plaintiff  to  secure  certain  debts.  Defendants  (exce}>t 
Rich)  were  judgment  creditors  of  the  assignor,  and  they  took  out  executions,  and 
gave  them  to  Rich,  and  he  levied  on  the  assigned  goods.  Then  plaintiff  brought 
this  suit  to  recover  damages  for  the  levy,  and  subsequently  he  entered  a  noUe  prcw. 
as  to  Rich.  Hdd^  that  tbe  noilepros,  separated  the  defendanta,  and,  as  the  officer 
was  no  longer  a  party,  the  motion  was  properly  refused. 

Appeal  from  superior  court,  Lenoir  county;  Clare,  J. 
Motion  for  change  of  venue. 

Strong,  Gray  c&  Stamps,  for  defendants  and  appellants.  Beo.  Rountrce 
and  Batchelor  i&  Deoeraux,  for  plaintiff. 

Smith,  G.  J.  This  case  differs  from  that  of  Harvey  y.  Brevard^  anie^  911» 
in  that  the  summons  was  issued  against  and  served  upon  the  defendant  Rich, 
the  sheriff  of  Buncombe  county,  who  made  the  seizure  of  the  goods  and  com- 
mitted  the  alleged  trespass,  as  well  as  upon  others,  part  of  those  who  gave 
the  bond  of  indemnity.  The  same  motion  for  removal,  and  upon  the  same 
grounds,  was  made  when  a  nolle  prosequi  was  entered  as  to  the  said  Bich» 
and  the  action  placed  thereby  in  the  same  position  as  the  other.  The  court 
refused  the  motion  and  tlie  defendants  applied.  It  is  not  neoessaiy  to  deter- 
mine whether  the  effect  of  suing  those  not  entitled,  with  the  officer  who  is»to 
the  privilege  conferred,  would  not  make  it  common  to  all,  while  the  association 
of  all  in  one  action  remains ;  but  tlie  nolle  prosequi  having  separated  them,  and 
the  officer  being  no  longer  in  the  suit,  we  see  no  reason  why  it  may  not  pro- 
ceed against  the  others,  as  if  he  had  never  been  a  party,  when  done  in  proper 
time.    We  therefore  affirm  the  judgment  refusing  the  motion  to  remove. 


Foreman  v.  HouaH  and  others. 
{^ipreme  Court  of  North  Carolina.    November  21,  18S7.) 

1.  Pbactiok  in  Civil  Cases— Transfer  of  Causr— -Effbct  to  Curb  Irbrqiharitirb. 

An  action  of  partition  was  begun  before  the  clerk  of  the  snperior  court.  lasaes 
of  fact  having  been  Joined,  the  clerk  transferred  tlie  case  to  the  court  in  term.  J7etf 
that,  as  the  court  had  general  Jurisdiction  of  the  subject  of  partition,  and  the  par- 
ties agreed  upon  the  facts  and  submitted  the  case  to  the  court  for  judgment,  all  ir- 
regularities  as  to  the  bringing  of  the  action  were  cured. 

2.  Same— Tbamspeb  of  Cause— Jurisdiction. 

Acts  N.  C  1887,  c.  276,  gives  the  judge  of  the  superior  court,  irhen  a  one  in  the 
nature  of  a  special  proceeding  comes  before  him,  complete  authority,  upon  the  re- 
quest of  either  party,  to  proceed  to  hear  and  determine  all  matters  in  controveny 
in  such  action,  unless  it  shall  appear  to  him  that  justice  would  be  more  cheaply 
and  speedily  administered  by  sending  the  action  back  to  be  proceeded  in  by  tbe 
clerk,  in  which  case  he  may  do  so. 
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3.  Tmkasct  in  Common— What  GoNariTirm— Conybtahcb  of  Shark. 

in  an  action  of  partition,  the  defendants  claimed  that  they  owned  easements  in, 
to,  and  over  said  land,  springs,  and  mineral  water,  which  could  not  be  sold  for  par- 
tition. Thedeed  under  which  defendants  claim,  conveyed  to  the  granteea  each  one- 
eighth  share  in  an  acre  of  land,  and  one-eighth  share  in  the  mineral  waters  found 
on  said  land.  Held^  that  the' grantees  took  an  absolute  estate  as  tenants  in  com- 
mon, and  uo  one  of  them  took' a  larger  estate,  right,  or  privilege  in  any  respect  than 
another. 

Appeal  from  superior  court,  Stanly  county;  Clark,  Judge. 
Battle  d  Mordecaif  for  plaintiff.    /.  W,  Manney^  for  defendant. 

Merrimon,  J.  This  is  a  special  proceeding  begun  in  the  superior  court, 
before  the  clerk,  to  sell  the  land  described  in  the  petition  for  partition.  The 
answers  of  the  defendants  raised  issues  of  fact  to  be  tried  by  a  jury,  and  the 
clerk  transferred  the  case  to  the  civil  issue  docket,  to  the  end  that  tliese  issues 
might  be  trlt^  according  to  law.  Before  the  judge  in  term  the  parties  agreed 
upon  the  facts,  and  submitted  the  case  to  tlie  court  for  its  judgment.  The 
court,  upon  consideration,  gave  judgment,  directing  a  sale  of  the  land,  from 
which  tlie  defendants  appealed  to  this  court,  assigning  errors  as  follows: 
"(1)  That  the  clerk  of  the  superior  court  had  no  jurisdiction;  and  (2)  tJvat,  in 
addition  to  their  being  owners  of  three-eighths  of  the  land  described  in  the 
said  deed,  they  own  and  possess  easements  in,  to,  and  over  said  land,  springs, 
and  mineral  water,  which  cannot  be  sold  for  paitition. " 

This  is  a  simple  application  for  the  sale  of  land  for  partition.  The  petition 
alleged  that  the  petitioner  and  the  defendants  were  tenants  in  common  of  the 
land  desciibed  tiierein,  and  that,  for  causes  alleged,  actual  partition  thereof 
could  not  be  made,  etc.  The  special  proceeding  was  therefore  properly  begun 
in  the  superior  court,  before  the  clerk,  representing  the  court,  and,  when  issues 
of  fact  were  raised,  lie  properly  transferred  the  case  to  the  civil  issue  docket. 
Code,  §8  266, 1892, 1908, 1904;  TrvJLl  v.  iZice,  85  N.  C.  827;  Ca'pps  v.  CappB, 
Id.  40b;  BHttain  v.  Mull,  91  N.  0.  498. 

But  as  the  court  had  general  jnrisdiction  of  the  whole  subject  of  partition, 
when  the  case  c^ime  before  the  judge  in  term,  and  the  parties  agreed  upon  the 
facts  and  submitted  the  case  to  the  court  for  its  judgment,  this  certainly  had 
the  effect  to  cure  any  possible  irreguhirities  as  to  the  bringing  of  the  proceed- 
ing, and  the  pleadings  and  proceedings  therein.  If  ordinarily  In  the  past, 
after  the  trial  of  issues  of  fact  by  the  jury  and  the  decision  of  the  questions 
of  law  by  the  court  in  special  proceedings,  the  clerk,  acting  for  the  court, 
should  regularly  have  proceeded  to  make  further  orders  and  judgments  in  the 
course  of  the  proceeding,  the  statute  (Acts  1887,  o.  276)  gives  the  judge, 
when  the  case  comes  before  him,  complete  authority,  upon  the  request  of 
either  party,  ''to  proceed  to  hear  and  determine  all  matters  in  controversy  in 
such  action,  unless  it  shall  appear  to  him  that  justice  would  be  more  cheaply 
and  speedily  administered  by  sending  the  action  back  to  be  proceeded  in  b^ 
fore  the  clerk,  in  which  case  he  may  do  so." 

The  deed  in  question  is  very  informal  and  confused  in  its  provisions.  It 
recites  the  desire  of  the  maker  to  give  those,  several  in  number,  to  whom  it 
is  made,  paiticular  rights  and  privileges  as  to  the  use  of  the  water  in  a  val- 
uable mineral  spring  situate  on  the  land  (one  acre)  conveyed.  This  was 
unnecessary,  merely  superfluous,  because  the  deed  conveyed  to  the  grantees 
the  absolute  estate  in  the  land,  and  the  right  to  use  the  water  was  incident 
to  the  estate.  They  were  tenants  in  common  having  the  fee-simple,  and  the 
deed  conferred  upon  them  severally  no  right  other  than  such  as  belonged  to 
0uch  tenants.  They  had  the  whole,  and  could  have  no  more.  The  deed  does 
not  purport  to  give  one  of  the  grantees  a  larger  estate  or  right  or  privilege  in 
any  respect  than  another.  The  parties  to  a  proceeding  are  simply  tenants  In^ 
•ommon  of  the  land,  and  there  is  nothing  peculiar  in  the  rights  of  all  or  any 
v.3s.R.no.l7 — 58  ^         j 
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one  or  more  of  them  in  respect  to  it,  that  prevents  a  sale  of  it  for  the  pur- 
pose of  partition. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 


JAFFBA.T  and  others  v.  Bbab  and  others. 

{Supreme  cSurt  of  North  Oarolina.    Noveinb«r  21,  1887.) 

Cohtiituakcs—Appbal  pbom  Obdbr  of. 

An  appeal  does  not  lie  from  an  order  for  the  oontinuance  of  an  aslioii. 

Appeal  from  superior  court,  New  Hanover  county. 

T  W.  Strange  and  M  Bellamy,  for  plaintiffs.  RusaeU  cfr  Ricand  and  Mr. 
Davis,  for  defendants. 

Merbimon,  J.  The  following  is  a  copy  of  the  case  stated  on  f^>peal  for  this 
court:  "Plaintiffs  having  announced  their  readiness  for  trial,  the  counsel  of 
the  defendants  suggested  the  death  of  Marcus  Bear,  one  of  the  defendants, 
since  the  last  term.  The  fact  of  the  death  was  not  controverted,  and  the  de- 
fendants* counsel  stated  that  he  believed  the  defendants  were  ready  for  trial, 
but  the  case  was  not  in  condition  to  be  tried;  tliat  the  personal  representa- 
tive of  Marcus  Bear  was  an  indispensable  party,  and  was  not  before  the  oourU 
and,  in  his  absence,  the  case  could  not  be  tried.  The  plaintiffs*  counsel  in- 
sisted that  such  personal  representative  was  not  a  necessary  party*  and  niiged 
an  immediate  trial  of  the  cause.  The  judge  ordered  the  case  to  be  continued. 
To  tliis  ruling  the  plaintiffs  excepted  and  appealed  to  this  court." 

It  has  been  repeatedly  and  uniformly  held  by  this  court  that  no  appeal  lies 
from  an  order  continuing  the  action  for  trial  or  other  proper  proceeding 
in  it.  Such  order  is  made  in  the  exercise  of  the  discretion  of  the  court,  and 
is  not  reviewable;  and,  moreover,  the  appeal  could  serve  no  practical  purpose. 
2is,  before  this  court  could  hear  and  determine  it,  the  term  of  the  superior 
court  at  which  it  was  sought  to  have  the  trial,  or  other  proper  steps  ud[eii. 
would  terminate,  necessarily  leaving  the  case  open  for  proper  action  in  it  at 
the  next  succeeding  term.  Austin  v.  Clark,  70  N.  C.  468;  State  v.  Lindsey. 
78  N.  C.  499;  Isler  v,  Deioey,  79  N.  C.  1;  State  v.  Vann,  84  N.  C.  722;  Johu- 
8on  V.  Maxwell,  87  N.  C.  18. 

The  counsel  for  the  appellants  insisted  on  the  argument  that  the  court  be- 
low erroneously  held  that  the  peraonal  representative  of  the  deceased  defend- 
ant was  a  necessary  party  defendant,  and  this  sufficiently  appears  in  the  rec^ 
ord;  and  that,  in  effect,  the  appeal  was  taken  from  the  decison  of  the  court 
in  this  respect.  If  it  certainly  appeared  from  the  record  that  the  court  so  de- 
cided, it  might  well  be  questioned  whether  an  appeal  would  lie  from  an 
order  directing  the  personai  representative  to  be  made  a  party,  as  such  an 
order  would  have  been  only  interlocutory;  but  it  does  not  appear  that  such  h 
decision  was  made,  unless  by  mere  doubtful  inference. 

The  court,  seeing  that  the  action  did  not  necessarily  abate  by  the  death 
o^  a  party,  may  have  deemed  it  just  and  proper  to  continue  the  action,  to  th^ 
ei^d  that  reasonable  opportunity  might  be  afforded  to  any  of  the  several  de- 
I'ep^ants  interested  to  take  steps  to  make  the  personal  representative  a  party, 
or  ^p'il^Ilow  him  such  opportunity  to  apply  to  be  so  made,  leaving  any  and  all 
que^tipns  as  to  the  necessity  and  propriety  of  making  him  a  party,  or  his  right 
to  be  so  made,  to  be  decided  when  they  should  arise  in  the  course  of  the  ac- 
tion!^ .^ndeed,  this  seems  to  have  been  the  view  the  court  took,  acting  on  llie 
sugg'eslio^.of  the  appellees'  counsel.  Orders  and  judgments  appealed  from 
should  alw^9  appear  in  the  record  with  certainty. 

The  jjppeal  was  improvidently  taken,  and  must  be  dismissed.  It  is  so  or- 
dered. 
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Stout  t?.  Mo]KBiLii  and  others. 

{Supreme  CbuH  of  North  OaroUna.    November  21,  18S7.) 

1.  RxBCUTiow— iHjuwcnoN  TO  Restrain  Salb— Pabtiks. 

An  action  was  brought  by  one  member  of  a  partnerahi|9  to  restrain  the  sale  of 
so  much  of  the  partnership  property  levied  on  by  thdSheriff,  under  an  execution 
ItfBued  OD  a  judgment  against  the  firm,  as  was  exempt  to  him  from  execution,  bas- 
ing his  right  to  such  remedy  upon  tlie  consent  of  the  other  partner  thereto.  Held, 
that  in  such  action  the  sheriff  is  not  a  proper  party. 

S.  Pabtnsrship— EzEMpnoif  of  Pabtnbbs— Goksrnt  of  Pabtnbbs— Kbvogation. 

The  personal  propertj^  of  a  partnership  was  levied  upon  under  an  execution  is- 
sued on  a  Judgment  against  the  firm.  Both  partneni  gave  their  consent  to  thesher- 
iff  to  allot  to  each  his  personal  property  exemption,  but  before  such  allotment  was 
made  one  of  the  partners  withdrew  his  consent.  Hefd,  that  such  revocation  was  a 
bar  to  the  right  of  the  other  partner  to  have  his  exemptions  set  apart  to  him. 

Appeal  from  superior  court,  Cumberland  county;  McKab,  Judge. 
Duncan  Rose,  for  plaintiff.     Thos,  H.  Suttonf  for  defendant. 

Smith.  C.  J.  The  purpose  of  the  present  action  is  to  have  allotted  to  the 
plaintiif  (who  with  the  defendant  J.  S.  McNeill  had  formed  a  copartnership 
and  conducted  a  mercantile  business  in  the  name  of  McNeill  &  Stout,  until 
insolvent)  a  personal  property  exemption  out  of  the  goods  of  the  firm,  and  to 
restrain  the  sheriff,  Neil  McQueen,  also  a  defendant,  from  proceeding  to  sell 
under  an  execution  issued  upon  a  Judgment  for  a  firm  debt  by  a  justice  of  the 
peace,  under  which  the  goods  had  been  seized  and  were  in  his  possession. 
The  claim  to  this  remedy  rests  upon  an  alleged  consent  of  both  partner 
given  to  the  sheriff  after  he  had  made  the  levy,  and  which,  when  the  apprais- 
ers were  making  out,  or  were  about  to  make,  an  inventory  of  the  joint  ef- 
fects, was  withdrawn  by  the  partner  McNeill,  who  directed  the  officer  to  per- 
mit no  exemption  for  himself  or  his  associate,  and  to  proceed  under  the  exe- 
cution, sell  the  goods,  and  appropriate  the  proceeds  as  far  as  necessary  to  the 
discharge  of  the  debt  so  recovered  by  the  defendant  Slocum,  and  in  amount  a 
Jittle  over  $100. 

On  June  7th,  two  days  after  the  rendition  of  the  first  judgment,  one  A. 
Moore  obtained  judgment  also  against  the  firm,  and  sued  out  and  delivered 
an  execution  therefor  to  the  sheriff,  with  similar  directions  from  the  debtor 
for  its  prior  payment  out  of  the  firm  assets  in  his  hands  when  they  should  be 
sold.  A  preliminary  application  was  made  to  the  judge  at  chambers  for  a 
temporary  restraining  order,  which,  upon  notice,  was  heard  upon  a  series  of 
jiffidavits,  offered  by  the  contesting  parties,  and  upon  his  findings  of  fact  was 
-entered,  with  a  further  order  appointing  the  said  sheriff  receiver  to  tsike 
charge  of  such  assets  of  the  firm  as  remain  after  satisfying  the  executions 
in  his  hands,  which  had  been  levied  before  June,  1880,  the  day  on  which 
the  summons  in  the  present  suit  was  issued,  and  authorizing  and  requiring 
him  to  collect  such  assets  until  further  action  be  taken  in  the  premises.  From 
the  order  denying  the  injunction,  and  placing  in  the  hands  of  the  receiver  so 
much  only  of  the  joint  effects  as  were  left  after  satisfying  the  executions,  the 
plaintiff  appealed. 

Before  proceeding  to  the  consideration  of  the  imputed  error  in  the  ruling, 
we  call  attention  to  the  fact  that  the  sheriff  is  improperly  made  a  pai*ty  in  the 
cause  when  the  remedy  of  an  injunction  is  sought;  for  when  it  issues  against 
the  defendant  it  requires  him  to  countermand  any  authority  given  to  agents 
in  contravention  of  the  order,  and  to  refrain  from  using  the  public  agencies 
through  which  he  must  proceed  in  doing  the  forbidden  act. 

In  Bdney  v.  King^  4  Ired.  Eq.  474,  Huffin,  C.  J.,  uses  this  language,  speak- 
ing of  the  introduction  of  the  clerk  and  sheriff  as  parties  defendant  in  the 
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suit:  "Those  peraons  were  most  improperly  made  defendants,  as  they  ar& 
merely  ministers  of  the  law,  and  have  no  interest  whatever  in  the  controversy. 
Upon  notice  of  the  injunction,  it  would,  it  is  true,  have  been  a  contempt  ia 
the  sheriff  to  proceed  on  the  execution ;  but  for  that  purpose  notice  would  have 
been  sufficient."  This  matter  of  practice  has  been  since  affirmed  in  Lackoff 
▼.  Curtis^  6  Ired.  £q.  199.  and  in  MeLane  v.  Manning^  Winst.  (Hinsdale's  Ed.i 
608.  • 

The  inquiry  is,  did  what  previously  took  place  looking  to  an  assignment  to 
each  of  the  debtors,  with  their  consent,  vest  an  irrevocable  right  in  the  plain- 
tiff to  have  his  exemption  taken  out  of  the  partnership  gtxxis,  which  had  been 
levied  on  and  were  in  the  sheriff's  hands?  Now,  it  is  plain  that  partnership 
effects  ought  to  be  first  applied  to  partnership  debts,  and  each  partner  has  a 
right  to  require  this  to  be  done  in  ills  own  exoneration,  the  separate  interest 
of  each  being  in  the  surplus  left  after  the  partnership  liabilities  have  been 
discharged.  The  whole  subject  is  considered  and  discussed  in  Allen  v.  QrU- 
som,  90  N.  C.  90,  rendering  its  further  consideration  needless.  In  conse- 
quence of  the  absence  of  any  direct  lien  or  equity  to  be  asserted  by  the  credit- 
ors tliemselves  against  the  property  of  the  partnership  debtors,  and  that  it 
must  be  worked  out  through  the  individual  partners  in  self-exoneration,  their 
interests  being  similar,  it  follows  that  if  they  so  choose  they  may  divide  the 
joint  property,  and  each  thereafter  hold  his  share  in  severalty,  leaving  their 
joint  debts  unpaid.  Upon  this  principle,  it  was  decided  in  Bums  v.  Harris^ 
67  N.  C.  140,  that  while  one  of  several  partners  cannot,  as  of  right,  have  bis 
exemption  out  of  the  partnership  effects  to  the  prejudice  of  creditors,  it  may 
be  done  with  the  consent  of  all,  and  this  ruling  is  followed  in  the  late  case  of 
Scott  v.  Keivin,  94  N.  C.  296. 

The  assent  thus  required  must  be  positive  and  voluntary,  remaining,  at 
least,  if  terminable  even  then,  until  the  allotment  has  been  made,  liable  in 
the  mean  time  to  be  recalled  at  the  pleasure  of  any  one  of  the  membera  of  the 
firm,  and  ceaising  when  so  recalled.  Indeed,  the  common  effects  properly  are 
applicable  to  the  common  liabilities;  and  their  diversion  to  the  personal  ad- 
vantage of  the  members,  when  the  creditors  are  unpaid,  though  legally  callable 
of  being  done,  is  little  short  of,  and  may,  as  involving  an  intent  to  defraody 
be  caiTied  so  far  as  to  amount  to,  a  remedial  wrong.  But,  however  this  may 
be,  it  is  certainly  in  the  power  of  any  .partner,  before  the  wrong  is  consum- 
mated, to  withdraw  his  consent,  and  demand  that  the  creditors  be  first  paid, 
and  such  is  the  present  case. 

It  was  suggested  i  n  the  argumen  t  for  the  appellant  that  the  giving  of  the  oon- 
sent  of  each  to  an  appropriation  of  the  effects  to  the  other,  as  a  personal  pn^ 
erty  exemption,  amounts  to  a  contract  between  them  by  which  each  is  bound. 
We  do  not  so  understand  the  case;  and  the  validity  of  such  an  agreement^  if 
made,  may  well  admit  of  question,  as  an  attempt  to  withdraw  property,  seized 
under  execution  and  subject  to  the  lien  resulting  from  the  levy,  to  the  injury 
of  the  creditor.  But  here  it  is  simply  an  assent  given  to  the  sheriff,  and,  before 
he  has  acted  upon  it,  recalled,  and'he  required  to  proceed  under  the  writ.  It  is 
true  this  is  mutual,  and  the  inducement  to  each  may  have  been,  and  doubtless 
was,  the  advantage  he  was  to  secure  to  himself;  but  the  assent  is  the  several 
act  of  each,  given  to  the  officer,  and  is  a  matter  between  them.  Why  should 
thei*e  not  be  a  reserved  right  to  arrest  the  doing  an  act  of  injustice  to  the 
creditor,  and  the  consummation  of  a  meditated  wrong?  The  facts  do  not 
show  a  contract,  nor  a  consideration  for  a  contract,  between  the  partners,  and 
only  an  assent  to  the  proposed  allotment,  and  not  less  re  vocable  than  it  would 
be  if  it  was  limited  to  the  plaintiff,  and  he  alone  was  to  have  his  exemption. 
We  have  considered  the  case  upon  the  findings  of  fact  by  the  court,  because 
the  case  is  thus  presented  to  us  by  counsel,  not  intending  to  deny  their  right 
to  have  the  evidence  reversed  and  the  facts  ascertained  d€  noto^  had  oounsel 
so  demanded;  and,  further,  we  may  add  that  we  do  not  see  how,  if  we  had 
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passed  upon  the  evidence,  we  ooald  h«ve  arrived  at  conclusions  different  from 
those  of  the  judge.    Jone$  v.  Boyd,  80  N.  C.  258,  and  other  cases. 
There  is  no  error,  and  the  Judgment  must  be  affirmed,  and  it  is  so  ordered. 


fiKTJiKBs  and  others  o.  Sellers  and  others. 
{Supreme  Court  of  North  Carolina,    November  21,  1887.) 

1.   DmD— ACKHOWLBDOmEVT  OF  WlFB— PbOBATK  OF  DkED. 

The  record  of  the  proceedings  in  the  probate  of  a  deed  executed  in  1S66,  reciting 
that  tlie  grantors  therein  duly  acknowledged  the  execution  of  the  same,  and  that 
the  examination  of  the  wile  toucliing  her  iree  and  voluntary  consent  iu  the  execu- 
tion thereof  was  made  separate  and  apart  from  her  husband,  by  a  member  of  the 
oonrt  of  pleas  and  quarter  sessions,  all  of  which  is  duly  certified  to  by  such  mem- 
ber ;  and  an  order  signed  by  the  clerk  of  such  court,  directing  the  deed  and  probate 
proceedings  to  be  roistered,  is  suiBcient  authority  for  the  registration  of  sucii 
instrument  at  any  time  subsequent  thereto,  under  Kev.  S.t.  N.  C.  c  37,  {  9,  then  in 
force. 

%,    BAMB— ACKKOWLBDGMXNT— VaBIAKCB  IU  DaTB. 

The  record  of  the  probate  of  a  deed  purporting  to  have  been  executed  in  1856.  re- 
cites that  the  acknowledgment  by  the/0m«  covert  was  taken  in  1854.  HM,  that  it 
was  only  essential  that  the  deed  existed  and  was  probated,  and  that  the  discrepancy 
in  the  dates  did  not  invalidate  the  deed. 

a.   BaMB— BlGVATUBB— MaBK. 

It  is  not  necessary  to  the  validitv*  of  a  deed  that  the  words  *'  her  mark  "  shall  ac- 
company the  cross  of  the  grantor  In  a  deed,  who  signs  by  making  her  mark,  when 
it  appears  that  it  was  made  by  her,  or,  being  made  by  some  other  person,  that  she 
adopted  it  as  hers. 

4.   SaMB— SlGHATUBB— SbAL. 

When,  subsequent  to  the  registration  of  a  deed,  it  appears  to  the  register  that  he 
has  omitted  the  scroll  representing  theseal  opposite  the  grantor's  name,  it  is  proper 
for  him  to  make  the  correction  at  any  time. 

Jb  JUBY— COMFBTEVCY  OF  JUBOB^PAYMEVT  OF  TaZBS. 

When  it  appears  that  a  juror,  sitting  in  the  trial  of  a  cause,  has  paid  his  taxes  for 
the  fiscal  year  preceding  the  time  he  was  placed  on  the  Jury-liat,  as  proyided  by 
Code  N.  C.  |{  1722,  1728.  ha  cannot  be  challenged  for  cause,  though  lie  may  not 
baye  paid  his  taxes  for  the  year  preceding  the  time  of  the  trial. 

-0.  ApPBAL— RbOOBD— SUFFlCIBZrCY  OF  EzcBPnoNs. 

When,  on  appeal,  the  record  shows  that  alter  verdict  for  the  defendants  ''plain- 
tiffs excepted,^  but  contains  no  assignment  of  errors  specifying  to  what  part  of  the 
instructions  or  rulinn  of  the  court  plaintiflfs  excepted,  such  exceptions  will  not  re- 
ceive the  attention  of  the  court 

Appeal  from  superior  court,  Anson  county;  Botkim,  Judge. 
Batchelor  <§  Devereux^  for  plaintiffs.     /.  B.  Lockhart  and  Burwell  <ft 
Walketf  for  defendants. 

Merriiion,  J.  This  is  a  special  proceeding  in  which  the  plaintiffs  allege  in 
their  petition  that  they  are  tenants  in  common  with  the/emd  defendant  of  the 
land  described  therein,  and  they  seek  to  have  partition  thereof,  etc.  The  de* 
jfendants  in  their  answer  deny  the  allegations  of  the  petition,  and  allege  that 
the  feme  defendant  is  sole  seized  of  the  land,  etc.  In  selecting  a  jury  to  try 
the  issue  thus  raised,  the  plaintiffs  challenged  the  juror  for  cause,  and  as- 
signed as  cause  that  he  had  not  paid  tax  for  the  year  next  preceding  the  time 
when  his  name  was  selected  and  placed  on  the  jury-list  by  the  county  com- 
xDissioners,  as  prescribed  by  the  statute.  Ck>de,  §8  1722, 1723.  It  appeared 
that  he  had  paid  tax  for  the  fiscal  year  1884,  but  had  not  for  the  year  1885. 
The  trial  took  place  at  the  spring  term  of  the  court  of  1886.  On  the  trial  the 
<lefendants  put  in  evidence  a  deed  purporting  to  have  been  executed  ou  the 
eighth  of  October,  1855,  upon  the  sufficiency  of  which  it  seems  the  title  of 
the/eme  defendant  depended.  The  part  thereof,  and  the  certificates  of  pro- 
bate and  registration  thereof,  necessary  to  a  proper  understanding  of  the  te- 
roTs  assigned,  and  the  opinion  of  the  court,  are  as  follows: 
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"In  iefltimoviy  whereof  the  said  Roland  R.  Sellers,  and  Sarah  SeUers»  hu 
wife,  hath  hereunto  set  their  hands  and  seal,  the  day  and  date  above  written. 

"B.  R.  Sellers.  [^^^0 

"Sarah    X  -  Sellers.       [Seal. J 
"Signed,  sealed,  and  delivered  in  the  presence  of 
"A.  Little. 
"J.  T.  Stkeater." 

"North  Carolina,  Anson  County. 
*' Court  qfPUaa  and  Qtuirter  Sessions— October  Term,  1854. 

"Then  Roland  Sellers,  and  Sarah  Sellers,  his  wife,  appeared  in  open  court, 
and  each  acknowledged  the  due  execution  by  them  of  the  foregoing  deed  for 
lands  in  this  county,  to  Thomas  Ratliff,  for  the  sole  and  separate  use  of  Mar- 
tha Sellers,  independent  of  her  husband,  Phillip  A.  Sellers,  and  of  all  his  mar- 
ital rights,  dated  the  eighth  day  of  October,  1855;  and  thereupon  Stephen 
W.  Cole,  a  member  of  the  court,  is  appointed  to  take  the  private  examination 
of  the  said  Sarah  Sellers,  who  is  SLfeme  covert;  and  the  said  S.  W.  Cole,  affcer 
having  examined  (privily)  the  said  Sai-ah  Sellers  within  the  verge  of  said 
court,  separate  and  apart  from  her  said  husband,  Roland  R.  Sellers,  touching 
her  free  and  voluntary  consent  in  the  execution  of  said  deed  of  conveyance. 
reports  to  the  court  that  she  acknowledged  before  him,  when  so  examined, 
that  she  had  executed  the  said  deed  freely,  of  her  own  free  will  and  accord, 
and  without  any  force,  fear,  or  undue  influence  of  her  said  husband,  or  other 
person,  and  that  she  now  and  still  doth  voluntarily  assent  thereto.  AU  of 
which,  on  motion,  is  ordered  to  be  recorded.  S.  W.  Cole,  M.  O. 

"It  is  further  ordered  that  the  deed  itself,  and  the  record  of  the  above  pro- 
ceedings, be  registered.  J.  White,  Clerk.** 

"State  of  North  Carolina,  October  27, 1855. 
"Then  this  deed  came  into  my  hands,  and  was  duly  registered  in  the  r^- 
ister's  office,  in  Anson  county,  in  Book  No.  14,  page  482. 

"P.  J.  COPPEDOB,  Register." 

"State  of  North  Carolina,  November  2B,  1885. 
"Then  this  deed  and  certificate  came  into  my  hands,  and  were  duly  rois- 
tered in  the  register's  office  of  Anson  county,  in  Deed  Book  No.  24,  pages 
270,  271,  and  272.  P  'J.  Coppedge,  Register  of  Deeds." 

The  plaintiffs  object  to  the  introduction  of  said  deed  on  following  grounds: 
(1)  Because  the  deed  could  not  have  been  registered  without  an  order  there- 
for from  the  clerk  of  the  superior  court,  there  being  no  evidence  offered  out- 
side of  the  deed  and  certificate,  and  the  registry  thereof,  of  the  official  char- 
acter of  S.  W.  Cole,  a  member  of  the  county  court,  and  of  J.  White,  clerk  of 
said  court.  (2)  Because  the  probate  was  taken  in  1854,  while  the  deed  shows 
its  execution  in  1855.  (3)  Because  the  words  "her  mark"  do  not  accompany 
the  X.  (4)  Because  the  register  of  deeds  had  no  authority  to  add  the  word 
"Seal"  to  the  registry  after  the  name  of  Sarah  Sellers,  one  of  the  alleged 
grantors,  after  the  commencement  of  this  action ;  the  register  of  deeds  having 
put  the  seal  to  the  name  of  Sarah  Sellers  on  the  registry  at  the  request  of  de- 
fendants' counsel.    Objection  overruled,  and  plaintiffs  excepted. 

There  was  some  question  as  to  whether  or  not  there  was  a  seal  affixed  to 
the  name  of  Sarah  Sellers  at  the  time  she  executed  the  deed,  but  the  evidence 
went  strongly  to  prove  that  there  was,  just  as  it  now  appears,  and  the  jury 
must  have  so  found,  and  we  so  accept  the  fact  to  be.  The  deed  was  admitted 
in  evidence.  There  w&s  a  verdict  and  judgment  for  the  defendants,  and  the 
plaintiffs  appealed  to  this  court. 

The  first  assignment  of  error  cannot  t>e  sustained.  The  name  of  the  juror 
challenged  must,  in  the  order  as  prescribed  by  the  statute,  (Code,  §§  1722- 
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1727,)  have  been  selected  and  placed  on  the  jury-list  on  the  first  Monday  in 
September  of  1885.  To  render  him  eligible  to  sit  «n  the  trial  as  a  juror  at  the 
spring  term  of  1886  of  the  court,  when  it  took  place,  he  must  have  paid  the  tax 
for  the  fiscal  year  next  preceding  the  time  when  he  was  so  placed  on  the  jury- 
list,  which  was  the  fiscal  year  of  1884.  It  appears  that  he  paid  tax  for  that 
year.  Hence  the  objection  was  unfounded.  8tate  v.  Garland,  90  N.  0.  668; 
StaU  v.  Haytooodf  94  N.  C.  847. 

Nor  do  we  think  that  the  objections  to  the  deed,  and  the  probate  and  regis- 
tration thereof,  can  be  sustained.  The  deed  was  a  conveyance  for  land  situ- 
ate in  the  county  of  Anson,  and  the  makers  (a  husband  and  wife)  acknowl- 
edged the  execution  of  it  by  them  before  the  late  court  of  pleas  and  quarter 
sessions  of  that  county,  and  the  wife  was  privily  examined  by  oi-der  of  the 
court  by  a  member  thereof  as  to  her  free  and  voluntary  consent  in  the  execu- 
tion of  it  This  acknowledgment  and  privy  examination  of  the  wife  was  or- 
dered to  be  recorded  and  registered,  and  it  was  registered,  as  appears  from 
the  certificates  of  the  proper  officers.  These  certificates  appear  to  be  suflEi- 
ciently  regular  and  complete  for  the  purposes  for  which  they  were  intended, 
and  have  the  sanction  of  tlie  statute  (Kev.  St.  c.  37,  g  9)  then  in  force,  and 
which,  as  to  them,  continue  in  force  and  have  effect.  Etheridge  v.  Ferre* 
bee,  9  Ired.  312;  Beckwith  v  Lamb,  13  Ired.  400. 

At  the  time  the  probate  of  the  deed  was  thus  taken,  and  the  order  of  regis- 
tration made,  these  were  effectual.  They  were  made  a  part  of  the  record  of 
the  court,  and  upon  the  certificate  of  the  clerk  of  the  court,  without  further 
evidence,  it  became  and  was  the  duty  of  the  register  to  register  the  deed,  as 
he  did,  as  appears  from  his  certificate.  These  effectual  certificates  were  of 
tliemselves  pnma  facie  evidence  of  the  pertinent  facts  stated  in  them,  and 
the  record  of  the  probate  of  the  deed  reciting  that  S.  J.  Cole  was  a  member 
of  the  court,  thus  certified,  was  evidence  that  he  was  such  member.  Ether- 
idge V.  Ferrebee,  supra. 

The  probate  of  the  deed  and  order  of  registration  were  sufficient  when 
taken  and  made.  They  have  each  since  then  continued,  and  will  continue,  to 
be  efficient  and  sufficient.  There  is  no  law,  statutory  or  otherwise,  that 
renders  them  inoperative  because  of  lapse  of  time.  If,  therefore,  the  deed 
luul  not  been  registered  in  1855,  it  might,  in  pursuance  of  the  order,  have 
been  in  1885,  without  further  order.  We  can  conceive  of  no  adequate  rear 
son  why  it  might  not  have  been.  The  probate  had  once  been  taken,  and  the 
order  of  registration  made  by  the  proper  competent  authority.  In  the  ab- 
sence of  statutory  requirement,  why  should  there  be  a  further  order  neces- 
sary? It  seems  to  us  that  a  registration  of  the  deed  was  unnecessary.  If  the 
register  failed  at  first  to  completely  execute  the  order  of  registration,  it  con- 
tinued  in  force  and  mandatory  until  it  was  completely  executed,  and  it  con- 
tinued to  be  the  register's  duty  to  execute  it  until  he  had  completely  done  so. 
If  he  found  that  he  had  by  inadvertence  omitted  a  word,  a  sentence,  a  para- 
graph, or  a  scroll  representing  a  seal,  we  think  he  might,  in  good  faith,  com- 
plete the  registration  in  these  respects.  Of  course,  he  could  not  have  au- 
thority to  interpolate  anything  that  was  not  in  the  deed  or  other  instrument 
at  the  time  the  probate  was  made.  It  was  therefore  not  improper  for  the 
r^riater,  as  it  appears  he  did,  to  add  on  the  registry  the  scroll  representing  the 
seal  affixed  to  the  signature  of  the  wife,  which  he  had  at  first  omitted. 

But  if  this  were  not  so,  and  the  registration  in  1855  were  insufficient,  we 
think  the  registration  in  1885  cured  any  defect  in  that  respect,  because  the 
order  of  registration,  as  we  have  seen,  continued  mandatory,  and  there  was  at 
that  time  no  statute  that  forbade  such  registration.  The  statute  (Acts  1885, 
c.  147)  had  not  then  taken  effect.  It  might  have  been  regular  to  submit  the 
probate  to  the  clerk  of  the  superior  court,  who  is  now  the  probate  officer,  to 
the  end  he  might  have  made  a  further  order  of  registration;  but  this  was  not 
essential.    Holmes  v.  Marshall.  72  N .  C.  37 ;  Toung  ▼.  Jackson.  92  K.  C.  144. 
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Nothing  appears  in  the  record  by  which  the  apparent  inconsistency  between 
the  date  of  the  deed,  and  the  time  of  the  term  of  court  at  which  its  execution 
was  acknowledged,  can  be  reconciled.  It  maj  be  that  the  term  of  the  court 
was  in  fact  held  in  October  of  1855.  This  is  not  improbable.  It  raaj  be  that 
in  fact  the  deed  was  executed  in  October  of  1854.  But  it  is  not  indispensable 
that  these  dates  shall  be  reconciled.  It  was  only  essential  that  the  deed  ex- 
isted and  was  proven,  and  these  tilings  appeared  from  the  record  of  the  pro- 
bate of  it»  wiiich  imports  verity,  and  which,  while  it  remains  unimpeached, 
prevails.  The  certificate  of  probate  settles  the  fact  as  to  the  existence  of  the 
deed,  and  of  the  probate  of  it. 

It  was  not  necessary  that  the  words  '*her  mark''  should  be  annexed  to  or 
accompany  the  cross-mark  of  the  wife  in  executing  the  deed  on  her  part,  to 
identify  herself  with  it  as  her  deed.  It  was  only  essential  that  she  made  the 
mark  herself,  or  adopted  it  as  hers,  if  made  by  some  other  person  under  her 
direction.  Such  words  might  be  appropriate  as  furnishing  some  evidence 
that  she  made  or  adopted  the  mark,  but  timt  she  did  so  is  the  important  fact, 
and  this  might  be  proven  by  any  appropriate  evidence,  or  she  might  acknowl- 
edge it,  as  she  did,  before  the  appropriate  probate  court.  The  objection  that 
the  words  ''her  mark"  were  not  used  in  the  connection  mentioned  has  no 
force.    State  v.  Bytd,  98  N.  0.  624;  Tatom  v.  White,  95  N.  C.  453. 

The  court  gave  the  jury  numerous  instructions,  and,  after  a  verdict  for  the 
defendant,  it  is  stated  in  the  record  that  the  ''plaintiffs  excepted,"  but  to 
what  part  of  the  instructions  given,  or  to  what  rulings  in  other  respects,  they 
excepted,  does  not  appear  from  any  assignment  of  errors  in  terms,  or  by  the 
remotest  Implication.  To  except  thus  is  no  compliance  with  the  statute  in  re- 
spect to  the  assignment  of  errors,  and  it  is  settled  that  the  court  will  not  no- 
tice such  exceptions.  Pleasants  v.  Railroad,  95  N.  0.  196;  CUmsnts  v. 
Rogers,  Id.  248. 

No  error  appears,  and  the  judgment  must  be  affirmed. 


State  o.  Clayweli*. 

{Syiprenu  Oourt  ^  North  CdroHna.    November  21, 1887.) 

LiMfTATXOH  OF  AonONS— MIBDBMKANOB8— Slakdbboub  Cbarob. 

Code  N.  C;  1177,  provides  that  all  iiiisdeineanorB,  except  malieloui  mbohleTand 
other  malidoufl  iniBdenieanorB,  shall  be  presented  or  found  by  the  grand  Jary  within 
two  years  from  the  conimissioD  of  the  offense.  To  an  indictment  for  an  attempt^ 
in  a  wanton  and  maliciuos  manner,  and  by  uttering  a  slanderoos  charge,  to  destroy 
the  reputation  of  an  innocent  woman,  thedefendant  pleaded  the  limitation  of  time. 
JBe/d,  that  the  offense  charged  in  the  indictment  is  a  malidons  misdemeanor,  and 
falls  within  the  exception  of  the  statute. 

Appeal  from  superior  court,  Iredell  county;  Glabk,  Judge. 
TTie  Attorney  General,  for  the  State.    No  counsel  contra. 

Smith,  G.  J.  The  indictment,  framed  nnder  the  statute,  (Code,  §  1118*)  is 
for  an  attempt,  in  a  wanton  and  malicious  manner,  and  by  the  uttering  and 
publishing  a  slanderous  charge,  imputing  sexual  criminal  intercourse,  to  de- 
stroy the  reputation  of  an  innocent  woman.  On  the  trial,  upon  the  plea  of 
not  guilty,  the  alleged  defamatory  words  were  shown  to  have  been  spc^en 
more  than  two  years  before  the  commencement  of  the  prosecution,  and  to  sev- 
eral persons  on  different  occasions.  The  accused  insisted  that  he  was  pro- 
tected  by  the  lapse  of  time  since  the  committing  of  the  offense,  under  aection 
1177,  which  provides  that  "all  misdemeanors,  except  the  offenses  of  perjuij, 
forgery,  malicious  mischief,  and  other  malicious  misdemeanors,  deceit,**  etc., 
"shall  be  phssented  or  found  by  the  grand  jury  within  two  years  after  the 
commission  of  the  same,  and  not  afterwards,"  with  a  proviso  that  ''offenses 
committed  in  a- secret  manner  may  be  prosecuted  within  two  yean  after  t&e 
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•discovery  of  the  otTeniier.**  The  prosecutrix  having  testified  that  she  first 
heard  of  the  slander  in  June  preceding  the  trial,  and  that  as  soon  as  she  could 
trace  it  to  the  proper  source,  and  get  the  evidence,  the  prosecution  was 
started,  the  state  insisted  that  theofifense  was  a  malicious  misdemeanor  within 
the  mesining  of  the  exception,  and,  if  not,  was  covered  by  the  proviso.  The 
objection  of  the  defendant  to  proof  of  what  occurred  more  than  two  years  be- 
fore the  finding  of  the  bill  was  overruled,  and  thereto  he  excepts.  Ko  other 
«rror  is  assigned  in  the  record. 

The  objection  must  be  taken  to  be  directed,  not  so  much  to  the  reception  of 
the  evidence,  as  to  its  legal  effect  upon  tlie  question  of  the  defendant's  guilt 
under  his  plea.  If  well  taken,  and  the  offense  charged  is  one  to  which  the 
limitation  applies,  the  result  would  be  an  acquittal,  unless  saved  by  the  pro- 
viso. While  we  do  not  think  the  fact,  even  if  true,  that  the  imputed  sexual 
intercourse  took  place  in  secret,  while  the  defamatory  utterance  was  necessa- 
rily in  the  hearing  of  the  witnesses,  (and  therein,  when  accompanied  with  the 
specified  intent,  consists  the  criminal  act  charged,)  brings  the  case  within  the 
operation  of  the  proviso,it  is  clearly  a  malicious  misdemeanor.  Maliciousness 
in  the  act  is  an  element  necessary  to  its  crimin<dity,  both  as  defined  in  the 
statute  and  as  charged  and  found  by  the  jury.  The  malice  can  be  directed 
and  entertained  only  towards  the  person  of  whom  the  false  words  are  spoken, 
4Uid  clearly  results  from  their  unwarrantable  utterance  in  the  hearing  of  oth- 
ers. It  involves  an  attempt,  '*in  a  wanton  and  malicious  manner,  (and  herein 
lies  the  essence  of  the  crime, )  to  destroy  the  reputation  of  an  innocent  woman* " 
and  such  would  be  the  tendency,  if  not  the  effect,  of  the  charge  of  unchaste- 
nees  made  against  a  virtuous  woman.  We  therefore  sustain  the  ruling  and 
affirm  the  judgment. 


Gbissom  t».  PiOKBTT  and  others. 

{Btprmnt  Onuri  of  North  Oarolina,    November  21,  1887.) 

—Oh  Cbofb— Aobbkmknt  to  Wobk  Fields  Toubtheb. 
An  agreement  entered  into  between  plaintiff  and  defendant,  by  the  terroa  of  which 
the  former  was  to  perform  work  upon  the  latter's  farm,  and  the  latter  to  fupnish 
the  niulea  and  iniplementB  neorasary  therefor,  the  profits,  after  paying  expenves,  to 
be  divided  equally,  does  not  create  between  the  parties  thereto  the  relation  of 
debtor  and  creditor,  such  that  the  former  is  entitled,  under  Code  N.  G.  22  1781, 17^ 
to  a  lieu  upon  tbe  crops  for  the  work  so  performed,  bat  abandoned  before  comple- 
tion, for  the  failure  of  the  latter  to  perform  his  part  of  the  agreement 

Appeal  from  superior  court,  Anson  county;  Boykin,  Judge. 
Burwdl  <§  Walker,  for  plaintiff.    /.  A.  Loekhart,  for  defendants. 

Smith,  G.  J.  The  plaintiff  and  the  defendant  W.  M.  Pickett,  late  in  De- 
cember, 1884,  entered  into  an  agreement,  which  is  set  out  in  the  complaint 
and  answer  without  any  material  difference,  by  the  terms  of  which  the  said 
defendant  was  to  furnish  land  for  cultivation  during  the  succeeding  year, 
with  three  mules  to  be  worked  on  it  and  fed,  and  the  necessary  farming  im- 
plements, while  the  plaintiff  was  to  supply  all  the  labor,  and  look  after  and 
manage  the  farming  operations,  until  the  crop  was  made  and  gathered,  when, 
after  paying  such  expenses  as  were  incurred  and  not  provided  for,  there  was 
to  be  an  equal  division  of  the  crops  between  the  parties.  The  plaintiff  re- 
^ceived  from  the  defendant  the  number  of  mules  agreed  on,  and  entered  upon 
and  pi'oceeded  to  cultivate  the  land  until  the  sixth  day  of  iune,  when  he  quit 
work,  and  abandoned  the  premises,  for  the  alleged  reason  that  the  provender 
furnished  the  mules  was  insufficient  in  quantity,  and  defective  in  quality,  and. 
in  consequence  of  not  being  well  fed,  two  of  them  broke  down  in  May  and 
June,  and  became  unfit  for  service;  and  the  defendant,  when  applied  to  for 
others,  without  which  it  was  impossible  to  carry  on  operations  to  the  stipu- 
lated extent,  refused  to  provide  others.     Thereupon  the  defendant  took  pos- 
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session  of  the  pretnises,  and  placed  the  other  defendant  ^his  son)  in  charge, 
who  proceeded  to  make  the  crop.  In  September  the  plaintiff,  claiming  the 
right  by  reason  of  the  essential  failure  of  the  defendant  conti'acting  to  f  ui- 
1)11  his  stipulations,  and  enable  himself  to  go  on  with  his  work,  to  treat  the 
agreement  as  annulled,  filed  in  the  clerk's  office  his  claim  for  work  and  labor 
done  on  the  crop  by  himself  and  family,  and  for  money  paid  by  him  to  hired 
employes,  asserted  a  lien  on  the  crop  raised  on  the  land,  amounting  in  the  ag- 
gregate to  nearly  $850.  Subsequently  the  plaintiff  sued  out  an  attachment 
to  enforce  the  lien,  under  which  the  sheriff  seized  a  lot  of  corn  and  cotton,  and 
levied  on  the  same  lands.  After  notice,  and  upon  defendants'  motion*  on 
November  24th,  the  clerk  made  an  order  vacating  the  attachment  as  to  the 
land,  and,  as  the  defendants  had  an  interest  in  the  crop,  as  tenant  in  common, 
vacating  the  attachment  as  to  them  on  the  defendants' giving  a  sufficient  bond 
to  the  plaintiff  in  the  penal  sum  of  $300  to  secure  to  the  plaintiff  his  share 
therein  upon  the  final  adjudication  in  the  cause.  From  this  ruling  both  par- 
ties appealed  to  the  Judge;  the  defendants  from  so  much  thereof  as  required 
the  giving  of  the  bond,  and  the  plaintiff  from  the  order  vacating.  At  April 
terra,  1886,  the  appeal  came  on  to  be  heard,  when  the  defendants*  motion  to 
vacate  the  order  for  attachment  was  allowed,  and  the  plaintiff  appealed  to 
this  court. 

While  it  may  not  be  easy  to  distinguish  the  arrangement  for  the  cultiva- 
tion of  the  land  for  the  joint  benefit  of  the  contracting  parties  from  that 
made  in  Reynolds  v.  Pool,  84  N.  C.  37,  and  Curtis  v.  Cash^  Id.  41,  where  it 
was  held  that  the  relations  of  copartners  had  been  formed,  we  do  not  deem  it 
needful  to  put  our  ruling  upon  that  ground.  The  case  is  not,  in  our  opinioiir 
within  the  letter  or  purpose  of  the  enactment  giving  liens,  as  contained  ia 
the  Code,  §§  1781,  1782.  The  first  creates  the  lien  upon  the  property  on 
which  labor  has  been  expended,  or  to  which  materials  have  been  contributed, 
not  generally,  but  "for  the  payment  of  all  debts  contracted  for  work  done  on 
the  same,  or  materials  furnished."  The  next  section,  without  enlarging  the 
scope  of  the  other,  gives  efficacy  to  the  lien  and  priority  over  every  other  lien 
or  incumbrance  which  attached  subsequent  to  the  time  when  the  work  begun 
or  the  materials  were  furnished.  It  is  quite  obvious  that  debts  only  are  pro- 
vided for;  that  is,  claims  for  labor  or  materials  supplied,  to  be  paid  for  a^ 
such,  so  that  between  the  employer  and  employe  were  formed  the  relation  of 
debtor  and  creditor.  Such  were  the  claims  intended  to  be  secured,  and  not 
such  as  might  grow  out  of  an  agreement,  when,  as  in  our  case,  eompoua- 
tion  was  to  be  sought  in  the  fruits  which  are  contingent  and  uncertain*  Nor, 
in  our  opinion,  can  the  joint  arrangement,  because  of  a  violation  of  its  terms 
by  one  party  and  the  election  of  the  other  to  abandon  it  in  consequence,  be 
converted  into  a  case  of  debtor  and  creditor,  so  as  to  bring  the  claim  within 
the  act,  whatever  may  be  the  result  in  the  personal  relations  of  the  parties. 
The  plaintiff  chose  to  look  to  the  result  of  the  year's  fuming  operations,  and 
to  seek  remuneration  for  his  work  in  a  share  of  the  crop,  and  for  eveiy  braach 
of  the  defendant's  obligations  may  obtain  redress  commensurate  with  the  in* 
jury  suffered.  But  he  is  not  at  liberty,  without  regard  to  results,  to  fall  back 
upon  an  implied  contract  so  as  to  give  it  the  same  operation  under  the  statute 
as  if  it  had  been  the  original  contract,  when  in  fact  it  w&s  not.  The  enact- 
mf'nt  protects  those  who  work  or  supply  materials,  and  who,  but  for  it,  would 
have  no  security  beyond  that  of  the  personal  obligation  of  the  employer. 

The  order  for  the  attachment  was  therefore  improvidently  made,  and  we 
concur  in  the  action  of  the  court  in  recalling  the  order  and  dissolving  the  ai- 
tachment. 
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IIUS8BY  0.  King  and  others. 
(Supreme  Qmrt  qf  North' Qurofina,    November  28,  1887.) 

].  ODBPORATTOH— LlABlLITT   FOB  ToRT»— Ul/TBA  VlRBB. 

A  corporation  is  liable  in  a  civil  action  for  all  U>r\s  committed  by  itself,  or  by  its 
agents  with  the  authority  of  the  corporation,  express  or  implied,  and  the  plea  of 
tira  vir6$  is  no  defense.^ 
S.  Samx. 

In  an  action  for  damages  for  malidoas  prosecntion,  wherein  a  corporation  and 
its  general  inanai^er  were  joined  as  parties  defendant,  the  corporation  demurred  on 
the  gronnd  that  it  appeared  that  the  acts  complained  of  were  those  of  the  general 
manager,  and  not  done  within  the  scope  of  his  authority  or  duty,  nor  in  the  serv- 
ice of  the  company.  Seld  that,  the  acts  complained  of  being  ultra  vires^  they  could 
not  be  within  the  soope  of  the  power  of  the  company  or  its  agents,  and  an  allega- 
tion of  authority  was  not  necessary. 

Appeal  from  superior  court,  No.  8,  Tyrrell  county;  Avert,  Judge. 
Qrandy  <&  Aydlett,  for  plaintijff.    Starke  c&  Martin,  for  defendant. 

Davis,  J.  This  action  was  tried  on  complaint  and  demurrer  before  AvEBTr 
J.,  at  spring  term,  1887,  of  Tyrrell  superior  court.  The  plaintiff  alleged.  (1) 
That  tlie  defendant  Norfolk  Southern  Railroad  Company  is  a  corporation  duly 
chartered  under  the  laws  of  North  Carolina,  doing  business  under  said  name, 
in  building,  constructing,  equipping,  and  operating  a  railroad  in  the  state,  and 
running  steamers,  connecting  the  business  of  said  road  with  several  business 
and  commercial  points  on  Albemarle  sound  and  Alligator,  Scuppernong  and 
Roanolce  rivers,  in  said  state,  and  the  defendant  M.  K.  King  is  general  man- 
ager of  said  company's  business.  (2)  That  Q.  M.  Scx>tt  is  a  justice  of  the 
peace  in  and  for  Pasquotank  county,  having  been  duly  appointed  and  qualified 
}i8  such,  and  was  at  the  time  of  the  act  hereinafter  complained  of,  and  his  acts 
are  entitled  to  full  faith  and  credit  as  such,  and  were  at  that  time.  (3)  That 
on  or  about  the  twenty-fourth  day  of  July,  1885,  the  defendants,  maliciously 
and  wantonly  intending  to  injure  plaintiff  in  his  good  name,  fame,  and  repu- 
tation, and  to  bring  him  into  ridicule  and  public  contempt,  appeared  before 
G.  M.  8GOTT,  a  justice  of  the  peace  of  Pasquotank  county,  in  the  state  of 
North  Carolina,  as  aforesaid,  falsely,  maliciously,  wantonly,  and  without  any 
reasonable  or  probable  cause  whatsoever,  charged  this  plaintiff  before  said 
justice  of  the  peace  in  a  written  affidavit  duly  sworn  to,  with  having  left  and 
withdrawn  himself  from  the  service  of  defendants'  company,  on  or  about  the 
tenth  day  of  March,  1885,  and  carrying  with  him  several  amounts  of  money, 
to-wit,  the  sums  of  $6,  $28.02,  910,  and  $3.59,  belonging  to  said  company, 
with  a  felonious  intent  to  steal  the  same,  and  defraud  said  company;  and  fur- 
ther charges  this  plaintiff  before  said  justice  at  same  time,  without  any  reason- 
able or  probable  cause  whatsoever,  with  having  embezzled  said  money,  while 
plaintifF  was  in  the  employment  of  said  company,  and  converting  the  same  Uk 
his  own  use,  with  the  purpose  of  stealing  the  same  or  of  defrauding  said  com- 
pany;  and  wantonly,  maliciously,  without  any  reasonable  or  probable  cause, 
procured  said  justice  of  the  peace  to  grant  a  warrant  for  the  arrest  of  .this 
plaintiff  upon  said  charge,  which  was  malicious,  false,  and  untrue  in  all  re* 
spects;  and  defendants  well  knew  said  charges  were  false  and  untrue  at  the 
tiroe.  (4)  That  G.  M.  Soott,  the  said  justice,  issued  his  warrant  accordingly 
on  the  twenty-fourth  day  of  July,  1885,  and  defendants  caused  this  plaintiff 
to  be  arrested  and  imprisoned  under  the  same,  being  held  in  custody  of  the 
officer  of  the  law  until  he  gave  bail,  as  he  was  obliged  to  do,  for  his  appearance 
at  the  trial  and  examination  of  the  cause.  (5)  That  afterwards,  to-wit,  on  the 
twenty-eighth  day  of  July,  1885,  the  day  of  examination  and  trial,  the  plain- 
tiff having  been  examined  and  tried  before  the  said  Justice  for  said  supposed 

^Oonoeming  tha  liability  of  corporations  in  an  action  for  tort,  see  Lubricating  Oil  Go. 
V.  Btandard  Oil  Co.,  (N.  YT)  12  N.  E.  Rap.  826,  and  note. 
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crime,  according  to  law,  the  said  justice  adjudged  the  plaintiff  not  guilty 
thereof,  and  fully  acquitted  him  of  the  same,  and  discharged  him,  and  since 
that  time  the  defendants  have  not  further  prosecuted  their  said  complaint,  but 
have  abandoned  the  same.  (6)  That  by  means  of  said  wanton,  malicious, 
unlawful,  and  false  charge  and  malicious  prosecution  of  the  defendants 
against  this  plaintiff,  as  aforesaid,  plaintiff  has  been  injured  iH  his  person, 
good  name,  fame,  reputation,  and  brought  into  ridicule  and  public  contempt, 
and  prevented  from  attending  to  his  business,  and  compelled  to  pay  large 
sums  of  money,  costs,  and  counsel  fees,  in  defending  himself  against  said 
<«harge,  to  his  damage,  $5,000. 

For  a  second  cause  of  action,  the  plaintiff  alleges  that  he  was  wrongfully 
And  unlawfully  arrested  and  imprisoned  by  reason  of  the  warrant  issued  upon 
the  false,  wanton,  and  malicious  charge  of  the  defendants;  that  be  was  ac- 
quitted of  said  charge  by  the  justice,  the  warrant  dismissed,  and  he  was  dis- 
charged from  custody.    The  damages  are  laid  at  $5,000. 

And  for  further  cause  of  action  plaintiff,  complaining  of  defendants,  alleges: 
(1)  That  on  or  about  the  twenty-fourth  day  of  July,  1885,  the  defendants 
wantonly,  maliciously  intending  to  slander  and  scandalize  plaintiff  in  his 
good  name,  fame,  and  reputation  and  to  bring  him  into  ridicule  and  public 
contempt,  and  destroy  his  character,  appeared  before  G.  M.  Scott,  a  justice  of 
the  peace  of  Pasquotank  county  and  state  aforesaid,  and  then  and  there,  in  the 
presence  and  hearing  of  said  Soott  and  several  other  persons,  charged  plaintiff 
in  the  written  affidavit  of  defendant  JM.  K.  King,  general  manager  of  defend- 
ant Norfolk  Southern  Railroad  Company,  with  having  stolen  and  embezzled 
several  certain  sums  of  money  belonging  to  the  defendant  company,  to-wit, 
the  sums  of  $6,  $23.02,  $10,  and  $3.59,  in  words  and  figures  as  follows,  to-wit: 
'*That  on  or  about  the  tenth  day  of  March,  1885,  the  Norfolk  Southern  Rail- 
road Company,  a  corporation  duly  chartered  by  the  legislature  of  North  Caro- 
lina, in  said  county  of  Pasquotank,  delivered  its  check  for  four  hundred  and 
fourteen  dollars  and  seventy-nine  cents,  ($414.79,)  and  drawn  upon  the  Ex- 
change National  Bank  of  Norfolk,  Va.,  in  favor  of  F.  N.  Hussey,  master  of 
steamer  called '  M.  £.  Dickerman : '  that  on  or  about  the  date  aforesaid  the  said 
F.  N.  Hussey  negotiated  the  said  check,  and  obtained  the  money  therefor;" 
''and  afterwards  withdrew  himself  from  the  service  of  said  company,  and  went 
Away  with  a  part  of  said  money,  with  intent  to  steal  the  same,  and  defraud 
the  said  company,  to-wit,  six  dollars,  twenty-three  dollars  and  two  cents,  ten 
dollars,  three  dollars  and  fifty-nine  cents,  thereby  accusing  and  charging  this 
plaintiff  with  the  high  criniie  of  larceny;  that  the  said  F.  N.  Hussey,  at  <» 
about  the  date  above  named,  being  then  a  servant  of  said  company,  and  so 
possessed  of  certain  money  of  said  company,  intrusted  to  him,  did,  without  the 
assent  of  his  employer,  the  said  Norfolk  Southern  R^iilroad  Company,  embe»- 
iXe  certain  parts  of  said  money,  to-wit:  the  sums  of  $6,  $23.02,  $10,  imd  4^.59, 
and  convert  the  same  to  his  own  use,  with  the  purpose  of  stealing  the  8ame» 
or  of  defrauding  the  said  company  thereof,  thereby  and  by  these  means  in- 
tending to  accuse  this  plaintiff  with  the  high  crime  of  embezzlement."  (2) 
That  though  these  charges  were  false  and  untrue,  and  defendant  knew  them 
to  be  so  at  the  time,  they  procured  the  said  justice  to  grant  a  warmnt  for  the 
arrest  of  plaintiff,  and  caused  him  to  be  arrested,  and  imprisoned,  wrongfully 
and  unlawfully,  upon  said  false  charge,  and  detained  in  custody  of  the  office 
•of  the  law,  and  to  give  bond  to  appear  before  said  justice  for  examination 
and  trial  on  the  twenty-eighth  day  of  July,  1885,  and  the  defendants  then 
and  there  appeared  upon  said  trial  and  examination,  and  again  in  the  pres- 
ence of  said  G.  M.  Soott  and  many  other  persons  at  the  court-house  in  Eliza- 
beth City,  Pasquotank  county,  N.  C,  and  at  divers  other  places  before  and 
since,  charged  and  accused  this  plaintiff  with  stealing  and  embezzling  money, 
the  property  of  defendant  Norfolk  Southern  Railroad  Company,  as  above  set 
out,  the  sums  of  $6,  $28.02,  $10,  and  $3.59,  all  of  which  acts  and  doings  <tf 
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these  defendants  are  wrongful  and  unlawful,  and  contrary  to  la  w,  and  hns  en- 
damaged  this  plaintiff  in  the  sum  of  $5,000.  Wherefore  plaintiff  demands> 
judgment  for  ll)e  wrong  and  damage,  etc. 

To  this  the  defendant  railroad  company  filed  the  following  demurrer:  (1^ 
It  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  (a)  It  ap- 
pears from  tbe  complaint  that  the  injuries  complained  of  resulted  from  the^ 
acts  of  M.  K.  King  not  done  in  the  scope  of  his  authority  or  duty  as  agent,  nor 
in  the  service  of  this  company,  nor  by  its  authority,  at  the  time  of  or  prior  to 
the  said  acts;  and  it  does  not  appear,  and  is  not  alleged,  that  said  acts  or  any  of 
them,  were  ratified  subsequently  by  this  defendant,  (b)  The  complaint  does 
not  state  what  wrongful  words  were  spoken  or  acts  done  (except  those  spoken 
and  done  by  the  defendant  King)  nowhere,  nor  when  nor  by  what  agent  or 
representative  of  the  company  they  were  spoken  or  done,  so  as  to  enable  thi» 
defendant  to  answer  the  same,  (c)  Except  the  words  spoken  and  acts  alleged 
to  be  done  by  the  defendant  King,  it  does  not  appear  that  any  words  were^ 
spoken  or  acts  done  vvith  malicious  purpose  and  without  probable  cause,  {d} 
It  appears  that  this  defendant  is  a  railroad  corporation,  and  is  not,  as  such^ 
liable  for  an  action  for  malicious  prosecution,  (2)  There  is  a  misjoinder  of 
parties  defendant,  for  that  (a)  the  liabilities  of  the  defendants  is  independent 
and  distinct;  (6)  the  torts  complained  of  are  not  joint,  but  several;  (c)  the 
defenses  of  the  two  defendants  are  different,  inconsistent,  and  repugnant. 

The  court  sustained  items  a,  6,  and  e  of  defendant  railroad  company's  first 
cause  of  demurrer,  and  overruled  item  d,  and  overruled  all  of  defendant  com- 
pany's second  cause  of  demurrer.  The  plaintiff  excepted  to  the  court's  sub* 
taiuing  the  defendant  railroad  company's  demurrer  as  above  stated. 

The  question  presented  by  the  appeal  is,  was  there  error  in  sustaining  the 
demurrer  of  the  defendant  railroad  company,  as  set  out  in  paragraphs  a,  6» 
and  c  of  the  first  cause  of  demurrer?  The  Code,  §  233,  requires  that  the  com- 
plaint shall  contain  ''a  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition."  The  facts  should  be  s» 
stated  as  to  leave  the  defendant  in  no  doubt  as  to  the  alleged  cause  of  action 
against  him,  so  that  he  may  know  how  to  answer,  and  what  defense  to  make. 
The  demurrer  admits  the  facts  contained  in  this  complaint.  Do  they  consti- 
tute a  cause  of  action?  The  defendant  company  says,  as  to  it,  '*No."  It  is 
true  that  the  defendant  King  is  the  general  manager  of  his  co-defendant  com- 
pany's business,  and  that  the  defendants  King  and  the  Norfolk  Southern  Rail- 
road Company  did  the  acts  complained  of;  and  the  charge  upon  which  the  al^ 
leged  malicious  prosecution  was  instituted,  and  the  false  arrest  and  imprison- 
ment made,  was  the  alleged  embezzlement  of  the  money  of  the  defendant 
company;  and  the  warrant  was  sued  out  by  the  defendants  upon  the  written 
affidavit  of  the  defendant  King,  general  manager  of  the  defendant  company; 
but,  says  the  defendant  company,  the  plaintiff  fails  to  allege  that  these  acts 
were  done  by  King  "in  the  scope  of  his  authority  or  duty  as  agent,"  etc.,  and 
therefore  he  cannot  recover. 

It  is  admitted  (the  demurrer  admits)  that  the  acts  were  done  by  the  defend- 
ant. If  so,  does  it  matter  how?  Is  it  necessary  to  allege  that  the  agent  was 
authorized  to  do  them,  and  that  he  was  acting  within  the  scope  of  his  au- 
thority and  duty?  It  must  be  necessary  to  prove  any  material  fact  necessary 
to  be  alleged,  unless  admitted.  If  corporations,  as  we  shall  presently  see,  are 
liable  for  torts  and  wrongs  committed  ultra  vires  outside  and  beyond  the  pur- 
pose of  their  creation,  and  not  within  the  scope  of  their  powers  and  authority, 
it  would  seem  a  logical  absurdity  to  say  that  any  tort  or  wrong  so  committed 
was  committed,  or  could  be  committed,  by  an  agent  or  servant  within  the 
scope  of  the  authority  of  such  agent  or  servant.  If  the  acts  were  ultra  vires, 
they  could  not  be  within  the  scope  of  the  power  or  authority  of  the  company* 
or  of  its  agent  or  servant,  and  the  allegation,  if  necessary  to  be  made,  could 
not  be  proved  and  the  plaintiff  must  fail.    This  cannot  be  so. 
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It  was  long  thought  that  as  the  corporation  has  no  mouth  with  which  to  ot- 
ter slander,  or  hand  with  which  to  wnte  libels,  or  commit  batteries*  or  mind 
to  suggest  malicious  prosecutions  or  other  wrongs,  as  it  was  an  artificial  per- 
son, and  could  speak  and  act  only  through  and  by  the  ngency  of  others,  it  was 
therefore  not  liable  for  any  torts,  except  such  as  resulted  from  some  act  of 
commission  or  omission  of  its  agents  or  servants,  while  acting  within  the 
«cope  of  granted  powers,  or  wrongfully  omitting  or  neglecting  some  duty  im- 
posed by  its  charter  or  by  law;  and  consequently  it  was  necessary  to  allege 
that  the  act  committed  was  while  acting  within  the  scope  of  the  power  and 
authority  of  the  company,  or  tlmt  the  act  omitted  was  required  to  be  per- 
formed. Whether  it  was  wise  to  depart  from  this  rule  that  exempted  corp  v 
rations  from  liability  for  the  acts  of  agents  in  cases  where  the  character  of  the 
act  depended  upon  motive  or  intent,  seems  no  longer  an  open  question. 

The  old  idea  that,  because  a  corporation  had  no  '*soul,"  it  could  not  comn^it 
torts,  or  be  the  subject  of  punishment  for  tortious  acts,  may  now  be  regarded 
as  obsolete.  The  rights,  the  powers,  and  the  duties  of  corporate  bodies  have 
l>een  so  enlarged  in  modem  times,  and  these  "artificial  persons"  have  become 
so  numerous,  and  entered  so  largely  into  the  everyday  transactions  of  lift*, 
that  it  has  become  the  policy  of  the  law  to  subject  them,  as  far  as  practicable, 
to  the  same  civil  liability  for  wrongful  acts  as  attach  to  natural  persons;  and 
this  liability  is  not  restricted  to  acts  committed  within  the  scope  of  granted 
power,  but  a  corporation  may  be  liable  to  an  action  "for  false  imprisonment 
malicious  prosecution,  and  libel."  Pierce,  R.  B.  273.  "The  doctrine  which 
once  obtained,  that  the  master  is  not  liable  for  the  willful  wrong  of  his  serv- 
ant, is  now  "  understood  as  referring  to  an  act  of  positive  and  designed  in j  ury . 
not  done  with  a  view  to  the  master*s  service,  or  for  the  purpose  of  executing 
his  orders.  ♦  ♦  ♦  Whether  the  servant  did  the  act  with  a  view  to  the 
master^s  service,  or  to  serve  a  purpose  of  his  own,  is  a  question  for  the  Juiy."* 
Id.  279.  Whether  the  corporation  authorized  or  participated  in  the  tort  is 
matter  of  proof,  and  the  defense  of  tUtra  vires  is  not  admitted.    Id.  520. 

It  is  true  that  it  was  held  in  Orr  v.  Bank,  I  Ham.  f  Ohio,)  25,  that  a  cor- 
poration could  not  be  sued  in  an  action  for  assault  and  oatteiy,  nor  could  it  be 
joined  in  such  an  action  with  other  defendants;  and  in  GilUt  v.  Railroad  Co., 
ib  Mo.  315,  it  was  held,  by  a  divided  court,  that  a  railroad  corporation  was  not 
liable  for  a  malicious  prosecution  in  the  name  of  the  state  for  alleged  embez- 
zlement of  its  funds,  but  a  different  doctrine  seems  now  well  established. 
*  "Corporations  are  liable  for  every  wrong  they  commit,  and  in  such  cases  the 
doctrine  of  ultra  vires  has  no  application.  They  are  also  liable  for  the  acts 
•of  their  servants  while  such  servants  are  engaged  in  the  business  of  their 
principal,  in  the  same  manner  and  to  the  same  extent  that  Individuals  are 
liable  under  like  circumstances.  An  actionmay  be  maintained  against  a  cor- 
poration for  its  malicious  or  negligent  torts,  however  foreign  they  may  be  to 
the  object  of  its  creation,  or  beyond  its  granted  powers.  It  may  be  sued  for 
assault  and  battery,  for  fraud  and  deceit,  for  false  imprisonment,  for  mali- 
cious prosecution,  for  nuisance,  and  for  libel."  Bank  v.  Graham,  100  U-  8. 
699,  and  many  authorities  there  cited;  Bankv,  Bank,  10  Wall.  645;  Ang. 
Jk  A.  Corp.  6  388.  "It  is  no  defense  to  legal  proceedings  in  tort  that  the 
torts  were  ultra  vires.**     Gnier  v.  Railroad  Co.,  92  N.  C.  1. 

Railroad  Co.  v.  Quigley,  21  How.  202,  was  an  action  against  the  defend- 
ant (plaintiff  in  error)  for  libel.  It  was  Insisted  that  the  railroad,  being  a 
coriK)ration  with  definod  and  limited  faculties  and  powers,  and  having  only 
such  incidental  authority  as  is  necessary  to  the  full  exercise  of  the  facultie^ 
and  powers  granted  by  their  charter;  that,  being  a  mere  legal  entity,  they 
are  incapable  of  malice,  and  that  malice  is  a  necessary  ingredient  in  a  litwl; 
and  the  action  should  have  been  instituted  against  the  natural  persons  con- 
cerned in  the  publication  of  the  libel."  But  a  different  view  was  taken  by 
the  court,  and  it  was  held  that  a  corporation  could  be  held  liable  ex  delicto  aa 
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neell  as  ea;  contractu,  and  that  this  view  was  in  consonance  with  the  legisla- 
tion and  jurisprudence  of  the  states  of  the  Union  relative  to  ** these  artificial 
persons.  * 

The  subject  is  discussed  at  length  in  Williams  v.  Inswrance  Co.,  57  Miss 
759,  and  the  note  to  the  caie  as  reported  in  34  Anier.  Rep.  494»  in  which  the 
authorities  are  collated,  from  which  the  conclusion  is  fiillj  warranted  that  a 
corporation  is  liable  for  malicious  prosecution  conducted  by  one  of  its  agents. 

In  the  still  more  recent  case  of  Railway  Co,  v.  Harris,  122  U.  S.  597,  7 
Sup.  Ct.  Rep.  1288,  in  an  elaborate  opinion,  in  which  many  atithorities  are 
cited,  it  is  said:  *'If  a  corporation  itself  has  no  hands  with  which  to  strike,  it 
may  employ  the  hands  of  others.  It  is  now  perfectly  well  settled,  contrary  to  the 
ancient  authorities,  that  a  corporation  is  liable  civiliter  for  all  torts  commit- 
ted by  its  servants  or  agents  by  authority  of  the  corporation,  express  or 
implied.  «  *  *  The  result  of  the  modem  cases  is  that  a  corporation  is  lia- 
ble civiliter  for  torts  committed  by  its  servants  or  agents,  precisely  as  a  natu- 
ral person;  and  it  is  liable  as  a  natural  person  for  tiie  acts  of  its  agents  done 
by  its  authority,  express  or  implied,  though  there  be  neither  a  written  ap- 
pointment under  seal,  nor  a  vote  of  the  corporation  constituting  the  agency 
or  authorizing  the  act."  "The  corporation  and  its  servants,  by  whose  act 
the  injury  was  done,  may  be  joined  in  an  action  of  toil;  in  the  nature  of 
trespass."    Pierce,  R.  R.  292. 

In  the  case  before  us,  the  "statement"  contained  in  the  complaint  is  suffi- 
•cieiitly  "plain"  to  enable  the  defendant  company  to  understand,  clearly  and 
without  mistake,  the  nature  of  the  tort  with  which  it  is  charged,  and  it  is 
thus  enabled  to  answer  and  prepare  intelligently  for  its  defense.  There  is 
error. 

Tlie  demurrer  is  overruled,  and  the  defendant  may  take  such  action  below 
juB  he  is  advised. 


Statk  f>,  Morgan. 

{Supreme  Court  of  North  Onrolina.    November  28.  18S7.) 

1.  lHDicrM«KT—FKLONY—**  Wantonly  and  Willfully." 

Code  N.  C.  2  985,  provides  that  any  person  who  shall  **  wantonly  and  willfully" 
set  fire  to  certain  buildings  shall  be  gnf  Itv  of  felony,  etc.  An  indictment  charged 
that  the  defendant 'Melonioosly,  willfully,  maliciously,  and  unlawfully"  set  lire, 
etc.  Held,  that  the  allegation  in  the  indictment  is  not  snch  as  is  required  by  the 
statute  to  charge  a  felony. 

X  Arson — iNDicmfBNT— Sxttino  Firs  to  Shop. 

Code  N.  C.  I  985,  provides  that  whoever  shall  set  fire  to  any  stable,  coach-houne, 
outhouse,  warehousne,  shop,  etc.,  shall  be  guilty  of  felony.  An  indictment  chargetl 
that  the  defendant  set  fire  to  a  **  house  used  as  a  shop."  i/e^  that  this  was,  in  ef- 
fect, charging  that  he  set  fire  to  a  shop,  and  was  a  compliance  with  the  statute. 

Appeal  from  superior  court.  New  Hanover  county;  Meares,  Judge. 
T?te  Attorney  General,  for  the  State.     M,  Bellamy  and  T,  W.  Strange,  for 
-defendant. 

Merrimon,  J.  The  indictment  charges  that  the  defendant  *' feloniously, 
willfully,  maliciously,  and  unlawfully  did  set  fire  to  a  certain  house  used  as  a 
shop,  and  then  and  there  situate,*'  etc.  On  the  trial  there  was  a  verdict  of 
guilty.  The  defendant  moved  in  arrest  of  judgment,  assigning  as  grounds  of 
the  motion —First,  that  the  indictment  charges  that  the  defendant  **did  set  fire 
to  a  certain  house;"  and,  secondly,  that  it  does  not  charge  tiie  net  to  have 
been  done  ** wantonly  and  willfully."  The  court  overruled  the  motion,  and 
^ve  judgment  against  the  defendant.  The  latter,  having  excepted,  appealed 
to  this  court.  The  defendant  is  charged  in  the  indictment  with  a  violation  of 
the  statute,  (Code,  g  985,  par.  6,)  as  amended  by  the  subsequent  one,  (Acts 
1885,  c.  66,)  which  provides,  as  amended,  that  "whoever  shall  wantonly  and 
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willfully  set  fire  to  any  church,  chapel,  or  meeting-house,  or  shall  wantonlj 
and  willfully  set  fire  to  any  stable,  coach-house,  outhouse,  warehouse,  office* 
shop,  mill,  barn,  or  granary,  or  to  any  building  or  erection  used  in  carrying 
on  any  trade  or  manufacture,  or  any  branch  thereof,  whether  the  same  or  any 
of  them  respectively  shall  then  be  in  the  possession  of  the  ofifender.  or  in  the 
possession  of  any  other  person,  shall  be  guilty  of  felony,  and  be  imprisoned 
in  the  penitentiary  for  not  les.s  tlian  five  nor  more  than  forty  years."  This 
statute,  before  it  was  so  amended,  did  not  contain  the  words  **  wantonly  and 
willfully,"  but,  in  the  place  of  them,  wherever  they  now  appear,  the  other 
words  **  unlawfully  and  maliciously,"  which  the  amendment  struck  out  of  it. 

It  will  be  observed  that  the  indictment  charges  that  the  detendaui  toiUfuUy 
"did  set  fire  to,"  etc.,  but  it  does  not  charge,  as  it  should  do,  that  he  ""tixtn- 
tofUy  and  willfully  did  set  fire  to,"  etc.  StaU  v.  Maaaey,  97  N.  C.  465, 2  S. 
E.  Itep.  445.  It  does,  however,  charge  that  he  "feloniously,  ♦  ♦  ♦  ma- 
liciously, and  unlawfully  did  set  fire  to«"  etc.  And  it  was  contended  on  the 
argument  liere  that  these  words  sufficiently  supplied  the  place  and  meaning 
of  the  omitted  essential  word  **  wantonly. " 

It  is  true  that  if  a  word  or  words,  equivalent  in  meaning  and  eftect  to  the 
words  of  the  statute  descriptive  of  and  denning  the  offense,  were  used,  thia 
would  be  sufficient.  State  v.  Stanton,  1  Ired.  424;  State  v.  Butts,  92  N.  C. 
785.  But  the  words  '* unlawfully  and  maliciously"  used  cannot  supply  the 
place  of  the  word  ''wantonly"  omitted,  which  by  the  amendment  mentioned 
was  in  part  substituted  for  them,  us  was  decided  in  State  v.  Ifassey,  gupra. 
Nor  does  the  word  "feloniously"  supply  the  omission.  This  word  implies 
that  the  act  charged  to  have  been  done  proceeded  from  an  evil  heart  and  wicked 
purpose.  It  is  a  highly  technical  term,  and  is  employed,  particularly  in  crim- 
inal pleadings,  to  describe  and  charge  offenses  that  proceed  from  a  deprared 
heart  and  import  wicked  purpose;  thatsucli  offenses  are  felonious  in  their  nat- 
ure, and  are  done  with  the  deliberate  intent  to  commit  a  crime.  *"  Wantonly,** 
in  a  criminal  sense,  implies  that  the  act  was  done  of  a  licentious  spirit,  p^- 
versely,  recklessly,  without  regard  to  propriety  or  the  rights  of  others,  care- 
less of  consequences,  and  yet  without  settled  malice.  The  meaning  and  ap- 
plication of  the  term  is  well  considered  by  the  chief  justice  in  State  ▼.  Briff- 
man,  94  N.  C.  888. 

It  is  essential  that  the  indictment  shall  charge  that  the  defendant  '*  wan- 
tonly," as  well  as  willfully,  set  fire  to,  etc.,  and,  as  this  is  not  done  in  terms 
or  effect,  it  is  fatally  defective.  It  does  not  charge  the  offense  intended,  and 
the  judgment  must  therefore  be  arrested. 

As  to  the  first  ground  of  objection  to  the  indictment  we  think  it  unfonnded.^ 
A  "shop,"  in  the  sense  of  the  statute,  implies  a  house  or  building  in  which 
small  quantities  of  goods,  wares,  or  drugs,  and  the  like,  are  sold,  or  in  which 
mechanics  labor,  and  sometimes  keep  their  manufactures  for  sale;  and.  as  it 
is  charged  that  the  defendant  "set  fire  to  a  certain  house,  riaed  as  a  shop  and 
store,"  it  in  effect  and  sufficiently  charges  that  he  set  fire  to  a  "shop,"  a  sort 
of  house  expressly  Tiamed  in  the  statute.  A  house  used  for  the  purpose  of  a 
shop  is  a  shop  while  so  used,  within  the  meaning  of  the  statute,  whether 
built  for  that  pur()Ose  or  not.  One  of  its  purposes  is  to  protect  houses  and 
buildings  used  as  shops,  and  thus  to  protect  shops. 

As  the  judgment  must  be  arrested,  it  is  unnecessary  to  advert  to  other  er- 
rors assigned  in  the  record.  There  is  error.  Let  this  opinion  be  certified  fe» 
the  criminal  court  of  New  Hanover  county  according  to  Uw,    It  is  so  ordered. 
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Note.    A  star  (*)  indicates  that  the  case  referred  to  is  annotated. 


ABATEMENT  AND  BE- 
VIVAL. 

Death  of  trustee,  see  Cr9diior$*  Bill,  5. 

Dissolution  of  corporation. 

At  common  law.  when  a  corporation 
ceased  to  exist  by  expiration  of  its  charter, 
or  by  its  dissolution  by  a  forfeiture  of  its 
charter.  Judicially  ascertained  and  declared, 
or  in  any  other  manner,  all  suits  for  or 
against  it  abated.  But  this  is  not  now  the 
law  in  this  state;  the  common  law  on  this 
subject  having  been  repealed  by  section  69 
of  chapter  58  of  the  Code.  In  this  state  a 
suit  by  or  against  a  private  corporation  can- 
not be  abated  or  dismissed  because  the  cor* 
poration  has  been  dissolved  by  a  forfeiture 
of  its  charter,  so  judicially  ascertained  or 
declared,  or  by  its  dissolution  in  any  other 
manner.— Greenbrier  Lumber  Co.  v.  Ward, 
(W.  Va.)  227. 

Abuse  of  Process. 

See  MaUdous  ProseeuUon. 

Accord  and  Satisfactioxu 

See  OampromUe;  Payment 

Accounting. 

See  I^eci7Mnt,\l\  JS!quify,H:  Executors  and 
Administrators,  11-18;  Infancy,  4;  Parti- 
tion, 10. 

ACTION. 

See.  also,  Abafemeni  and  Revival;  Limitation 
of  Actions;  Parties;  Pleading, 

When  maintainable— Civil  action  for 

felony.  A-oiyoAT 

1.  In  Georgia,when  a  person  has  suffered  AfxTvATj. 
from  a  railroad  corporation  a  physical  in- 
jury the  infliction  of  which  amounts  to  a 
felony,  the  prosecution  of  the  felony  is  not 
a  condition  precedent  to  maintaining  an 
action  to  recover  for  the  injury. — Powell  y. 
Augusta  &  8.  R.  Co.,  (Ga.)  757. 

Improper  joinder  of  causes.  See.  also,  Certiorari;  Criminal  PraeHce,2ti' 

2.  Where,  in  an  action  against  the  heir       80;  Srror,  Writ  of;  Exceptions,   Bill  of; 
of  a  deceased  debtor,  to  which  the  admin- 1     Nem  Trial, 

V.38.E.— 69  (929) 


istrator  of  the  debtor  is  made  a  party,  some 
of  the  facts  stated  in  the  complaint  would 
consiitute  a  cause  of  action  against  the  ad- 
ministrator, but  it  is  manifest  that  such 
facts  are  stated,  not  for  the  purpose  of  fur- 
nishing a  cause  of  action  against  such  ad- 
ministrator, but  to  show  that  plaintiff  has 
a  cause  of  action  against  the  heir,  the  state- 
ment of  such  facts  does  not  render  the  com- 
plaint amenable  to  the  objection  that  two 
causes  of  action  have  been  improperly 
united.— Lowry  v.  Jackson,  (S.  C.)  478. 

Adverse  PossessioiL 

Bee  lAmitation  of  Actions,  8,  4. 

Alimony. 
See  Dworee. 

ALTERATION  OF  HTSTBU* 
MBNTS. 

See,  also.  Mortgages,  6. 

Altered  bond — Admissibility  in  ev^ 
idenoe. 

A  bond  altered  in  a  material  part,  and! 
declared  upon  as  altered,  is  admissible  in 
evidence  without  explaining  the  alteration, 
unless  there  is  a  sworn  plea  of  non  est  fac- 
tum, or  some  plea  denying  on  oath  that 
the  alteration  was  made  with  the  consent 
or  by  authority  of  the  makers. ^Thompson 
y.  Qowan,  (Ga.)  910. 


Stock-killing 
nies,  lS-20. 


Aiiimn.lff, 

cases,  see  Railroad  Oompch 


I.  Whbn  Appeal  Libs. 
U.  Rbquibitbs. 

III.  Practice. 

IV.  Review. 
V.  Decibion. 
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Mandate  and  proceedings  below,  see  Cred- 
iXoTft  BiU,  10. 

Order  granting  license,  see  Intoxicating 
Liquora,  2-4. 

Requisites,  payment  of  costs,  see  Con- 
tempt, 1. 

Review,  damages,  see  Libel  and  Slan- 
der, 8. 

findings  of  master,  see  Equity,  15. 

judgment  for  costs,  see  Forcible  En- 
try ana  Detainer,  6. 

matters  not  apparent  of   record,  see 

Execution,  18. 

I.  Wheh  Appeal  Lies. 

Jurisdiction. 

1.  Where  the  members  of  the  supreme 
court  are  equally  divided  on  the  question 
of  Jurisdiction,  the  Jurisdiction  must  be 
sustained,  and  the  case  decided  on  its 
merits.—8tate  v.  Hays.  (W.  Ya.)  177. 

Judgment  of  nonsuit. 

2.  Where,  in  a  civil  action  for  damages 
for  trespass  on  land,  the  court  rules  out 
evidence  offered  bv  plaintiff  to  establish 
necessary  linlss  in  his  chain  of  title,  with- 
out which  he  cannot  make  out  his  case, 
and  plaintiff  submits  to  a  nonsuit,  an  ap- 
peal will  lie.  The  judgment  of  nonsuit  is 
neither  an  interlocutory  ruling,  nor  a  Judg- 
ment entered  at  the  instance  of  the  plain- 
tiff.—Mobley  V.  Watts,  (N.  C.)  677. 

Order  of  continuance. 

8.  An  appeal  does  not  lie  from  an  order 
for  the  continuance  of  an  action. --Jaff ray 
V.  Bear,  (N.  C.)  914. 

4  An  order  of  the  court,  in  which,  after 
reciting  the  proceedings  in  the  action,  and 
stating  the  views  of  the  Judge  on  certain 
legal  propositions,  *'it  is  ordered  and  ad- 
jud^ea  that  the  cause  remain  on  the  docket 
until  the  report  of  the  receiver  herein,  and 
until  the  further  order  of  this  court, "  is 
not  an  intermediate  judgment,  order,  or 
decree,  but  simply  an  order  for  a  contin- 
uance of  the  action,  from  which  no  appeal 
can  be  taken.— Morgan  v.  Eeenan,  (8.  C.) 
297. 

n.  Rbquisitbs. 

Time  of  taking. 

5.  The  fact  that  a  writ  of  error  was  not 
sued  out  within  the  statutory  period  from 
the  time  of  the  decision  upon  a  petition  to 
remove  a  cause,  while  it  may  be  a  good 
reason  for  not  reviewing  that  decision  on 
the  writ  of  error,  is  no  reason  for  dismiss- 
ing the  writ,  and  declining  to  review  the 
final  judgment  in  the  main  case. — Fouche 
V.  Harison,  (Ga.)380. 

6.  Overruling  exceptions  of  law  to  a 
master's  report  is  no  final  disposition  of 
any  part  of  the  cause,  while  exceptions  of 
fact  are  still  pending,  and  no  decree  or  ver- 


dict has  been  rendered;  and,  this  being  so, 
the  statutory  period  within  which  to  ap- 
peal does  not  begin  to  run  at  the  time  of 
the  disposal  of  such  exceptiona. — Id. 

HI.  Pkacticb. 

Assignment  of  errors — Exceptions. 

7.  On  appeal,  when  no  exceptions  have 
been  taken  to  a  referee's  conclusions  of 
law.  or  specifically  to  the  rulings  of  the 
trial  judge  thereon,  there  is  no  assigned 
error  within  the  jurisdiction  of  the  appel- 
late court,  and  the  judgment  of  the  court 
below  will  not  be  disturbed. — Strauss  v. 
Frederick,  (N.  0.)  825. 

8.  When  the  record  on  appeal  shows 
that  after  verdict  for  the  defendants  *"  plain- 
tiffs excepted. "  but  contains  no  assignment 
of  errors  specifying  to  what  part  ofthe  in- 
structions or  rulings  of  the  court  plaintiffs 
excepted,  such  exceptions  will  not  be  con- 
sidered. ^Sellers  V.  Sellers.  (N.  C.)  917. 

9.  On  an  appeal  from  a  trial  justice  to 
the  court  of  common  pleas  in  South  Caro- 
lina, a  statement  of  the  grounds  of  appeal, 
as  follows:  "'On  the  ground  of  the  mani 
fest  injustice  done  this  defendant,  and 
those  set  out  in  writing,  made  on  the  mo- 
tion for  a  new  trial  before  the  trial  justice, 
and  the  affidavits  there  used  in  behalf  of 
said  motion,  and  all  the  evidence  and  rec- 
ords in  the  case," — ^is  sufficient,  in  the  ab- 
sence of  a  rule  of  court  against  such  form 
of  statement. — Dargan  v.  West.  (S.  C.)<58. 

10.  Where,  in  an  action  upon  an  account, 
evidence  of  admissions  of  the  account  bj 
the  defendant  sufficient  to  go  to  the  jury 
has  been  introduced,  and  a  verdict  has 
been  rendered  for  plaintiff,  it  will  not  be 
disturbed  by  the  appellate  court  upon  a 
general  exception  that  **the  account  was 
not  proved  according  to  the  rules  of  evi- 
dence. "—Walker  v.  Carrey,  (8.  C. )  68. 

11.  Under  Code  Ga.  §  4251.  an  exceptioc     , 
to  the  admission  of  testimonv.  which  dues 
not  state  the  grounds  of  objection,  will     I 
not   be   considered    on    appeal. — Tift  v.     i 
Jones,  (Ga.)  899. 

12.  In  Georgia,  the  supreme  court,  in  r^  I 
viewing  a  case,  will  not  consider  in  detail 
objections  to  evidence,  unless  the  obji?c- 
tionable  parts  of  the  evidence  are  sped* 
fied  in  the  motion  for  new  trial  or  the  h\\\ 
of  exceptions.  If  the  testimony  objected 
to  is  not  bad  as  a  whole,  and  the  objectica 
made  was  to  the  whole  of  the  testimoov. 
the  ruling  of  the  court  below  will  be  sus- 
tained. —  Powell  v.  Augusta  &  S.  R  Co.. 
(Ga.)  757. 

Beoords. 

18.  Exhibits  annexed  to  a  motion  for  s 
new  trial,  and  referred  to  therein  as  ta- 
nexed,  are  part  of  the  record,  and  thoKL*^ 
constituting  the  evidence  on  which  the  mV 
tion  was  decided,  they  need  not  be  iDca^  j 
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porated  in  the  bill  of  exceptions. —Patter- 
son V.  Collier,  (Ga.)119. 

14.  Interrogatories  rejected  on  the  trial 
cannot  be  taken  to  the  Oeorgia  supreme 
court  as  a  part  of  the  brief  of  eyidence. 
They  must  be  put  on  the  record  either  in  the 
motion  for  new  trial  or  in  the  bill  of  excep- 
tions.—De  Pans  y.  Kaiser,  (Qa.)254. 


Bismissal  for  fisdlure  to  print. 

15.  The  dismissal  of  an  appeal  for  fail- 
ure to  print  the  record  has  the  same  effect, 
so  far  as  a  subsequent  rehearing  of  the  de- 
cree is  concerned,  as  if  the  decree  had  been 
affirmed.  —  Woodson's  Bx'r  y.  Leyborn, 
(Va.)  878. 

On  second  appeal. 

16.  Where,  upon  a  second  appeal,  the 
point  in  controyersy  is  the  same  as  that 
decided  on  the  first  appeal,  the  eyidence 
upon  both  trials  being  the  same,  the  appel- 
late court  will  not  review  its  former  decis- 
ion. —  Alexandria  Say.  Inst.  y.  McVeigh, 
(Va.)885. 

17.  Where,  upon  an  appeal,  a  Judgment 
is  rendered  in  the  supreme  court,  declaring 
that  there  Is  no  error  in  the  record,  and 
ordering  the  lower  court  to  proceed  to  final 
Judgment,  an  appeal,  taken  from  the  judg- 
ment of  the  lower  court,  entered  pursuant 
to  the  mandate  of  the  supreme  court,  con- 
taining no  assignment  of  error  except  such 
as  might  haye  been  reviewed  on  the  former 
appeal,  will  be  dismissed. — State  y.  Miller, 


appeai 
(N.  C. 


)2d4. 

On  appeal  ttom  justioe. 

18.  No  fact  tried  in  a  civil  action  by  a 
jur}r  of  six  persons  before  a  justice  can  be 
retried  de  novo  by  the  circuit  court,  or  oth- 
erwise than  according  to  the  rules  of  the 
common  law.  —  Hall  y.  Wadsworth,  ( W. 
Va.)29. 

Behearing. 

19.  The  supreme  court  will  not  rehear 
upon  the  ground  of  mistake  or  error  of 
fact;  nor  will  it  rehear  upon  errors  alleged 
in  the  petition  that  were  not  assigned  in 
the  case  stated  or  settled  on  appeal. — 
Weathersbee  y.  Parrar,  (N.  C.)  482. 

Bule  of  court. 

20.  Appellant  applied  by  petition  to  a 
judge  at  chambers  lor  the  writs  oirecordari 
and  supersedeas,  and  gave  notice  of  such 
application  to  counsel  for  the  appellees. 
There  was  no  appearance  by  the  appellees 
at  the  time  and  place  designated  in  the  no- 
tice, and  the  judge,  having  heard  the  ap- 
plication on  its  merits,  directed  that  the 
writs  prayed  for  be  issued,  and  the  case 

roceedings  before  a  Justice  *of  the  peace 
rought  into  the  superior  court  at  a  certain 
term.  At  that  term  the  appellees  moved 
to  be  allowed  to  open  the  application  and 
to  file  affidavits,  which  motion  the  court 


E; 


granted,  and,  having  heard  the  application 
anew,  dismissed  the  same.  Ilela,  that  the 
decision  of  the  judge  at  chambers  was  final, 
under  rule  18.  supreme  court,  providing 
that  ""the  petition  shall  be  heard,  *  •  * 
and  the  decision  thereon  shall  be  final,  sub- 
ject to  appeal  as  in  other  cases,  **  and  that 
the  action  of  the  superior  court  was  error. 
—Barnes  v.  Easton,  (N.  C.)  744. 

IV.  Review. 

Findings  of  referee. 

21.  When  the  record  on  appeal  shows 
that  the  referee  to  whom  the  cause  in  the 
court  below  was  referred,  found  that  a  crop 
was  embraced  in  a  mortgage  executed  in 
favor  of  the  wife,  that  no  exception  was 
taken  to  the  findings  on  that  ground,  and 
that  the  court  below  sustained  the  findings, 
the  supreme  court  will  not  look  behind  the 
record  to  ascertain  whether  said  crop  was 
in  fact  embraced  by  the  mortgage. —Wea- 
thersbee y.  Farrar,  (N.  C.)  482. 

Objections  must  be  raised  below. 

22.  Where  it  nowhere  appears  from  the 
record  that  any  objection  was  made  in  the 
court  of  common  pleas  to  the  sufficiency 
of  the  statement  oi  the  grounds  of  appeal 
from  the  judgment  of  a  trial  justice,  the 
supreme  court  of  South  Carolina  cannot 
entertain  an  appeal  based  upon  the  insuffi- 
ciency of  suchstatement.— Dargan  y.  West, 
(S.  C.)  68. 

28.  The  proper  mode  to  take  advantage 
of  a  variance  between  the  allegations  and 
proof  is  to  move  to  reject  such  evidence 
when  offered,  or  to  move  the  trial  court  to 
instruct  the  jury  to  disregard  it,  and,  such 
not  having  been  done,  it  is  too  late  to  raise 
the  objection  in  court  of  errors,— Shenan- 
doah Val.  R.  Co.  y.  Moose,  (Va.)  796. 

24.  Where  there  is  no  objection  made  to 
the  jurisdiction  of  the  circuit  court  on  ap- 
peal from  justice  of  the  peace,  yet  where 
there  is  an  utter  absence  of  jurisdiction  of 
the  subject-matter,  the  objection  may  be 
raised  on  error  in  the  supreme  court.— Hall 
v.  Wadsworth,  (W.  Va.)  29. 

Discretion  of  trial  court. 

25.  Where  in  an  affidavit  of  illegality  to 
ft  fi-  /a*  uo  issue  is  raised  as  to  the  author- 
itjr  of  the  ordinary  to  issue  it,  or  to  his 
failure  to  comply  with  any  condition  re- 
quired by  law  as  to  notice  or  settlement 
previous  to  taking  action  thereon,  such 
questions  cannot  be  entertained  on  appeal. 
—Price  V.  County  of  Douglas.  (Qa.)  240. 

26.  Where  the  evidence  is  confiicting.  it 
is  no  abuse  of  the  triiU  court's  discretion  to 
refuse  to  grant  a  new  trial.— Central  R.  R, 
&  Banking  Co.  v.  Gamble,  (Qa.)  287. 

Presumptions  • 

27.  No  exceptions  being  taken  to  the  in- 
structions the  court  gave  the  jury,  it  is  pre- 
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Bumed  they  were  correct— ^tate  ▼.  Dicker- 
son,  (N.  C.)  687. 

28.  The  ruliDg  of  the  trial  judge  on  the 
rejection  of  interrogatories,  on  the  ground 
that  the  place  of  execution  did  not  appear, 
is  presumed  to  be  correct  until  the  con- 
trary is  shown.— De  Pans  v,  Eaiser»  (Ga.) 
254. 

29.  Where  a  conflict  arises  between  a 
referee  and  the  circuit  judge  on  a  finding 
of  fact,  the  finding  of  the  circuit  judge  will 
be  presumed  correct  on  appeal.— Young  v. 
Young.  (S.  C.)  202. 

SO.  It  was  urged  as  a  reason  for  a  rehear- 
ing that  certain  parties  who  had  answered 
by  guardian  ad  litem  were  of  full  age  at  the 
time  of  answering,  and  hence  were  coram 
non  judice.  It  was  not  shown  when  they 
attained  majority.  Held,  that  the  presum|>- 
tion  was  that  they  were  under  the  disabili- 
ty of  infancy  at  the  date  of  the  decree. — 
Woodson's  lEx'r  ▼.  Leyborn,  (Va.)878. 

Weight  and  sufficiency  of  evidenoe. 

31.  Where  the  evidence  is  conflicting,  the 
supreme  court  of  Georgia  will  not  review 
the  finding  of  the  jury. — De  Pans  v.  Kaiser, 
(Ga.)254. 

82.  Refusing  a  new  trial,  on  the  ground 
that  the  verdict  is  against  the  evidence,  is 
not  a  cause  for  reversal,  where  the  evidence 
is  conflicting.— Maxelbaum  v.  Limberger, 
(Ga.)257. 

38.  On  appeal  from  a  creditors'  bill,  ask- 
ing for  an  injunction  and  a  receiver,  when 
it  appears  that  the  allegations  of  the  com- 
plaint have  been  squarely  denied,  and  the 
affidavits  of  the  opposing  parties,  upon  the 
hearing,  are  contradictory,  the  decision  of 
the  court  below  refusing  to  grant  the 
prayer  of  complainant's  bill  will  not  be  dis- 
turbed.—Wheel  an  V.  Clarke,  (Ga.)  901. 

34.  In  an  action  to  recover  damages  for 
the  killing  of  a  horse  by  the  cars  of  defend- 
ant company,  its  engineer  testified  that  he 
was  in  the  exercise  of  all  ordinary  care  and 
diligence  in  running  the  train,  and  did 
everything  in  his  power  to  avoid  the  acci- 
dent. Evidence  was  given  in  rebuttal  of 
this,  which,  although  not  of  a  convincing 
character,  tended  in  a  measure  to  rebut  his 
account,  and  to  sustain  the  presumption  of 
negligence  raised  by  law.  The  Jury  found 
in  favor  of  the  plaintiff.  Hela,  that  the 
verdict  would  not  be  disturbed  on  appeal. 
—Georgia  R.R.  &  Banking  Co.  v.  Phillips, 
(Ga.)449. 

85.  The  objection  that  the  judge  of  the 
lower  court  committed  error  in  his  findings 
of  fact  will  not  be  considered,  where  there 
appears  to  be  enough  in  the  testimony  to 
support  the  conclusions  of  fact  reached. — 
Boozer  v.  Teague,  (8.  C.)  551. 

86.  To  support  an  exception  to  a  finding 
of  fact  made  by  the  circuit  judge,  the  appel- 
lant must  show  that  the  finding  Ib  either 


without  any  testimony  to  support  it.  or 
manifestly  against  the  weight  or  evidence. 
It  is  not  enough  that  the  evidence  on  some 
points  be  somewhat  vague  and  contradic- 
tory.—Young  V.  Young.  (8.  C.)  302. 

87.  A  verdict  will  not  be  set  aside  on  the 
ground  that  it  is  contrary  to  the  law  and 
the  evidence,  unless  it  is  shown  by  the 
plaintiff  in  error  that,  after  he  has  waived 
all  of  his  own  evidence,  merely  oral,  aod 
giving  full  force  and  credit  to  that  of  hit 
adversary,  the  verdict  is  still  erroneous,— 
Norfolk'*  W.  R.  Co.  v.  Prinnell.  (Va,)  ftl 

88.  Where  a  motion  for  a  new  trial  is  re 
fused,  and  the  court  certifies  the  evidence, 
but  refuses  to  certify  the  facta,  the  eri- 
dence  being  eonfiicting,  the  rule  is  that  the 
judgment  of  the  lower  court  maat  be  af- 
firmed, unless  after  rejecting  all  the  parol 
evidence  for  the  exceptor,  and  giving  full 
force  and  credit  to  the  evidence  for  the 
other  side,  the  judgment  still  appears  to  be 
wrong. — Finchim  v.  Commonwealth,  (Va.) 
848. 

Matters  not  apparent  of  record. 

89.  When  there  was  no  error  apparen: 
upon  the  record,  and  no  bill  of  exceptions 
was  filed,  the  judgment  of  the  lower  coun 
will  not  be  disturbed.  —  Wilson  ▼.  Shep- 
pard,  (N.  C.)  499. 

40.  Where  a  question  is  propounded  to  a 
witness,  founded  upon  transactions  be* 
tween  third  parties,  not  connected  by  evi- 
dence with  tne  parties  to  the  suit,  and  the 
answer  is  excluded  by  the  trial  court,  the 
record  must  furnish  grounds  upon  which 
the  court  may  infer  that  the  answer  would 
have  been  relevant  and  material,  or  the  ap- 
peal court  will  not  consider  the  exception. 
— Triplett  v.  Goflf's  Adm'r.  (Va.)  525. 

41.  The  supreme  court  of  Georgia  will  not 
consider  an  exception  taken  to  the  reject 
tion  of  a  tales  juror,  where  there  is  nothiD| 
in  the  record  bearing  on  the  iuror's  quali- 
fications, or  to  show  wherein  the  court 
erred.— Central  R.  R.  &  Banking  Ca  v. 
Gamble,  (Ga.)  287. 

42.  Upon  a  bill  praying  for  relief,  general 
and  specific,  there  was  a  verdict  for  the 
complainants,  and  the  record  on  appeal  se: 
out  that  fact,  and  no  more,  and  it  did  not 
appear  what  relief  was  found  by  the  ver- 
dict. Held^,  that  the  appellate  court  could 
not  consider  alleged  errors  on  the  part  of 
the  trial  court  in  overruling  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdx; 
was  variant  from  the  pleadings,  or  contrary 
to  law,  to  the  evidence,  and  to  the  chai^ 
of  the  court,  and  without  evidence  to  sop- 
port  it.— Lassiter  v.  Simpson,  (Ga.)  248. 

Harmless  error. 

48.  That  the  book  of  minutes  of  a  corpo- 
ration was  excluded  as  evidence  will  cc; 
warrant  a  new  trial  where  the  facts  whirt 
they  were  offered  to  prove  were  estahliahtd 
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bv  other  testimony. — City  of  Conyers  v. 
iirk,  (Ga.)442. 

44.  Where  the  rerdict  in  an  action  was 
that  plaintiffs  recover  nothing,  hsld  un- 
necessary to  consider  an  instruction  as  to 
the  reasonableness  of  fees  withheld  by  de- 
fendant for  collecting  the  fund  in  litiga- 
tion.—Pulllam  V.  Cantrell.  (Qa.)  280. 

45.  In  ejectment  by  a  purchaser  on  fore- 
closure against  the  mortgilgor's  grantor, 
the  court  admitted  the  evidence  of  declara- 
tions by  the  mortgagor's  husband  to  the 
effect  that  the  deed  from  defendant  to 
mortgagor  had  be^n  lost.  Held  not  such 
error  as  to  Justify  a  new  trial,  where  the 
evidence  on  all  hands  showed  that  the 

f>aper8  in  question  had  been  burnt — Ward- 
awv.  Rayford.  (8.  C.)71.* 

46 .  It  appeared  that  the  testimony,  which 
defendants  claimed  they  were  improperly 
debarred  the  privilege  of  introducing,  was 
presented  to  the  court  in  the  form  of  full 
and  voluminous  affidavits,  upon  the  mo- 
tion for  a  new  trial,  in  passing  upon  which 
motion  the  court  said:  *'I  do  not  consider 
the  additional  evidence  such  as  entitles  the 
defendants  to  a  new  trial. "  Htld,  that  the 
«xclu8ion  of  such  testimony  could  have 
worked  no  wrong  to  defendants.— Boozer 
V.  Teague,  (8.  C.>551. 

47.  Delay  and  laches  in  the  prosecution 
of  a  suit,  after  it  has  been  commenced,  are 
not  generally  matters  of  which  the  defend- 
ants can  complain  or  avail  themselves,  and 
where  the  record  fails  to  show  that  they 
made  any  effort  in  the  court  below  to  ex- 
pedite the  cause  they  are  not  prejudiced 
thereby.  —  Fisher  v.  McNulty,  (W.  Va. ) 
693. 

48.  When  a  proper  plea  is  offered  bv  the 
defendant,  and  rejected  by  the  interior 
court,  the  appellate  court  will  presume 
that  the  defendant  was  prejudiced  thereby, 
and  reverse  the  Judgment,  unless  it  affirm- 
atively appears  by  the  record  that  no  in- 
jury could  have  resulted  to  the  defendant 
bv  such  rejection  of  his  plea.— Flint  v. 
Gilpin.  (W.  Va,)38. 

49.  Where  testimonj  of  a  witness  as  to 
declarations  of  a  certain  character  has  been 
rtiled  upon  as  admissible,  the  fact  that  the 
veitness  in  testify ing  proceeds  to  give  other 
declarations  which  are  incompetent,  and 
upon  which  the  court  has  not  ruled,  will 
not,  in  the  absence  of  a  motion  to  strike 
out.  constitute  ground  for  new  trial,  if 
tlie  fact  which  such  incompetent  decla- 
rations tend  to  establish  is  abundantly 
shown  by  other  clearly  competent  testi- 
mony.—Wardlaw  V.  Rayford,  (Q.  C.)  71. 

"Waiver. 

50.  In  a  suit  for  foreclosure  of  a  mort- 
l^age,  an  order  for  the  allotment  of  home- 
stead is  one  going  to  the  merits  of  the  case; 
and  defendant,  having  abandoned  an  ap- 


peal therefrom,  cannot  reserve  exceptions, 
and  have  it  reviewed  on  appeal  from  the 
final  decree. — Beavans  v.  Goodrich,  (K. 
C.)  516. 

V.  Dbcmiow. 

Modification  and  remand. 

51.  Code  Ga.  §  218.  par.  2.  gives  the  su- 
preme court  authority  to  grant  Judgments 
of  affirmance  or  reversal,  or  any  other  or- 
der, direction,  or  decree"  required  in 
causes  coming  before  it.  Section  4284  gives 
the  same  court  power  **to  award  any  order 
and  direction  to  the  court  below"  consist- 
ent with  the  law  and  Justice  of  the  case. 
HeldihoX,  when  a  plaintiff's  right  of  recov- 
ery has  been  sustained  by  two  large  ver- 
dicts rendered  in  his  favor  for  amounts 
differing  widely,  and  the  second  verdict 
is  the  larger,  and  the  trial  court  orders  a 
new  trial  solely  because  the  damages  are 
excessive,  the  supreme  court  may  properly, 
under  the  above  cited  sections,  affirm  t£ie 
Judgment,  with  the  qualification  that  the 
right  of  recovery  stand  established,  and 
may  remand  the  cause  for  a  new  assess- 
ment of  damages. — Powell  v.  Augusta  & 
8.  R.  Co.,(Ga.)757. 

Appeal  for  delay— Damages. 

52.  Where  a  discharged  servant  sues  on 
the  contract  for  wages  due.  and  the  de- 
fendant sets  up  disobedience  of  orders  as 
the  reason  for  the  discharge,  and  the  Jury 
find  for  plaintiff  the  whole  amount  due  for 
the  term,  the  fact  that  the  weight  of  the 
evidence  raised  considerable  doubt  as  to 
the  proof  of  disobedience,  furnishes  suf- 
ficient grounds  for  taking  an  appeal,  to  re- 
lieve the  defendant  from  the  penalty  pro- 
vided in  Code  Ga.  for  taking  an  appeal  for 
delay  only. — Maxelbaum  v.  Limberger, 
(Ga.)257. 

Appearance. 

Effect,  see  Sheriff,  8. 

Apprentice. 

Breach  of  bond,  see  Master  and  Servant, 

4r-7. 

Malicious  punishment,  see  AssauU  and  Bat- 
tery, 1,  2. 

ABBITBATION  AND 
AWABD. 

Agreement  out  of  court. 

1.  Defendant  objected,  to  an  action  as  to 
the  purchase  of  some  notes,  that  plaintiff 
had  agreed  to  leave  the  matter  to  arbitra- 
tion. Held,  that  this  agreement,  not  made 
an  order  of  the  court  in  the  action,  nor 
with  the  sanction  of  the  court,  was  execu- 
tory, and  unconnected  with  the  action. — 
Carpenter  v.  Tucker,  (N.  C.)  881. 
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Exceptions  to  award. 

2.  The  brief  of  evidence  filed  with  ex- 
ceptions to  an  award  being  found  by  the 
jury  to  be  incorrect,  another  brief  filed  by 
the  opposite  party,  and  admitted  by  him  to 
be  correct,  will  stand  in  lieu  of  the  former 
for  all  purposes.— Wilkin 8  v.  Van  Winkle. 
(Ga.)7ol. 

3.  Some  of  the  exceptions  being  prima 
facie  good  and  well  pleaded,  the  court  did 
not  err  in  refusing  to  dismiss  them  all  on 
demurrer  or  on  motion. — Id. 

Miseonduct  of  arbitrators. 

4.  It  appearing  from  record  that  the  arbi- 
trators were  not  sworn  a^  the  Georgia 
statutes  prescribe,  but  took  a  different 
oath,  and  also  that  the  prevailing  party 
had  improper  intercourse  with  the  arbitra- 
tors, and  placed  in  their  hands  a  paper 
after  the  evidence  was  closed  and  the  arbi- 
trators had  secluded  themselves  for  delib- 
eration, and  while  the  other  party  was 
absent,  and  these  matters  being  among  the 
exceptions  taken  to  the  award,  a  judgment 
of  the  superior  court  setting  aside  the 
award  will  not  be  disturbed,  though  that 
judgment  was  based  on  other  exceptions 
which,  in  and  by  themselves,  may  not 
have  been  sufficient  to  warrant  the  court 
in  setting  the  award  aside.^Id. 

Arralgmueiit. 

See  Oriminal  Practice,  1. 

ABSON. 

Indictment. 

1.  Code  N.  0.  §  085,  provides  that  who- 
ever shall  set  fire  to  any  stable,  coach- 
house, outhouse,  warehouse,  shop,  etc., 
shall  be  guilty  of  felony.  An  indictment 
charged  that  the  defendant  set  fire  to  a 
** house  used  as  a  shop. "  Edd,  that  this 
was.  in  effect,  charging  that  he  set  fire  to  a 
shop,  and  was  a  compliance  with  the  stat- 
ute.—State  V.  Morgan,  (N.  C.)  927. 

2.  Code  N.  C.  §  985,  provides  that  any 
person  who  shall  **  wantonly  and  willfully" 
set  fire  to  certain  buildings  shall  be  guilty 
of  felony,  etc.  An  indictment  charged 
that  thcidefendant  "feloniously,  willfully, 
maliciously,  and  unlawfully "  set  fire,  etc. 
Held,  that  the  allegation  was  not  such  as  is 
required  by  the  statute  to  charge  a  felony. 

Evidence. 

8.  Upon  a  trial  for  arson,  evidence  of 
threats  made  by  the  accused  against  the 
owner  of  a  building  in  immediate  proxim- 
ity to  the  burned  structure,  and  which 
cauirht  on  fire,  is  relevant.— Bond  v.  Com- 
monwealtb.  (Va.)  149. 


ASBAUIiT  AND  BATTER7. 

Malioioiu  punishment  of  apprentice. 

1.  The  evidence  on  the  trial  of  an  indict- 
ment for  assaulting  an  apprentice  bov 
showed  that  the  bov  went  to  the  base-ball 
ground;  that  defendant,  his  master,  called 
him.  and  when  he  returned  took  him  into 
a  room,  and,  compellinghim  to  take  off  his 
coat,  whipped  and  beat  him  severely  with  a 
stick  as  thick  as  a  man's  thumb,  and  about 
five  feet  long,  so  that  he  was  unable  to  do 
much  work  for  two  weeks.  Heid,  that  the 
evidence  tended  to  show  malice.— State  v. 
Dickerson,  (N.  C.)687. 

2.  On  trial  of  an  indictment  aninst  a 
master  for  severely  and  mercilessly  whip- 
ping his  apprentice  boy,  defendant  offered 
to  testify  that  he  had  whipped  the  boy  for 
certain  alleged  larcenies.  This  was  for  the 
purpose  of  showing  the  bad  character  of 
the  Doy,  and  to  rebut  malice  on  the  part  of 
the  defendant.  Held  that,  though  tne  boy 
might  have  been  incorrigible,  the  testimo- 
ny would  not  have  shown  any  legal  excuse 
for  severe  whipping,  nor  would  it  rebut 
malice,  which  the  jury  might  infer  from 
such  whipping. — Id. 

ASSIGNMENT. 

See.  also,  Auignmevi  for  Benefit  of  Ored- 
itara. 

Estoppel  of  assignee,  see  Batcppel,  6. 
Insurance  policy,  see  Insurance,  1. 

By  member  of  firm. 

1.  Since  a  firm  account  can  be  aasigned 
by  any  member  of  the  firm,  it  is  nnneces- 
sary  for  the  assifirnee  of  such  account,  on 
foreclosure  of  a  mortgage  given  to  secure 
it,  to  prove  that  the  mortgage  was  regu- 
larly assigned  to  him  by  the  firm. — ^Moses 
v.  fladfield,  (8.  C.)588.      • 

Assignment  of  mortgage. 

2.  Where  the  debt  secured  by  a  mort- 
gage purports  to  be  a  note  therein  de 
scribed,  but  in  fact  consists  of  adTances, 
the  assignee,  as  plaintiff  in  forecloenie. 
having  proved  the  assignment  to  him  of 
the  account  of  such  advances,  an  objection 
that  an  assignment  of  the  mortgage  alone 
could  convey  no  rights  to  plaintiff  is  un- 
tenable.—Id. 

Payment  to  asaignor  withont  notioe. 

8.  Defendant,  an  attorney,  collected  cer- 
tain moneys  for  one  A.,  an  official,  who 
subseauently  defaulted,  whose  receipt  on 
defendant  plaintiff  held  by  delivery  from 
A.,  as  collateral  to  secure  him  as  tlie  lat- 
ter's  surety.  Plaintiff  took  in  one  L.,  an- 
other surety  for  A.,  as  sharer  of  this  re- 
ceipt, with  the  consent  of  A.  as  alleged. 
It  appeared  that  A.  was  turning  over  prop- 
erty other  than  the  receipt  to  protect  kis 
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mreties,  and  defendant  was  directed  by 
)!aiDtiff  to  pay  the  money  collected  to  A« 
>efeDdant  na'd  no  knowledge  that  L. 
>wned  an  undivided  interest  in  the  receipt, 
vhich  remained  in  plaintiff's  possession. 
W  d,  that  defendant  wae  not  liable  to 
•ither  plaintiff  or  L.  for  the  money  so  paid 
o  A.— Pulliam  t.  Cantrell.  (Ga.)  880. 

^ghtfl  of  assignee. 

4.  A.  entered  into  a  contract  with  8.  & 
?.  by  which  he  was  to  receive  a  one-third 
nterest  in  the  proceeds  of  a  certain  gin 
ind  fixtures  for  the  space  of  six  years, 
vbich  interest  he  afterwards  sold  to  G. 
^.  subsequently  canceled  the  original  con- 
ract.  and  the  gin  and  fixtures  were  moved 
iway  by  S.  &  P.  Held,  that  A.  was  liable 
o  G.  for  breach  of  the  implied  agreement 
hat  the  latter  was  to  enjoy  the  fruits  of 
he  contract;  and  the  action  came  within 
be  jurisdiction  of  a  Justice's  court —Al- 
ston V.  Gillespie,  (Ga.)  502. 

ASSiaNMENT  FOB  BENEFIT 

OF  GBBDITOBS. 

}ee.  also,  OredUartf  Bill;  FraudtUeni  Chn- 
veyanees. 

i^ffect.  see  Mortffages,  15. 

Preferenoes— Chattel  mortgage. 

1.  A  chattel  mortgage  executed  by  an  in- 
lolvent  debtor  to  a  creditor  to  secure  a 
ralid  claim,  with  knowledge  by  the  latter 
>f  such  insolvency,  is  not,  unless  followed 
vithin  90  days  by  an  assignment  for  the 
>enefit  of  creditors,  invalidated  by  the 
)outh  Carolina  assignment  act,  (Gen.  St.  ^ 
^14,)  which  declares  void  all  preferences 
n  assignments  for  the  benefit  of  creditors. 
tfcGowAN,  J.,  dissenting.— Magovem  v. 
diehard.  (8.  C.)  340. 

2.  Nor  is  such  mortgage  void  under  the 
ttatute  of  frauds,  unless  accompanied  by 
in  intent  to  defeat,  delay,  or  hinder  other 
creditors,  and  participated  in  by  both  par- 
ies to  the  instrument:  and  such  intent  is 
lot  established  merely  by  proof  of  an 
igreement  that  the  mortgage  should  not  be 
•ecorded  for  40  days.  McGowan,  J.,  dis- 
lenting. — Id. 

Hissigiiee  as  party  to  creditors'  bill. 

3.  Where  an  assignment  for  benefit  of 
creditors  covers  property  which  could  be 
'eached  by  execution  with  difllculty.  or  not 
It  all.  a  creditor,  whose  judgment  is  prior 
;o  the  assignment,  has  a  cause  of  action 
igainst  the  assignee,  and  may  Join  him  as 
iefendant  to  his  creditor's  bill.— State  v. 
p'oot,  (IS.  C.)  546. 

Assumpsit. 

See,  also,  Breach  of  Marriage  Promise. 
klone^had  and  received,  see  CompromM,  1. 


ATTACHMENT. 

See,  also,  Oamishment 

AflSdavit,  see  Landlord  and  Tenant,  7,  8. 

Bequisites  for  issne  of  writ. 

1.  A  petition  for  an  attachment  under 
Code  Ga.  §  8297,  is  not  vulnerable  to  the 
objection  of  insufficiency  in  the  statement 
of  the  grounds  therefor,  if  alleged  in  the 
language  of  the  statute.— Loeb  v.  Smith, 
(Ga.)  458. 

2.  Code  Ga.  §  8207,  provides  that  the  pe- 
tioner  for  an  attachment  against  a  fraudu- 
lent debtor  shall  support  **nis  petition  by 
affidavit  or  testimony  if  he  can  control  the 
same. "  Held,  that  the  signature  of  the  pe- 
titioner or  witness,  and  the  Jurat  of  the 
magistrate  annexed  to  the  petition,  are 
sufficient  evidence  that  the  oath  was  taken 
by  the  one  and  administered  by  the  other. 
-Id. 

8.  In  attachment  proceedings  against  a 
fraudulent  debtor,  under  Code  Ga.  ^  8297, 
the  testimony  given  in  support  of  the  pe- 
tition for  the  attachment  must  be  reduced 
to  writing.— Id. 

4.  The  Tien  of  an  attachment  issued  under 
Code  Ga.  §  8297,  should  be  released  upon 
motion  properly  made,  when  the  face  of 
the  record  lails  to  show  that  the  petition 
for  the  writ  was  supported  by  affioavit,  or 
by  evidence  of  like  character  which  had 
been  reduced  to  writing.— Gazan  v.  Royce, 
(Ga.)  758. 

5.  The  affidavit  of  an  attorney,  who 
swears  to  the  best  of  his  knowledge  that 
the  party  is  indebted  in  a  certain  amount 
to  the  firm  of  which  he  is  the  attorney,  and 
further  swears  to  the  grounds  of  attach- 
ment, setting  them  forth  in  the  language 
of  the  statute,  is  sufficient  to  support  a  writ 
of  attachment  under  Code  Ga.  §  8264.— Id. 
Order  granting. 

6.  The  order  of  the  judge  granting  an  at- 
tachment in  special  proceedings  under 
Code  Ga.  §  3297,  should  be  in  writing,  and 
can  then  be  attacked  only  by  writ  of  error, 
(Id.  ^  8301.)  or  by  application  to  remove, 
modify,  or  vacate  the  attachment.  (Id.  ^ 
8299:)  but  the  grounds  therefor  are  travers- 
able the  same  as  in  other  attachment  pro- 
ceedings.— Loeb  V.  Smith,  (Ga,)458. 

7.  When  the  order  of  the  judge  granting 
an  attachment  under  Code  Ga.  §  8297,  is  not 
in  writing,  the  affidavit  or  testimony  upon 
which  the  attachment  is  granted  is  travers- 
able, and  may  be  attacl^ed  by  motion  to 
dismiss,  or  demurrer,  and  may  be  attacked 
collaterally. — Id. 

Against  partnership—Names. 

8.  An  attachment  issued  under  Code  Ga. 
§  8264.  in  the  name  of  a  copartnership, 
should  not  be  dismissed  for  a  failure  to  set 
out  the  names  of  the  individuals  compos- 
ing the  firm.— Gazan  v.  Royce,  (Ga.)  753, 
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Motion  to  dismiss. 

9.  In  an  action  wherein  a  writ  of  attach- 
ment had  been  issued  under  Code  Ga.  g 
3297,  a  motion  was  made  to  dismiss  the  at- 
tachment for  fatal  defects  appearing  upon 
the  face  of  the  record,  which  motion  was 
overruled.  Upon  the  trial  of  the  issues,  a 
judgment  was  rendered,  which,  upon  ap- 
peal, was  reversed,  and  the  cause  was  re- 
manded for  a  new  trial.  The  ruling  of  the 
court  upon  the  motion  and  the  exceptions 
thereto  were  then  entered  upon  the  record 
nunc  pro  tune.  Upon  the  retrial  the  claim 
ant  moved  to  exclude  the  attachment  as 
evidence,  and  dismiss  the  lien  created 
thereby,  for  the  same  reasons  as  stated  in 
the  former  motion.  The  motion  was  over- 
ruled upon  the  ground  that  claimant  had 
not  appealed  from  the  former  ruling,  nor 
had  it  been  reversed.  Held,  that  the  origi- 
nal motion  to  dismiss,  being  made  before 
the  trial  of  the  issues,  was  improperly 
made,  and  that  the  ruling  of  the  court 
thereon  was  not  an  adjuai cation  of  the 
questions  therein  presented:  and  that  the 
subsequent  motion  to  exclude  the  attach- 
ment as  evidence  should  have  been  sus- 
tained.—Id. 

Forthcoming  bond— Defects. 

10.  It  is  error  to  quash  a  forthcoming 
bond  on  motion,  simply  because  the  name 
of  the  obligee  therein  has  been  misspelled, 
or  so  written  as  to  make  it  doubtful  as  to 
the  person  intended,  since  in  such  case  it 
\b  competent  for  the  court  to  hear  parol 
evidence  on  the  subject. — Ambach  v.  Arm- 
strong, (W.  Va.)44. 

Attachment  bond — Action  on. 

11.  The  provision  of  Code  Ga.  S  8854, 
that,  in  a  suit  on  an  attachment  bond,  serv- 
ice of  notice  on  the  resident  surety  is  serv- 
ice on  his  non-resident  principal,  is  not 
unconstitutional,  as  depriving  the  latter  of 
his  property  without  due  process  of  law,  or 
destroying  his  equality  before  the  law. 
By  voluntarily  seeking  an  extraordinary 
statutory  remedy  in  another  state,  the 
plaintiff  subjects  himself  to  the  statutory 
liability  implied  thereby.  —  Continental 
Kat.  Bank  v.  Folsom,  (Qa.)  269. 

ATTORNEY  AND  OUENT. 

Advice  of  counsel,  see    False   Imprison- 
ment, 4,  5. 
Privileged  communications,  see  Witness,  2. 

Title  of  attorney  to  property  taken 

for  benefit  of  client. 

1.  Where  attorneys  had  a  claim  of  their 
client  for  collection,  and  accepted  in  pay- 
ment or  part  payment  thereof  from  the 
debtor  certain  property,  they  had  title 
thereto,  and  could  claim  the  property  when 
levied  on  under  a  judgment  subsequently 


obtained   by  a   third   party. — Hirsch  ▼. 
Fleming,  (Qa.)  9. 

2.  Nor  could  the  plaintiff  in  such  judg- 
ment defeat  their  claim  on  the  ground  that 
the  client  of  the  claimants  had  not  author- 
ized or  ratified  the  transaction.  That  was 
a  matter  between  the  attorneys  and  their 
client.--Id. 

Attorney's  lien — On  judgment. 

8.  An  attorney's  lien  upon  a  judgment, 
where  the  statute  makes  it  superior  to  all 
other  liens  except  for  taxes,  cannot  be  af- 
fected by  the  set-off  of  a  judgment  against 
the  plaintiff  purchased  by  tne  defendant 
after  the  recovery  of  judgment  against 
himself.— Caudle  v.  Rice,  (Ga.)  7.* 

Estoppel  to  assert 

4.  An  action  was  brought  by  an  attorney 
who  represented  the  plain tiff*8  interests 
therein  up  to  1872,  when  at  the  term  the 
case  was  tried,  another  attorney,  the  plain- 
tiff in  this  proceeding,  representea  the 
plaintiff,at  the  latter'srequest.and  obtained 
judgment.  The  names  of  both  attorneys 
were  entered  on  the  docket  as  attorneys 
for  the  plaintiff.  Execution  was  afterwards 
issued,  on  which  appeared  only  the  name 
of  the  original  attorney.  It  did  not  appear 
how  the  judgment  was  signed.  Shortly 
after  it  was  obtained,  the  original  attorney 
turned  the  judgment,  with  other  business, 
over  to  a  third  attorney,  who  thereafter, 
as  his  representative,  looked  after  the  mat- 
ter, and  kept  the  execution  alive.  In  1885 
the  latter  negotiated  a  sale  of  the  judg- 
ment to  defendant  in  this  proceeding,  rep- 
resenting to  him  that,  so  far  as  he  knew, 
there  was  no  attorney's  lien  upon  it.  The 
assignee  enforced  the  execution  against  the 
judgment  debtor,  and  the  money  arising 
from  the  sale  was  brought  into  court,  when 
plaintiff  herein  claimed  a  lien  apon  it.  on 
the  ground  that  he  had  obtained  the  judg- 
ment. Up  to  this  time,  however,  he  had 
done  nothing  in  the  matter  since  the  trial 
of  the  case.  Heid,  that  the  attorney  who 
negotiated  the  sale  of  the  judgment' acted 
as  the  representative  of  all  persons  claim- 
ing any  interest  in  or  lien  on  the  saoie.  and 
that  they  were  estopped  by  his  statements 
from  interfering  with  the  rights  of  the  as- 
signee to  the  money  in  court ^3peer  ▼. 
Matthews,  (Qa.)  644. 

ATTOBNEY  QENEaAIs. 

See,  also,  Offlee  and  Officer,  2. 

Compensation — Salary. 

1.  Under  the  authority  of  Virginia  act  of 
April  4,  1877,  and  the  amendment  thereto 
approved  March  12, 1878,  the  attorney  gen- 
eral is  not  entitled  to  any  farther  compen- 
sation to  be  paid  out  of  the  public  treasurv 
than  his  salary. — Commonwealth  y.  Field. 
(Va)  882. 
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2.  Act  Va.  1877-78.  p.  174.  c.  188.  §  3, 
Toyides,  among  other  duties,  that  the  at- 
orney  general  shall  discharge  such  other 
uties  as  may  be  imposed  by  the  general  as- 
embly.  **  but  shall  receive  no  other  com- 
ensation  than  his  salary.  The  attorney 
eneral  appeared  for  the  state  in  certain 
ases  under  an  act  of  the  legislature. 
{eid,  that  his  services  in  those  cases  were 
overed  by  his  salary.— Field  ▼.  Marye. 
V^a.)  707. 

BAILMENT. 

ee.  also,  CarTimr$;  Plsdge;  War€h4ni$emen, 

Lccommodatlon — Ordinary  oare. 

Plaintiff  deposited  with  defendants,  as 
ccommodation  depositaries,  a  sum  of 
Loney,  which  was  sealed  up  in  an  envelope 
nd  pbiced  in  their  safe,  and  took  a  receipt 
lerefor.  In  an  action  to  recover  the  sum, 
le  trial  court,  in  enumerating  the  matters 
'hich  would  amount  to  gross  negligence 
3  as  to  make  the  defendants  liable,  stated 
tiat,  if  the  money  was  abstracted  out  of  the 
&f  e  b^  any  one  of  their  employes  who  were 
ccasionaily  sent  to  the  safe,  the  defend- 
nts  would  be  liable.  JIM  that,  as  the 
uestion  was  whether  defendants  exercised 
rdinary  care  in  reference  to  the  deposit, 
lis  was  to  be  determined  by  what  was 
leir  business  habit  in  regard  to  entering 
leir  safe;  and  the  question  should  have 
een  left  to  the  jury.  McIybr,  J.,  dissents. 
-Glover  v.  Burbridge,  (8.  C.)471. 

Bankruptcy. 

raudulent  transfers,  parties  to  action,  see 
CrediUtTB'  Bill,  4. 

roceedings.defense  to  mortgage  foreclos- 
ure, see  Mortgages,  18. 

BANKS  AND  BANKING. 

rational  banks— Aottons  against. 
By  Acts  Cong.  Ist  Bess.  1882.  p.  168.  the 
irisdiction  of  suits  by  and  against  national 
i.Dks.  except  where  the  United  States  is  a 
u-ty.  is  declared  to  be  the  same  as  that  of 
milar  suits  by  or  against  other  banks, 
nee  any  non-resident  person,  natural  or 
-tificial.  who  brings  attachment  iii  a  local 
>urt.  may  be  sued  in  that  court  on  his  at- 
.chment  bond,  a  national  bank  cannot 
aim  any  exemption.  —  Continental  Nat. 
ank  V.  Folsom,  (Ga.)  269. 

BASTABDT. 

evise  to  bastard,  see  Will,  1. 

ction  against  putative  father. 

An  action  will  not  lie  in  Qeorgia  against 

e  putative  father  of  a  bastard  child  at 


the  instance  of  one  who  has  expended 
money  in  its  support.  The  remedy  by  war- 
rant and  bond  for  support,  provided  by  sec- 
tion 4764  of  the  Code,  is  exclusive.— JNizon 
V.  Perry,  (Qa.)  258. 

BUI  of  Lading. 

See  Carriers,  1,  2,  4. 

BlUfl  and  Notes. 

See  NegoUabU  Instruments. 

BONDS. 

See,  also,  AUaehmeni,  10,  11;  Principal  and 

/Surety;  Bfieriff,  2-10. 
Action  on  apprentice  bond,  see  Master  and 

Servant,  4-7. 
Bond  and  mortgage,  see  Mortgages;  RaU- 

road  Companies,  4. 
Corporate  bond,  see  Oorporatione,  7-11. 
Municipal  bonds,  see  Municipal  Corporct- 
.    tions,  11-14;  Haiiroad  Companies,  2,  8i 

Aotiona  on  —  Fi.  fa.  against  bonds- 
men. 

1.  Under  Code  Ga.  §§  523^25.  568,  909, 
regulating  the  processes  for  bringing  de- 
faulting county  officers  to  ^account,  and  en- 
forcing the  payment  of ^  arrearages  due 
from  them,  notice  in  writing  or  otherwise 
is  not  required  to  be  given  to  such  an 
officer  before  the  issuance  of  a  fi.  fa, 
against  him  and  his  bondsmen  to  recover 
the  amount  of  a  default.  Walden  v.  Lee 
Co.,  60  Ga.  298,  followed.— Price  v.  County 
of  Douglas,  (Ga.)  240. 

Pleading. 

2.  In  an  action  of  debt  upon  an  official 
bond,  the  plea  of  conditions  performed, 
properly  pleaded,  is  an  answer  to  the 
whole  cause  of  action  in  the  declaration 
mentioned,  and  controverts  the  plaintiff's 
right  to  any  recovery  whatever.— btate  v. 
Hays,  (W  Va.)177. 

Evidence. 

8.  A  county  treasurer  who  has  failed  to 
keep  his  accounts,  books,  and  vouchers  in 
accordance  with  the  statutory  require- 
ments, and  whose  accounts  have  been  set- 
tled by  reference  to  all  sources  of  informa- 
tion at  the  command  of  the  court,  as  the 
stubs  in  other  county  offices,  in  order  to 
approximate  his  standing  with  the  county, 
cannot  take  advantage  of  his  negligence 
to  substitute  evidence  of  a  lower  character 
for  the  record  he  was  bound  to  make  out, 
especially  when  it  appears  that  the  mat- 
ters sought  to  be  introduced  were  consid- 
ered when  the  accounts  were  investigated 
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by  the  parties  appointed  for  thai  purpose. 
—Price  V.  County  of  Douglas,  (Ga.)  240. 

4.  Where,  in  proceedings  against  a  de- 
faulting county  treasurer  and  his  bonds- 
men by  ./S.  fa.,  the  treasurer  alone  has  filed 
an  affidavit  of  illegality,  it  is  no  error  to 
refuse  to  admit  the  officer's  bond  in  evi- 
dence, to  show  that  the  devaatavit  com- 
plained of  was  committed  before  the  eze 
cution  of  such  bond,  prior  to  a  levy  under 
the  fi,  fa,  being  made  upon  the  sureties.— 
Id. 

BBE AOH  OF  MABSIAQE 
FaOMISE. 

Iiimitation  of  action. 

In  West  Virginia  the  statutory  bar  is  one 
year  in  an  action  for  damages  for  the 
breach  of  a  promise  to  marrj.  —  Flint  v. 
Gilpin,  (W.Va.)  88. 


CABBIEBS. 

Contraot  of  shipment. 

1.  A  railroad  company,  on  receiving  for 
transportation  certam  articles  addressed  to 
a  point  beyond  its  line,  gave  the  following 
receipt:  ***  ♦  *  Received  from  J.  ♦  *  ♦ 
the  following  articles  for  shipment  to  W., 
Cedar  Keys.  Fla.:  1  bdl.  bedding.  [Name.] 
Care  R.  R.  Agt.',  Callahan.  [Signed]  D., 
Agt. "  In  an  action  to  recover  for  the  loss 
of  the  goods,  luld,  that  the  words,  **Care 
R.  R.  Agt.,  Callahan,"  are  ambiguous,  and 
that  they  may  be  ex^ained  by  parol  evi- 
dence. —  Savannah.  F.  &  W.  Ry.  Co.  Y. 
Collins,  (Ga.)  416.* 

2.  Where  a  receipt  for  shipment  given  by 
a  railroad  company  specified  a  bundle  of 
bedding  as  the  goods  to  be  transported, 
and  it  did  not  appear  that  other  articles 
contained  in  the  bundle  were  mentioned 
or  known  to  the  company's  agent,  the  com- 
pany, in  case  of  the  loss  of  the  bundle,  is 
liable  only  for  the  value  of  the  bedding. 
—Id. 

8.  In  an  action  against  a  railroad  com- 
pany for  the  loss  of  ^oods  shipped  hy  it, 
defendant's  agent  testified  that,  at  the  time 
of  the  shipment,  plaintiff's  husband,  with 
wbom  the  agreement  for  shipment  was 
made,  stated  that,  if  the  goods  were  lost, 
the  company  would  have  to  pay  him  |25. 
The  court  charged,  in  substance,  that  un- 
less it  appeared  that  both  the  husband  and 
the  agent  had  authority  to  make  such  val- 
uation, and  actually  agreed  upon  it.  It 
would  not  be  binding  upon  plaintiff.  Held, 
that  the  jury,  in  ascertaining  the  value  of 
the  goods,  might  properly  consider  such 
testimony,  and  that  the  charge  withdrew 
it  from  their  consideration,  and  was  erro- 
neous.— Id. 


Limiting  Uability. 

4.  A  parol  undertaking  was  made  by  a 
railroad  company  to  furnish  cars  on  a  par- 
ticular day  to  transport  cattle  from  a  point 
in  North  Carolina  to  Richmond,  with 
knowledge  of  the  shipper's  purpose  to  have 
the  cattle  delivered  at  the  destination  in 
time  for  a  particular  market-day.  The 
company  failed  to  have  the  necessary  cars 
in  readiness,  and  the  shipment  was  delayed 
until  a  later  day.  when  the  cattle  were  sent, 
and  a  bill  of  lading  then  given,  the  form  of 
which  limited  the  liability  of  the  company 
as  to  detention,  measure  of  damages,  etc.. 
in  consideration  of  a  reduced  rate  of 
freight.  Held,  that  the  parol  undertaking 
was  not  merged  in  the  contract  arising  out 
of  the  bill  of  lading,  and  that  the  shipper 
was  therefore  entitled  to  damages  conse- 
quent upon  the  detention. — Hamilton  v. 
Western  N.  C.  R.  Co.,  (N.  C.)  164. 

Iiiye-stook  sliipments. 

5.  In  an  action  against  a  railroad  compa- 
ny for  damages  to  stock  carried  by  it,  the 
defendant' 8 evidence  merely  consisted  of  a 
showing,  from  the  appearance  of  the  car 
in  which  the  stock  haa  been  carried,  that 
the  train  had  not  been  derailed.  No  em- 
ploye in  charge  of  the  train  was  produced 
to  account  for  the  injury.  Held,  that  the 
Btautory  presumption  of  the  company's 
negligence,  under  Code  Ga.  §  9088,  was 
strengthened  by  the  presumption  of  fact 
arising  from  this  failure  to  produce  mate- 
rial witnesses,  and  that  a  refusal  to  set  aside 
a  verdict  against  the  company  was  a  proper 
exercise  of  the  trial  court's  discretion.— 
Columbus  &  W.  Ry.  Co.  v.  Kennedy,  (Ga.) 
267. 

6.  Code  Ga.  §  8083,  raising  the  presamp- 
tion  of  a  railroad  company's  negligence  m 
cases  of  injury  to  persons  and  prooerty,  is 
applicable  to  stock  shipments  unaer  spe- 
cial contract  limiting  liability. — Id. 

7.  Bvidence  that  the  agent  of  the  defend- 
ant company,  on  receipt  of  injured  stock, 
urged  plaintiff  to  take  and  do  the  best  he 
could  with  them,  saving  that  the  company 
would  make  it  all  right,  is  relevant  in  an 
action  against  the  company  for  damages, 
as  part  of  lYiere^gesUB,  whether  such  prom- 
ise be  binding  on  defendant  or  not. — Id. 

8.  It  is  not  error  where  cattle  have  been 
detained  through  the  failure  of  the  carrier 
to  furnish  cars  as  agreed,  to  char^  that,  if 
a  certain  day  in  question  was  a  sale  day. 
and  the  best  sale  day,  and  the  shipper 
wished  his  cattle  to  be  at  their  destinauon 
on  that  day,  and  this  was  known  to  the 
railroad  company,  and  was  in  view  of  both 
parties  when  the  contract  was  made,  the 
shipper  would  be  entitled  to  such  special 
damages  as  actually  resulted  from  the  cir- 
cumstances.— Hamilton  v.  Western  N.  C 
R.C0..  (N.  0164. 
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Conneoting  lines. 

9.  In  an  action  to  recover  for  damages 
done  to  tobacco  while  beine;  carried  over 
defendant's  road  and  other  lines,  the  court 
instructed  the  jury  that  if  they  found  that 
the  tobacco  was  not  damaged  while  it  was 
in  the  custody  of  the  defendant,  but  that 
the  same  was  delivered  in  ffood  condition 
to  the  P.  &  W.  road,  the  plaintiff  was  not 
entitled  to  recover.  There  was  no  proof 
of  an  agreement  or  partnership  between 
the  roaos  over  which  the  tobacco  was  car- 
ried, ffeld,  that  the  instruction  was  cor- 
rect.—Knott  v.  Raleigh  &  Q.  R.  Co.,  (N. 
C.)735.» 

10.  In  an  action  to  recover  damages  for 
injury  to  tobacco  shipped  over  several 
lines  of  road,  the  evidence  showed  that  the 
only  contract  of  shipment  was  the  receipt 
given  by  the  line  of  road  which  received 
the  tobacco  from  the  shipper.  The  de- 
fendant was  not  a  party  to  the  receipt. 
Held,  that  the  defendant  was  not  bound  by 
such  receipt,  and  in  the  absence  of  any 
contract,  by  defendant,  express  or  impliea, 
defendant  was  only  bound  to  deliver  the 
goods,  as  forwarding  agent,  to  the  next 
fine  of  road.— Id. 

11.  Evidence  of  the  shipper's  under- 
standing  of  a  contract  of  shipment  of  stock 
with  the  first  of  two  connecting  carriers, 
and  that  the  contract  thus  understood  had 
not  been  performed  by  such  carrier,  is  im- 
material m  an  action  for  injuries  to  the 
stock  received  on  the  line  of  the  second 
carrier,  with  whom  the  shipper's  agent 
had  made  another  contract;  and  error  in 
its  admission  is  harmless. — Columbus  &  W. 
Ry.  Co.  V.  Kennedy,  (Ga.)  267. 

laen  for  freiglit. 

12.  An  affidavit  of  foreclosure  of  a  com- 
mon carrier's  lien  must  state,  under  Code 
Ga.  §  1991,  affirmatively,  that  a  demand  for 
payment  of  the  claim  secured  by  the  lien 
was  made  after  such  debt  became  due,  and, 
if  it  does  not  so  state,  the  foreclosure  pro- 
ceedings maybe  dismissed.— Central  Rail- 
road &  Banking  Co.  v.  Sawyer,  (Ga.)  629. 

18.  After  the  counter-affidavit  in  pro- 
ceedings to  foreclose  a  lien  has  been  filed 
by  the  defendant,  and  the  property  upon 
which  the  lien  is  claimed  has  been  sold,  it 
is  not  too  late  to  object  to  defects  in  the 
proceedings  to  foreclose. — Id. 

Carriers  of  passengers — Negligence. 
14.  Where  a  station  has  been  announced, 
the  train  stopped  at  the  accustomed  place, 
and  a  passenger,  who  was  descending  ^he 
steps  in  the  act  of  alighting,  was  thrown 
down  either  by  the  sudden  jerking  of  the 
car  or  its  unexpected  forward  motion, 
held,  that  plaintiff,  being  on  the  platform 
in  response  to  the  defendant's  invitation  to 
alight,  was  guilty  of  no  negligence;  and 


the  defendant,  having  violated  its  duty  by 
moving  the  train  when  the  plaintiff  bad  a 
legal  right  to  assume  that  it  would  remain 
stationary,  was  guilty  of  negligence  for 
which  an  action  would  lie.— Norfolk  &  W. 
R.  Co.  V.  Prinnell,  (Va.)  95.» 

15.  Whether,  in  a  given  case,  due  dili- 
gence requires  that  a  train  should  leave  on 
schedule  time,  or  whether  persons  upon  it 
not  as  passengers  should  alight  from  it  be- 
fore the  time  of  departure  fixed  by  the 
schedule,  or  whether  when  a  train  is  start- 
ing, or  about  to  start,  the  person  passing 
in  front  of  it  should  see  to  it  that  the  train 
is  not  moving,  or  about  to  move,  and  if  so 
what  degree  of  diligence  he  should  employ 
to  ascertain  whether  it  was  starting,  or 
about  to  start,  are  all  questions  of  fact  for 
the  Jury  to  determine.— Harris  v.  Central 
RR.,  (Ga.)855. 

16.  Whether  or  not,  in  a  particular  case, 
due  care  was  exercised,  is  for  the  jury  to 
determine;  and,  therefore,  in  an  action  for 
injuries  received  by  plaintiff  in  alighting 
from  defendant's  train,  a  charge  that  it  is 
the  duty  of  the  conductor  to  assist  passen- 
gers from  the  train  is  erroneous. — Simms 
V.  South  Carolina  Ry.  Co.,  (S.  C.)d01. 

17.  In  such  action  it  is  also  error  to 
charge  that  it  is  the  especial  duty  of  the 
conductor  to  assist  from  the  train  any  pas- 
sengers who  are  "aged,  helpless,  and  in- 
firm. "-Id. 

18.  A  passenger,  who  had  been  suffering 
from  rheumatism  of  the  hip.  was  thrown 
from  his  seat  in  a  car  by  a  collision  of  the 
train,  and  his  hip  broken.  In  a  suit  for 
damages,  counsel  for  the  railroad  asked  the 
court  to  instruct  the  Jury:  "Although  the 

iury  believe  from  the  evidence  that  the  in- 
uj.y  «  «  «  ^ng  inflicted  *  ♦  ♦  up- 
on the  plaintiff,  •  »  ♦  yet  the  plaintiff 
is  not  entitled  to  recover  if  *  *  *  he 
was  in  a  feeble  and  infirm  state  of  health, 
and  such  as  would  have  prevented  a  pru- 
dent man  from  running  the  risk  of  travel, 
and  that  but  for  his  diseased  and  helpless 
condition  •  •  ♦  would  not  have  suf- 
fered the  injury  •  ♦♦.»»  i/0^.  that  the 
instruction,  not  being  relevant  to  the  evi- 
dence in  the  case,  was  properly  refused. — 
Shenandoah  Yal.  R.  Co.  v.  Moose,  (Va.) 
796. 

19.  Counsel  for  the  railroad  asked  the 
court  to  instruct  the  jury  "that  a  railroad 
company  is  bound,  as  to  passengers,  to 
make  such  arrangements  for  their  trans- 
portation as  are  suitable  to  preserve  from 
harm  reasonable  and  prudent  men  in  pos- 
session of  their  ordinary  senses  and  capac- 
ities; and  there  is  no  obligation  to  provide 
arrangements  for  transportation  suitable 
to  the  protection  of  persons  falling  below 
that  standard,  physically  or  mentally.*^ 
Held,  that  such  instruction  was  properly 
refused. — Id. 
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OEBTIOBABI. 

When  it  lies. 

1.  In  an  action  in  a  Jastice's  court  to  re- 
cover possession  of  property,  in  which 
hail  was  reuuired,  the  justice  failed  to  com- 
ply with  the  statute  in  making  out  and 
serying  the  hail  process,  and  a  motion 
made  hefore  him  to  dismiss  the  action  on 
this  ground  was  sustained.  Held  that,  after 
such  judgment  of  dismissal,  no  Case  heing 
in  court,  an  appeal  could  not  he  taken, 
and  that  certiorari  was  the  proper  remedy. 
—Rogers  v.  Bennett.  (Ga.)  660. 

2.  Defendant  obtained  judspnent  before 
a  justice  on  a  note  of  plaintiff's.  Plaintiff 
sued  out  a  writ  of  certiorari,  which  was  re- 
fused on  the  ground  that  it  was  premature. 
Held,  that  the  writ  was  properly  refused, 
and  that  there  should  have  been  an  appeal 
to  the  jury  in  the  justice's  court,  and  a 
trial,  before  the  certiorari  was  brought. — 
Shirley  v.  Rounsaville,  (Ga.)  660. 

Issue  sua  sponte. 

8.  Under  some  circumstances,  this  court 
will,  on  its  own  motion,  award  a  certiorari, 
where  it  affirmatively  appears  that  impor- 
tant parts  of  the  record  have  been  omitted 
from  the  transcript;  but  as  a  general  rule 
this  court  will  not  do  so,  where,  by  the 
failure  or  neglect  of  the  appellant,  the 
transcript  is  too  imperfect  to  snow  aflBrm- 
atively  the  facts  constituting  the  grounds 
of  the  errors  on  which  the  appellant  relies 
in  his  petition  for  the  appeal.— Fisher  v. 
McNulty.  (W.  Va.)  593. 

Praotiee — Hearing. 

4.  While  a  traverse  of  the  answer  stands 
undisposed  of,  it  is  error  for  the  court  to 
hear  a  certiorari  upon  its  merits,  and  ren- 
der a  final  judgment  dismissing  the  writ, 
and  affirming  the  judgment  of  the  magis- 
trate, whose  answer,  as  to  certain  matters 
of  fact,  is  alleged  to  be  false.— Phillips  v. 
City  of  Atlanta,  (Ga.)  481. 

Service  of  notice. 

5.  Service  of  the  written  notice  required 
by  Code  Ga.  g  4059.  of  the  time  and  place 
of  the  hearing  of  a  writ  of  certiorari  made 
returnable  to  the  superior  court,  is  suffi- 
ciently evidenced  by  the  admission  of  the 
attorney  of  the  adverse  partv,  in  open 
court,  that  he  had  been  served  with  such 
notice;  such  an  admission  being  a  proper 
basis  for  that  court  to  make  an  entrv  in  the 
record  of  the  fact  of  service.— McAlister  v. 
State,  (Ga.)168. 

Bemand. 

6.  Code  Ga.  g  4067,  provides  that,  "upon 
the  hearing  of  a  writ  of  certiorari,  the  su- 
perior court  may  return  the  same  to  the 
court  from  which  it  came,  with  instruc- 


tions; and  in  all  cases  where  the  error  com- 

Slained  of  is  an  error  in  law  which  must 
nally  govern  the  case,  and  the  court  shall 
be  satisfied  there  is  no  question  of  fact  in- 
volved which  makes  it  necessary  to  send 
the  case  back  for  a  new  hearing,  •  •  ♦ 
it  shall  be\he  duty  of  the  saidludgeto 
make  a  final  decision.  *  •  *'*  Held,  that 
when  the  case  involves  both  law  and  facts, 
and  there  is  no  dispute  as  to  the  facts,  the 
superior  court,  in  its  discretion,  may  make 
a  nnal  disposition  of  it,  or  may  remand  the 
case  for  a  new  trial.— Rome  R.  Co.  v.  Ran- 
som, (Ga.)  626. 

7.  The  undisputed  facts  showed  tiiat 
plaintiff's  cow  was  killed  on  defendant's 
road  in  a  dark,  foggy,  rainy  night,  and  that 
it  was  therefore  impossible  to  see  the  cow 
until  the  train  was  within  60  feet  of  her, 
and  that  every  effort  was  used  to  stop  the 
train  in  time,  but  it  was  impossible.. and 
that  the  company's  agents  were  guilty  of  no 
negligence.  Upon  this  evidence  judgment 
was  rendered  for  plaintiff.  Held,  that  upon 
a  writ  of  certiorari  to  the  superior  court. 
that  court  might,  in  its  discretion,  remand 
the  case  for  new  trial,  or  give  judgment 
for  defendant. — Id. 


CHATTEL  MOBTQAGES. 

See  Aseignment  for  Benefit  of  CredUort,  1, 8. 

Acts  of  Mortgagor,  see  Estoppel,  5. 

Note  barred  by  statute,  see  LimitiUion  of 
Aetioni,  1. 

Possession  of  Mortgagor,  see  Limitation  <^ 
Aclio7u,4, 

Priorities,  statutory  liens,  see  Landlordand 
Tenant,  6. 

Taking  possession  by  mortj^^e.  appoint- 
ment of  agent,  see  PrineipcU  and  Agent 

VaUdity^Attestation. 

1.  In  an  action  by  a  mortgagor  for  the 
alleged  wrongful  seizure  of  property 
claimed  under  a  chattel  mortgage,  the  ex- 
ecution of  which  was  attested  by  two  wit- 
nesses, held  that,  attestation  not  being  nec- 
essary to  the  validity  of  the  instrument 
as  between  the  parties,  its  execution  was 
sufficiently  proven  at  the  trial  by  the  testi- 
mony of  one  only  of  the  subscribing  wit- 
nesses.—McGo  wan  V.  Reid,  (S.  C.)  8^. 

Description  of  property. 

2.  A  chattel  mortgage,  describing  the 
property  included  as  two  mare  mnles  and 
one,  horse  mule. "  does  clearly  specify  the 
property,  within  the  meaning  of  Code  Ga. 
g  1955.  40  as  to  put  a  purchaser  from  the 
mortgagor,  of  one  black  horse  mole  and  a 
dark  mare  mule,  upon  notice  that  the  ani- 
mals purchased  are  the  ones  included  in 
the  mortgage;  it   being  shown   that  the 
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mortgagor  had  several  farms  on  which  he 
had  mules.— Stewart  v.  Jaques,  (Qa.)  283.» 

Begistratlon. 

8.  Code  N.  C.  g  1254,  provides  that  no 
deed  of  trust  or  mortgage  of  real  or  per- 
sonal property  shall  be  valid  against  cred- 
itors but  from  the  time  of  registration. 
Section  1275  provides  that  all  conditional 
sales  of  personal  property,  in  which  the 
title  is  retained  by  the  bargainor,  shall  be 
reduced  to  writing,  and  registered.  Plain- 
tiff sold  to  one  of  the  defeudants  by  a  writ- 
ten contract  certain  goods,  agreeing  to 
take  the  notes  of  the  defendant  in  payment 
therefor;  the  parties  further  agreeing  that 
defendant  should  send  to  plaintiff  all  notes 
taken  by  him  for  any  of  the  goods  sold,  and 
a  list  of  all  open  accounts  as  collateral  se- 
curity for  the  notes:  **and  all  the  goods,  as 
well  as  the  proceeds,  are  to  be  held  in  trust 
by"  defendant  "for  the  payment  of  the 
notes  to"  plaintiff.  Held,  that  the  contract 
was  not  within  the  purview  of  the  statutes, 
and  did  not  require  registration  in  order 
to  be  operative  against  creditors.  Merri- 
ifON,  J.,  dissenting. — Chemical  Go.  V.  John- 
son, (N.  C.)  728. 

4.  Personal  property  mortgaged  in  Ala- 
bama was  casually  brought  into  Georgia, 
the  mortgagor  still  residing  in  Alabama. 
Held,  that  it  was  not  necessary,  in  order  to 
secure  the  rights  of  the  mortgagee,  that  the 
mortgage  should  be  recorded  in  Georina. — 
Peterson  v.  Eaigler,  (Qa.)  665. 

Title  conveyed  by. 

5.  A  person  residing  in  Alabama  executed 
two  mortgages  on  his  personal  propertv 
and  growing  crops,  which  were  recorded. 
He  afterwards  casually  brought  a  wagon 
and  some  live-stock,  included  in  the  mort- 
gages, into  Georgia.  Held,  that  a  chattel 
mortgage  in  Alabama  conve^^ed  a  title,  as 
distinguished  from  a  lien,  which  was  valid 
against  attaching  creditors.— Id. 

Bona  fide  purohaserB. 

6.  As  between  a  6<?na/(f«  purchaser  with- 
out actual  notice,  and  a  mortgac^ee  of  prop- 
erty, parol  evidence  is  not  admissible  to 
show  that  the  property  sold  was  covered 
bv  the  mortgage.— Stewart  v.  Jaques,  (Ga.) 

7.  In  trover  by  the  purchaser  of  a  mort- 
gaged mule  against  an  assignee  for  value, 
and  without  notice  of  the  mortgage,  who 
bad  bought  fn  the  mule  at  a  defective  fore- 
closure sale,  the  defendant,  where  judg 
ment  goes  for  the  plaintiff  for  value  and 
hire,  is  entitled,  under  an  equitable  plea 
Betting  up  such  assignment  and  purchase. 
to  have  entered  as  a  credit  on  the  judg- 
ment the  value  of  the  mule,  or,  upon  re- 
fusal of  the  plaintiff  to  write  off  that 
amount,  to  a  new  trial.— Rogers  v.  Law- 
rence, (Ga.)  569. 


OOMFBOMIBE. 

Flea  of. 

1.  In  an  action  for  money  had  and  re- 
ceived, claimed  by  plaintiff  to  have  been 
overpaid  to  defendant  on  an  account,  when 
the  defendant  sets  up  a  final  settlement 
and  mutual  discharge,  which  is  denied  by 
plaintiff,  an  issue  is  raised  which  must  be 
tried  before  the  account  incident  to  the  ac- 
tion is  taken.— Quarles  v.  Jenkins,  (N.  C.) 
895. 

Impeachment. 

2.  Where  a  compromise  of  a  doubtful 
right  is  fairly  made  between  parties,  it  is 
binding,  and  cannot  be  affected  by  any 
subsequent  investigation  or  result;  and 
this  is  so  whether  it  is  a  compromise  of  a 
doubtful  question  of  law  or  fact. — Eorne 
V.  Korne,  (W.  Va.)17. 

3.  In  an  action  involving  an  account, 
when  the  plaintiff  does  not  allege  a  settle- 
ment which  he  seeks  to  attack  for  sufficient 
cause,  and  have  canceled  or  set  aside,  but 
denies  1)roadly  that  there  was  a  final  settle- 
ment, as  alleged  by  defendant,  it  is  not 
necessary  for  the  plaintiff  to  allege  specific 
errors,  fraud,  or  the  like  in  the  settlement 
he  seeks  to  overturn;  the  question  being 
whether  Uiere  was  a  final  settlement,  as  al- 
leged by  the  defendant,  or  not.— Quarles  v. 
Jenkins,  CN.C.)  895. 

Performance  of  conditions. 

4.  When  a  final  settlement  is  alleged  asu 
defense,  and  the  evidence  whether  there 
was  such  settlement  or  not  is  confiictiDg, 
and  tends  to  prove  that  the  parties  essayed 
a  settlement  which  was  not  consummated, 
and  that  what  was  done  was  not  to  be 
treated  as  final  unless  certain  conditions 
were  performed,  it  is  proper  for  the  court 
to  instruct  the  jury  that  if  the  settlement 
was  to  be  final  on  conditions  to  be  per- 
formed by  the  defendant,  and  he  failed  to 
observe  and  perform  the  same,  then  there 
was  no  such  settlement  and  discharge.— Id. 

5.  In  an  action  involving  an  account,  the 
defendant  set  up  a  final  settlement;  alleg- 
ing, among  other  things,  that  on  a  certain 
date  the  plaintiff  and  defendant  had  a  final 
agreement,  and  that  thereupon  a  third 
party  paid  the  defendant  the  amount  ac- 
knowledged to  be  due  by  the  plaintiff,  and 
that  the  defendant  deliverea  up  to  said 
third  person  all  accounts  and  mortgages 
against  the  plaintiff.  Held,  that  the  trial 
court  properly  refused  to  submit  to  the 

iury  an  issue  as  to  whether  such  third  party 
lad  actually  paid  the  amount  as  alleged:; 
that  this  was  matter  to  be  offered  in  evi- 
dence on  the  trial  of  issues  raised  by  the 
pleadings  to  which  it  might  be  pertinent. 
— Id. 


Digiti 


zed  by  Google  


942 


INDEX. 


Conflict  of  La-wrs. 

In  action  for  negligence,  see  NegUgenee,  9. 

OONSFIRACY. 

Criminal  prosecution— Joint  self-de* 
fense. 

1.  On  trial  of  two  persons,  A.  and  B., 
who  were  laborers  on  a  plantation,  for  the 
offense  of  shooting  at  another,  the  evidence 
showed  that  the  plantation  overseer,  after 
angrily  and  profanely  reprimanding  de- 
fendants, fired  a  gun  into  or  by  a  window 

•  in  the  house  of  one.  while  the  latter  and 
his  family  were  within;  that  then,  seeing 
defenda^^ts  go  away  as  if  to  complain  to 
the  owner  of  the  plantation,  the  overseer 
pursued,  and  after  defendants  had  taken 
shelter,  fired  at  them  and  wounded  A.,  and 
that  defendants  in  the  same  moment  fired 
at  him;  that  A.  immediately  told  B.  to 
shoot,  but  that  B.  instead,  rushing  to  the 
overseer,  who  still  held  an  offensive  atti- 
tude, drew  his  gun  to  strike,  and  threat- 
ened to  kill,  but  was  prevented  by  bystand- 
ers; that  the  overseer  then  retreated, 
whereupon  A.,  without  communicating 
with  B.,  fired  again  at  the  overseer.  Held, 
that  the  evidence  did  not  show  a  conspir- 
acy on  the  part  of  defendants  to  make  an 
unlawful  attack,  but  did  show  that  their 
firing  together  was  proper  self-defense  and 
that  B.  was  innocent. — Spencer  v.  State, 
(Ga.)  661.* 

2.  A  common  purpose  of  self-defense, 
even  with  excessive  force,  if  formed  sud- 
denly, in  an  emergency,  will  not  render 
one  participant  in  the  pur|)ose  liable  for 
acts  done  by  another  participant  alone, 
and  after  the  defense  has  been  accom- 
plished.—Id. 

CONSTITUTIONAL  LAW. 

Due  process  of  law,  see  AUachm&nt,  11. 
Vested  rights,  see  Intoxicating  lAqucrs,  1. 

Appointment  of  justice  of  the  peace. 

Const.  N.  C.  §  28,  art.  4,  provides  that 
when  the  office  of  justice  of  the  peace  be- 
comes vacant,  and  the  voters  of  the  dis- 
trict fail  to  elect,  the  clerk  of  the  superior 
court  shall  appoint  to  fill  the  vacancy. 
Code  N.  C.  §  819.  provides  that  justices  of 
the  peace  shall  be  elected  by  the  legisla- 
ture. Acts  N.  C.  1885,  c.  288,  repealing  all 
conflicting  laws,  provides  that  ail  appoint- 
ments made  by  the  legislature  shall  be 
void  unless  the  appointees  qualify  in  three 
months,  and  that  the  governor  shall  fill  all 
vacancies  so  occurring  by  an  appointment 
for  the  unexpired  term.  The  legislature  ap- 
pointed a  justice,  who  failed  to  qualify  in 
the  time  prescribed,  and  the  governor  ap. 


pointed  the  plaintiff  to  fill  the  vacancy. 
Plaintiff,  being  duly  notified,  and  with 
proper  credentials,  appeared  before  the 
clerk  of  the  court,  who  refused  to  qualify 
him.  Code  N.  C.  §  821,  provides  that  a  jus- 
tice shall  qualify  Defore  the  clerk  of  the 
superior  colirt.  and  the  clerk  shall  file  the 
oath.  Held,  that  the  act  of  appointment  in 
no  way  conflicts  with  article  4.  section  28, 
of  the  constitution. — Gilmer  v.  Holton, 
(N.  0.)812. 

CONTEMPT. 

Refusal  to  testify,  see  Libei  and  Skmder,  9. 

Appeal  without  paying  master's  fees. 

1.  A  motion  to  dismiss  an  appeal  was 
made  on  the  ground  that  plaintiffs  in  error 
had  not  paid  one-half  of  the  master's  fees,, 
as  required  by  an  order  passed  in  the  prog- 
ress of  the  cause,  and  were  consequently 
in  contempt  of  court  Held,  that  the  order 
was  not  peremptory  as  to  the  time  of  pay- 
ment, but  only  as  to  the  amount  to  be  paid, 
and  plaintiffs  were  not  in  contempt  by  not 
having  paid  the  amount  at  the  time  of  the 
appeal.— Fouche  v.  Harison,  (Ga.)  390. 

Modification  of  fine  after  afiarmance 

on  appeal. 

a.  Where  a  party  has  been  found  guilty 
of  contempt,  and  a  fine  imposed,  and  the 
case  appealed  to  the  supreme  court,  which 
court  affirms  the  judgment  appealed  from, 
the  trial  court  has  no  power  afterwards  to 
modify  or  remit  the  fine  imposed.— In  re 
Griffin,  (N.C.)  515. 

CONTINUANCK 

Appeal  from  order  granting,  see  Appeal, 

In  criminal  cases,  see  Criminal  Practice,  1. 
To  take  additional  evidence,  see  Injunc- 
tion, 6. 
When  granted,  see  Jf«w  Trial,  11. 

BequisiteB  of  application  for. 

1.  A  motion  for  continuance,  on  the 
ground  of  the  absence  of  a  witness,  is  prop- 
erly denied,  where  it  does  not  appear  that 
the  witness  has  been  subpoenaed,  or  that  he 
could  be  reached  by  subposna. — Pledger  v. 
State.  (Ga.)  820. 

2.  A  showing  for  a  continuance  must 
state  that  it  is  not  made  for  delay  only,  or 
that  the  moving  party  expects  to  have  the 
benefit  of  the  services  of  counsel,  absent  on 
account  of  sickness,  at  the  next  term,  or 
the  failure  will  justifv  a  refusal  of  the  an- 
plication.— Lamar  v.  McDaniel,  (Qa.)  4w. 

8.  On  motion  to  continue  a  cause  at  the 
trial  on  account  of  the  absence  of  a  witness. 
no  showing  was  made  that  the  motion  was 
not  for  delay  only,  nor  that  the  parties  ez- 
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pected  to  procure  the  attendance  of  the 
witness  at  the  next  term  of  the  court.  Held, 
the  motion  was  properly  denied.—- Bunnals 
▼.  Aycock,  (Ga.)  667. 

OONTRAOT&L 

8ee,  also,  AUercttion  of  Imtrumentg;  Amgn- 
merit;  Bailment;  Bonds;  Carriers;  Chattel 
Mortgagee;  Countiee,  2;  CotenaiU;  Deed; 
Ifrauduleni  Conveyances;  Husband  and 
Wife,  B-18;  Infancy,  1,  2;  Insurance; 
Landlord  and  Tenant;  Master  and  Servant; 
Mortgages;  Municipal  Corporations,  6,  6; 
negotiable  Instruments;  Partnership; 
Pledge;  Principal  and  Agent;  lYincipal 
and  Surety;  Sate;  Specific  Performanee; 
Usury;  Vendor  and  Vendee;  Warehouse- 
men. 

Nature  and  requlsitOB  —  Signatures. 

1.  The  signatures  of  hoth  of  two  parties 
to  a  simple  contract  in  writing  are  not  es- 
sential to  its  validity.  If  one  of  them  signs 
and  delivers  it,  and  the  other  accepts  il,  it 
then  becomes  a  contract  binding  both 
parties.— Bulwinkle  v.  Cramer,  (S.  C.)  776. 

Ambiguities. 

2.  The  party  who  writes  a  contract,  and 
is  the  autnor  of  an  ambiguity  therein,  has 
the  burden  of  explaining  it  when  he  seeks 
to  take  the  benefit  of  a  construction  favor- 
able to  himself;  and,  if  he  does  not  clear 
up  the  meaning  beyond  doubt,  judgment 
must  be  given  against  him. —Hill  v.  John 
P.  King  Manufg  Co.,  (Ga.)  445. 

8.  Where  a  written  contract  has  an  ap- 
parent meaning  at  variance  with  its  real 
meaning,  it  may  bind  the  author  of  the  am- 
biguity contrary  to  its  real  meaning,  if  this 
meaning  was  so  obscurely  expressed  that 
the  other  party  was  likely  to  be  misled,  and 
was  misled,  and  if  the  circumstances  enti- 
tled him  to  timely  notice  of  his  mistake, 
and  notice  was  not  given.— Id. 

4.  Defendant  employed  plaintiff  to  fur- 
nish plans  for  machinery  for  a  cotton-mill, 
and  superintend  its  construction.  A  letter 
of  plaintiff  accepting  the  employment  was 
ambiguous  in  its  terms.  Both  parties  acted 
in  pursuance  of  this  contract,  but  the  scope 
of  plaintiff's  employment  was  subsequently 
enlarged,  and,  on  settlement,  he  claimed 
more  than  the  amount  of  compensation  at 
first  agreed.  Held,  that  the  questions 
whether  the  larger  employment  was  within 
the  terms  of  tne  contract,  and  whether 
plaintiff  had  estopped  himself  to  deny  that 
fact  by  his  own  ambiguous  letter,  were  for 
the  jury. — Id. 

Contract  for  support. 

5.  A  father  and  mother  sold  to  their  son 
a  farm,  and,  as  part  consideration  the  son 
agreed  to  comfortably  support  his  parents 
during  their  lives;  and  the  contract  stipu- 


lated that  it  is  expressly  understood  by  all 
the  parties  that  the  parents  are  to  reside  on 
the  farm,  and  occupv  a  portion  of  the 
dwelling-house,  and  the  son  another,  and 
that  the  son  is  to  board  his  parents  at  hi» 
own  table.  Held,  that  the  son  is  bound  to 
comfortably  support  lis  parents  at  the 
dwelling-house  on  the  farm,  and  not  else- 
where.—Korne  V.  Korne,  (W.  Va.)  17. 

Oontribation. 

Between  partners,  see  Partnership,  1-8. 
Between  sureties,  see  Principal  and  Surety, 
8,4. 

COBPORATIONB. 

See.  also.  Banks  and  Banking;  Insurance; 
Municipal  Corporations;  Railroad  Com- 
panies. 

Actions  against  foreign  corporations,  see 
Insurance,  12. 

Dissolution, abatement  of  action,  see  Abate- 
ment and  Eevival, 

Officers  and  agents  —  Bepresenta- 
tions. 

1.  A  general  superintendent  of  a  corpo- 
ration approached  O.  &  Co.,  representing 
that  he  wished  to  borrow  money  for  him- 
self individually,  and  that  he  had  in  store 
with  his  corporation  a  Quantity  of  rice  to 
secure  it.  Thereupon  O.  &  Co.  advanced 
the  money,  and  took  a  special  receipt,  by 
which  the  corporation  acknowledged  that 
it  had  in  store  a  certain  amount  of  rice  be- 
longing to  O.  &  Co.,  on  which  receipt  was 
an  acknowledgment  signed  by  the  superin- 
tendent of  the  corporation,  who  was  also 
the  borrower  of  the  money,  that  O.  &  Co. 
held  the  receipt.  Held,  in  an  action  against 
the  corporation  for  the  money  advanced  by 
O.  &  Co.,  that  it  was  not  liable,  as  O.  &  Co. 
should  have  inquired  as  to  whether  the 
superintendent's  representation  was  true. 
—Planters'  Rice-Mill  Co.  v.  01mstead,(Ga.) 
647. 

2.  Where  the  general  superintendent  of 
a  mill  company  represented  that  another 
had  in  store  a  certain  quantity  of  rice,  and 
thereby  induced  O.  &  Co.  to  advance  mon- 
ey upon  a  receipt  by  which  the  corporation 
acknowledged  that  said  rice  was  m  store, 
which  receipt  was  signed  by  such  general 
superintendent,  held,  the  corporation  was 
liable.— Id. 

Corporate  liability  for  torts. 

8.  A  corporation  is  liable  in  a  civil  ac- 
tion for  all  torts  committed  by  itself,  or  by 
its  agents,  with  its  authority  express  or  im- 
plieoi,  and  the  plea  of  ultra  vires  Is  no  de- 
fense.—Husse^  v.  King,  (N.  C.)923.* 

4  In  an  action  for  damages  for  malicious 
prosecution,  wherein  a  corporation  and  its 
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?:eQeral  manager  were  Joined  as  parties  de 
endant,  the  corporation  demurred  on  the 
ground  that  it  appeared  that  the  acts  com- 
plained of  were  those  of  the  general  mana- 
ger, and  not  done  within  the  scope  of  his 
authority  or  duty,  nor  in  the  service  of  the 
company.  Held  that,  the  acts  complained 
of  being  ultra  vires,  they  could  not  be  with- 
in the  scope  of  the  power  of  the  company 
or  its  agents,  and  an  allegation  of  author- 
ity was  not  necessary.— Id. 

Mortgages  by — ^Priorities. 

5.  The  provisions  of  Code  N.  C.  §  1255, 
that  mortgages  executed  b^r  corporations 
upon  their  property  or  earnings  shall  not 
exempt  the  property  or  earnings  from  exe- 
cution for  tne  satisfaction  of  a  judgment 
obtained  for  labor  or  materials  do  not 
contemplate  a  lien  for  materials  furnished 
from  abroad,  where  its  personal  credit 
alone  was  relied  on,  and  a  negotiable  se- 
curity taken.— Traders'  Nat.  Bank  ▼.  Law- 
rence Manufg[  Co.,  (N.  C.)  868. 

6.  The  proviso  contained  in  Battle's  Re- 
visal  N.  C.  c.  26.  §  48,  as  follows:  "That 
all  debts  and  contracts  of  any  corporation, 
prior  to  or  at  the  time  of  the  execution  of 
any  mortgage  or  deed  of  trust  by  such 
corporation,  shall  have  a  first  lien  upon  the 
property,  rights,  and  franchises  of  said 
corporation,  and  shall  be  paid  off  or  se- 
cured before  such  mortgage  or  deed  of 
trust  shall  be  registered. "—  is  not  to  be 
limited  to  corporations  formed  by  purchas- 
ers under  a  deed  of  trust  or  mortgage 
made  by  an  insolvent  or  expiring  corpora- 
tion, but  extends  to  corpojations  generally, 
however  brought  into  existence.  Hence, 
under  that  section,  where  a  corporation  ex- 
ecutes a  mortgage  to  secure  bonds  issued 
for  the  purpose  of  raising  money,  its  debts, 
existing  at  the  time  of  the  execution  of  the 
mortgage,  have  priority  over  the  bonds. — 

Sale  of  bonds — Usury. 

7.  When  the  charter  of  a  corporation  al- 
lows it  to  borrow  money  in  such  terms  as 
its  directors  ma^  determine,  and  issue 
bonds  or  other  evidences  of  indebtedness, 
its  bonds,  sold  by  it  for  less  than  their  face 
value,  are  not  void  for  usury. — Id. 

Illegal  issue  of  bonds>-Penalty. 

8.  Under  the  provisions  of  Georgia  act  of 
February  28,  1876.  §8.  requiring  the  regis- 
tration of  all  bonds  Issued  by  public  and 
private  corporations,  and  prescribing  a 
penalty  for  non-compliance  therewith,  an 
action  at  law  may  be  maintained  for  the 
recovery  of  the  penalty,  though  the  mini- 
mum amount  be  not  fixed  by  the  act.— Mo- 
Daniel  V.  Gate  City  Gas  Light  Co.,  (Qa.) 
693. 

9.  A  corporation  cannot  be  indicted  un- 
der the  provisions  of  Georgia  act  of  Febru- 


ary 28, 1876,  g  8,  regulating  the  registration 
of  bonds  of  corporations.— Id. 

10.  In  a  prosecution  under  Georgia  act  of 
February  28,  1876.  g  8,  the  defendant  may 
submit,  in  mitigation  of  the  penalty,  evi- 
dence showing  good  faith  in  having  issned 
the  bonds  without  making  a  return  thereof 
to  the  secretary  of  state,  and  that  it  was 
done  in  ignorance  of  the  law. — Id. 

11.  The  Georgia  act  of  February  !^,  1878, 
g  4,  provides  that  any  person  placing  cor- 
porate bonds  in  circulation  without  first 
making  due  return  thereof  to  the  secretary 
of  state  shall  be  subject  to  a  fine  of  $5C0 
for  each  bond  so  circulated.  Held,  that  an 
action  at  law  cannot  be  maintained  to  re 
cover  such  fine.  The  only  remedy  is  by 
indictment. — Id. 

Action  by — ^Allegation  of  corporate 
existence. 

12.  Where  the  name  of  a  party  to  an  ac- 
tion is  such  as  to  import  that  it  is  a  corpo- 
ration, and  the  cause  proceeds  to  judgment 
without  any  allegation  as  to  its  incorpora- 
tion, the  judgment  is  not.  void. — St.  Cecilia 
Academy  v.  Hardin.  (Ga.)  305. 

18.  Whether,  in  such  case,  the  name  im- 
ports a  corporation,  should,  as  a  general 
rule,  be  left  to  judicial  knowledge. — ^Id. 

Action  against — Change  of  name. 

14.  The  fact  that  a  corpor&tion  has 
changed  its  name,  without  any  change  in 
its  membership,  is  no  defense  to  an  action 
instituted  against  it  under  its  former  name. 
— W^elfley  v.  Shenandoah  Iron.  L..1L  &  M. 
Co.,  (Va.)  876. 

Dissolutions— By  petition  of  stock- 
holders. 

15.  The  corporation  is  a  necessary  party 
to  a  bill  filed  by  not  less  than  one-third  in 
interest  of  its  stockholders,  under  Code 
W.  Va.  1868,  c.  68,  §  57,  who  desire  to  wind 
up  its  affairs,  and  ask  the  court  to  decree  a 
dissolution  of  such  corporation,  and  sell  its 
property,  real  and  personal,  and  distribute 
the  proceeds  of  the  sale  among  those  en- 
titled thereto.— Hurst  V.  Coe,  (W.  Va)564. 

16.  In  such  suit  the  court  cannot  render 
such  decrees,  even  when  a  majority  in  in- 
terest of  such  stockholders  are  plaintiffs 
desiring  to  wind  up  its  affairs,  unless  suffi- 
cient cause  be  shown  therefor,  though  un- 
der the  fifty- sixth  section  of  chapter  ^ 
Code  W.  Va.  1868,  these  plaintiffs  had  the 
absolute  right  'to  discontinue  the  business 
of  such  corporation  by  a  vote  of  a  majority 
of  the  stockholders  of  such  corporation  at 
a  general  meeting  of  the  stockholders. 
But.  on  the  other  hand,  a  circuit  court  has 
jurisdiction,  on  a  propercase  being  shown, 
to  decree  a  dissolution  of  such  corporation, 
and  make  such  other  orders  and  decrees  ss 
justice  and  equity  may  require,  even  thougii 
the  plaintiffs  in  such  bill,  desiring  to  wind 
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up  its  affairs,  represent  a  majority  in  inter- 
est of  the  stockholders  of  such  corporation. 
—Id. 
Forfeiture. 

17.  A  cause  of  forfeiture  cannot  be  taken 
advantage  of,  or  enforced  against  a  private 
corporation,  collaterally  or  incidentally,  or 
in  any  other  mode  than  by  a  direct  proceed- 
ing for  that  purpose,  against  the  corpora- 
tion, so  that  it  may  have  an  opportunity  to 
answer:  and  the  state  can  alone  institute 
such  a  proceeding,  since  it  may  waive  a 
broken  condition  of  a  compact  with  it  as 
well  as  an  individual.— Greenbrier  Lumber 
Co.  V.  "Ward,  (W.  Va.)  297.* 

18.  This  is  as  true  when  the  cause  of  for- 
feiture is  the  non-payment  of  a  license  tax 
to  the  state,  as  it  is  of  any  other  cause  of 
forfeiture,  the  law  in  this  respect  not  hav- 
ing been  altered  by  section  8,  c.  20,  Acts 
^Va.  1885.-Id. 

COSTS. 

Allowance,  appeal,  see  FareSble  Entry  and 
Detainer,  6. 

Damages  for  frivolous  appeal,  see  Ap- 
peal, 52. 

Payment,  opening  default,  see  Judgment,  4. 

Action  on  Judgment  for. 

Where  judgment  is  entered  on  an  official 
bond  for  the  amount  of  the  penalty,  and 
costs,  the  judgment  creditor  may  maintain 
a  bill  on  his  Judgment  for  costs,  even  if 
the  Judgment  for  the  penalty  be  not  en- 
forceable without  further  proceedings  by 
the  parties  injured  by  the  acts  constituting 
the  breach  of  the  bond.— 8tate  v.  Foot,  (8. 
C.)646. 

COUNTIES. 

Officers,  action  on  bond,  see  Bonds, 

County  seat— Contest  of  election. 

1.  The  fifteenth  section  of  chapter  5  of 
the  West  Virginia  Acts  of  1881  (Worth's 
Amended  Code,  c.  39,  §  15)  provides  that 
the  clerk  of  the  county  court  shall  lay 
before  the  county  court,  at  its  next  ses- 
sion after  an  election  wherein  a  vote  has 
been  taken  on  the  relocation  of  a  county- 
seat,  the  separate  certificates  of  the  pre- 
cinct commissioners  of  the  vote  on  this 
question  at  each  precinct,  and  the  law  then 
provides:  "The  said  court  shall  thereupon 
ascertain  and  declare  the  result  of  said  vote 
and  enter  the  same  of  record. "  Held,  that 
any  voter  of  the  county  has  a  right  to  ap- 
pear and  contest  the  validity  of  the  com- 
missioner's returns  (1)  upon  evidence;  (2) 
by  bill  of  exceptions  to  tne  refusal  of  the 
court  to  admit  the  evidence;  (3)  by  manda- 
mue  if  the  court  refuse  to  settle  and  sign 
the  bill  of  exceptions;  and  (4)  the  circuit 
V.Ss.E.— 60 


court  will  then  correct  the  record  of  the 
county  court  so  that  the  action  of  that  court 
may  be  reviewed  bjeertiorari, — Poteet  v. 
County  of  Cabell,  (W.  Va.)  OT. 

Contracts. 

2.  Where  the  ordinary  let  out  the  build- 
ing of  a  county  bridge  to  one  who  was  not 
the  lowest  bidder,  the  court  is  justified  in 
refusing  to  do  more  than  grant  an  injunc- 
tion against  paying  the  contractor  more 
than  £e  amount  of  the  lowest  bid:  the 
bridge  having  been  built  and  accepted  by 
the  county.— Crabtree  v.  Gibson,  (Ga.)  10. 

County  orders. 

8.  An  ordinary  of  a  county  in  Georgia, 
being  authorized  by  law  to  raise  funds  for 
a  certain  purpose,  followed  his  authority 
and  had  the  funds  deposited  with  the 
county  treasurer,  who.  upon  demand  and 
presentation  of  tlxe  orders  approved  by  the 
ordinary,  refused  to  pay  the  same.  Held, 
in  an  action  for  mandamus,  that  the  treas- 
urer, in  the  absence  of  a  pretense  of  fraud 
or  mistake  as  to  the  orders,  should  not  go 
back  of  the  directions  of  the  ordinary,  and 
the  mandamus  should  issue.— Shannon  v« 
Reynolds,  (Ga.)  653. 

4.  Plaintiff  claimed  to  have  lost  a  county 
order,  and  the  defendant  county,  pursuant 
to  resolution,  issued  a  duplicate,  which 
was  never  taken  by  plaintiff,  the  original 
having  been  found.  Subsequently  the 
duplicate  was  canceled.  Held,  that  the 
issue  and  cancellation  of  the  duplicate  was 
not  an  admission  or  recognition  of  the 
validity  of  the  original. — Royster  v.  County 
of  Granville.  (N.C.)  789. 

5.  Code  N.  C.  §  756  provides  that  "  all 
claims  against  the  several  counties,  cities, 
and  towns  of  this  state,  whether  by  bond 
or  otherwise,  shall  be  presented  to  the 
chairman  of  the  board  of  county  commis- 
sioners, or  to  the  chief  officers  of  said  cities 
and  towns,  as  the  case  may  be.  within  two 
years  after  the  maturity  or  such  claims,  or 
the  holders  of  such  claims  shall  be  forever 
barred  from  a  recovery  thereof. "  Plaintiff 
purchased  a  county  order  issued  on  Jan- 
uary 2,  1877.  On  October  14,  1879,  he  pre- 
sented it  for  payment  to  the  sheriff  and 
treasurer  of  the  county,  and  prior  to  said 
date  he  presented  it  to  the  sheriff,  who 
went  out  of  office  in  1877.  Plaintiff  com- 
menced suit  on  the  order  in  1888.  Hetd, 
that  the  action  was  barred  by  the  statute. 
—Id. 

Liability  for  negligence. 

6.  Plaintiff  brought  suit  against  defend- 
ant counties  to  recover  for  the  loss  of  a  mule 
and  wagon  caused  while  crossing  the  river 
Tyger  in  a  flat-boat  operated  by  defendant 
counties.  Held,  that  defendants  were  not 
liable,  as  they  could  onl^  be  sued  for  dam- 
ages in  the  cases  mentioned  in  the  act  of 
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1874,  of  South  Carolina,  jproTidIng  for  re- 
covery from  a  conntr  of  damages  caused 
by  defects  in  a  highway,  causeway,  or 
bridge. — Chick  ▼.  County  of  Newberry, 
(8.  C.)787* 

7.  A  ferry  is  not  included  in  the  term 
"highway,  as  used  in  the  act  of  1874  of 
the  state  of  South  Carolina,  which  provides 
for  the  recovering  from  a  county  of  dam- 
ages caused  by  defects  in  a  highway,  cause- 
way, or  bridge.— Id. 

8.  In  the  state  of  South  Carolina,  an  ac- 
tion for  damages  caused  by  the  negligence 
of  county  commissioners  is  not  a  simple 
"county  claim, "  and  may  be  brought  in  the 
court  of  common  pleas  without  being  pre- 
ferred before  the  county  commissioners. — 
Id. 

9.  The  plaintiff,  while  a  prisoner  in  the 
county  jail,  contracted  a  disease  of  the 
lungs,  as  alleged,  because  of  insufficient 
bedding  and  warmth  during  cold  weather. 
He  brought  suit  against  the  board  of  county 
commissioners  in  its  corporate  capacity 
for  damages  for  neglecting  to  render  the 
Jail  habitable.  Held,  that  the  board  of 
county  commissioners  is  not.  in  its  corpo- 
rate capacity,  liable  in  a  civil  action  for 
damages  for  neglect  of  duty,  unless  such 
liability  is  expressly  createa  by  statute.— 
Manuel  y.  County  of  Cumberland,  (N.  C.) 
829. 

C0T7BTS. 

Appellate  Jurisdiction,  see  Appeal,  1-4. 

Contempt  of  court,  see  Contempt. 

Federal,  decree  in  bankruptcy,  see  Judg- 
merU,  6. 

Jurisdiction,  see,  also,  Bemovalof  Cau^et. 

collusion  of  parties,  see  Judgment,  10. 

right  to  object,  see  Injunction,  1. 

state  courts,  see  Banks  and  Banking. 

Orders  in  chambers,  see  Ditorce;  Parti- 
tion, 5. 

United  States  snpreme  conrt~De- 

cisions. 

The  construction  placed  upon  an  act  of 
congress  by  the  supreme  court  of  the  United 
States  is  binding  on  the  state  courts.  — 
Clews  V.  Mumford,  (Ga.)  267. 

COVENANT. 

See,  also.  Deed;  Vendor  dnd  Vendee, 
Of  seisin. 

1.  In  South  Carolina,  under  the  act  of 
1795,  a  deed  of  general  warranty^  embraces 
the  covenants  that  the  vendor  is  seized  in 
fee,  and  that  the  property  conveyed  is  free 
from  all  incumbrances.— Lessly  v.  Bowie, 
(8.  C.)  199. 

Of  warranty — Eviction. 

2.  Where  plaintiff  had  left  certain  lands 
ior  a  short  time,  and  returned  to  find  them 


in  the  hands  of  one  holding  a  paramount 
title,  this  constituted  a  sufficient  OTiction 
to  entitle  him  to  bring  an  action  for  breach 
of  warranty  against  nis  grantor  and  war- 
rantor.—Hodges  v.  Latham,  (N.  C.)  495. 

Actions — Writing  not  under  seaL 

8.  By  a  writing  under  seal,  the  parties 
thereto  agreed  to  exchange  certain  lands 
upon  terms  not  therein  specified,  and  by 
another  writing,  referring  to  the  former. 
$500  was  agreed  to  be  paid  as  the  consid- 
eration for  the  exchange.  The  latter  writ- 
ing was  not  under  seal.  Held,  nevertheless, 
that  an  action  of  covenant  would  lie  to  re- 
cover the  money.— Horner's  Adm'r  y.  £ber- 
8ole,(Va.)438. 

CTBEDITOBS'  BTTjTj, 

Infant  defendants,  service  by  publication, 

see  Infancy,  4. 
Parties,  see  Aetignment  for  Benefit  qf  Ored- 

itori,  8. 
Review  of  findings,  see  Appeal,  88. 

Judgment  to  support. 

1.  A  Judgment  obtained  against  an  exec- 
utor, as  such,  is  a  sufficient  basis  for  an  ac- 
tion against  the  heirs  of  the  testator  to  set 
aside  as  fraudulent  a  conveyance  made  by 
the  testator  in  his  life-time  to  such  heirs. 
— Hollady  v.  HoUady.  (S.  C.)  80. 
Parties. 

2.  A  creditors'  bill  may  be  brought  by  a 
judgment  creditor  in  behalf  of  himself  and 
all  other  creditors  who  may  come  in.  seek 
relief  by.  and  contribute  to  the  expense  of. 
the  action,  though  these  be  not  iu  ^nnent 
creditors.— State  v.  Foot.  (8.  C.)546. 

8.  A  creditors'  bill  which  joins  as  defend- 
ants several  persons  to  whom  at  different 
times  different  parcels  of  the  debtor's  prop- 
erty have  been  conveyed  by  him,  is  not 
muiti  f  arious. —Id. 

4.  To  a  creditors'  bill  to  annul  deeds 
made  by  a  debtor,  on  the  ground  of  fraud, 
alleging  that  the  debtor  was  thereafter  ad- 
judged a  bankrupt,  and  had  never  obtained 
a  discharge,  the  assignee  in  bankroptcy  is 
a  necessary  party.— Tabb  v.  Hugbea,  (Va.) 
148. 

5.  Under  Code  Va.  c.  174,  §  8.  proyiding 
that,  in  a  suit  in  eouitv  in  which  It  appears 
that  a  trustee  has  aied,  if  his  personal  rep- 
resentatives and  other  persons  interested 
are  parties,  the  court  may  appoint  a  trus- 
tee in  place  of  him  who  died,  it  is  the  duty 
of  the  court,  in  a  creditors'  bill  filed  to  set 
aside  a  deed  of  settlement  executed  to  a 
trustee  by  the  debtor,  for  the  benefit  of  his 
wife  and  children,  in  case  of  the  death  of 
such  trustee,  to  appoint  a  suitable  person 
to  act  as  trustee  under  the  deed,  altnoogh 
section  9  provides  that  the  personal  repre- 
sentatives of  a  sole  or  surviving  trustee 
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shall  execute  bo  much  of  the  truBt  as  shall 
rcfinain  unexecuted  at  the  death  of  Buch 
truBtee.— Sirayer  ▼.  Long,  (Va.)879. 
Pleading. 

6.  Where  a  creditors'  bill  alleges  that  the 
debtor  has  executed  an  assignment  with  a 
fraudulent  purpose,  and  the  assignment  (a 
copy  of  which  is  exhibited)  shows  on  its 
face  that  it  places  at  the  disposition  and 
under  the  control  of  the  assignee  property 
which  would  otherwise  be  immediately 
subject  to  execution,  and  that  it  provides 
for  the  payment  of  certain  mortgage  debts 
alleged  in  the  bill  to  be  pretensive  and 
fraudulent,  before  plaintiffs  judgment,  a 
sufficient  cause  of  action  is  stated.— State 
V.  Foot,  (8.  C.)  546. 

7.  An  allegation  in  a  creditors'  bill  that 
the  debtor  has  rendered  it  impossible  for 
plaintiff  to  collect  the  amount  of  his  Judg- 
ment, unless  an  assignment  and  certain 
mortgages  made  by  the  debtor  are  set  aside, 
sufficiently  sets  forth  that  the  mortgages 
were  for  the  full  value  of  the  property,  and 
is  therefore  not  demurrable  as  faihng  to 
show  that  plaintiff'8  remedy  at  law  was  in- 
adequate.— Id. 

8.  A  creditors'  bill  need  not  allege  that 
plaintiff's  execution  has  been  returned  nul- 
la  bona;  following  Burch  v.  Brantley,  20  S. 
C.  608.— Id. 

Decree — Order  of  sale. 

9.  Before  a  sale  of  the  defendant's  real 
property,  in  a  creditors'  bill,  may  be  de- 
creed, the  rents  and  profits  of  lands  in  the 
hands  of  a  receiver  must  be  accounted  for, 
and  applied  on  the  debts:  and  any 
amount  realized  on  an  execution  sale  of 
defendant's  personal  property,  under  one 
of  the  Judgments  of  which  satisfaction  is 
sought  in  the  bill,  must  first  be  credited  on 
BUch  Judgment.— Strayer  v.  Long,  (Va.) 
872. 

10.  The  action  of  the  supreme  court  of 
appeals  in  prescribing,  on  appeal,  the 
order  in  which  the  property  soueht  to  be 
reached  in  a  creditors'  bill  shall  be  sold 
in  case  a  sale  shall  be  decreed,  is  binding 
upon,  and  must  be  observed  by,  the  circuit 
court,  in  subsequently  decreeing  such  sale, 
notwithstanding  that  it  may  be  of  opinion 
that  the  lands  to  be  sold  are  inadequate  to 
satisfy  the  demands  ascertained  to  exist 
against  them,  and  that  a  just  regard  for  the 
interest  of  all  parties  forbids  further  delay 
in  the  sale.— Id. 

CBIMINAIi  FBAOTIOE. 

See,  also.  Jury;  WUmm, 

Limitation,  see  Limifations  of  Actions,  2. 

Particular  crimes,  see  Arson;  Assault  and 

Battery;    Conspiracy;     False    Pretenses; 

Homicide;  Inioxieattng  Liquors;  Larceny; 

Receiving  Stolen  Goods, 


Continaaiice. 

1.  The  defendant  was  indicted  for  mur- 
der. At  a  term  of  a  county  court  the 
state's  attorney  moved  for  the  arraignment 
of  the  prisoner.  The  prisoner  moved  for  a 
continuance  on  the  ground  of  absence  of 
material  witnesses,  dulv  summoned.  The 
court  refused  to  consider  the  motion  until 
after  arraignment  Acts  Va.  1877-78,  p. 
889,  provide  that  a  person  charged  with  a 
felony,  appearing  in  court  at  the  first  term 
according  to  his  recognizance  or  in  cus- 
tody, **  shall,  unless  good  cause  be  shown 
for  a  continuance,  be  arraigned  and  tried  at 
the  same  term.  ^  Held,  that  the  refusal  to 
entertain  the  motion  for  continuance  was 
error.  Joyce's  Case.  78  Va.  287,  followed. 
— Anderson  v.  Commonwealth,  (Va.)  808. 

2.  Actfl  Va.  1877-78,  p.  889,  provide  that  if, 
upon  the  arraignment  in  a  county  court, 
the  accused  demands  to  be  tried  in  the  cir- 
cuit court,  the  case  shall  be  certified  to  the 
latter  court.  A  prisoner,  prior  to  arraign- 
ment in  the  county  court,  moved  for  a  con- 
tinuance, which  the  court  refused  to  con- 
sider until  after  the  arraignment.  The 
prisoner  then  elected  to  be  tried  in  the  cir- 
cuit court.  Held,  that  the  refusal  to  con- 
sider the  motion  till  after  arraignment  de- 
prived the  accused  of  his  right  of  free  elec- 
tion of  the  forum  in  which  to  be  tried,  and 
was  error. — Id. 

8.  A  defendant  in  a  criminal  action 
moved  for  a  continuance  on  the  ground  of 
absence  of  witnesses,  and  showed  that  they 
had  been  subpoenaed,  that  their  testimony 
was  material,  that  they  were  not  absent  by 
his  procurement  or  consent,  that  he  ex- 
pected to  have  them  at  the  next  term,  and 
that  the  motion  was  not  made  for  delay. 
The  motion  appeared  to  come  up  to  all  re- 
quirements of  such  motions,  but  it  also  ap- 
peared that  the  trial  had  thus  been  con- 
tinued several  years,  that  defendant  was 
ready  when  the  state's  witnesses  were  ab- 
sent, and  never  when  they  were  present, 
and  that  he  was  dallying  with  the  court. 
Held,  that  the  continuance  was  properly 
refused.— Freeman  v.  State,  (Qa.)700. 

Former  jeopardy. 

4.  More  than  six  months  after  the  com- 
mission of  the  offense,  a  merchant  was  con- 
victed in  Justice's  court  of  having  failed  to 
file  the  "sworn  statement"  of  his  purchases 
of  goods  made,  etc.,  required  by  Acts  N. 
C.  1885,  c.  175.  ^  25.  Prior  to  the  trial,  but 
unknown  to  either  the  Justice  or  the  ac- 
cused, the  grand  Jury  had  presented  the 
merchant  for  the  same  offense.  Held,  that 
the  Jurisdiction  of  the  Justice  in  the  matter 
being,  under  Code  N.  C.  g  892,  concurrent 
with  that  of  the  superior  court,  the  convic- 
tion before  him  would  support  a  plea  of  for- 
mer conviction  to  the  indictment  in  the  su- 
perior court.— State  v.  RobertB,(N.  C.)  882.* 
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Conduct  of  triaL 

6.  General  remarks  of  the  court  in  com- 
menting on  tlie  abuse  of  privilege  of  coun- 
sel, in  response  to  a  request  that  it  inter- 
pose its  authority  to  protect  a  witness  for 
the  prosecution  from  unjust  abuse  of  the 
counsel  for  the  defendant,  will  not  entitle 
defendant,  as  a  matter  of  right,  to  a  new 
trial,  when  it  does  not  appear  affirmatively 
either  that  the  remarks  tended  to,  or  in 
fact  did.  prejudice  the  defendant.— State 
▼.  Debnam,  (N.  C.)  742. 

6.  After  conviction,  motions  for  new 
trials  were  made  on  behalf  of  the  accused, 
but  in  his  absence.  Subsequently,  while 
present,  he  was  given  an  opportunity  to 
renew  the  motions,  but  he  aeclined  to  do 
so.  HM,  that  the  error  of  proceeding  with 
the  motions  in  his  absence  was  thereby 
cured.— Bond  v.  Common wealth.lYa.)  149.* 

Byidence. 

7.  On  trial  of  an  indictment  for  buying 
cotton  under  circumstances  interdicted  by 
statute,  the  defendant  offered  in  evidence 
a  diagram  of  the  locality,  in  order  to  show 
that  by  reason  of  his  position,  and  the  posi- 
tion of  the  yard,  houses,  etc.,  he  coula  not 
have  seen  or  received  the  cotton,  which 
was  objected  to  and  excluded  upon  the 
ground  that,  no  notice  of  the  making  of 
the  plat  having  been  given  the  solicitor  for 
the  state,  the  same  was  exvarte  and  irregu- 
lar. Held  error.— State  v.Whitaker,  (N.  C.) 
488. 

8.  In,  the  examination  of  the  prosecutrix 
in  a  trial  for  rape,  it  was  brought  out, with- 
out objection,  that  a  daughter  living  with 
her  bad  given  birth  to  an  illegitimate  child. 
Held,  that  it  was  a  sufficient  attack  upon 
her  character  for  chastity  to  allow  the  in- 
troduction of  testimony  showing  her  good 
character. — Coleman  v.  Commonwealth, 
(Va.)  878. 

Argument  of  counsel. 

9.  Upon  an  indictment  for  murder,  the 
defendant,  before  the  jury  was  impaneled, 
made  a  motion  for  a  continuance  on  Uie 
ground  of  the  absence  of  witnesses,  and 
setting  forth,  in  his  motion,  what  he  ex- 
pected to  prove  by  them.  The  witnesses 
were  sent  tor,  but  were  not  called  upon  to 
testify.  In  bis  argument  to  the  jury,  the 
attorney  for  the  state,  against  the  obiection 
of  defendant's  counsel,  commented  upon 
the  failure  of  the  defendant  to  prove  what 
he  said  he  could  prove  by  the  witnesses, 
and  insisted  that  this  failure  was  evidence 
of  guilt.  Held,  reversible  error. — Black- 
man  V.  State,  (Qa.)  418. 

Instructions. 

10.  Code  Ga.  §  4687,  provides  that  in 
criminal  trials  the  defenaant  may  make  a 
statement  not  under  oath  and  to  have  such 
force  as  the  jury  see  fit  to  give  it,  but  that 


he  shall  not  be  subjected  to  cross-examina- 
tion thereon.  Hela,  it  was  not  error  for 
the  court  to  omit  in  its  charge  to  the  jurv 
any  theory  of  the  case  arising  from  defend- 
ant's statement  —  Darbey  v.  State,  (Ga.) 
663. 

11.  The  court  instructed  the  jury  that  if 
defendant  killed  the  deceased  without  in- 
tending to  do  so,  but  did  it  in  the  commis- 
sion of  an  unlawful  act  which  would  nat- 
urally tend  to  destroy  life,  it  was  murder. 
Held,  that  though  there  was  no  evidence  to 
sustain  such  a  theory  the  charge  was  harm- 
less.—Id. 

12.  Where  on  the  trial  of  an  indictment 
arainst  two  persons  there  is  no  evidence 
or  a  conspiracy,  but  the  court  instructs  the 
jury  on  the  law  of  conspiracj,  such  in- 
struction is  improper,  and  if  both  defend- 
ants are  convicted,  the  judgment  will  be 
set  aside  as  to  both,  unless  the  evidence 
against  one  is  conclusive.  —  Bi>encer  v. 
State,  (Ga.)  661. 

18.  On  the  trial  of  a  misdemeanor,  de- 
fendant made  no  request  to  the  court  for 
any  special  instructions  to  the  jury,  did 
not  except  to  the  instructions  given,  nor 
object  to  the  manner  in  which  the  evidence 
was  recapitulated  to  the  jury,  until  the  ver- 
dict was  rendered.  Held  that,  there  being 
no  claim  that  the  court  stated  the  law  to  i 
the  jury  erroneouslv,  it  was  too  late  for  | 
defendant  to  complain  that  the  court  failed 
to  give  a  particular  instruction  which 
would  have  presented  a  more  favorable 
view  of  the  evidence. — State  v.  Debnam. 
(N.  C.)  742. 

14.  In  a  trial  for  murder,  the  court  re- 
fused to  instruct  the  lury  that  they  must 
"be  satisfied  beyond  all  reasonable  doubt 
that  the  defendants,  or  some  of  them,  fired 
a  shot  which  killed  the  deceased, "  bat  in- 
structed the  jury  that  "the  state  must  ahow 
to  you  beyond  a  reasonable  doubt  that  F 
was  killea  by  a  pistol  shot,  and  that  the  de- 
fendants, or  some  of  them,  did  the  act* 
Held,  that  this  instruction  was  substantially 
the  same  as  the  one  requested,  and  cannot 
be  assigned  as  error. — State  ▼.  Brewer. 
(N.  C.)  819. 

16.  In  a  trial  for  murder,  the  court,  in 
giving  instructions  to  the  jury,  presented 
the  two  aspects  in  which  the  case  might  be      i 
ref^arded  under  the  evidence.    Heid,  thst 
this  cannot  be  assigned  as  error  on  the      | 
part  of  the  court.— Id. 

Beasonable  doubt.  I 

16.  Achargetothe  jury  that  if  they  were  I 
morally  satisfied  from  the  evidence  thst 
defendant  was  guilty  of  the  crime  charged. 
it  was  sufficient,  when  taken  in  connection 
with  the  portion  of  the  charge  immediately 
preceding  it;  that  in  criminal  cases  the  ev- 
idence should  be  so  strong  as  to  preclude 
every  reasonable  doubt  from  the  minds  of 
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the  Jury.— is  no  ground  for  exception.— 
Darbey  V.  State,  (Qa.)  668. 

17.  Where  the  evidence  of  ^lilt  is  satis- 
factory, a  Jury  ou^ht  not  to  hesitate  to 
convict,  simply  because  the  motive  from 
which  the  criminal  act  proceeded  is  not  ap- 
parent.— Finchim  v.  Commonwealth,  (Va.) 

Conduct  of  jury. 

18.  For  the  jury,  without  the  knowledge 
or  consent  of  the  prisoner,  and  without 
leave  of  the  court,  to  receive  and  keep  in 
their  room,  while  deliberating  on  the  case, 
the  ^un  with  which  the  state  contends  the 
homicide  was  committed,  and  the  coat 
worn  by  the  deceased  at  his  death,  and 
pierced  with  the  fatal  shot,  is  unwarranted 
by  law.— McCoy  ▼.  State,  (Ga.)  768. 

New  trial. 

19.  Defendant  having  been  convicted  of 
receiving  stolen  goods  at  the  October  term 
of  the  superior  court,  1885,  took  a  bill  of 
exceptions  to  the  supreme  court,  which  af- 
firmed the  action  of  the  court  below  at 
March  term.  1886;  and  at  the  September 
term,  1886,  of  the  superior  court  defendant 
made  a  motion  for  a  new  trial  on  the  ex- 
traordinary ^ound  that  his  counsel  at  the 
first  trial  had  abandoned  his  cause  because 
his  fees  were  not  naid,  without  giving  de- 
fendant notice  or  his  intention  to  do  so 
prior  to  the  adjournment  of  the  court;  and 
Also  alleged  that  the  verdict  was  contrary 
to  law  and  evidence,  and  that  he  had  dis- 
covered  new  evidence,  w)|ich.  however, 
was  merely  cumulntive.  Held,  that  the  mo- 
tion did  not  come  within  Code  Ga.  g  8731, 
providing  that  on  extraordinary  grounds 
new  trials  may  be  granted  after  the  term 
of  court  when  the  trial  was  had.  and  when 
due  diligence  had  been  observed. — Cobb  v. 
State,  (Ga.)  628. 

20.  The  name  of  one  Jones  was  on  the 
panel  of  Jurors  drawn  to  trv  defendant, 
and,  when  his  name  was  callea,  one  Jobson 
<who  had  not  been  drawn)  answered  and 
served  on  the  Jury  in  the  place  of  Jones. 
In  a  motion  for  a  new  trial,  the  defendant 
and  his  counsel  made  affidavits  that  they 
did  not  discover  the  substitution  until  after 
the  trial.  Held,  that  a  new  trial  should 
have  been  granted.  —  Stripling  v.  State, 
<Ga.)277. 

21.  On  the  trial  of  a  misdemeanor,  no 
question  having  been  raised  on  the  trial  as 
to  reasonable  doubt,  and  the  court  not  hav- 
ing been  requested  by  the  defendant  to 
charge  that  the  lury  must  be  satisfied  be- 
yond a  reasonable  aoubt,  the  failure  of  the 
court  so  to  charge  is  not  ground  for  a  new 
trial.— State  v.  Debnam,  (K.  C.)  742. 

22.  Where  the  after- discovered  evidence, 
ix]3on  which  a  motion  for  a  new  trial  in  a 
criminal  case  is  predicated,  is  merely  cu- 


mulative, it  is  not  error  to  deny  the  motion. 
— ^Bond  V.  Commonwealth,  (Va.)  149. 

28.  The  re  lection  of  testimony,  admissi- 
ble or  inadmis8ible,which  has  no  probative 
value  whatever,  is  not  ground  for  a  new 
trial,  and  this  applies  to  a  declaration  made 
by  the  prisoner,  in  a  trial  for  voluntary 
manslaughter  that  deceased  had  fallen,  the 
declaration  beinff  founded,  not  on  knowl- 
edge but  on  inference.— Weeks  v.  State, 
(Ga.)  823. 

24.  Newly-discovered  evidence,  without 
the  requisite  affidavits  of  party  and  coun- 
sel, need  not  be  considered  on  amotion  for 
new  trial.— Id. 

Appeal. 

25.  Defendant  was  arrested  for  a  misde- 
meanor of  which  Justices  of  the  peace  have, 
under  Code  K.  C.  §  802.  exclusive  original 
jurisdiction.  He  waived  trial,  and  entered 
into  a  bond  to  appear  before  the  superior 
court.  Held,  the  court  had  no  jurisdiction, 
as  there  was  no  Judgment  before  the  Jus- 
tice, and  no  appeal  to  the  court  by  which 
to  confer  it.--State  v.  Lackman,  (N.  C.) 685. 

26.  In  a  criminal  prosecution  where  no 
indictment  has  been  found,  the  court,  on 
appeal,  will  arrest  judgment,  even  when  no 
exception  has  been  filed  or  motion  made. 
-Id. 

27.  An  appeal  in  a  criminal  case  having 
been  taken,  it  cannot  be  withdrawn  on  mo- 
tion of  one  of  the  i  arties,  except  for  just 
and  reasonable  cause,  or  with  the  consent 
of  the  other  party. — State  v.  Brewer,  (N. 
C.)819. 

28.  The  "case"  on  appeal,  as  settled  bj 
the  trial  Judge,  must  b«  accepted  by  this 
court  as  importing  absolute  verity  for  all 
purposes  of  correcting  errors  assigned. 
—State  V.  Debnam,  (N.  C.)  742. 

29.  It  is  no  ground  for  the  reversal  of  a 
judgment  that  the  counsel  employed  by  the 
defendant  omitted  to  introduce  certain  evi- 
dence, or  may  have  conducted  the  case  in 
a  manner  leading  to  his  conviction. — Dar- 
bey V.  State,  (Ga.)  668. 

80.  It  is  only  where  there  is  a  palpable 
deviation  from  the  evidence  that  the  ap- 
pellate court  will  set  aside  a  verdict  which 
has  been  approved  by  the  trial  court. — 
Coleman  v.  Commonwealth,  (Va.)  878. 


DAMAGES. 

Death,  see  Death  by  Wrongful  Aot,  2. 
Evidence,  see  Evidence,  28. 
Excessive,  see  False  Imprisonment,  6. 
Exemplary,  see  Master  and  Servant,  6. 
Injury  to  person,  see  False  Imprisonment,  7. 

Kominal  damages. 

1.  A  case,  in  any  view  of  it,  not  beingone 
for  nominal  damages  only,  it  is  error  to 
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suggest  to  the  Jury  that  a  finding  of  one 
cent  IB  legally  possible  under  the  declara 
tion.— Potter  v.  Swindle,  (Ga.)  W. 

Personal  ixgorioB — Evidenoe. 

2.  In  an  action  to  recover  for  a  personal 
injury,  resulting  in  abortion,  eviaence  of 
the  effect  on  plaintiff's  future  health  is 
competent  as  relating  to  a  past,  not  to  a 
future,  injury.— Powell  v.  Augusta  &  8.  R. 
Co.,  (Ga.)  757. 

8.  In  an  action  to  recover  for  a  personal 
injury,  medical  evidence  of  plaintiff's  con- 
dition, both  before  and  after  suit  brought, 
is  competent  to  show  the  nature  and  effects 
of  the  injurv,  and  its  character  as  to  per 
manence.— Id. 

4.  A  married  woman  has  such  an  inter- 
est in  her  working  capacity  as  will  enable 
her  to  recover  for  its  destruction.  And 
when,  on  the  trial  of  an  action  to  recover 
for  a  personal  injury  to  her.  there  is  evi- 
dence of  a  diminution  of  her  working  abil- 
ity, which  is  attributable  to  the  injury,  and 
may  last  for  life,  mortuary  tables  are  ad- 
missible in  evidence  as  to  the  probable 
length  of  her  life. — Id. 

5.  In  an  action  for  damages  for  negligent 
injury  suffered  by  his  son,  plaintiff,  an 
agent,  offered  evidence  to  show  how  much 
ho  could  have  earned  from  his  agency  dur- 
ing the  time  he  was  engaged  in  nursing  his 
son.  Held  that,  if  the  plaintiff  could  re- 
cover for  such  loss  of  time  he  could  re- 
cover not  for  speculative  and  uncertain, 
but  for  contract,  wages.— Bridger  v.  Ashe- 
ville&8.  li.  Co..(8.  g.)860. 

Instmotiona 

0.  Where  the  evidence  reveals  a  fact  not 
constituting  a  proper  element  of  damage, 
but  the  jury  are  instructed  as  to  the  mat- 
ters they  are  to  consider  in  assessing  the 
damages,  and  such  fact  is  not  mentioned 
among  such  matters,  it  is  not  necessary  for 
the  court  to  instruct  the  jury  specially 
against  considering  such  fact  as  an  element 
of  damage.— Powell  v.  Augusta  &  8.  R 
Co.,(Ga.)767. 

7.  Counsel  for  the  railroad  asked  the 
court  to  instruct  the  jury:  "If  the  jury  be- 
lieve from  the  evidence  that  the  seat  of  the 
injury  caused  by  the  defendant  to  the 
plaintiff  was  the  right  hip.  and  that  before 
and  at  the  time  of  the  said  injury  the  said 
hip  was  in  a  diseased  condition,  and  liable 
to  injuries  that  in  a  sounder  condition  of 
health  would  not  have  been  inflicted  by  the 
collision  proven  in  the  cause,  they  are  at 
liberty  to  consider  these  facts  In  their  esti- 
mate of  compensation  for  damages  in- 
flicted by  the  defendant  upon  the  plaintiff 
in  the  manner  set  out  in  the  pleadings. " 
//«/d.  that  such  instruction  was  properly 
refused.  —  Shenandoah  Val.  R.  Co.  v. 
Moose,  (Va.)  796. 


DEATH  BT  WBONaFUIi 
ACT. 

EYldenoe. 

1.  In  an  action  by  a  wife  for  the  killing 
of  her  husband,  under  Code  Ga.  §  ^71,  the 
number  of  minor  children  is  not  in  issue, 
nor  is  their  means  of  support;  and  while 
evidence  of  such  facts  is  altogether  irrele- 
vant, its  admission  is  not  ground  for  new 
trial.— Central  U.  R.  v.  Rouae,  (Ga.)  807. 

Measure  of  damages. 

8.  The  measure  of  damages,  in  an  action 
by  a  wife  for  the  killing  of  her  husband, 
under  Code  Ga.  §  2971,  is  not  affected  by 
the  wants  of  her  family,  but  depends  solely 
on  the  valne  of  the  husband's  life.  In  esti- 
mating such  value  by  age,  habits,  health, 
occupation,  expectation  of  life,  ability  to 
labor,  probable  increase  or  diminution  of 
that  ability  with  lapse  of  time,  rate  of 
wages,  etc.,  the  necessary  personal  ez 
penses  of  the  husband  should  be  dedocted, 
and  the  balance,  reduced  to  its  present 
value,  would  be  the  value  of  the  life. — ^Id. 

DECEIT. 

Pleading. 

A  count  substantially  alleged  that  cer- 
tain goods  were  sold  the  vendee  on  the 
faith  of  the  statements  contained  in  a  let- 
ter written  by  the  defendant  to  the  plain- 
tiff, in  response  to  his  inquiry  as  to  the 
means  ana  credit  of  the  vendee,  which 
statements  wer^alse  and  fraudulent  with> 
in  the  defendant's  knowledge,  and  were 
made  with  the  intention  of  deceiving  and 
misleading  the  plaintiff,  and  that  he  was 
thereby  deceived  and  misled  into  giving 
the  desired  credit,  etc.  Held  to  be  a  suffi- 
cient allegation  of  the  essential  elements 
of  an  action  of  deceit,  and  a  nonsuit  on  the 
ground  that  the  complaint  did  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion was  erroneous. — Thomas  ▼.  Wright, 
(N.  C.)487. 

DEED. 

See,  also.  Covenant;  Vendor  and  Vendee. 
Acknowledgment.see  Husband  and  W^e^l^ 
Effect  as  mortgage,  see  Mortgagee,  1,  2. 
Execution  by  tine,  action  for  damages,  see 

Vendor  and  Vendee,  10. 
Recording,  see  Specific  Performance,  1. 
Tax  deed,  see  Taxation,  2,  8. 
Validity,  parties,  see  Infancy,  1,  8. 

Requisites— Signature. 

1.  It  is  not  necessarv  to  the  validity  of  a 
deed  that  the  words  her  mark"  shiul  ac- 
company the  cross  of  the  grantor  in  a  deed. 
who  signs  b^  making  her  mark,  when  it  ap* 
pears  that  it  was  made  by  her,  or,  being 
made  by  some  other    person,  that    she 
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adopted  it  as  hers. — Sellers  ▼.  Sellers,  (N. 
C.)  917. 

Ck>ii8ideration. 

•  2.  A  deed  informally  executed,  and  ex- 
pressing a  mere  nominal  consideration, 
where  there  is  evidence  of  an  a^eement 
for  a  subsequent  valuable  consideration, 
which  has  been  performed  in  good  faith 
by  the  grantee,  will  be  upheld  in  eauity  as 
against  an  heir  of  the  grantor.  McIybr, 
J.,  dissenting.— Young  ▼.  Young,  (8.  C.) 
2Qd. 

Desoription  of  property. 

8.  A  deed  described  the  land  conveyed 
as  "all  that  tract  or  parcel  of  land  situate 
in  said  county,  and  bounded  as  follows: 
Adjoining  the  lands  of  B.,  H.,  M.,  T.,  and 
others,  containing  86u  acres,  more  or  less. " 
Held,  that  the  description  was  sufficientlv 
definite  to  pass  title,  and  that  parol  evi- 
dence was  admissible  to  locate  the  land. — 
McLawhorn  v.  Worthington.  (N.  C.)  688. 

4.  The  deed  described  the  land  conveyed 
as  "all  that  tract  or  parcel  of  land  lying 
and  beinffln  P.  county,  known  as  a  pari  if 
the  John  Tripp  land,  adjoining  the  lands  of 
B.,  W.,  and  others,  containing  100  acres. " 
It  was  in  evidence  that  the  ^John  Tripp 
land"  consisted  of  two  tracts,  one  of  15  and 
the  other  of  100  acres,  and  that,  together, 
they  were  so  known;  but  there  was  no 
proof  that  any  particular  portion  of  the 
^John  Tripp  land''  was  known  as  "a  part 
of  the  John  Tripp  land."  BM,  that  the 
description  was  too  indefinite  to  convey 
title.— Id. 

Becord — ^Variance. 

6.  The  record  of  the  probate  of  a  deed 
purporting  to  have  been  executed  in  1855, 
recites  that  the  acknowledgment  by  the 
feme  covert  was  taken  in  1864.  Held,  that  it 
was  only  essential  that  the  deed  existed 
and  was  probated,  and  that  the  discrepancy 
in  the  dates  did  not  invalidate  the  deed. — 
Sellers  V.  Sellers.  (K.  C.)  917. 

Correction. 

6.  When,  after  the  registration  of  a  deed, 
it  appears  to  the  register  that  he  has 
omitted  the  scroll  representing  the  seal  op 

Eosite  the  grantor's  name,  it  is  proper  for 
im  to  make  the  correction  at  any  time. 
-Id. 

(SenaineneBs — QroondB  of  suspicion. 

7.  That  a  deed  bears  date  in  1888,  is  at- 
tested by  a  justice  of  the  peace  who  was 
not  commissioned  until  1841,  and  is  on  pa- 
per bearing  the  water-mark  *'1840,"  will 
justify  a  strong  suspicion  of  its  want  of 
genuineness,  more  especiallvif  the  body  of 
It  is  in  the  handwriting  of  the  feoffee,  and 
the  signature  is  apparently  in  the  same 
handwriting  with  the  body. — Patterson  v. 
Collier,  (Ga.)  119. 


DEPOSITION. 

Of  infants,  see  Infancy,  6. 

Taking. 

1.  By  Code  Qa.  §  8877,  par.  4.  which 
enumerates** all  female  witnesses"  among 
those  whose  depositions  may  be  taken  *'at 
the  instance  of  either  party, "  the  deposi- 
tion of  a  female  party  may  be  taken  at  her 
own  instance. — Powell  v.  Augusta  &  S.  R. 
Co.,  (Qa.)757. 

Transmission  by  mail. 

2.  Where  a  deposition  is  received  by  the 
postmaster  by  due  course  of  mail,  and  the 
time  of  the  reception  is  evidenced  by  the 
oflScial  stamp,  wnereby  it  appears  that  the 
deposition  has  not  been  tampered  with  or 
violated,  and  it  is  delivered  to  the  clerk  of 
court  by  a  mail  carrier,  as  shown  by  the 
clerk's  certificate,  there  is  a  sufficient  com- 
pliance with  Act  Ga.  September  26, 1888. 
which  requires  the  postmaster  at  the  office 
to  which  a  deposition  is  transmitted  by 
post  to  indorse  upon  the  package  the  fact 
of  its  reception  by  due  course  of  mail,  and 
at  once  deliver  the  package  to  the  clerk  of 
the  court— Killian  v.  Augusta  &  K.  R.  Co., 
(Qa.)  621. 

8.  If  the  parties,  as  authorized  by  this 
act,  agree  in  writing  that  the  package  may 
be  opened,  they  thereby  waive  any  objec- 
tion to  irregularities  in  transmission  appar- 
ent on  the  outside  of  the  package. —Id. 

Objections. 

4.  Under  Code  Ga.  $^  8892.  objections  to 
interrogatories  will  be  overruled,  when 
they  are  made  without  giving  a  written 
notice  to  the  opposite  party,  or  bringing 
them  to  the  attention  of  the  court  prior  to 
the  commencement  of  the  trial,  and  are 
offered  for  the  first  time  pending  the  hear- 
ing.—Central  R.  R.  &  Banking  Co.  v. 
Gamble,  (Ga.)  287. 

Beception. 

5.  When  the  testimony  of  a  witness  is 
continued  in  a  deposition,  antl  the  witness' 
answer  to  a  proper  cross-question  clearly 
implies  a  full  response,  though  not  in  ex- 
press terms,  the  want  of  express  terms  will 
not  oblige  the  court  to  exclude  the  direct 
examination.— Powell  v.  Augusta  &  8.  R. 
Co.,  (Ga.)  757. 

DESGENT  AND  DISTBIBIT- 
TION. 

See,  also,   Enecutore  and.  Administratort; 

PairUHon;  WiU, 
Rights   of  widow,  year's  allowance,  see 

Executors  and  Administratort,  87-40. 

Insurance  policy. 

1.  Where  a  policy  of  insurance  on  the 
life  of  A.  was  made  payable  to  R.,  C,  and 
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J.,  "Bhare  and  share  alike,  or  theSr  lef^sl 
representatives, "  and  after  its  issue  and  in 
A/s  lifetime  J.  died  in  infancy,  held,  that 
J.  had  a  vested  interest  in  the  policy,  and 
the  money  to  become  dae  under  it.  which 
immediately  on  his  death  went  to  his  dis- 
tributees, and  did  not  survive  to  the  other 
beneficiaries  named  in  the  policy.— Ma- 
cauley  v.  Central  ]Sat.  Banlt,  (S.  C.)  IW. 

Actions  against  heiif— Pleading. 

2.  In  an  action  against  an  heir  for  the 
debt  of  the  ancestor,  on  account  of  real 
estate  descended,  there  is  no  necessity  for 
any  ** allegation  of  any  promise,  undertak- 
ing, contract,  agreement,  obligation,    or 


liability,  express  or  implied. "  on  the  part 
of  the  heir,  to 
Jackson,  (6.  C.) 


of  the  heir,  to  pay  the  debt. — Lowry  ▼. 


DIVOBOB. 

Alimony—Power  of  judge  at  cham- 
bers. 

Until  there  is  '*a  proceeding  by  bill  or 
petition  on  the  equity  side  of  tnis  court." 
the  judge  at  chambers  has  no  Jurisdiction 
of  the  matter  of  granting  alimony,  under 
Code  Ga.,  section  1747.  and  there  is  no 
such  proceeding  until  the  bill  or  petition 
is  filed  in  the  clerk's  office.  The  statute 
contemplates  a  suit,  with  subpcena  or  pro- 
cess duly  issued. — ^Yoemans  v.  Yoemans, 
(Qa.)354. 

DOWESL 

Assignment,  see  JSxecutors  and  AdminUtra- 
tori,  40, 

How  barred  —  Contract  to  relin- 
quish. 

1.  An  execution  was  Issued  against  the 
estate  of  a  deceased,  out  of  which  plaintiff 
was  entitled  to  dower,  for  which  she  had 
applied,  and  thereafter  defendant  pur 
cnased  the  Ji.  'fa.  Plaintiff,  who  was  en- 
titled to  dower  in  decedent's  land,  agreed 
with  defendant,  who  held  an  execution 
against  said  decedent's  land,  that  she 
would  withdraw  her  application  for  dower; 
whereupon  defendant  executed  a  written 
agreement  that,  if  the  land  were  sold, 
plaintiff  should  have  all  it  brought  above 
$600,  and  interest:  also  that,  if  defendant 
purchased,  he  should  sell  to  plaintiff  for 
that  price  at  any  time  previous  to  January 
1,  1877.  In  April,  1876,  defendant  pur- 
chased the  land,  and  before  January  1. 
1877,  plaintiff  surrendered  the  written 
agreement  upon  the  ground  that  she  could 
not  perform;  and  afterwards,  in  1878,  de- 
fendant sold  the  land  for  $1,200.  Held, 
that  there  was  no  fraud,  and,  as  it  appeared 
defendant   had  a  right   to  purchase  the 


land,  plaintiff  could  not  recover  all  that  he 
received  for  it  above  the  purchase  price  of 
the  fi.  /a. —Harlow  v.  Cleghorn.  (Qa.)  6ia 
2.  if  the  contract  was  rescinded  by  plain- 
tiff without  knowledge  of  her  rights,  it 
was  such  ft  mistake  as  would  entitle  her  to 
relief  from  the  consequences. — Id. 

Devise  in  lieu — ^Acceptance. 

8.  A  wife's  claim  for  dower  cannot  be 
defeated  bv  the  fact  that  her  husband  left 
a  will  in  which  he  devised  certain  property 
to  her  in  lieu  of  dower.  It  must  appear 
that  the  wife  accepted  such  legacy. — Al- 
dridge  v.  Aldridge.  (Qa.)  619. 

Title  of  wife, 

4.  The  testator  having  derised  to  hit 
wife,  for  her  sole  use  and  benefit  during 
her  natural  life,  certain  lands,  with  re- 
mainder to  his  minor  son  in  fee,  disposed 
of  a  certain  horse  in  the  same  way,  and 
then  added:  *'I  give,  bequeath,  and  devise 
to  my  wife,  in  final  extinguishment  of  her 
right  of  dower  in  my  reai  estate,  free  for 
her  own  use  and  benefit,  $1,000  cash,  and 
so  much  household  and  kitchen  furnitore 
as  she  may  need  for  her  immediate  house- 
keeping, two  good  mules,  or  their  equiva- 
lent, one  cow  and  calf,  and  one  year's  sup- 
port At  the  death  of  mv  wife,  all  the 
property  given  in  extinguishment  of  her 
dower  is  to  be  sold,  as  hereinafter  directed, 
and  the  proceeds  to  be  divided  among  my 
living  heirs,  to-wit,  [naming  his  children.] 
share  and  share  alike. "  Beid,  that  this  be- 
quest of  $1,000  cash  was  absolute  in  the 
wife,  she  having  accepted  the  provision 
offered  her  in  lieu  of  dower,  and  that  the 
testator's  children  took  no  interest  by  the 
will  in  the  money,  but  a  remainder  in  the 
property  only.— Watts  v.  Baker,  (Qa.)  778. 

DBAINAGE. 

Kotice  of  proceedings. 

Plaintiff  claimed  an  easement  of  drain- 
age by  means  of  a  canal  through  defend- 
ant's land,  upon  the  report  of  appraisera 
appointed  upon  a  previous  occasion  to  in- 
vestigate the  question  between  plaintiff  and 
defendant's  ancestor  as  to  widening  the 
canal.  It  nowhere  appeared  in  the  report 
of  proceedings  that  defendant's  ancestor 
was  notified  of  the  investigation,  as  re- 
quired by  Battle,  St.  N.  C.  c.  »9.  relating  to 
such  investigations,  except  from  the  fact 
that  he  was  present  on  the  premises  with 
the  appraisers  when  they  were  conducting 
the  investigation.  Heldy  that  such  pres 
ence,  appearing  only  from  the  report  of 
the  appraisers.  Is  not  in  law  an  appearanoe 
dispensing  with  the  service  of  notice  or 
summons  siich  as  would  make  defendant's 
ancestor  a  party  to  the  proceedings. — Por- 
ter V.  Durham,  (N.  C.)  882. 
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DXTBBSS. 

:;on  tract  obtained  by,  see  Cantraeti,  1. 
>f  ^itnees.  see  W%tnu$,  17-19. 
sufficiency  of  evidence,  see  OtrntraeU,  2. 

nureats  of  bodily  harm. 

1.  Under  Code  Ga.  1882.  §§  2038,  2752.  a 
contract  of  sale  which  is  the  result  of 
luresB  on  the  part  of  the  purchaser  towards 
be  vendor,  whereby  his  free  will  is  con- 
itrained,  and  his  consent,  induced  by 
breats  of  the  purchaser  to  do  him  bodily 
larm  is  void.— Love  v.  State.  (Ga.)  898. 

2.  The  defendant,  a  tenant  of  the  prose- 
cutor, purchased  from  him  a  mule,  and 
if terwards.  being  unable  to  pay  for  it.  re- 
Lurned  it.  as  he  alleged,  in  satisfaction  of 
:he  prosecutor's  entire  claim;  but  the  latter 
contended  that  he  was  to  have  all  the  com 
raised  on  the  premises  that  year  in  settle 
ment  of  his  demand.  After  cursing  the  de- 
fendant, the  prosecutor  told  him  if  he  re- 
moved the  corn  he  would  hurt  him.  and  de- 
fendant replied  that  "he  would  have  noth- 
ing more  to  do  with  it."  Held,  that  the 
evidence  was  sufficient  to  show  duress,  and 
that  his  alleged  agreement  conveying  the 
corn  to  the  prosecutor  was  void.— Id. 

EasementB. 

8ee  Drainage;  Waters  and  Water- Oaureee. 

EJEOTMENT. 

By  grantee  against  grantor,  see  Limitation 
of  Actions,  8. 

Evidence,  declarations  of  grantor,  see  Es- 
toppel, 7. 

Rents  and  improvements,  see  Husband  and 
Wife.  7^12. 

When  action  may  be  maintained. 

1.  In  Georgia,  there  can  be  no  recovery 
in  ejectment  where  tbe  sole  lessor  of  the 
plaintiff  was  dead  when  the  action  was 
Drought— Head  v.  Driver.  (Ga.)  a21. 

Action  by  administrator. 

2.  Prior  to  the  adoption  of  the  Georgia 
Code  it  was  not  absolutely  settled  whether 
an  administrator  could  recover  in  eject- 
ment against  an  heir  at  law  without  first  ob- 
taining an  order  for  sale  from  the  court  of 
ordinary.  Under  the  Code  it  is  the  better 
practice,  if  it  is  not  indispensable,  to  obtain 
such  order. — Id. 

Title  to  support. 

8.  In  an  action  brought  to  recover  land 
against  tbe  defendant,  who  held  posses- 
sion, and  who  introduced  no  other  evi- 
dence of  title,  defendant  asked  the  court  to 
charge  that  "no  sale  of  land  so  as  to  pass 
title  could  be  valid  without  deed,  registra- 
tion, "  etc.,  but  these  words  were  not  given 


in  the  charge,  which  was  to  the  effect  that 
in  actions  to  recover  land,  plaintiff  must 
prove  his  case,  and  establish  his  title. 
There  were  several  ways  of  so  doing.  One 
way  was  to  show  a  grant  from  the  state 
by  a  regular  chain  of  title;  another  mode 
was  to  show  in  the  plaintiff,  or  those  un- 
der whom  he  claimed,  a  possession  under 
known  and  visible  boundaries  for  80  years; 
a  third  was  to  show  a  possession  of  21  years 
under  color  of  title,  which  would  be  good 
against  the  state;  another  mode  was  to 
show  a  title  out  of  the  state,  and  an  ad- 
verse possession  continuously,  under  color 
of  title  in  the  partv  claiming  the  land. 
Further,  that  tne  defendant  showed  no 
title,  but  that  the  plaintiff  could  not  rely 
upon  that  fact.  Held,  that  there  was  no 
error  in  the  charge  as  given,  nor  in  the  fail- 
ure to  charge  as  requested.— Pearson  v. 
Simmons,  (K  G)508. 

Defense— Eqtiitable  title. 

4.  In  an  action  for  the  recovery  of  land, 
defendant  claimed  under  deed  executed  in 
1879.  Plaintiffs  claimed  as  heirs  at  law  of 
defendant's  grantor.  It  appeared  that  de- 
fendant's grantor  remained  in  pos&ession 
of  the  land  long  after  the  execution  of  the 
deed;  that  in  lb86  he  leased  the  land  to  a 
person  who  afterwards  sublet  it  to  defend- 
ant; that  defendant  never  had  possession 
until  he  leased  the  land.  On  special  issues, 
the  jury  found— i^ir*f,  that  tne  land  was 
not  embraced  in  defendant's  deed;  and. 
second,  that  defendant  entered  upon  the 
land  as  the  tenant  of  his  ^antor.  The 
court  set  aside  the  first  flndmg  as  against 
the  weight  of  the  evidence.^but  gave  judg- 
ment for  the  plain  tiff  on  the  second  finding. 
HM,  that  the  court  erred,  for,  if  it  ap- 
peared from  the  evidence  that  the  defend- 
ant had  an  equitable  title  to  the  land,  he 
could  set  up  that  title  against  the  lessor  or 
any  claiming  under  him.— Allen  v.  GrifBn. 
(N.  C.)887. 

Pleading — ^Disclaimer. 

5.  In  an  action  for  ejectment,  defendant 
filed  a  "disclaimer"  in  thefollowing  words: 
"And  the  said  defendant  further  says  that 
he  does  not  claim  title  to  the  said  tract  of 
land  sued  for  in  this  action;  nor  does  the 
said  defendant  claim  the  possession,  or  the 
right  to  possession,  of  the  said  land,  except 
tbe  right  to  enter  upon  said  land,  and  to 
quarry  and  remove,  free  of  charge  for 
royalty,  all  the  limestone  that  mav  be  re- 
quired b^  the  said  defendant  for  furnace 
and  agricultural  purposes  (in  connection 
with  the  aforesaid  Mt.  Airy  tract  of  land) 
from  the  said  plaintiff's  land  on  the  op- 

£osite  side  of  the  river  from  the  ^foresaid 
[t.  Airy  tract,  and  which  are  the  same 
lands  sued  for  in  this  action,  as  was 
granted  and  allowed  unto  the  said  defend- 
ant by  the  said  plaintiff  by  and  under  their 
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certain  written  agreement  tinder  date  of 

;  and  this  the  said  defendant  is  ready 

to  verify. "  Held,  that  this  is  not  technic- 
ally a  disclaimer,  but  is  in  the  nature  of  a 
special  plea,  and  ought  to  have  been  re- 
1ected.--Reynold8  v.  Cook,  (Va.)710. 

Evidence 

6.  Where  plaintiff  had  conveyed  to  de- 
fendant a  tract  lying  along  a  river,  and  by 
a  separate  contract  allowed  him  quarry- 
ing rij^hts  on  the  opposite  banis  which 
plaintiff  did  not  at  that  time  own,  but  after- 
wards obtained  title  to,  and  brought  eject- 
ment, it  is  proper  to  admit  in  evidence  the 
deed  and  the  supplemental  agreement;  they 
being  muniments  of  defendant's  title. — Id. 

7.  In  an  action  for  the  recovery  of  land 
it  was  a  material  question  whether  or  not 
the  same  had  been  assigned  as  dower. 
Part  of  the  record  of  the  proceedings  hav- 
ing been  proved  to  be  lost,  the  plaintiff's 
evidence  to  show  that  dower  haa  been  as- 
signed was  to  the  effect  that  the  land, 
which  was  a  well-defined  tract,  had  been 
known  to  successive  putchasers,  includ- 
ing the  (lefendant.  as  the  "Widow's  Tract, " 
and  that  none  of  them  claimed  any  right  to 
the  reversion.  Held,  an  instruction  that 
the  jury  might  infer  from  the  evidence,  if 
they  chose,  that  dower  had  been  allotted, 
ancf  that  the  widow  was  in  possession  of 
the  locus  in  quo  by  metes  and  bound«,  was 
correct.— Clifton  v.  Fort,  (N.  C.)  726. 

8.  In  an  action  for  the  recovery  of  land 
it  was  a  material  question  whether  or  not 
the  same  had  been  assigned  as  dower. 
Part  of  the  record  of  the  proceedings  hav- 
ing been  proved  to  be  lost,  the  plaintiff,  in 
order  to  show  that  dower  had  been  as- 
signed, offered  in  evidence  a  deed  from  a 
former  occupant  of  the  land,  conveying  it 
to  the  defenaant's  father  during  the  life  of 
the  tenant  in  dower.  The  court  charged 
that  if  the  jury  l^elieved  that  an  entry  had 
been  made  under  the  deed  it  was  proper  to 
consider  it  in  connection  with  the  acts  and 
declarations  of  the  person  so  entering. 
Held  correct. — Id. 

Instructions. 

9.  In  an  action  to  recover  possession  of 
real  estate,  the  plaintiff  alleged  that  he  was 
entitled  to  the  possession  of  the  land  under 
and  by  virtue  of  a  sale  and  deed  made  by 
the  sheriff  under  an  execution  against  the 
defendant,  and  that  he  had  bid  in  the  land 
at  such  sale  at  the  request  of  the  defend- 
ant, and  under  an  agreement  that  the  said 
defendant  might  retain  possession  as  ten- 
ant of  plaintiff,  and  buy  back  the  land 
upon  payment  of  the  amount  for  which  the 
land  sold,  with  interest.  The  defendant 
filed  a  general  denial.  The  defendant  re- 
quested the  court  to  charge  the  jury  that 
plaintiff  was  not  entitled  to  recover,  even 
though  they  should  believe  the  whole  evi- 


dence; and  that,  unless  there  was  a  fraud- 
ulent intent  on  the  part  of  defendant  in  re- 
questing plaintiff  to  buy  the  land,  the  latr 
ter  could  not  recover;  and  that  the  sher- 
iff's sale  was  void;  and  that,  to  entitle 
Elaintiff  to  judgment,  he  must  show  that 
e  was  ignorant  of  the  want  of  authority 
on  the  part  of  the  sheriff  to  sell;  and  that 
defendant  fraudulently  represented  that  he 
had  such  authority.  Held,  that  the  court 
properly  refused  the  instructions,  as  they 
did  not  bear  upon  the  issues,  nor  tend  to 
aid  the  jury  in  arriving  at  a  conclusion. — 
Wilson  V.  Taylor,  (N.  C.)  498. 
Verdict. 

10.  In  an  action  of  ejectment  the  declar- 
ation alleged  that  the  defendant  unlawfully 
withheld  possession  of  the  whole  of  the 
limestone  tract  of  land,  and  the  evidence 
and  the  admission  of  the  defendant  showed 
that  defendant  claimed  no  other  right  in 
the  land  or  possession  than  the  right  to 
quarry  and  remove  limestone  therefrom. 
The  verdict  of  the  jury  was:  "We  the  jury 
find  the  defendant  not  guilty.  **  Held,  that 
the  verdict  was  contrary  to  the  evidence, 
and  that  it  should  have  been  for  plaintiff 
except  as  to  the  right  of  quarry. — Keynolds 
V.  Cook,  (Va.)  710. 

Bents  and'  profits — ^Possession  under 
void  deed. 

11.  A  creditor  put  in  possession  of  the 
land  of  a  debtor  in  satisfaction  of  his  debt, 
is  entitled,  if  the  deed  whereby  the  posses- 
sion is  transferred  to  him  is  not  effective, 
to  the  position  of  a  creditor  in  possession, 
and  to  show  what  he  had  actually  received 
as  rent;  that  be  had  used  every  exertion  to 
get  all  the  land  was  worth;  and  that  he  was 
compelled  to  make  substantial  improve- 
ments on  the  property. — Page  ▼.  Black- 
shear,  (Qa.)  428. 

ELECTIONS. 

Local  option,  impeachment,  see  InUmeaHng 
Liquar$,  7. 

Majority  of  qualified  voters. 

1.  North  Carolina  Acts  of  1887,  c.  86,  au- 
thorizes an  election  in  the  town  of  Durham 
to  raise  a  tax  for  the  support  of  the  schools 
of  the  town,  and  provides  that  the  tax  shall 
be  levied  if  a  majority  of  the  votea  cast  at 
the  election  are  in  favor  thereof.  The  con- 
stitution of  North  Carolina,  art  7,  g  7.  pro- 
vides that  a  majority  of  the  qualified  voters 
must  determine  the  result  of  an  election. 
Held,  that  if  the  majority  of  the  votes  cast 
is  also  a  majority  of  the  qualified  voters  of 
the  town,  no  violence  is  done  to  the  letter 
or  spirit  of  the  constitution,  and  the  act  is 
not  unconstitutional;  following  Wood  v. 
Commissioners.  2  8.  B.  Rep.  658.— Rigsbee 
▼.  Town  of  Durham,  (N.  Cr.)749. 


Digiti 


zed  by  Google 


INDEX. 


955 


Minority  of  qualified  voters — Dele- 
gation of  duty  to  determine. 
2.  In  a  contested  election  case,  where  it 
was  necessary  to  Icnow  how  many  qualified 
voters  there  were  in  the  town,  the  board  of 
town  commissioners  appointed  a  commit- 
tee to  examine  the  registration  boolc.  and 
determine  that  question.  Held,  that  this 
was  a  proper  delegation  of  power,  and  that 
the  report  of  the  committee  was  conclusive 
only  to  the  extent  to  which  it  was  adopted. 

Bvidenoe. 

8.  In  an  action  to  restrain  the  collection 
of  a  tax  levied  in  accordance  with  the  vote 
of  a  town,  the  registration  books  are  prima 
facie  evidence  of  the  list,  and  of  the  num- 
ber of  qaalilied  voters. — Id. 

CanTass  of  returns. 

4.  Code  N.  C.  §  2694.  provides  that  "the 
board  of  county  canvassers  shall  »  *  * 
open,  canvass,  and  judicially  determine  the 
returns,  and  make  abstracts,  stating  the 
number  of  legal  ballots  cast  in  each  pre- 
cinct for  each  office.  *  *  *  and  the 
number  of  votes  given  to  each  person  for 
each  different  office, "  etc.  Held,  that  this 
section  does  not  authorize  the  board  of 
canvassers  to  determine  whether  or  not  the 
votes  cast  at  the  election  were  legal  or  il- 
legal.—Gatling  V.  Boone,  (N.  C.)  392. 

5.  The  determination  of  a  board  of  coun- 
ty cai^vassers  as  to  the  result  of  an  election 
settles,  prima  faeie,  the  right  of  the  person 
ascertained  to  be  elected  to  be  inducted 
into,  and  receive  the  emoluments  of,  the 
office;  but  the  action  of  the  board  is  not 
conclusive  upon  individuals  or  the  public 
as  to  the  election,  such  action  being  re- 
viewable in  the  proper  courts. — Id. 

Action  to  contest— Pleading. 

6.  In  an  action  brought  by  a  relator 
arainst  an  incumbent  for  the  office  of  sher- 
iff, the  complaint  alleged  that  the  plaintiff 
received  a  majoritv  of  the  votes  cast  at  the 
election,  but  failed  to  allege  that  they  were 
legal  votes.  Held,  that  the  allegation  was 
sufficient.— State  v.  Stimson,  (S.  C.)  490; 
Oden  V.  Bates.  Id..  491. 

7.  In  an  action  in  North  Carolina  to  con- 
test the  result  of  an  election  as  declared  by 
a  board  of  county  canvassers,  it  is  sufficient 
to  allege  that  the  board  erred  in  rejecting 
certain  votes  without  specifying  theallegea 
errors  more  particularly. — filburne  v.  Pat- 
terson, (N.  C.)  491. 

8.  It  was  alleged  in  a  complaint  that  the 
whole  number  of  votes  cast  at  an  election 
was  a  designated  number,  and  that  of 
these  the  relator  received  a  certain  num- 
ber, (being  a  majority  of  the  whole  number 
cast,)  and  that  the  relator  was  elected. 
Held,  on  demurrer  assigning  as  a  ground 
that  it  appeared,  from  certain  evidential 


facts  alleged  in  the  complaint,  that  the 
relator  did  not  receive  a  majority  of  the 
votes  cast,  that  the  petition  sufficiently  al- 
leged the  fact  of  relator's  receiving  a  ma- 
jority of  the  votes  cast,  and  that  the  alle- 
gation was  of  a  constituent  fact  admitted 
by  the  demurrer  to  be  true. — Hancock  v. 
Hubbs,  (N.  C.)  489. 

Issues  and  jfidgment. 

9.  In  an  action  to  try  the  legality  of  an 
election  to  office,  the  plaintiff  alleged  in 
general  terms  that  he  was  elected.  De- 
fendant denied  that  plaintiff  received  a 
majority  of  the  lawful  votes  cast  at  the 
election.  No  issue  of  fact  involving  thia 
question  directly  was  submitted  to  the  jury, 
but  judgment  was  entered  for  defendant, 
on  the  ground  that  the  questions  presented 
had  been  adjudicated  by  the  board  of 
county  canvassers.  Held,  that  plaintiff 
was  entitled  to  a  new  trial,  since  tne  prin- 
cipal issue  raised  by  the  pleadings  haa  not 
been  tried.— Gatling  v.  Boone,  (N.  C.)  892. 

Eminent  Domain. 

See  Horse  and  Street  Hailroade,  1,  Ra/i^oad 
Cfampanies,  1. 

BaUITY. 

See,  also,  Oreditors"  Biil;  Fraudulent  Con- 
veyances; Injunction;  Mortgages;  Parti- 
tion; Specific  Performance;  iTrusts. 

Accounting,  see  Partition,  10. 

Marshaling  assets,  see  Corporations,  6,  6; 
Creditors'  Bill,  9;  Mortgages,  20. 

Rescission  of  contracts,  see  Doioer,  3;  Minee 
and  Mining, 

Besoission  of  contracts. 

1.  While  the  courts  may  set  aside  con- 
tracts made  by  persons  of  g^reat  mental 
weakness,  though  not  amounting  to  abso- 
lute disqualification,  when  the  contracts- 
are  grosslv  inequitable  or  unjust  to  such 
persons,  they  will  not  for  such  cause  set 
aside  valid  contracts  entered  into  by  par- 
ties fully  competent  to  contract.— Korne  v. 
Korne.  (W.  Va.)  17. 

3.  An  aunt,  by  deed,  conveyed  to  her 
nephew,  who  was  at  the  time,  and  had 
been  for  manjr  years,  living  in  her  fam- 
ily, and  managing  her  farm  and  other  busi- 
ness affairs,  her  whole  estate,  real  and  per- 
sonal, subiect  to  her  life-estate  therein. 
Upon  a  bill  filed  by  the  grantor  to  set  aside- 
said  deed  after  the  death  of  the  grantee, 
and  nearly  five  years  after  its  date,  upon 
the  ground  that,  by  the  misrepresentation 
and  fraud  of  the  grantee,  the  grantor  was- 
induced  to  execute  a  different  instrument 
from  that  she  believed  she  was  executing. 
the  plaintiff  failed  to  prove  that  there  was 
any  such  misrepresentation  or  fraud,  or 
that  the  contents  of  the  deed  were  not  such. 
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as  she  intended.  Held  (1)  Such  deed  will 
not  be  set  aside  for  the  jilleged  fraud.  (2) 
Nor  were  the  j^rantor  and  ^antee  placed 
in  such  a  fiduciary  or  confidential  relation 
to  each  other  as  would  entitle  the  grantor 
to  have  the  deed  annulled  at  her  mere  voli- 
tion or  pleasure.  (8)  And  especially  would 
a  court  of  equity  refuse  to  grtLUi  relief  in 
such  case,  after  such  unexplained  delay  in 
bringing  her  suit.— Curlett  ▼.  Newman. 
(W.  Va.)578. 

Maxshaling  assets. 

8.  A  creditor  who  has  two  funds  open  to 
him,  while  another  creditor  has  but  one. 
should  not  take  the  latter,  without  placing 
the  fund  which  is  exclusively  witnin  his 
reach  at  the  disposal  of  the  creditor  whom 
he  has  deprived  of  the  means  of  payment. 
—Hudkins  v.  Ward.  (W.  Va.)  600. 

4.  The  creditor  cannot  be  delayed  in  the 
collection  of  his  claim,  and  may  take  the 
fund  most  easily  attainable,  but  on  condi- 
tion that  the  creditor  who  has  been  pre- 
vented from  resorting  to  that  fund  for  pay- 
ment of  his  claim,  takes  his  place  with  ref- 
erence to  the  other  fund. — la. 

Laches. 

6.  Where  an  action  in  equity  is  neither 
barred  by  the  statute  of  limitations  nor  by 
presumption  of  payment  from  lapse  of 
time,  it  is  no  error  to  refuse  to  bar  it  bv  the 
doctrine  of  laches. — Montgomery  v.  Cloud, 
(8.  C.)  196. 
Pleading  bill. 

6.  A  demurrer  to  a  bill  in  equity,  on  the 
ground  that  it  contained  no  direct  allega- 
tion that  the  paper  exhibited  to  it  as  a  copy 
of  the  will  under  which  suit  was  brought 
had  ever  been  proven,  is  properly  over- 
ruled, when  it  appears  that  such  inference 
was  warranted  from  the  paper  itself,  and 
from  the  fact  that  the  defendant  was  act- 
ing thereunder  as  administrator  with  the 
will  annexed. — Rogers  v.  Rogers,  (6a.)  451. 

Demurrer. 

7.  A  demurrer  going  to  the  whole  bill 
should  be  overruled  if  any  part  of  the  bill 
be  sustainable.  Thus,  where  the  bill  is 
^ood  as  to  account  and  partition,  though 
It  may  be  bad  as  to  the  attack  it  makes 
upon  a  judgment  Hen  on  the  premises,  the 
bill  will  not  be  dismissed.— Lowe  v.  Burke, 
<Ga.)  449. 

Multifariousness. 

8.  A  bill  in  chancery  is  not  multifarious, 
and  therefore  demurrable,  simply  because 
it  contains  a  prayer  for  alternate  relief,  in- 
consistent with  its  prayer  for  specific  re- 
lief .—Korne  V.  Korne,  (W.  Va.)  17. 
Parties. 

9.  A  suit  in  equity  cannot  be  brought  in 
the  name  of  one  parlv  for  the  use  of  an- 
other.—Kellam  v.  Bayre,  (W.  Va.)  589. 


10.  To  a  suit  in  equity  brought  by  a  judg- 
ment debtor  seeking  to  have  another  judg- 
ment set  off  against  the  judgment  against 
him,  attorneys  of  the  judgment  creditor 
who  claim  an  interest  in  the  judgment  are 
entitled  to  be  made  parties. —  Caudle  y. 
Rice,  (Ga.)  7. 

Practice — Trial  by  jury. 

11.  The  verdict  of  a  jury  on  issues  sub- 
mitted to  it  in  an  equitable  action  ia  not 
conclusive  on  the  court,  and  it  may  render 
its  own  decision  upon  the  issues,  accepting 
or  rejecting  the  verdict. —Talbott  v.  8andi- 
fer.  (8.  C.)  221. 

12.  A  complaint  in  eqnity  was  filed  pray- 
ing that  a  sale  of  choses  in  action,  and  an 
assignment  for  the  benefit  of  creditors, 
made  by  an  insolvent,  be  set  aside.  An  or- 
der was  made  referring  the  case  to  the  mas- 
ter to  take  testimony  and  report  upon  all 
the  issues.  Defendant  claimed  the  right 
to  have  certain  issues  referred  to  a  jury. 
Held,  that  the  reference  to  the  master  was 
properly  ordered.— Pelzer  v.  Hughes,  (3. 

Reference  to  master — Time  of  or- 
dering. 

18.  An  order  of  reference  to  a  master  to 
take  the  testimony,  and  report  it.  with  his 
conclusions  of  law  and  fact,  should  not 
be  made  before  the  time  for  answering 
allowed  upon  overruling  a  demarrer  to  the 
complaint  has  expired.— Hollady  v.  Holla- 
dy,(S.  C.)80. 

Discretion  of  court. 

14.  Where  the  pleadings  show  that  an 
accounting  of  partnership  affairs  extend- 
ing over  a  series  of  years  will  he  required, 
and  there  is  nothing  to  indicate  that  diffi- 
cult questions  of  law  will  be  involved,  it  is 
discretionary  with  the  court,  under  Code 
S.  C.  ^  208,  to  direct  a  reference.— Booland 
V.  Carpin,  (S.  C.)  219. 

Beview  of  findings  on  appeal. 

15.  Where  questions  purely  of  fact  are 
referred  to  a  commissioner  to  be  reported 
on,  his  findings  will  be  given  great  weight, 
and  should  be  sustained  unless  it  plainly 
appears  that  they  are  not  warranted  dv  any 
reasonable  view  of  the  evidence,  and  this 
rule  operates  with  peculiar  force  in  an  ap- 
pellate court,  when  the  findings  of  the 
commissioner  have  been  approved  and  sus- 
tained by  the  decree  of  the  inferior  court 
See  Handy  v.  Scott,  26  W.  Va.  710;  Boyd 
V.  Gunnison,  14  W.  Va.  1;  Graham  ▼.  Gra- 
ham, 21  W.  Va.  098.— Moore  v.  Ligon,  (W. 
Va.)572. 

Rehearing. 

16.  An  interlocutory  decree  of  a  circoU 
court  of  Virginia  which  has  been  aflarmed 
by  the  supreme  court  of  appeals  cannot  be 
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ebeard.— Woodson's  Ex'r  ▼.  Leybom, 
Va.)878. 

17.  An  interlocutory  decree  of  a  circuit 
;ourt  was  made  on  the  fifth  April,  1878. 
>n  the  eighth  April.  1888,  leave  was 
panted  to  me  a  petition  for  rehearing,  and 
luch  petition  was  filed  April  6.  1884.  Held, 
hat  a  rehearing  was  barred  under  Code 
/a.  1878.  c.  166,  §  16.  which  limits  the  time 
or  the  filing  of  a  petition  for  rehearing  to 
Ive  years  from  the  date  of  the  decree  com- 
plained of. — Id. 

Mes  tinder  order  of  ooort— Bever- 
sal  of  decree. 

18.  Where  the  commissioners  of  the  court 
assumed  to  sell  certain  lands  under  a  de- 
Tee  after  an  appeal  had  been  allowed,  and 
lUch  sale  was  not  confirmed,  and  the  de- 
cree was  subsequently  annulled,  the  pur- 
chasers at  such  sale,  who  went  into  bos- 
ession  thereunder,  cannot  be  treatea  as 
'eceivers,  and  allowed  the  commissions  of 
he  sale,  or  the  expenses  of,  or  compensa- 
ion  for,  the  management  of  the  lands. — 
Urayer  v.  Long.  ( Va.)  372. 

EBBOB,  WBTT  OF. 

rndKment  on  demurrer. 

1.  A  writ  of  error  lies  to  a  Judgment 
)Terruling  a  demurrer  to  the  whole  bill, 
lotwithstanding  the  complainants  may 
lave  proceeded  to  a  hearing  and  obtained 
\  decree,  and  though  the  decree  be  not  ex - 
^pted  to,  nor  any  motion  made  for  a  new 
o'ial.— Lowe  y.  Burke,  (Ga.)  449. 

Parties. 

2.  To  a  cross-bill  seeking  relief  against 
:o-defendants.  as  well  as  against  the  com- 
plainants in  the  original  bill,  the  com- 
>]ainants  alone  demurred,  the  co-defend- 
ints  not  joining  in  the  demurrer,  nor  even 
naking  any  appearance  in  the  cause  at 
hat  stage  of  it.  Held,  that  it  was  not  nec- 
sssary  to  make  such  co-defendants  parties 
o  the  writ  of  error,  in  order  to  have  the 
adgment  on  the  demurrer  reviewed. — 
5*ouche  ▼.  Harison,  (Ga.)  880. 

ESTOFPEIi. 

3y  deed,  see  Partition,  1. 

3y  judgment,  ru  ctdfjudicata,  see  Judgment, 
5,9. 

Tn  patM,  to  assert  lien,  see  Attorney  and 
Client,  4. 

to  levy  under  execution,  see  Execu- 
tion, 12. 

3y  deed. 

1.  Where  it  appears  that  a  defendant,  in 
in  action  for  breach  of  warranty  of  title, 
las  previously  sold  the  same  land  before 
lelling  to  plaintiff  and  giving  the  warranty 


upon  which  the  action  is  brought,  he  will 
not  be  heard  to  say  that  the  title  of  his 
former  grantee  is  not  valid  and  paramount 
to  the  plaintiff's.— Hodges  v.  Latham,  (N. 
C.)  495. 

2.  Defendant  had  a  life-estate  in  certain 
lands  under  the  will  of  D.,  deceased,  and 
in  March,  1875,  gave  her  note,  secured  by 
mortgage  on  the  land.  In  1879  the  admin- 
istrator of  D.  sold  the  lands  to  pay  his 
debts,  to  the  trustee  under  the  will  of  M. 
Defendant,  one  of  the  cettuin  que  truet  un- 
der it,  had  an  interest  in  the  income  of  the 
trust  fund,  but  no  control  of  it.  The  ad- 
ministrators of  the  assignee  of  the  mort- 
gage and  note  sued  defendant  for  the  pay- 
ment of  the  debt,  and  foreclosure  of  the 
mortgage.  Held,  defendant  was  not  es- 
topped by  the  execution  of  the  mortgage 
deed  from  proving  the  termination  of  the 
life-estate  which  passed  under  the  deed, 
the  acquirement  of  the  land  by  another, 
and  that  her  only  interest  was  m  the  dis- 
tribution by  the  trustee  of  its  fruits. — Cuth- 
rell  V.  Hawkins,  (N.  C.)  672. 

8.  The  plaintiff  conveyed  a  tract  of  land 
along  James   river   to  defendant,  under 

general  warranty,  for  valuable  considcra- 
on,  and  it  was  stipulated,  in  a  supple- 
mental contract  under  seal,  to  cover  cer- 
tain exceptions  and  provisions  not  conven- 
ient to  incorporate  into  the  deed,  that  de- 
fendant should  have  the  right  to  quarry 
and  remove  (free  of  charge  for  royalty) 
from  the  plaintiff's  land  on  the  opposite 
side  of  the  river,  all  the  limestone  required 
for  furnace  and  agricultural  purposes  in 
connection  with  the  tract  sold.  At  the 
time  of  sale,  plaintiff  did  not  own  the  land 
specified  on  the  opposite  side  of  the  river, 
but  he  acquired  it  afterwards.  Held,  that 
the  plaintiff  was  estopped  from  setting  up. 
as  against  defendant's  right  of  quarry,  the 
title  subsequently  acquired. — Reynolds  v. 
Cook,  (Va.)  710. 

In  pais. 

4.  An  action  by  a  mortgagor  against  his 
mortgagee  for  the  alleged  wrongful  seizure 
of  the  mortgaged  chattels  by  his  agent  is  a 
recognition  of  the  agency,  and  estops  the 
plaintiff  from  questioning  the  validity  of 
the  form  of  the  appointment. — McGowan 
▼.  Reid.  (8.  0887. 

5.  A  mortgagor  having  admitted  at  the 
time  of  the  seizure  that  the  cnattels  taken 
were  embraced  in  the  mortgage,  and  hav- 
ing pointed  them  out  as  such,  is  thereby 
estopped  from  claiming  damages  for  an  il- 
legal seizure. — Id. 

6.  A  declaration  by  the  mortgagee  of  a 
mule  to  a  prospective  purchaser  from  the 
mortgag^or,  to  the  effect  that  he  had  noth- 
ing against  the  mortgagor,  and  that  the 
matter  had  been  settled,  does  not  work  an 
estoppel  upon  a  bona  fide  assignee  of  the 
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mortgage,  who  took  the  assignment  prior 
to  the  making  of  the  declaration,  and  paid 
yalue  for  it.  to  set  up  title  under  the  mort- 
gage against  the  purchaser,  who  bought 
relying  on  the  declaration.  —  Rogers  ▼. 
Lawrence.  (Ga.)  559. 

7.  Plaintiff  in  ejectment  claimed  title 
under  a  mortgage  foreclosure.  The  defend- 
ant was  the  mortgagor's  grantor.  The  con- 
sideration of  the  mortgage  was  in  part  a 
prior  mortgage  and  debt  to  other  parties, 
which  were  assigned  to  the  subsequent 
mortgagee.  Held,  that  by  such  purchase 
the  subsequent  mortgagee  succeeded  to  all 
the  rights  of  the  prior  mortgagees,  and  was 
in  direct  privity  with  them;  and  evidence 
of  declarations  of  the  defendant  to  the 
prior  mortgagees,  at  the  time  that  mort- 
gage was  made,  to  the  effect  that  he  had 
sold  the  land  to  the  mortgagor,  and  that  it 
was  hers,  as  well  as  evidence  of  similar 
declarations  to  the  subsequent  mortgagee 
before  his  mortgage  was  made,  are  admis- 
sible, and  will  operate  as  an  estoppel  upon 
defendant  from  setting  up  a  claim  to  the 
land  in  opposition  thereto. —  Wardlaw  ▼. 
Rayford.  (8.  C.)  71.* 

8.  A.,  having  purchased  a  jackass  of  B., 
at  B.'s  request  gave  his  note  for  part  of  the 
purchase  money  to  T..  a  creditor  of  B. 
After  the  note  became  due,  the  plaintiffs, 
with  a  view  to  purchasing  it,  asked  A.  if 
the  note  was  all  right,  and  he  replied  that 
''it  was  all  right,  and  that  he  expected  to 
pay  it  the  first  of  January. "  Upon  this  in- 
formation the  plaintiffs  purchased  the  note. 
Held,  in  a  suit  upon  the  note,  that  A.  was 
estopped  from  pleading  a  failure  of  con- 
sideration.—Li  tes  V.  Addison.  (8.  C.)  214. 

9.  8uch  estoppel  was  effectual,  even 
though  A.  was  at  the  time  unaware  of  the 
facts  on  which  he  based  his  defense  of  a 
failure  of  consideration. — Id. 

10.  In  order  to  raise  such  estoppel  it  is 
not  necessary  that  there  should  be  any  in- 
tent to  deceive  on  the  part  of  the  defend- 
ant.— Id. 

11.  In  an  action  on  the  note  it  is  not  nec- 
essary for  the  plaintiffs  to  specially  plead 
such  estoppel. — Id, 

EVIDENCB. 

See,  also.  Criminal  Practice,  7,  8;  Deposi- 
tion; Homicide,  1-9;  Witnesi. 

Best  and  secondary,  see  Bonds,  8, 4;  EHeet- 
ment,  7,  8:  False  l*retenses,  5;  Intoxieating 
Liquors,  18. 

Circumstantial  evidence,  see  Homicide,  7-9. 

Competency  and  relevancy,  see  Arson,  8; 
Hamaget,  2-5;  Death  by  Wrongful  Ae1,X\ 
False  Imprisonment,  1-8;  Homicide,  2;  Libel 
and  Slander,  5;  Negligence,  3-5. 

Declarations  and  admissions,  see  Appeal, 
45;  Estoppel,  7;  False  Pretenses,  4. 


Documents,  see  AUeraHon  of  TnsirumenU; 
Bonds,  8, 4;  Ejectment,  6;  BlecHons,  8;  ZA«' 
arid  Slander,  6;  Partnenhip,  4. 

Dying  declarations,  see  Homieide,  4-6. 

Objections  to  evidence,  see  Trial,  2. 

Parol  to  vary  writing,  see  Carriers,  1;  Mort- 
gages, 8-5;  Will,  5. 

Pleading  and  proof,  see  Pleading,  10;  Bs- 

Wplevin,  6; 
eight  and  sufficiency,  see  Appeal,  31-3& 

Declaratioiui  and  admisBions. 

1.  Statements  made  voluntarily  and  uo 
der  oath,  by  a  party  to  an  action  on  a  mo 
tion  for  a  continuance,  may  be  ^ven  in 
evidence  against  him,  if  pertinent  to  the 
issue.— Pledger  v.  State,  (Ga.)  320. 

8.  In  an  action  to  recover  for  injuries 
sustained  by  plaintiff's  son  at  defendant's 
turn-table,  plaintiff's  testimony  as  to  the 
possibility  of  his  children  visiting  the  turn- 
table without  knowledge  of  himself  or  of 
his  wife,  as  to  his  first  Knowledge  of  such 
visit,  and  any  mention  thereof  bj  them,  is 
properly  excluded.— Bridger  ▼.  Asheville  & 
8.  R.  Co.,  (8.  C.)  860. 

8.  In  an  action  to  recover  fbr  negligent 
injuries  sustained  by  plaintiff's  son  at  de> 
fendant's  turn-table,  plaintiff  offered  to 
testify  as  to  whether  he  thought  it  possible 
that  his  children  could  have  visited  the 
turn-table  without  his  knowledge,  whether 
his  children  had  mentioned  to  him  any 
such  visit,  when  was  the  first  time  he  had 
heard  of  such  visit,  and  whether,  if  they 
had  visited  said  turn-table  before  the  even- 
ing of  the  accident,  he  or  his  wife  would 
have  known  it.  Held,  that  these  questions 
were  properly  excluded,  as  they  mostly 
called  for  opinions,  hearsay,  and  infer- 
ences, none  of  which,  under  the  rules  of 
evidence,  were  admissible  from  the  wit- 
ness.— Id. 

4.  As  between  parties  to  a  suit  In  which 
a  defense  set  up  claims  relief  upon  the 
ground  of  fraud,  the  party  against  whom 
relief  is  claimed  must  be  shown  to  have 
participated  in  the  fraud,  before  the  acts 
and  conversations  of  other  participants 
can  be  admissible  in  evidence  against  him. 
— Triplett  v.  Goff's  Adm'r,  (Va.)  525. 

Hearsay. 

5.  Hearsay  evidence  of  the  fact  of  the 
killing  of  some  one  upon  a  certain  day  is 
admissible  to  show  the  date  at  which  some- 
thing else  occurred,  about  which  the  wit- 
ness has  testified;  but  as  evidence  of  the 
date  of  the  homicide,  or  the  fact  that  one 
has  been  committed,  it  is  incompetent— 
Harris  v.  Central  R  R.  (Ga.)  855. 

6.  Upon  cross-examination,  a  witness 
was  asked  the  following  questions  bearing 
upon  the  character  of  a  party:  "He  was 
found  a  defaulter  of  public  funds  to  the 
amount  of  about  $9,000,  wasn't  it,  doctor:' 
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!tiid,  "Did  you  ever  hear  that  Arthnr  had 
k>een  foung  a  defaulter  to  the  amount  of 
19,000?"  Held,  that  the  questions  were 
E>roperl7  disallowed,  not  being  within  the 
sanction  of  section  3874,  Code  Ga.,  provid- 
ing  that  *'the  opinion  of  single  witnesses 
cannot  be  inquired  of  on  either  side,  except 
jpon  croBsezamination,  in  seeking  for  tne 
3xtent  and  foundation  of  the  witness' 
knowledge."  The  questions  quoted  were 
aot  for  the  purpose  of  ascertaining  the  ez- 
lent  and  foandation  of  witness'  knowledge, 
i>ut  were  an  effort  to  prove  conviction  of  a 
^rime  by  hearsay.  8uch  conviction  can  be 
shown  only  by  the  record.— Pulliam  v. 
Jantrell,  (tfa.)  280. 

Best  and  secondajry. 

7.  That  property  was  seized  by  an  officer, 
ind  sold,  18  generally  inadmissible  In  evi- 
ience,  without  producing  the  officer's  au- 
:hority  for  the  seizure,  or  accounting  for 
ta  non-production.  —  Shiver  v.  Bentley, 
Ga.)  770. 

8.  Plaintiff  claimed  land  as  heir  at  law  of 
B.,who,  as  defendants  claimed,  had  agreed 
;o  convey  the  land  to  T.,  their  devisor,  as 
evidence  of  which  agreement  they  sought 
;o  introduce  the  testimony  of  M.,  as  to  the 
contents  of  a  letter  written  by  B.  to  M..  the 
etter  itself  being  lost.  Held,  that  such  tes- 
timony was  properly  excluded.— Boozer  v. 
reague.  (S.  C.)551. 

9.  The  original  deed,  under  which  de- 
fendant in  an  ejectment  suit  claimed  title 
:o  the  land  in  question,  was  missing.  An 
iffidavit  had  been  filed  denying  its  genu- 
neness,  and  defendant  offered  a  copy  in 
evidence.  He  also  offered  the  testimony 
)f  the  clerk,  who  had  no  connection  with 
:he  deed  further  than  to  record  the  paper 
presented,  and  who  did  not  know,  except 
^rom  its  appearance,  whether  it  was  genu- 
ne  or  not.  and  who  had  no  acquaintance 
?7ith  the  handwriting  of  the  maker  or  the 
T^itnesses.  He  also  offered  his  own  testi- 
nony,  although  he  seems  to  have  had  little 
nore  personal  knowledge  of  the  matter 
ban  the  clerk  had.  This  testimony  was  re- 
jected by  the  court  below,  against  defend- 
mt's  objection.  Held,  that  itwas  properly 
•ejected.— Holland  v.  Carter.  (Ga.)  690. 

10.  The  mode  prescribed  by  Code  K.  C. 
I  55  et  seq.,  for  the  restoration  of  "burnt 
ind  lost  records, "  is  not  ezclusive.  A  de- 
icription  of  land  in  partition  proceed! n^irs, 
ind  in  a  resulting  deed,  may  therefore  still 
)e  shown  by  parol,  upon  proof  of  the  exist- 
mce  and  destruction  of  the  original  rec- 
)rd8.— Mobley  v.  Watts.  (N.  C.)677. 

11.  In  an  action  of  ejectment,  the  plain- 
ifl  claimed  title  under  an  administrator's 
leed.  Upon  the  trial,  he  proved  that  the 
county  records  had  all  been  destroyed  by 
he  burning  of  the  court-house,  and  then 
offered  parol  evidence  of  the  proceedings 


had  in  the  county  court  with  reference  to 
the  administrator's  sale.  Held,  that  the  evi- 
dence should  have  been  admitted.— Rob- 
ertson V.  Council,  (N.  C.)  681. 

12.  In  an  action  for  the  recovery  of  land, 
it  was  a  material  question  whether  or  not 
the  same  had  been  assigned  as  dower,  un- 
der proceedings  begun  in  1827.  The  plain- 
tiff offered  in  evidence  the  petition  and  the 
writ  of  dower,  indorsed ''Executed, "  and 
then  introduced  the  clerk  of  the  court,  who 
testified  that  he  had  occupied  that  position 
for  10  years,  and  previously  thereto  had 
been  deputy-clerk;  that  the  records  of  the 
county  court,  as  found  by  him  in  the  office, 
were  incomplete;  that  he  has  frequently 
missed  many  papers;  that  during  the  war 
some  soldiers  took  all  the  papers  and  rec- 
ords, and  were  about  to  burn  them,  but 
were  prevented,  and  the  papers  and  rec- 
ords were  brought  back  and  exposed  on 
the  floor  of  the  court-house;  that  after- 
wards the  county  had  them  classified;  that 
he  had  made*diligent  search,  and  could  not 
find  the  missing  papers  relating  to  the  case. 
Held,  to  be  sufficient  proof  of  the  loss  of 
the  records  to  render  admissible  secondary 
evidence.— Clifton  v.  Fort,  (N.  C.)  726. 

Opinion. 

18.  Parol  evidence  is  admissible  to  ex- 
plain a  patent  ambiguity;  but,  where  the 
words  or  phrases  are  not  technical,  a  wit- 
ness cannot,  as  an  expert  or  otherwise, 
five  his  opinion  of  the  instrument. — Hill  v. 
ohn  P.  King  Manuf'g  Co..  (Ga.)  445. 

14.  A  foundation  for  the  introduction  of 
the  opinion  of  witnesses  as  experts  requires 
to  be  laid  only  where  the  witnesses  are  un- 
acquainted with  the  facts  of  the  case.  A 
witness  who  has  knowledge  of  the  material 
facts  may  give  his  opinion  by  showing  the 
reason  for  it,  whether  he  be  an  expert  or 
not.— Killian  v.  Augusta  &  K.  R.  Co.,  (Ga.) 
621.* 

15.  In  an  action  to  recover  damages  for 
injury  to  goods  shipped  over  defendant 
road,  an  agent  of  defendant  testified  that 
the  goods  were  delivered  in  good  condition 
to  the  next  line  of  road,  and  that  his  knowl- 
edge was  derived  from  the  custom  of  the 
road  receiving  goods  from  another,  of  ex- 
amining them.  and.  if  In  ^ood  condition, 
receiving  them,  and  checking  "'all  right.** 
Held,  that  the  evidence  was  competent  to 
show  a  delivery  of  the  goods  in  good  con- 
dition —Knott  V.  Raleigh  &  G.  R.  Co.,  (N. 
C.)  735. 

16.  On  the  trial  of  an  action  to  recover 
for  a  personal  injury  resulting  in  an  abor- 
tion, a  question  asking  a  medical  witness 
how  troubles  consequent  on  abortion 
would  affect  **the  nervous  system,**  is  not 
objectionable  as  calling  for  dicta  or  opin- 
ions of  the  medical  i^roiession  at  large,  and 
is  relevant  as  touching  a  pathological  law 
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to  which  plaintiff's  nerTOus  system  may  be 
subject.— Powell  ▼.  Augusta  &  8.  R  Co., 
(Ga.)  757. 

Dooiunents. 

17.  The  record  of  a  signal  service  officer 
is  competent  evidence  as  to  whether  it  did 
or  did  not  rain  on  a  certain  day. — Knott  v. 
RaleiKh  &  Q.  R.  Co.  (N  C.)  785. 

18.  In  an  action  for  the  purchase  price  of 
some  notes  alleged  to  have  been  sold,  plain- 
tiff offered  the  notes  in  evidence.  Defend- 
ant objected  to  their  admission,  "because 
they  were  not  assigned  or  transferred  or 
indorsed  in  writing  by  the  plaintiff. "  Held 
that,  as  the  notes  may  have  been  intro- 
duced for  identification,  or  some  other  pur- 
pose than  to  show  the  le^al  title  to  them, 
they  were  competent,  unindorsed,  for  any 
pertinent  purpose.  —  Carpenter  v.  Tucker, 
(N.  C.)881. 

19.  Code  Ga.  §  2718,  provides  that  a  reg- 
istered deed  shall  be  admitted  in  evidence 
unless  the  opposite  party  will  file  an  affida- 
vit that  the  cleed  is  a  forgery,  to  the  best  of 
his  knowledge  and  belief.  Held,  that  such 
an  affidavit  casts  the  onus  on  the  opposite 
party.— Holland  v.  Carter,  (Ga.)  690. 

Parol  to  vary  writing. 

20.  Parol  evidence  may  be  introduced  to 
show  that  one  signing  as  surety  on  a  bond 
is  in  reality  the  principal  debtor. — Boul- 
ware  v.  Lewis.  (Va.)  289. 

21.  The  rule  against  admitting  parol  evi- 
dence to  alter  or  contradict  a  written  con- 
tract applies  to  the  signatures  of  the  par- 
ties, as  well  as  to  the  body  of  the  contract 
— Bulwinkle  v.  Cramer,  (b.  C.)  776. 

22.  A  bought  and  sold  note  in  ordinary 
form  is  a  complete  written  contract,  and 
parol  evidence  is  not  admissible  to  show 
that  the  subscribers  signed  as  agents  and 
not  as  principals.— Id. 

28.  A  party  to  a  contract  cannot,  by  prov- 
ing what  he  said  or  wrote  to  a  third  person 
after  the  contract  was  entered  into,  show 
either  what  it  means,  or  what  he  under 
stood  it  to  mean.  Such  evidence  is  not  ad- 
missible.-Hill  v.  John  P.  King  Manuf'g 
Co.  (Ga.)445. 

24.  In  an  action  against  a  surety  on  a 
bond  a  question  propounded  by  his  counsel 
to  a  witness,  as  to  "the  habits  of  business 
[of  defendant]  as  to  becoming  surety  for 
persons, "  is  properly  excluded  in  the  face 
of  affirmative  evidence  that  defendant  had 
signed  the  bond,— Triplett  v.  Goff's  Adm'r, 
(Va.)525. 

25.  An  agreement  in  writing  under  seal 
substantially  set  forth  that  in  an  account 
ing  between  a  guardian  and  ward  a  certain 
sum  had  been  found  to  be  due  the  ward, 
which  sum  was  given  and  delivered  to  the 
guardian  in  consideration  of  his  investing 
It  for  the  ward  in  certain  lands,  with  title 


in  the  guardian  as  trustee,  and  tbe  exeeih 
tion  by  him  of  other  trusts  enumerated 
therein.  HM,  the  agreement  plainly  pir- 
porting  to  set  forth  we  full  conaideraticn 
which  prompted  its  execution,  evidence  of 
a  contemporaneous  parol  nnderatandinc 
that  the  guardian  was  to  make  certain  lei^ 
tamentary  dispositions  in  favor  of  the  ward 
was  inadmissible. —  Parker  ▼.  Morrill.  (2» 
C.)  511.* 

Eridenoe  at  former  trial. 

26.  Evidence  that  at  a  former  trial  the  de- 
fendant relied  upon  a  different  defease 
than  that  relied  upon  in  the  present  triil 
is  inadmissible.— Uarria  ▼.  Central  R.  E. 
(Ga.)  855. 

27.  A  witness,  who  had  testified  on  a 
former  trial  of  an  action,  died  before  tlie 
retrial.  Counsel  was  offered  aa  a  witneii 
to  state,  from  notes  he  had  taken  at  tbe 
former  trial,  the  substance  of  the  witness 
testimony.  He^d,  that  such  evidence  was 
properly  admitted.— Carpenter  ▼.  Tucker. 
(N.  C,)881. 

28.  In  an  action  for  damages  for  loss  of 
services  of  plaintiff's  son  owing  to  injuries 
suffered  by  reason  of  defendant's  negli- 
gence, the  record  of  a  previous  action,  is 
which  judgment  was  rendered  in  favor  of 
plaintiff  as  guardian  €uL  lHem  of  his  son.  a 
inadmissible. — Bridger  ▼.  AsheYiUe  &  S 
R.  Co.,  (S.  C.)  860. 

Rebuttal. 

29.  Plaintiff,  who  claimed  land  nnder  E 
was  permitted  to  prove  declarations  of  B. 
as  to  his  claim  to  the  land,  such  evidence 
not  being  offered  in  support  of  B/s  title  to 
the  land,  but  simply  to  rebut  the  testimooj 
offered  by  defendants  that  B.  had  never 
set  up  any  claim  to  the  land.  Heid,  that 
such  evidence  was  admissible. — Boozer  t. 
Teague,  (S.  C.)  551. 

Relevancy 

80.  In  an  action  by  legatees  a^lnst  tie 
administratrix  of  a  deceased  executor  for 
an  alleged  devoMtatit  by  the  executor,  the 
court  admitted  evidence  going  to  show  a 
rapid  accumulation  of  property  bj  the  ex- 
ecutor while  in  charge  of  the  tcstnt.^rj 
estate.  Held,  error,  as  the  accoanubrlitr 
of  the  executor  was  the  same  whether  ba 
fortune  improved  or  not.— Watts  v.  Bakei. 
(Ga.)773. 

81.  In  an  action  on  a  promissory  note. 
where  the  defendant  pleaas  non  e^t  Ja^r^ri'v 
it  is  not  error  to  refuse  to  permit  the  plaic 
tiff  to  ask  the  defendant,  on  cross -exuini- 
nation,  if  he  did  not  authorise  the  penes 
who  signed  the  note  sued  on  to  sign  ce^ 
tain  other  notes,  the  object  of  the  question 
not  being  apparent,  and  the  defendant  h&T 
ing  already  testified  that  he  never  gave  ^orh 
authority  at  any  time. — Ethridge  v.  Hobbs. 
(Ga.)  251.  I 
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82.  In  an  action  on  a  promissory  note,  it 
9  not  error  to  refuse  to  permit  plaintiff  to 
sk  defendant  the  amount  of  a  note  other 
han  the  one  sued  on,  due  to  a  third  party, 
he  relevancy  of  that  fact  not  being  shown. 
-Id. 

83  In  an  action  to  recover  the  purchase 
>rice  of  some  notes,  a  witness  for  the  ven- 
lor  was  examined  as  to  what  the  vendee 
lad  said  to  him  in  regard  to  the  purchase 
if  vendor's  interest  in  a  certain  mill,  the 
teed  therefor,  the  price  paid  for  it,  and 
?hat  he  intended  to  do  with  the  mill.  The 
lotes  had  heen  given  in  payment  of  ven- 
lor's  interest  in  the  mill  oy  vendee's  son- 
Q-law.  Heid,  that  snch  evidence  was  rel- 
evant, because  it  went  to  prove  that  ven- 
lor  had  delivered  the  notes  to  vendee  as 
le  alleged. — Carpenter  v.  Tucker,  (N.  C.) 
131. 

84.  A  mortgagee  brought  suit  against 
be  mortgagors  to  recover  possession  of 
he  mortgaged  land,  which  had  been 
> ought  by  him  under  a  foreclosure  sale, 
rhe  defense  sought  a  reconveyance  on  the 
ground  that  the  mortgagee  had  agreed  to 
)uy  the  property  as  trustee,  and  to  recon- 
rey  the  same  to  the  mortgagor  upon  a  pay- 
aent  of  the  balance  due  upon  the  mort- 
r&ge,  which  had  been  done.  HM,  testi- 
nony  by  one  who  bid  off  the  land  for  the 
nortgagor  at  the  foreclosure  sale,  that  he 
lad  been  instructed  by  the  mortgagor  "to 
>id  until  the  land  brought  enough  to  pav 
lis  debt  and  the  costs,  and  then  stop  bia- 
ling, "  not  tending  to  disprove  the  agree- 
nent  by  which  the  trust  was  created,  nor 
mpair  the  force  of  other  testimony  upon 
lie  point,  was  irrelevant. — Coble  v.  Bran- 
on.  (N.  C.)  715. 

Pleading  and  proof. 

85.  Where  the  answer  of  defendants 
Iocs  not  charge  or  even  intimate  fraud 
igainst  plaintin,  and  it  was  nowhere  put 
n  issue  by  the  pleadings,  proof  of  fraud 
lannot  be  introduced  at  the  trial.— Weltiey 
r.  8henandoah  Iron,  L.  M.  &  M.  Co..  (Va.) 
76. 

86.  A  deed  is  not  inadmissible  in  evi- 
lence  on  the  ^ouud  of  variance,  where 
he  misdescription  of  the  instrument  in  the 
all  has  been  cured  by  an  amendment 
vhich.  though  fragmentary,  is  sufficient  to 
dentify  the  Instrument  offered  in  proof  at 
be  hearing.—Lassiter  v.  Simpson,  (Ga.) 
48. 

height  of  evidence. 

87.  In  a  trial  for  voluntary  manslaughter, 
wo  physicians  testified  that  they  had  ex- 
mined  for  wounds  on  the  head  of  de- 
eased,  one  saying  there  was  a  fracture  in 

given  position,  and  the  other  that  there 

ras  DO  such  fracture,  and  if  there  had  been 

tiat  he  would  have  discovered  it.    Held, 

bat  the  testimony  of  both  was  positive, 

y.38.£. — 61 


and  the  rule  of  comparative  value,  as  be- 
tween positive  and  negative  evidence,  did 
not  apply.— Weeks  V.  State,  (Ga.)  828. 

EXCEPTIONS,  BILL  OF. 

MandamtM  to  compel  signing,  see  Man- 
damus, 1,  8. 

Necessary  contents,  see  AppecCl,  18. 

Pendency;  Motion  to  dismiss,  see  Lis  Pen- 
dent, 

Settlement  and  signing. 

1.  When  a  bill  of  exceptions  is  presented 
to  the  court  to  settle  and  sign,  the  court 
should  carefully  examine  the  bill,  and  if 
any  of  the  statements  are  incorrect,  cor- 
rect them.  If  a  fact  is  truly  stated  it  must 
not  be  struck  out  because  impertinent  or 
immaterial,  and  anv  material  facts  omitted 
the  court  must  add.  Having  thus  settled, 
the  bill  it  is  the  duty  of  the  court  to  si^  it, 
and  upon  refusal,  mandamus  will  lie  to 
compel  it  to  do  so. — Poteet  v.  County  of 
Cabell,  (W.  Va.)  97. 

2.  Mere  lapse  of  memory  is  no  reason  for 
a  trial  Judge  to  absolutely  refuse  to  certify 
the  evidence  in  a  case,  preparatory  to  ap- 
peal.—Dillard  V.  Dunlap,  (Va.)d88. 

8.  A  nisiprius  court  cannot  require,  as  a 
condition  of  certifying  the  evidence  in  a 
case  for  appeal,  that  tne  counsel  on  both 
sides  shall  agree  upon  a  statement  of  the 
evidence. — Id. 

4.  Upon  a  verdict  for  defendant,  counsel 
for  plaintiffs  moved  to  set  the  same  aside, 
and  for  a  new  trial.  The  court  overruled 
the  motion,  whereupon  counsel  for  plain- 
tiffs moved  the  court  to  certify  the  facts 
proved.  This  the  court  refused,  where- 
upon counsel  for  plaintiffs  asked  the  court 
to  certify  the  evidence.  This  the  court 
agreed  to  do.  provided  counsel  on  both 
sides  should  agree  on  a  statement  of  the 
evidence.  Defendant's  counsel  being  en- 
gaged in  other  causes,  plaintiff's  counsel 
remained  in  attendance  on  the  court  for 
two  days,  and  on  the  third  day  renewed  his 
motion  for  new  trial  on  the  ground  of  after- 
discovered  facts.  This  was  overruled,  and 
thereupon  counsel  for  both  sides  withdrew, 
with  notice  to  the  court,  to  prepare  a  state- 
ment of  the  evidence.  Upon  their  return, 
in  an  hour,  they  found  that  the  court  had  in 
the  meanwhile  adjourned  for  the  term, and 
entered  final  judgment.  Held,  that  man- 
damus would  lie  to  compel  the  trial  Judge 
to  certify  either  the  facts  proved  or  the 
evidence. — Id. 

Suifioienoy. 

5.  The  master's  report  of  the  evidence  is 
a  part  of  the  record,  and,  where  the  report 
is  contained  in  the  transcript,  the  evidence 
adduced  before  the  master  need  not  be  re- 
ferred to  or  incorporated  in  the  bill  of  ex- 
ceptions.—Fouche  V.  Harison,  (Ga.)  880. 
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6.  AfDdavitB  copied  at  lenffth  in  the  bill 
of  exceptions,  as  a  part  of  the  evidence 
heard  by  the  judge  in  a  proceeding  at 
chambers,  are  authenticated  by  a  general 
certificate  to  the  bill  of  exceptions,  and 
need  not  otherwise  be  identified.— Yoe- 
mans  v.  Yoemans,  (Ga.)  854. 

EXECUTION. 

See,  also.  Attachment;  Garnishment, 
Against  sureties  on  official  bond, see  J9(?n<2tf, 

1.4. 
Equitable  relief,  see  Injunction,  8. 
Exemptions,  see  Homestead. 
Supplementary  proceedings,  see.  also,  Ored- 

Sots'  BiU. 

Property  subject  to  levy. 

1.  An  execution  being  issued  against  a 
life-tenant  of  land  which  is  rented  to  the 
latter's  tenant,  only  such  a  part  of  the  crop 
raised  on  the  land  as  will  equal  the  rental 
value  of  the  land  should  be  subjected  to 
levy.— King  v.  Skellie,  (Ga.)  614. 

a.  Where  property  was  removed  from 
the  premises  of  the  owner  to  the  house  of 
another,  and  was  sold,  paid  for.  and  deliv- 
ered before  the  institution  of  suit  against 
the  original  owner,  the  property  is  not  sub- 
ject to  levy  under  the  judgment.— Hirsch 
V.  Fleming,  (Ga.)  9. 

8.  If,  at  a  fair  sale  under  execution,  the 
purchaser  pays  the  money,  and  takes  title, 
under  an  agreement  with  the  defendant  in 
execution  that  the  latter  may  redeem,  and 
there  is  no  change  of  possession,  and  aft- 
erwards another  judgment  is  rendered 
against  the  defendant,  and  while  that  judg- 
ment is  outstanding  the  contract  of  redemp- 
tion is  executed  in  part,  and  by  reason  of 
such  part  execution  the  purchaser,  at  the 
inptance  of  the  defendant,  conveys  a  por- 
tion of  the  property  to  a  third  person,  and 
there  is  still  no  change  of  possession,  and 
none  occurs  up  to  the  death  of  the  defend- 
ant, a  period  of  five  years  after  the  date  of 
tiie  deed,  and  of  14  years  after  the  sheriff's 
sale,  that  portion  of  the  property  embraced 
in  such  deed  is  prima  facie  subject  to  levy 
and  sale,  under  the  junior  judgment. — 
Christie  v.  Whaley.  (Ga.)  896. 

Exemptions. 

4.  One  who  employs  his  money  in  the 
purchase  of  land  turns  it  into  real  estate 
and  is  entitled  to  the  homestead,  but  not 
to  the  personal  property  exemption. — 
Dortch  V.  Benton,  (N.  C.)  688. 

5.  A  debtor  purchased  certain  real  estate. 
a  portion  of  the  purchase  price  of  which 
was  necessary  to  make  up  his  personal 
property  exemption.  This  real  estate  was 
conveyed  to  his  wife,  in  prejudice  of  the 
riffhts  of  his  creditors.  Held  that,  on  a  sale 
of  the  land  for  his  benefit,  a  creditor  has 


no  more  right  to  subject  such  portion  of 
the  purchase  price  to  the  payment  of  his 
debt  than  if  it  had  remained  in  the  hands 
of  his  debtor.— Bridgers  v.  Howell,  (S.  C.) 
790. 

6.  Under  the  Georgia  homestead  and  ex- 
emption law,  after  a  recovery  in  damages 
for  the  conversion  of  exempt  personalty, 
(such  as  cattle.)  the  beneficiaries,  by  their 
proper  representative,  are  entitled  to  have 
possession  of  the  money,  and  to  use  and 
enjoy  it  as  freely  as  thev  could  or  might 
have  used  the  property  had  it  not  been 
converted.  Those  who  converted  the  prop- 
erty, though  they  obtained  poaaesaionof 
it  bv  purchase  at  a  sale  under  a  judgment 
against  the  head  of  the  f  amiljr  and  though 
one  of  them  was  the  plaintiff  in  that  judg- 
ment, and  is  still  a  creditor,  have  no  right 
to  have  the  money  invested,  so  that,  on  the 
expiration  of  the  exemption  right,  they 
may  appropriate  the  same  to  their  claim. 
— tiarrell  v.HarreU.  (Ga.)  ia.« 

Claim  and  appraisal. 

7.  The  personal  property  of  a  partner- 
ship was  levied  upon  under  an  execution 
issued  on  a  judgment  against  the  firm. 
Both  partners  gave  their  consent  to  the 
sheriff  to  allot  to  each  his  personal  prop- 
erty exemption,  but  before  such  allotment 
was  made  one  of  the  partners  withdrew 
his  consent.  Held,  that  such  revocation 
was  a  bar  to  the  right  of  the  other  part- 
ner to  have  his  exemptions  set  apart  to 
him.— Stout  V.  McNeill,  (N.  C.)  915. 

8.  A  party  claiming  an  exemption  for  his 
wife  and  children  out  of  certain  property. 
naming  each  one  of  them,  properly  rep- 
resents them,  and  cannot  complain  that 
they  are  not  made  parties  to  the  proceeding 
when  he  himself  is  a  party.— King  y.  Bkel-  i 
lie,  (Ga.)  614.  | 

Levy.  I 

9.  A  sheriff  and  his  wife  being  the  usees     i 
in  a  judgment,  the  former  cannot  make  a     ' 
valid  levy  upon  or  sale  of  lands  under  exe- 
cution upon  such   judgment. — ^Kni|^ht  v. 
Morrison.  (Ga.)  689. 

10.  Under  Code  Ga.  §  2914,  providing  that 
seven  years  must  elapse  from  the  date  of 
the  levy  entered  by  an  officer  on  the  JE.  /a., 
before  the  judgment  becomes  dormant, 
the  lapse  of  a  little  more  than  a  year  from 
the  entry  of  the  levy  until  the  property 
seized  was  advertised  for  sale,  does  not,  in 
the  absence  of  any  injury  to  the  judgment 
debtor  by  reason  of  the  postponement  of 
action,  render  the  levy  "stale.* — ^Terryv. 
Bank  of  Americus,  (Ga.)  154. 

Satisfaction. 

11.  A  plaintiff  aa  trustee  sued  himself  ac 
surety,  and  another  as  principal,  and  then 
paid  the  judgment  obtained  a^inst  him- 
self as  surety,  and  issued  executioD  thereoc 
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against  the  principal,  which  was  leTied  by 
a  sheriff  who  was  the  beneficiary  of  the 
j  udgment  obtained.  Held,  that  by  the  pay- 
ment the  execution  hecs^me  functus  omcvo, 
and  the  levy  upon  execution  invalid. — 
Knight  v.  Morrison,  (Ga.)  689. 

Intervening  claimants. 

12.  A  person  who  Icnows  or  believes  that 
property  is  subject  to  an  outstanding^. /a. 
Is  not  estopped  from  purchasing  the  jl./a., 
and  subjecting  the  land  to  its  payment,  by 
reason  of  having  previously  to  his  pur- 
chase given  his  consent  that  the  land  be 
conveyed  to  the  present  claimant;  it  being 
doubtful  whether  the  claimant  was  to  take 
the  deed  as  a  volunteer  or  as  a  purchaser 
for  value.  Generally,  the  purchaser  of  a 
fi,  fa.  has  all  the  right  of  the  plaintiff  from 
whom  he  purchased,  and  a  claimant  who 
seeks  to  cut  down  these  rights  by  estoppel 
in  pais  must  prove  clearly  the  matter  of 
estoppel.— Christie  v.  Whaley,  (Ga.)  896. 

Sale — Title  of  purchaser. 

18.  Plaintiff  purchased  a  tract  of  land  at 
sheriff's  sale  under  an  execution.  The 
land  had  been  leased,  and  the  tenant  had  a 
crop  growing  thereon,  at  the  time  of  the 
levy  and  sale.  Defendant,  as  agent  for  the 
original  owner,  collected  from  the  tenant 
the  net  proceeds  of  the  rent  from  the  crop, 
and,  in  accordance  with  an  agreement  with 
his  principal,  kept  the  same  for  his  services 
as  agent.  Plaintiff  brought  action  to  re- 
cover the  proceeds  of  the  sale  of  the  cotton. 
Meld,  that  the  title  to  the  growing  crop 
was  in  the  lessee  of  the  land,  and  did  not 
pass  by  the  levy  and  sale  of  the  land  under 
execution.— Kesler  v.  Cornelison,  (N.  C.) 
839. 

Belief  against  execution. 

14.  An  action  was  brought  by  one  mem- 
ber of  a  partnership  to  restrain  the  sale  of 
so  much  of  the  partnership  property  levied 
on,  under  an  execution  issued  on  a  judg- 
ment against  the  firm,  as  was  exempt  to 
him  from  execution,  basing  his  right  to 
such  remedy  upon  the  consent  of  the  other 
partner  thereto.  Held,  that  in  such  action 
the  sheriff  is  not  a  proper  party.— Stout  v. 
McNeill,  (N.  C.)  915. 

15.  An  affidavit  of  illegality  to  a  fieri  fa- 
cias set  out  that  "the  fi.  fa,  and  promissory 
note,  (the  cause  of  action.)  was  paid  off  in 
full,  **  and  that  there  was  nothing  due  on 
the  same.  Held,  on  demurrer,  that  the  af- 
fidavit was  not  only  uncertain,  but  also  elu- 
site,  it  not  appearing  therefrom  whether 
the  note  was  paid  before  or  after  the  fl,  fa, 
was  issued.— Terry  v.  Bank  of  Americus, 
(Ga.)  154. 

Id.  When  the  case  on  trial  is  made  by  an 
affidavit  of  illegality,  amotion  by  the  plain- 
tiff in  fi,  fa,  to  dismiss  the  illegalitv  takes 
precedence  of  a  motion  by  the  defendant 


to  quash  the  fU  fa, — Sims  v.  Hatcher,  (Ga.) 
92. 

17.  Where  there  are  several  grounds  of 
illegality  set  forth  in  the  affidavit,  one  of 
which  goes  to  a  part  of  the  property  levied 
upon,  and  the  others  to  all  of  it.  if  the 
plaintiff  dismiss  the  levy,  at  the  hearing, 
as  to  the  property  affected  by  the  one 
ground,  ana  then  demurs  to  the  affidavit 
as  to  the  other  grounds  only,  and  the  de- 
murrer be  properly  sustained,  and  the  ex- 
ecution be  ordered  to  proceed  as  to  the 
property  retained  under  levy,  this  does  not 
amount  to  dismissing  the  whole  illegality, 
and  settles  nothing  as  to  the  question  of 
costs.— -Id; 

18.  Though  the  bill  of  exceptions  states 
that  the  illegality  was  dismissed,  yet  if  the 
judgment  sent  up  in  the  record  is  not  one 
of  dismissal,  but  only  sustains  a  demurrer 
to  some  of  the  grounds  of  illegality,  and 
orders  the  fi,  fa,  to  proceed  as  to  a  portion 
of  the  property  levied  upon,  there  is  noth- 
ing to  found  an  exception  upon  to  the  al- 
leged dismissal  of  the  illegality. — Id. 

Supplemental  proceedings, 

19.  An  action  brought  to  subject  real  es- 
tate to  the  payment  of  a  judgment,  10  years 
after  its  rendition,  is  not  barred  by  the 
statute  of  limitations  when  the  record 
shows  that  within  a  year  thereafter  an  ex- 
ecution had  been  issued  and  returned,  **No 
property.  "—Kennerly  v.  Swartz,  (Va.)348. 

20.  In  proceedings  to  subject  land  to  the 
payment  of  judgment  liens,  a  decree  was 
entered  directing  the  land  to  be  rented; 
but,  subseauently,  it  appearing  that  the 
rents  would  be  inadequate  to  pay  all  the 
judgment  liens  in  five  years,  the  decree 
was  set  aside,  and  an  order  of  sale  entered 
in  its  stead.    Held  no  error.— Id. 


EXEOUTOBS  AND  ADMIN- 
ISTBATOBS. 

See,  also.  Descent  and  Distribution;  Dower; 

Will, 

Actions  by  and  against,  see,  also,  SHect- 

ment,  2. 
Setting  aside  deed,  see.  Witness,  6. 

Appointment. 

1.  By  Code  W.  Va.  §  4,  c.  86,  within  80 
days  after  the  death  of  a  decedent,  the 
husband  or  wife  is  first  entitled  to  admin- 
istration; if  neither,  then  any  of  the  dis- 
tributees of  the  estate.  —  Bridgeman  v. 
Bridgeman.  (W.  Va.)580. 

2.  As  between  distributees  the  county 
court  must  Judge  as  to  fitness  for  the  trust, 
and  should  exercise  a  sound  discretion  in 
the  interest  of  the  distributees  generally  of 
the  estate. — Id. 
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3.  After  the  expiration  of  the  80  days  a 
wider  discretion  is  vested  in  the  court,  and 
it  may  appoint  a  creditor  or  a  stranger,  if 
no  distributee  applies;  but,  if  a  suitable 
distributee  then  applies,  he  is  entitled  to 
the  preference. — Id. 

4.  If  one  of  the  distributees  applying  is 
hostile  to  the  others  or  a  part  of  them,  this 
will  ordinarily  be  sufficient  to  justify  the 
court  in  refusing  to  appoint  him. — Id. 

6.  The  grantee  of  a  certain  lot  of  land  was 
a  bastard,  and  died  before  the  death  of  his 
mother.  His  mother  married,  and  had  sev- 
eral children.  She  died  prior  to  the  death 
of  her  husband.  The  children,  bv  an  ad- 
ministrator, brought  an  action  of  ejectment 
against  defendants,  who  were  in  posses- 
sion. There  was  a  trial,  and  verdict  for 
plaintiff.  A  new  trial  was  granted,  on  the 
ground  that  the  children  were  not  heirs  of 
tike  grantee,  and  not  entitled  to  adminis- 
tration upon  his  estate.  Held,  that  on  the 
death  of  the  grantee  the  land  descended  to 
his  mother,  and  on  the  death  of  her  hus- 
band to  her  children,  and  they  were  en- 
titled to  administration. — Langmade  v. 
Tuggle.  (Ga.)  666. 

6.  while  non-residence  does  not  amount 
to  disability,  yet  the  courts,  in  the  exercise 
of  a  sound  discretion,  should  not  appoint 
a  non-resident  distributee  an  administrator 
so  long  as  any  other  distributee  competent 
to  act,  and  willing  to  assume  the  trust,  is 
within  the  Jurisdiction  of  the  court;  and, 
after  the  SO  days  from  the  death  of  the  de- 
cedent has  expired,  the  court,  under  ordi- 
nary circumstances,  should  prefer  a  resi- 
dent who  is  not  a  distributee  to  a  non-resi- 
dent distributee. — Bridgeman  y.  Bridge- 
man.  (W.  Va.)  580. 

7.  In  vacation,  more  than  three  months 
after  the  death  of  a  decedent,  two  of  the 
distributees,  who  were  non-residents  of  the 
state,  applied  to  the  clerk  of  the  county 
court  to  be  appointed  administrators  of  the 
decedent's  estate.  They  were  appointed, 
and  executed  the  bond.  The  clerk,  under 
Uie  statute,  reported  his  action  to  the  next 
term  of  the  county  court,  at  which  time  a 
resident  distributee  appeared,  and  filed  ob- 
jections to  the  confirmation  of  the  appoint- 
ment, and  then  applied  himself  to  be  ap- 
pointed. The  court  refused  to  confirm  the 
non-resident  applicants,  and  also  refused 
to  appoint  the  resident  applicant,  and,  on 
motion  of  the  latter,  committed  the  estate 
to  the  sheriff  of  the  county  for  administra- 
tion. On  appeal  to  the  circuit  court,  the 
order  was  affirmed.  On  writ  of  error  to 
this  court,  affirmed. — Id. 

8.  In  an  action  of  ejectment  by  an  ad- 
ministrator, the  validity  of  the  administra- 
tion was  attacked  because  it  had  not  been 
taken  out  in  five  years  from  the  death  of 
the  intestate.  Held,  that  the  Georgia  stat- 
ute of  limitations  act  1865  can  continue  to 


run,  and  administration  be  taken  out  at 
any  time  after  the  five  years. — ^Lan^made 
V.  Tuggle,  (Ga.)  666. 

Buties. 

9.  Where  two  sons  are  named  in  their 
father's  will  as  executors,  and  one  of  them 
dies  before  administration,  there  must  be 
an  administration  by  the  surviving  execu- 
tor before  the  representatives  of  the  de- 
ceased executor  can  claim  any  specific 
property  from  the  father's  estate.-— burke 
V.  Beall.  (Ga.)  155. 

10.  The  duty  of  an  administrator  to  pay 
taxes  at  his  peril,  depends  upon  whetlieV 
he  has  or  ought  to  have  the  money  with 
which  to  pay  such  taxes.  —  Thonipaon  v. 
Thompson,  (Ga.)  361. 

Accounting — ^For  what  executor 
chargeable. 

11.  On  a  petition  h^  an  executrix,  who 
was  given  a  life-estate  in  all  testator's  prop- 
erty, for  leave  to  sell  real  estate  and  apply 
the  proceeds  to  testator's  debts,  a  reference 
was  ordered  for  a  statement  of  the  admin- 
istration account.  Plaintiff's  exception  to 
that  part  of  the  report  which  chai^ged  her 
with  the  value  ox  the  personal  chattels 
consumed  by  her  in  the  use  was  overruled 
by  the  lower  court;  but  other  exceptions. 
claiming  that  certain  charges  against  her 
should  be  reduced,  were  sustained.  The 
court  ordered  that  the  petition  be  dis- 
missed without  first  ordering  a  new  refer- 
ence to  ascertain  the  changes  to  be  made 
in  the  general  account.  Held,  that  the  ex- 
ecutrix was  properly  charged  with  the 
value  of  those  things  appropriated  bv  her 
to  her  own  use;  but  that  her  responaibillty 
depended  on  the  state  of  the  general  ac- 
count, and  that  as  the  changes  in  that  ac- 
count could  not  be  seen  from  an  inspection 
of  the  papers,  a  reference  should  have  been 
made  ana  executed  in  the  court  below  be- 
fore dismissing  the  petition. — Sanderson  v. 
Overman,  (N.  C.)  5<fe. 

12.  An  administrator  cannot  be  allowed 
credit  for  payments  alleged  to  have  been 
received  m  Confederate  money  which 
''perished  on  his  hands,"  when  the  fact  of 
such  perishing  is  not  proved,  but,  on  the 
contrary,  his  accounts  show  that  he  paid 
out  a  portion  of  the  sum  received. — ^Turbc- 
ville  V.  Flowers,  (8.  C.)  543. 

Inventory  as  evidenoe. 

18.  The  inventory  required  by  law  to  be 
made  and  returned  by  an  adminJatrator  is 
partly  for  information  of  creditors  of  the 
estate;  and,  where  the  administrator  of  one 
of  the  creditors  is  sued  for  failing  to  col- 
lect from  the  administrator  of  the  debtor, 
the  inventory  made  and  returned  by  the 
latter  is  admissible  in  evidence  to  show 
means  of  information  of  which  the  former 
might  have  availed  himself,  touching  the 
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lebtor'8  estate,  and  the  particular  property 
►f  which  it  apparently  consisted.— Thomp- 
on  y.  Thompson,  (Ga.)  261. 

Limitation  of  action. 

14.  A  report  filed  by  an  administrator, 
bowing  a  balance  in  his  hands,  is  not  a 
lisclaimer  of  the  trust  so  as  to  set  the  stat- 
ite  of  limitations  running  as  against  the 
leirs  and  distributees.— Montgomery  ▼. 
:ioud,(S.  C.)106. 

15.  Where  an  administrator  filed  his  first 
eport  in  1868.  at  which  time  there  was  no 
lisability  of  the  parties  interested,  and  a 
uit  for  account  was  commenced  in  1884, 
he  presumption  of  payment  from  lapse  of 
ime  started  from  the  date  of  the  first  re- 
>ort.  and  is  therefore  no  defense. — Id. 

16.  In  an  action  for  an  account  against 
m  administrator,  the  referee  found  that  de- 
endant  had  sold  certain  lands  as  agent  for 
he  heirs,  and  applied  the  proceeds  to  the 
lebts  of  the  estate.  No  exception  being 
aken  thereto,  the  court  refused  to  con- 
ider  such  proceeds  as  bearins;  on  defend- 
in  t's  plea  of  limitation,  or  the  computa- 
ion  ot  interest,  it  not  appearing  that  such 
>roceeds  formed  any  part  of  the  balance 
n  defendant's  hands  on  his  former  account. 
^eld,  that  the  finding  would  not  be  dis- 
urbed  merely  for  circumstances  going  to 
how  that,  had  all  the  proceeds  of  the  per- 
onal  property  been  collected  and  applied, 
here  would  have  remained  a  balance  from 
he  real  estate. — Id. 

17.  An  administrator  who  is  a  debtor  to 
he  intestate  individually  or  as  surviving 
copartner  is  chargeable  as  administrator 
vith  the  amount  of  such  debt;  and  the 
tatute  of  limitations  will  not  protect  him 
Lgainst  accounting  for  it,  so  long  as  he  re- 
nains  accountable  for  assets  generally.— 
Thompson  ▼.  Thompson,  (Oa.)  261. 

IJonflrmation  of  aooount — Eflfoct. 

18.  Where  exceptions  have  been  talien  to 
in  administrator's  account,  because  of 
>ayments  made  to  unpreferred  creditors, 
ind  the  account  is  confirmed,  and  an  ap- 
)eal  therefrom  taken  to  the  court  of  ap- 
>eal8,  where  the  decision  of  the  lower 
:ourt  is  aflSrmed,  a  bill  in  equity 'against 
he  administrator  by  a  party  to  the  former 
)roceeding,  charging  devastnvii  on  account 
>f  said  payments,  cannot  be  sustained,  al- 
bou^h  the  validity  of  the  payments  was 
lot.  in  fact,  questioned  In  the  court  of  ap- 
>eals.— Findlay  v.  Trigg's  Adm'r,  (Va.)  m. 

Payment  of  demands— Priorities. 

19.  An  executor,  who  was  also  a  legatee 
inder  the  will,  obtained  an  injunction 
igainst  certain  of  his  creditors,  prohibiting 
hem  from  levying  upon  his  interest  in  the 
istate  until  there  nad  been  a  decree  estab- 
ishing  their  priorities.  Held,  that  he  had 
vaived  and  renounced  his  legal  right  to 


S refer  some  creditors  to  others  in  the  liqni- 
ation  of  their  claims  against  him.— Foucbe 
V.  Harison,  (Ga.)880. 

20.  Equity  will  not  compel  preferred 
creditors,  to  whom  the  commissioner  ap- 
pointed to  sell  real  estate  has  made  pay- 
ments voluntarily  and  with  full  knowledge 
of  outstanding  preferred  claims,  to  return 
such  payments  to  the  commissioner  for 
the  purpose  of  paying  the  preferred  credit- 
ors.—Findlay  V.  Trigg's  Adm'r,  (Va.)  142. 
Marshalling  claims. 

21.  The  administrator  of  an  intestate, 
who  died  after  the  commencement  of  the 
year,  continued  the  business  of  the  intes- 
tate until  the  expiration  of  the  then  cur- 
rent year,  as  authorized  by  Code  Ga.  g  2545. 
Difficulties  then  arose  in  the  distribution 
of  assets  in  the  payment  of  debts,  and  the 
administrator  brought  a  bill  to  obtain  a  de- 
cree of  the  court,  assigning  the  rank  and 
priority  of  claims  against  the  estate,  and 
for  an  injunction  to  restrain  the  holders  of 
claims  existing  at  the  time  of  intestate's 
death  from  bringing  suit  until  there  should 
be  a  settlement  of  the  administrator's  ac- 
counts, including  the  allowance  to  him  of 
any  liabilities  incurred  in  carrying  on  the 
business  of  the  intestate.  Ileld,  that  he 
was  entitled  to  a  decree  assigning  the  rank 
and  prioritv  of  claims,  and  to  an  injunc- 
tion.^Stephens  v.  James.  (Ga.)  160. 

Liability  and  misconduot. 

22.  An  administrator  under  bond  will  be 
liable  upon  his  bond  for  any  injury  to  the 
beneficiaries  resulting  from  his  failure  to 
resist  unjust  or  unfounded  claims  against 
the  estate  he  represents. — Smith  v.  Cuyler, 
(Ga.)406. 

28.  An  administrator  who  objects  to  be- 
ing charged  with  notes  received  by  him, 
on  the  ffround  that  they  could  not  be  col- 
lected '^on  account  of  the  disordered  state 
of  the  times  in  1865,  and  the  absence  of 
courts, "  must  show  affirmatively  that  they 
could  not  have  been  collected.—- Turbeville 
V.  Flowers,  (8.  C.)  542. 

24.  An  administrator  cannot,  without  an 
order  from  the  ordinary,  legally  sell  a 
promissory  note  payable  to  his  intestate 
which  has  come  to  his  hands  as  assets.  By 
selling  without  such  order,  he  renders  him- 
self liable  for  the  value  of  the  note,  as  he 
would  for  the  value  of  any  other  personalty 
illegally  converted  or  disposed  of.  And,  if 
he  exchange  a  note  for  one  more  valuable, 
he  becomes  liable,  at  the  election  of  the 
beneficiaries  of  the  estate,  for  the  value  of 
the  latter  in  lieu  of  his  liability  for  the 
former.  Such  dealing,  however,  will  not 
render  him  a  guarantor  of  either  note  be- 
yond its  actual  value.  —  Thompson  v. 
Thompson,  (Ga.)261. 

25.  Two  of  the  obligors  upon  a  bond 
became  insolvent,  and  the  third  died  with- 
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out  haying  proceeded  against  the  f earth 
obligor  to  enforce  the  collection  of  one- 
half  of  the  bond.  His  administrator  also 
neglected  to  enforce  the  payment  of  the 
one-half  to  which  the  fourth  obligor  was 
liable,  and  suffered  said  obligor  to  become 
insolvent,  after  having  made  some  pay- 
ments on  the  bond.  Held,  that  the  admin- 
istrator was  liable  for  what  he  could  have 
made  out  of  the  fourth  obligor,  which  was 
one-half  of  the  bond;  but  he  was  entitled 
to  be  credited  as  upon  this  one-half  with 
all  collections  already  made.— Sterling  v. 
Wilkinson.  (Va.)  588. 

26.  An  administrator,  who  continues  the 
business  of  his  intestate  after  his  death,  as 
authorized  by  Code  Ga.  §  2545.  and  incurs 
liabilities  in  so  doing,  is  personally  liable 
for  such  debts,  and  creditors  may  bring  suit 
without  waiting  for  an  accounting  between 
the  administrator  and  the  estate.— Stephens 
V.  James,  (Ga.)160. 

27.  In  an  action  for  injuries  sustained  by 
falling  into  a  coal  hole  on  hotel  property 
it  appeared  that  the  property  was  devised 
to  defendants,  as  executors,  for  purposes 
named  in  the  will,  and  that  at  and  prior  to 
the  time  of  the  injury,  they  managed  it  as 
such  and  had  kept  and  settled  no  other  ac- 
counts concerning  it,  than  as  executors. 
Held,  that  defendants  were  individually  lia- 
ble for  the  injury;  and  that  the  objection 
that  they  held  the  property  as  trustees,  and 
not  as  executors,  as  charged  in  the  declara- 
tion, was  not  well  taken.— Bel vin's  Ex'rs 
V.  French  (Va.)891. 

28.  A  father  left  all  his  property  by  will 
to  his  two  sons,  and  namea  them  as  execu- 
tors. The^  made  no  division  for  a  long 
time  pendmg  certain  litigation,  in  which 
the  estate  was  interested,  and  in  the  mean- 
while cultivated  the  property  as  tenants  in 
common.  Held^  that  their  legal  relation 
to  the  property  was  that  of  heirs,  and  rent- 
ers as  individuals,  from  themselves  as  ex- 
ecutors; that  they  were  liable  to  the  estate 
for  reasonable  rent  and  hire,  and  were  en- 
titled as  tenants  in  common  to  the  proceeds 
of  the  business.— Burke  ▼.  Beall,  (Ga.)  155. 
Executor  de  son  tort. 

29.  A  bill  in  equity  was  filed  to  charge  a 
defendant  as  administrator  deson  tort  The 
answers  to  the  interrogatories  and  to  the 
complaint  clearly  denied  the  possession  by 
defendants  of  any  moneys  or  effects  be- 
longing to  the  estate,  and  the  evidence  in- 
troduced tended  to  support  these  answers, 
but  an  order  was  entered  for  the  sheriff  to 
take  possession  of  the  effects.  Held,  that 
this  order  was  error.  —  Seay  v.  Schue's 
Adm'r.(Va.)801. 

Release  of  executor — Conclusiveness 

of  receipt. 

80.  On  a  settlement  between  administra- 
tors of  a  deceased  executor  and  the  admin- 


istrator de  b&nh  nan  of  the  testator,  the 
former  turned  over  to  the  latter  the  prop- 
erty of  the  testator's  estate  and  the  latter 
gave  to  the  former  a  receipt  in  fall.  Pres- 
ent at  the  settlement  and  at  the  giving  of 
this  recept  were  most  of  the  testator's  chU- 
dren,  the  principal  legatees  under  his  wilL 
The  children  afterwards  brought  their  ac- 
tion against  the  administratrix  of  the  exec- 
utor for  an  alleged  dettuiaxfit  by  the  execn- 
tor  in  his  life-time.  HM  that  such  a  re- 
ceipt was  not  conclusive  upon  the  legatees. 
—Watts  V.  Baker,  (Ga.)  778. 

Sales  under  order  of  ooort. 

81.  An  administrator  filed  a  petition  ask- 
ing that  some  land,  which  he  claimed  his 
decedent  was  seized  of,  be  sold  to  pay 
debts.  The  heirs,  through  their  trustee  and 
guardian  ad  Htem,  filed  an  answer,  clainiing 
that  the  land  belonged  to  the  heirs,  and 
that  the  deceased  was  not  entitled  to  any 
interest  therein.  While  this  matter  was 
pending,  the  court  ordered  the  land  to  be 
sold.  Held,  that  such  sale  was  irregularly 
and  improperly  made. — Peity  v.  Peterson. 
(N.  C.)  884. 

82.  In  special  proceedings  in  North  Caro- 
lina by  the  administrator  for  leave  to  sell 
the  intestate's  land,  the  summons  was  is- 
sued, returnable  in  10  days  after  service,  in- 
stead of  20  days:  the  order  of  sale  was 
made  two  days  before  the  return -day  named 
in  the  summons;  no  notice  of  confirmation 
of  sale  was  given;  the  decree  of  confirma- 
tion was  made  on  the  day  of  sale;  the 
guardian  ad  litem  wks  appointed  without  in- 
quiry as  to  his  fitness  or  notice  of  his  ap- 
pointment; and  there  was  no  answer  or  ap- 
pearance in  the  action  by  any  of  the  de- 
fendants of  age,— all  of  whom,  however, 
were  served.  Held  that,  the  court  having 
jurisdiction  of  the  parties  and  the  subject- 
matter,  these  informalities  did  not  operate 
to  render  a  sale  made  by  the  administrntor, 
under  leave  granted  in  the  proceedings, 
void.— McLawhorn  v.  Worthington,  (N.C.) 
688. 

88.  In  an  action  to  recover  possession  of 
land,  it  appeared  that  the  plaintiff  in  good 
faith  had  bought  the  same  at  a  sale  by  the 
administrator,  under  an  order  of  court,  for 
the  purpose  of  paying  debts  of  the  intes- 
tate; that  the  feme  defendant,  an  heir  of 
the  intestate,  at  the  time  of  such  siUe  was 
five  years  of  age.  and  had  a  general  guard- 
ian; that  neither  the  guardian  nor  ward 
were  made  defendants  m  the  petition,  nor 
served  with  summons  or  process,  in  the 

Eroceedin^;  that  no  guardian  od  iitem  had 
een  appointed,  nor  any  defense  made,  in 
behalf  of  the  minor.  Held,  the  provisions 
of  Code  N.  C.  g  1488,  reauiring  that  ''no 
order  to  sell  real  estate  shaU  be  granted 
till  the  heirs  or  devisees  of  the  decedent 
have  been  made  parties  to  the  proceeding. 
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by  service  of  eummons,  either  personally 
or  by  publication, "  applying  to  infants  as 
well  as  adults,  such  sale  was  void.— Perry 
V.  Adams.  (N.C.)  729. 

84.  When  the  lands  of  an  intestate  are 
sold  by  order  of  the  court,  under  proceed- 
in  j?8  in  settlement  of  the  estate  to  which 
the  ludgment  crediter  was  a  party,  the 
purchaser  at  such  sale  takes  the  land  free 
irom  the  lien  of  the  judgment,  and  the 
only  recourse  of  the  ludgment  creditor  is 
upon  the  proceeds  of  the  sale.— Cromer  ▼. 
Boinest,  (8.  C.)B49. 

85.  An  order  for  the  sale  of  decedent's 
lands  for  the  payment  of  debts  provided 
that  one-third  of  the  purchase  price  should 
be  paid  in  cash,  ana  the  balance  secured 
by  a  bond  running  one  year.  The  land 
was  bid  in  by  a  judgment  creditor  whose 
judgment  was  much  greater  than  the  value 
of  the  land.  Held,  that  the  mere  non- 
compliance formally  with  the  terms  of 
the  order  in  regard  to  payments  did  not  in- 
validate the  sale.— Id. 

Bights  of  purchaser  at  invalid  sale. 

86.  Where  one  purchased  land  in  good 
faith  at  an  administrator's  sale  under  or- 
der of  court  for  the  purpose  of  paying 
debts  of  the  intestate,  which  sale,  it  subse- 
quently appeared,  was  void  for  informali- 
ty, held,  the  purchase  money  having  been 
applied  to  the  payment  of  the  debts  of  the 
decedent,  the  vendee  was  entitled  to  be 
subrogated  to  the  rights  of  the  creditors, 
and  to  have  the  amount  due  him  charged 
upon  the  land.  — Perry  v.  Adams,  (N.  C.) 
729.» 

Allowance  to  widow. 

87.  Where  a  man  dies  indebted  to  the 
sureties  on  his  bond  as  tax  collector,  for 
money  which  they  have  paid  on  a  fi.  fa. 
against  him  as  principal  and  them  as  sure- 
ties, for  taxes  collected  by  him,  and  not 
paid  into  the  treasury,  and  where  his  as- 
sets consist  in  part  of  an  amount  to  his 
credit  on  the  books  of  the  county  for  com- 
missions on  county  taxes,  but  resulting, 
perhaps,  from  money  derived  from  state 
taxes  which  he  paid  into  the  county  treas- 
ury when  he  ought  to  have  paid  the  same 
into  the  state  treasury,  his  widow  is  en- 
titled to  have  this  balance  due  from  the 
county  applied  to  her  year's  support,  to 
the  exclusion  of  her  husband's  creditors, 
including  the  sureties.  —  Livingston  v. 
Langley,  (Ga.)909. 

88.  Code  Ga.  §  2571,  provides  that,  upon 
the  death  of  any  person,  solvent  or  insolv- 
ent, it  shall  be  the  duty  of  the  ordinary, 
upon  the  application  of  the  widow,  or  of 
the  guardian  of  the  child  or  children,  or 
any  other  person  in  their  behalf,  to  appoint 
five  appraisers  to  set  apart  a  year's  support 
for  the  family.  Held  that,  under  this  sec- 
tion, upon  the  death  of  the  husband,  the 


provision  for  the  support  of  the  family 
vests  at  once  in  the  widow  or  child;  and,  if 
she  dies  before  the  same  is  set  apart,  her 
administrator  may  have  the  allowance 
made.— Brown  v.  Joiner,  (Ga.)  157. 

89.  The  allowance  of  a  year's  support  for 
a  widow  and  her  minor  child  from  the  es- 
tate of  her  deceased  husband,  made  by  ap- 
praisers appointed  upon  the  application  of 
the  widow,  but  after  her  death,  is  void. — 
Id. 

40.  Where  one  of  two  sons,  who  were 
executors  of  their  father's  will,  dies  before 
the  estate  is  administered,  an  injunction 
will  not  be  granted  to  prevent  an  assign- 
ment of  a  year's  support  for  the  widow  and 
children  of  the  deceased  son.  and  for 
dower  to  his  widow.  If  the  rieht  to  sup- 
port and  dower  cannot  bo  asserted  against 
the  surviving  executor,  he  can  defend  him- 
self at  law,  and  has  no  need  for  an  injunc- 
tion.—Burke  V.  Beall,  (Ga.)  156. 

Actions  by  and  against. 

41.  Under  the  practice  of  South  Carolina, 
the  administrator  of  a  deceased  debtor  is  a 
proper  party  defendant  to  an  action  by  a 
creditor  against  the  heir  of  the  debtor  on 
account  of  real  estate  descended.— Lo wry 
V.Jackson,  (S.  C.)478. 

42.  An  executor,  who  was  also  legatee 
under  the  will,  brought  a  bill  to  restrain 
some  of  his  creditors  from  proceeding  to 
subject  his  interest  by  levy  and  sale  at  law, 
to  which  bill  creditors  of  the  estate,  as  well 
as  his  own  creditors,  were  parties  defend- 
ant, and  praying  for  a  decree  directing  him 
how  to  administer  the  estate  in  view  of  the 
conflicting  claims.  Ileld,  that  he  was  a 
party  complainant,  both  as  executor  and  as 
legatee  and  debtor. — Fouche  v.  Harison, 
(Ga.)380. 

48.  Upon  filing  a  bill  by  an  administratrix 
to  marsnal  the  assets  of  an  estate,  a  re- 
ceiver was  appointed  to  take  charge  of 
the  estate,  ana  the  administratrix,  as  such, 
brought  suit  on  a  note  due  the  estate. 
Ueld^  that  it  was  error  for  the  court  to  grant 
a  nonsuit,  it  not  appearing  that  the  suit  was 
so  brought  without  the  authority  of  the 
court,  and  no  objection  being  made  by  the 
court  or  the  receiver. — Barbour  v.  Albany 
Lodge  No.  24.  Free  &  Accepted  Masons 
(Ga.)560. 

44.  In  a  suit  by  the  personal  representa- 
tive of  a  deceased  special  commissioner, 
upon  a  bond  given  for  a  deferred  payment 
of  the  purchase  money  of  lands  sold  by  him, 
it  is  sufficient  to  aver  in  the  declaration 
that  the  suit  is  for  the  use  of  the  substituted 
commissioner;  and  if  the  defendant  doubt 
the  averment,  he  can,  upon  motion,  have  a 
rule  calling  upon  such  commissioner  to 
avow  and  prosecute  or  disavow  and  dismiss 
the  action.— Triplett  v.  Goff's  Adm'r,  (Ya.) 
525. 
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45.  In  an  action  to  recover  for  injaries 
sustained  by  reason  of  the  dangerous  con- 
dition of  premises  belonging  to  an  estate  of 
which  C.  and  M.  were  executors,  the  de- 
claration complained  of  C.  and  M.  execu- 
tors, etc.,  and  alleged  that  defendants,  be- 
ing seized  and  possessed  of  the  premises, 
did  negligently,  etc.  UM,  that  a  demur- 
rer to  tne  declaration,  on  the  ground  that 
the  action  which  was  ex  deUcto,  was  brought 
against  them  as  executors,  was  bad;  and 
Judgment  against  defendants  ds  bonis  pro- 
priu  was  valid. — Belv]n's£x'rs  v.  French, 
(Va.)891. 

Foreign  administrators  —  Bight  to 
sue. 

46.  Though  there  be  a  domestic  admin- 
istrator with  the  will  annexed,  a  foreign 
administrator,  duly  qualified  at  the  testa- 
tor's domicile,  may  bring  suit  in  Georgia 
for  any  cause  of  action  accruing  to  him  re- 
specting property  in  this  state,  but  not  for 
causes  of  action  which  had  accrued  to  the 
testator.— Smith  v.  Cuyler,  (Ga.)  406.* 

FACTOBS  AND  BBOKBBS. 

See,  also,  Warehousemen. 

Lien — Assignment. 

Under  Code  Ga.  §  1996,  in  order  to  con- 
stitute the  pledge  of  a  lien  of  a  factor  upon 
a  consignment  of  cotton,  valid  as  against  a 
bona  fide  purchaser  for  value,  without  no- 
tice, an  assignment  thereof  in  writing  must 
be  made  to  the  pledgee. — National  Ex- 
change Bank  v.  Graniteville  Manuf'g  Co., 
(Ga.)  411. 

FAIiSE  IMFBISONMENT. 

Evidenoe. 

1.  In  an  action  for  malicious  arrest,  evi- 
dence is  not  admissible  to  sustain  the  repu- 
tation of  the  plaintiff  before  any  attempt 
has  been  made  to  assail  it. — Fire  Ass'n  v. 
Flemming,(Ga.)420. 

2.  The  attorney  for  an  insurance  com- 
pany employed  an  officer  to  detain  F.  from 
leaving  tne  city,  in  order  that  his  testimony 
might  be  had  in  an  investigation  before  the 
grand  jury  wherein  one  G.  was  charged 
with  arson  of  his  insured  property.  Held, 
that  in  an  action  for  malicious  arrest  and 
false  imprisonment,  brought  by  F.  against 
the  insurance  company,  evidence  of  the 
fact  that  G.,  in  a  suit  subsequently  brought 
upon  the  policy,  had  recovered  a  Judgment 
against  the  company,  was  irrelevant,  and 
was  improperly  admitted. — Id. 

8.  G.,  who  was  suspected  of  having  set 
fire  to  his  house  in  order  to  obtain  the  in- 
surance, brought  suit  against  the  company 
under  his  policy,  and  recovered  a  Judg- 


ment R ,  a  detective,  acting  under  the  or- 
ders of  C,  the  attorney  of  the  company* 
detained  F.,  who  was  about  to  leave  for  his 
home  in  a  distant  city,  in  order  that  hia 
testimony  might  be  had  upon  the  trial.  In 
an  action  brought  by  F..  against  the  insur- 
ance company  for  false  imprisonment,  keid, 
that  the  court  erred  in  excluding  the  testi- 
mony of  C,  who  offered  to  testify  as  to  the 
circumstances  of  the  employment  of  B.. 
and  that  the  company  had  refused  to  au- 
thorize the  institution  of  any  criminal  pro- 
ceedings against  G. — Id. 
Instructions. 

4.  In  an  action  for  malicious  arrest  and 
false  imprisonment,  the  court  refused  to 
charge  the  Jury  that  **the  act  of  a  servant, 
in  the  line  of  his  duty,  alone  binds  a  prin- 
cipal. Directions  of'an  attorney  to  stop  a 
witness,  about  to  leave  the  city,  do  not 
justify  an  arrest;  and  such  action,  if  it  had, 
was  not  in  the  line  of  duty  of  such  serv&nt 
or  attorney  so  as  to  bind  his  client. "  HeJd, 
that  the  charge  should  have  been  given. 
—Id. 

5.  The  court  refused  to  instruct  the  Jury 
that  **  the  advice  of  counsel  goes  before  the 
Jury  as  a  circumstance  in  the  case  which 
should  weigh,  with  other  circumstances, 
according  to  the  facts,  to  relieve  the  de* 
fen  dan  ts,  or  make  the  damages  nominal, 
or  make  them  more  or  less. "  HM  that,  as 
far  as  the  instruction  advises  the  Jury  that 
the  advice  of  counsel  might  relieve  the  de- 
fendant from  liability,  it  is  not  law,  but 
with  that  exception  the  charge  was  a  proper 
one.— Id. 

Damages. 

6.  When,  in  an  action  for  damages  for 
malicious  arrest,  the  evidence  does  not 
show  that  there  was  any  actual  arrest  or 
detention,  or  any  indignity  practiced  upon 
the  person  arrested,  or  his  character  in  any 
way  affected,  or  that  he  was  detained  for 
more  than  one  day,  a  verdict  of  $1,000  is 
excessive.— Id. 

7.  Though  an  arrest  without  warrant  be 
Justifiable,  yet  to  detain  the  prisoner  long- 
er than  a  reasonable  time  for  suing  out  a 
warrant,  then  to  handcuff  him,  cany  him 
out  of  the  county,  and  there  incarcerate 
him  for  days  under  no  warrant  whatever. 
is  false  imprisonment,  if  not  kidnaping, 
and  a  finding  by  the  Jury  of  $25  damages  is 
no  compensation  for  the  in  jury.— Potter  v. 
Swindle,  (Ga.)  94. 

FALSE  FBETENSES. 

Procuring  orders  for  relief  of  jmu* 

per. 

1.  CodeN.  C.  ^  1025,  reads:  "If  any  per> 
son  shall,  ♦  ♦  ♦  by  any  •  •  •  false 
pretense  whatsoever,  obtain  from  any  per> 
son  or  corporation  any  money,     •     •    • 
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or  order  for  the  payment  of  money, "  etc. 
Held  that  the  words  **  person  or  corpora- 
tion" include  a  board  of  county  commis- 
sioners.—State  ▼.  Wilkcrson,  (IN.  C.)  688. 

2.  Originally  £.  had  been  rightfully 
placed  on  the  list  of  paupers,  but  she  had 
subsequently  removed  from  the  county, 
and  had  ceased  to  be  entitled  to  relief.  The 
defendant,  however,  con  tinned  to  draw  E.'s 
monthly  stipend  after  her  removal.  HM, 
on  indictment  for  obtaining  such  orders  by 
false  pretenses,  that  every  fresh  applica- 
tion was  in  fact  and  effect  a  reaffirmation 
of  B.'s  continuing  rights  as  a  pauper.— Id. 

Indictment. 

8.  Under  Code  N.  C.  §  777,  the  appropri- 
ate method  of  disbursing  the  public  money 
is  for  an  officer  of  the  commissioners  to 
draw  an  order  or  warrant  on  the  county 
treasurer,  and  an  allegation,  on  indictment 
for  obtaining  such  orders  by  false  pretens- 
es, that  "an  order  was  obtained  from  the 
commissioners  for  the  sum  of  six  dollars. " 
sufficiently  describes  such  a  warrant.— Id. 

Svidenoe. 

4.  The  defendant  was  charged  with  hav- 
ing obtained  from  the  board  of  commis- 
sioners *  *  •  an  order,  issued  for  the 
support  of  E.,  by  falsely  representing  to 
the  said  board  that  £.  was  a  pauper,  etc. 
Previous  to  the  trial  the  defendant  stated 
that  "he  got  the  orders  issued"  for  the 
pauper's  support,  and  that  he  "got  the 
money. "  Held,  that  his  admission  was  evi- 
dence of  his  instrumentality  in  having  E. 
placed  on  the  list  of  paupers,  and  of  his  be- 
ing the  only  person  to  whom  orders  w^re 
issued.— Id. 

5.  An  indictment  charged  the  defendant 
with  having  obtained  from  the  county  au- 
thorities an  order  for  the  payment  of 
money,  by  means  of  false  pretenses  and 
fraudulent  representations,  in  violation  of 
Code  N.  C.  §  1025.  which  provides  that,  "if 
any  person  shall.  *  ♦  *  by  any  *  •  ♦ 
false  pretense  whatsoever,  obtain  from  any 
person  or  corporation  any  money  •  *  • 
or  order  for  the  payment  of  money 
*  *  *  with  intent  to  cheat  or  defraud 
any  person  or  corporation,  such  person 
shall  be  guilty."  etc.  Held,  that  on  the 
trial  the  production  of  the  order  was  un- 
necessary, as  parol  evidence  of  its  contents 
wa£  admissible. — Id. 

FOBOIBIiE  ENTBY  AND  DE- 
TAINEB. 

What  oonstitates. 

1.  Evidence  showed  that  plaintiff  had 
been  in  possession  of  premises  for  20  years, 
and  after  he  had  cut  hay  thereon,  defend- 
ant entered  and  began  to  build  a  fence 
on  another  line,  thereby  including  said 


premises  in  his  own  farm,  and  hauled  off 
the  hay  in  spite  of  plaintiff's  remon- 
strances, and  plaintiff  and  his  sons  twice 
pulled  down  the  new  fence,  which  defend- 
ant rebuilt,  and  threatened  violence  to 
plaintiff  if  he  should  again  destroy  it. 
whereupon  plaintiff  desisted,  and  ordered 
an  attorney  to  commence  action,  which 
was  not  done  for  four  weeks  afterwards; 
and  during  such  four  weeks   defendant 

gulled  down  part  of  the  old  line  fence  and 
auled  it  away,  thereby  throwing  said 
premises  into  one  inclosure  with  his  own 
land,  lidd,  sufficient  to  sustain  a  verdict. — 
Franklin  v.  Geho,  (W.  Va.)  188. 

2.  The  fact  that  during  the  period  of  the 
alleged  detention  of  the  land,  plaintiff's 
sons  entered  thereon  without  his  knowl- 
edge, gathered  a  few  bushels  of  apples  and 
put  them  in  a  building  on  said  land,  held 
not  to  constitute  a  re-entry.— Id. 

8.  The  fact  that  during  the  alleged  de- 
tention, plaintiff  retained  the  keys  of  an 
old  builcung  on  the  land  detained,  held  not 
to  interfere  with  such  detention.— Id. 

Verdict. 

4.  In  an  action  of  unlawful  or  forcible 
entry  and  detainer,  a  verdict  finding  that 
the  defendant  unlawfully  withholds  from 
the  plaintiff  the  land  in  the  summons  de- 
scribed, is  sufficient,  and  a  Judgment  may 
be  properly  entered  upon  it. — Id. 

Beview  on  appeal. 

6.  In  a  case  where  a  court,  on  motion  to 
exclude  evidence,  could  properly  infer 
that  the  acts  of  a  party  amounted  to  an  un- 
lawful detention  of  real  estate  and  not  a 
mere  trespass,  it  is  not  error  to  refuse  to 
set  aside  the  verdict  of  the  jury  finding 
such  unlawful  detention.— Id. 

6.  When  the  defense  is  that  the  wrong- 
ful act  was  merely  a  trespass,  there  being 
no  detention,  the  Judgment  in  favor  of 
plaintiff  cannot  be  reversed,  as  the  ground 
of  complaint  can  only  be  as  to  the  judg- 
ment for  costs,  a  matter  not  by  itself  re- 
viewable.—Id. 

Porgery. 

Evidence,  see  D^ed,  7. 

FRANCHISE. 

See,  also.  Horae  and  Street  RaUroads;  Bail- 
road  Companies,  1. 

Forfeiture,  see  Corporations,  17,  18. 

Ck>n8truotion. 

Under  Georgia  act  March  19.  1869.  g  1. 
authorizing  defendant  to  improve  the  In- 
dian Spring  reserve  for  the  purpose  of 
making  it  an  agreeable  watering  place,  pro- 
vided that  ample  roads  and  paths,  permit- 
ting easy  ingress  and  egress  to  and  from 
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the  spring,  shall  at  all  times  be  kept  open 
for  public  use,  and  the  proviso  of  section  8 
that  he  shall  not  be  prevented  from  build- 
ing bridges  across  streams  adjacent  to  the 
spring,  he  is  not  obliged  to  construct  and 
repair  roads  and  bridges  outside  the  bound- 
aries of  the  reserve  to  afford  access  to  it 
from  the  public  highway.— Lamar  v.  He- 
Daniel,  (Ga.)  409. 

Fraud. 

See  Cred%i(yr9'  Bill;  Deceit;  Duress;  EquUy* 
1,2;  FaUe  PreUnees;  Fraudulent  Corvcey' 
ances;  Insurance,  15;  Negotiable  Instru' 
ments,  4, 5;  Vendor  and  Vendee,  1;  WHl,  2 

Evidence,  declarations  of  third  persons,  see 
Evidence,  4. 

Frauds,  Statute  of. 

See  Specific  Performance,  8, 4. 

FEAUDXJIiBNT  CONVEY- 
ANCES. 

See,  also,  Creditors*  Bill;  Execution,  8. 

Gifts. 

1.  A  voluntary  gift  by  a  donor  to  his  chil- 
dren cannot  be  upheld  against  the  creditors 
of  the  donor,  and  the  property  is  subject  to 
the  payment  of  his  debts.  —  Sterling  v. 
Wilkinson,  (Va.)  533. 

2.  A  conveyance  was  made  from  father 
to  son  on  the  day  the  latter  came  of  age. 
The  consideration  for  the  deed  was  nom- 
inal, and  it  was  made  while  a  suit  against 
the  father,  on  an  injunction  bond,  was 
pending,  and  about  one  month  before  the 
judgment  was  rendered.  There  was  no  con- 
tract in  writing,  other  than  the  deed,  with 
reference  to  the  purchase  by  the  son.  Held, 
that  these  circumstances  indicated  an  in- 
tent to  perpetrate  a  fraud  upon  the  judg- 
ment creditor,  and.  as  to  him.  should  oe  set 
aside.— Conn o way  v.  McCann,  ( W.  Va.)  590. 

Knowledge  of  grantee. 

8.  In  order  to  impeach  an  absolute  con- 
veyance on  the  ground  that  it  was  made 
for  the  purpose  of  hindering,  delaying, 
and  defrauding  the  creditors  of  the  vendor, 
it  must  appear  that  the  vendee  partici- 
pated in  the  fraud. — Beasley  v.  Bray,  (N. 
0.)497.* 

4.  A  merchant  in  embarrassed  circum- 
stances, being  indebted  to  his  wife,  her 
mother,  and  her  sister,  transferred  at  night 
his  entire  stock  in  trade  to  his  mother- 
in-law  in  satisfaction  of  their  claim.  Some 
time  afterwards,  while  suits  were  pending 
against  him,  and  on  the  night  before  they 
went  to  judgment,  he  conveyed  to  the 
same  person  his  interest  in  certain  land. 
He  had  paid  but  a  small  part  of  the  price 


of  the  land,  and  the  deed,  which  reserved 
a  lien  for  the  unpaid  purchase-money 
notes,  was  never  recorded.  Daring  this 
period,  the  wife  and  sister-in-law  were 
minors,  and  had  no  knowledge  then  or  sab- 
sequenUy  of  any  intent  upon  the  part  of 
their  mother,  if  such  existed,  to  ciefraud 
the  merchant's  creditors.  The  motlier  paid 
the  notes  as  they  became  due,  and  then 
sold  the  land  to  her  two  daughters,  the 
wife  subsequently  releasing  to  her  sister. 
Held  that,  under  Code  Ga.  §  1955,  defining 
a  mortgage,  the  sister  had  a  lien  upon  the 
land  in  the  natnre  of  a  morWrage,  and.  in 
a  controversy  between  herself  and  the 
judgment  creditors,  was  entitled  to  have 
that  fact  go  to  the  jury  on  the  qoestion 
of  bona  fldes.—Fark  v.  Snyder,  (Ga.)  557. 

Consideration. 

5.  A  father  who  was  largely  in  debt, 
and  harassed  by  creditors,  conveyed  to  his 
son,  who  lived  with  him.  and  who  was 
possessed  of  limited  means,  apparently  in- 
adequate to  pay  the  purchase  money,  a 
tract  of  land,  by  a  deed  acknowleged  and 
recorded  more  than  a  year  after  the  date 
of  the  execution,  for  the  express  consid- 
eration of  13,000.  pavable.  $500  in  cash. 
$500  on  demand,  ana  the  balance  in  annual 
payments  of  $500  each,  reserving  no  lien 
for  the  deferred  payments,  and  following 
the  conveyance  by  no  change  in  the  oc- 
cupancy of  the  property.  The  evidence 
showed  the  express  consideration  to  be 
both  inadequate  and  not  bona  fide.  Held, 
that  the  conveyance  was  fraudulent  and 
void  as  to  the  creditors  of  the  father. 
Faui^tlbrot,  J.,  dissenting. — Hickman's 
Ex'rs  V.  Trout,  (Va.)  131. 

Intent. 

6.  W.  sold  goods  to  plaintiff,  the  derkin 
his  store,  by  an  absolute  conveyance,  tak- 
ing in  payment  the  notes  of  plaintiff  doe 
in  one,  two,  and  three  years.  Defendants, 
at  the  instance  of  creditors  of  W.^  levied 
upon  and  sold  the  goods,  and  for  defense 
Claimed  that  the  sale  to  plaintiff  by  W.  was 
for  the  purpose  of  "hindering,  delaying, 
and  defrauding  his  creditors.  ^  Heid\  that 
it  was  error  not  to  submit  to  the  jury  the 
issue  as  to  the  intent  to  defraud. — Beasley 
V.  Bray.  (N.O.)  497, 

7.  Plaintiff  obtained  judgment  against 
M.  in  1875,  and  levied  upon  some  land.  De- 
fendant claimed  to  have  bought  the  land  of 
M.  in  1878,  taking  a  deed  in  1883.  M,  lived 
with  defendant  on  the  land  until  his  death, 
and  listed  it  for  taxation  for  10  years  as 
agent.  In  1882,  in  some  papers  filed  by  him 
in  court,  he  claimed  to  be  the  owner  of  the 
land.  The  papers  were  presented  to  the 
court  by  M.  The  land  was  worth  $5,000. 
Defendant  claimed  to  have  paid  $2,.50Q, 
but  the  proof  showed  he  paid  $i900.  The 
jury  found  the  land  not  subject  lo  the  ex- 


Digiti 


zed  by  Google 


IND£X. 


971 


cution.  Held,  that  where  there  were  so 
lanv  badges  of  fraud,  it  was  incumbent  on 
be  defendant  to  meet  and  overcome  them, 
nd  a  new  trial  should  have  been  panted. 
-Trice  v.  Rose.  (Ga.)  701. 
8.  In  such  case,  the  petition  to  the  court 
>y  the  vendor,  alleging  that  he  was  the 
twner  of  the  land,  presented  to  the  court 
>y  the  defendant  years  after  his  alleged 
)urcha8e,  is  admissible  In  evidence. — la. 


aABNISHMENT. 

Property  snbjeot  to  prooess. 

1.  A  landlord  who  takes  the  growing 
Tops  of  his  tenant,  agreeing  to  pay  the 
atter's  debt  to  plaintiff,  is  a  debtor  of  the 
enant,  and  can  be  garnished  by  the  plain- 
iff,  on  his  Judgment  against  the  tenant, 
il though  plaintiff  was  no  party  to  the 
igreement.— Martin  v.  Copeland,  (Qa.)256. 

2.  After  certain  property  h^d  been  levied 
ipon  and  sold,  ana  the  judgment  creditor 
tatisfled,  a  surplus  remamea  in  the  officer's 
lands.  This  surplus  the  judgment  debtor 
lirected  the  officer  to  pay  to  his  brother, 
;o  be  paid  to  his  mother.  While  the  prop- 
srty  was  in  the  brother's  hands,  one  of 
the  judgment  debtor's  creditors  garnished 
tiim.  It  appeared  that  the  mother  had 
aever  authorized  the  judgment  debtor  to 
put  the  money  in  his  brother's  hands,  nor 
bad  the  brother  promised  to  pay  it  to  her. 
Held,  that  the  money  was  the  judgment 
debtor's  property,  and  subject  to  garnish- 
ment by  his  creditors. — Cox  v.  Keeves, 
:Ga.)  620. 

Intervening  claim. 

3.  Property  in  the  hands  of  a  garnishee, 
in  an  action  against  one  F.,  was  claimed  by 
one  R.  The  evidence  showed  that  F.  made 
and  signed  a  contract  to  build  a  house  for 
the  garnishee,  but  after  a  part  perform- 
ance he  was  permitted  to  add  the  word 
"* agent **  to  his  signature,  stating  that  he 
was  his  wife's  agent.  Afterwards  he  ex- 
ecuted a  mortgage  to  R.,  but  no  considera- 
tion appeared  to  have  passed  therefor, 
and  the  instrument  itself  remained  in  F.'s 
hands.  Afterwards  he  claimed  to  be  R.'s 
agent  in  building  the  house,  but  this  claim 
was  not  made  until  the  scarnishee  action 
was  begun,  and  nothing  appeared  to  show 
how  he  acted  as  such  agent,  and  R.'s  whole 
claim  bore  the  marks  of  fiction.  Held, 
that  plaintiff  was  entitled  to  judgment  for 
the  sum  garnished.— Hart  ▼.  Rafter,  (Ga.) 
699.  

GIFT. 

See,  also.  Fraudulent  Convey arices,  1, 

Inter  vivos — Parent  to  child. 

1.  A  father  gave  his  daughter  a  colt, 
which  she^  possessed  at  their   residence 


^' 


eight  or  nine  years  and  then  traded  it  for 
a  mare,  which  she  possessed  at  their  resi- 
dence a  similar  length  of  time,  till  her 
father's  death.  Neither  her  father  nor  his 
personal  representative  had  laid  any  claim 
to  the  mare,  but  her  brother  took  posses- 
sion of  it.  Held,  that  an  action  of  detinue 
would  lie.— Lowther  v,  Lowther,  (W.  Va.) 
42.* 

2.  A  gift  by  a  donor  to  his  children, 
which  contains  the  express  provision  that, 
"in  case  of  his  death.  *^  the  fund  was  to  be 
distributed  between  them,  is  not  a  valid 

ift  int&r  viootf.— Sterling   v.    Wilkinson, 

''a.)6a8.» 

GTJABDIAir  AND  WABD, 

Appointment. 

1.  Under  section  1608,  Code  Ga.,  a  minor, 
without  father,  mother,  or  guardian,  may 
change  his  residence  at  will.  When  such 
a  minor  goes  into  a  county,  and,  being 
over  14  years,  procures  the  appointment  of 
his  cousin,  a  resident  of  the  county,  as 
guardian,  by  his  own  act  he  selects  that 
county  as  his  residence,  and  the  court  of 
ordinary  acquires  jurisdiction  of  the  mi- 
nor, and  the  appointment  of  the  guardian 
is  valid.— Dampier  v.  McCall.  (Ga.)  563. 
S^le  of  ward's  realty. 

2.  The  court  of  ordinary  has  the  right  to 
order  the  sale  of  the  property  of  the  mi- 
nor, it  appearing  to  the  court  that  the  sale 
is  for  the  benefit  of  the  minor;  and  it  di- 
vests him  of  all  title  to  it.— Id. 


HOMESTEAD. 

Allotment,  issues,  see  Jury,  7. 

In  what  may  be  claimed. 

1.  An  insolvent  who  conveys  land  to  his 
wife  in  fraud  of  his  creditors  does  not,  in  a 
suit  against  him  and  his  wife  by  such  cred- 
itors to  subject  the  land  to  their  claims^ 
forfeit  his  homestead  rights  therein. — 
Dortch  V.  Benton,  (N.  C.)  638. 

2.  The  defendant,  being  heavily  in  debt, 
invested  his  money  in  certain  real  estate, 
which  he  caused  to  be  conveyed  to  hig 
wife  as  a  gift,  to  the  prejudice  of  his  cred- 
itors. Held,  that  this  ^ave  the  defendant 
no  estate,  legal  or  equitable,  in  the  prop- 
erty, through  which  he  could  claim  a 
homestead  exemption  therein. — Bridgers  v. 
Howell.  (8.  C.)  7»0, 

Sale  of  homestead  —  Bight  to  pro- 
ceeds. 

8.  The  plaintiff  brought  suit  in  equity  to 
restrain  the  collection  of  a  judgment  which 
had  been  rendered  against  him  in  an  action 
in  trover,  for  the  conversion  of  exempt 
property  sold  and  bid  in  by  him  at  an  ezecu- 
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tion  sale,  made  pending  proceedings  to 
have  said  property  set  aside,  under  the 
homestead  law,  as  exempt  Hdd,  that  the 
execation  debtor  and  his  children  were, 
under  the  homestead  law,  entitled  to  have 

E session  of  the  money,  and  to  use  and  en- 
it  as  freely  and  as  fully  as  thev  might 
e  used  the  exempt  property  had  it  not 
been  sold;  and  that  the  plaintiff  could  not 
have  the  money  investea,  and  the  income 
only  applied  to  the  use  of  the  execution 
debtor  and  his  children.—  Harrell  ▼.  Har- 
roU,(Ga.)467. 

Sale  of  homestead  —  Property  pur- 
chased with  proceeds. 

4«  Defendant  obtained  leave  from  the 
superior  court  to  sell  her  homestead,  and 
invest  the  proceeds  in  other  property  as 
homestead.  Under  this  authority  she  sold 
part  of  her  proper^,  receiving  in  payment 
a  tract  of  land.  Upon  the  tract  of  land 
thus  acquired  a  Judgment  creditor  levied 
an  execution.  Defendant,  interposing, 
claimed  the  land  as  homestead.  Heid,  that 
the  land  so  acquired  was  homestead,  and 
that  defendant  could  claim  its  exemption 
as  such.— Mitchell  v.  Prater,  (Ga.)  658. 

6.  In  such  a  contest  it  is  proper  to  admit 
in  evidence  the  record  of  the  homestead 
proceedings,  the  application  to  the  judge 
of  the  superior  court,  and  his  order,  and 
other  testimony  showing  that  the  property 
levied  on  was  a  reinvestment  of  the  pro- 
ceeds of  the  homestead  which  had  already 
been  taken.— Id. 

6.  A  sale  of  homestead  property  was  or- 
dered by  the  chancellor  for  reinvestment 
in  another  homestead,  under  Code  Ga.  § 
2Q25,  and  the  interest  of  the  head  of  the 
family  claiming  the  exemption  went  to  the 
purchaser  of  we  original  homestead  es- 
tate.   This  estate  was  levied  upon  to  sub- 

iect  the  ''interest  in  reversion,"  after  the 
Lomestead  exemption  should  terminate,  to 
the  payment  of  the  creditors  of  the  debtor 
claiming  it.  HM  that,  as  the  above  sec- 
tion expressly  provided  that  the  purchaser 
should  be  substituted  for  the  family  of  the 
debtor,  and  that  he  should  be  exempted 
from  interference  by  judgment  creditors 
of  the  latter  to  the  same  extent  and  for  the 
same  length  of  time  as  the  debtor,  the  in- 
terest not  exempt  was  not  subject  to  levy 
during  the  continuance  of  the  homestead 
estate.— Stephenson  v.  Eberhart.  (Ga.)641. 

Priorities— Uen  attached  before  ac- 
qiiisition. 

7.  In  Virginia  a  married  man  is  not  en- 
titled to  have  set  apart  to  him,  as  his  home- 
stead exemption,  his  interest  in  a  tract  of 
land  to  which  the  lien  of  a  Judgment  had 
attached  previous  to  his  marriage,  and  at  a 
time  when  he  was  neither  a  householder 


nor  the  head  of  a  family. — ^Kenverly  v. 
Swartz,  (ya.)848. 

Mortgage. 

8.  A  husband  and  wife  executed  a  deed 
of  a  homestead  set  apart  under  Const.  Ga. 
1868,  to  secure  a  sum  of  money  borrowed 
from  the  grantee.  The  land  was  after- 
wards deeded  by  this  grantee  to  the  plain- 
tiff, who  advanced  a  further  sum  to  redeem 
the  land  from  an  execution  sale  under  a 
judgment  obtained  previous  to  the  consti- 
tution of  1868.  It  was  agreed  that  the  land 
should  be  reconveyed  to  the  debtor  upon 
payment  of  the  amount  owing  by  him. 
The  property  was  subsequently  conveyed 
to  the  wife  by  the  creditor,  and  she  gave 
back. her  notes  and  a  mortgage  apon  the 

S remises  as  security  for  a  debt  contracted 
y  the  husband  previous  to  the  convejance. 
In  an  action  for  the  foreclosure  of  the 
mortgage,  hM^  that  the  children  had  no 
such  interest  in  the  homestead  estate  as 
could  be  affected  by  the  foreclosare;  and 
that  the  mother,  not  offering  to  rescind  the 
contract,  but  still  holding  the  deed  of  con- 
vevance,  was  estopped  from  denying  her 
title  to  the  land  when  the  mortgage  was 
made,  and  was  in  no  condition  to  diapute 
the  foreclosure.— Mims  v.  Wight,  (Oa.)447. 
Waiver  in  mortgage. 

9.  An  express  waiver  of  homestead  in 
mortgaged  premises,  contained  in  the  mort- 
gage deed,  is  a  renunciation  of  the  home- 
stead right,  whether  the  right  could  be  as- 
serted at  the  time  of  executing  the  deed  or 
not.  Hence,  such  a  waiver  by  a  single  man 
will  bar  his  claim  of  homestead  when  he 
afterwards  marries. —  Broach  ▼.  Powell. 
(Qa.)  768. 

Allotment — Notice. 

10.  The  commissioners'  report  of  an  al- 
lotment of  homestead  left  blank  the  date 
of  the  allotment,  but  defendant  knew  when 
it  was  made,  and  was  reauested  to  be  pres* 
ent,  and  give  assistance  in  locating  an  ad- 
ditional grant.  HM,  that  the  omission 
worl^ed  no  injury  to  the  defendant,  and  an 
exception  to  the  report  on  that  ground 
could  not  be  sustained. — Beavans  v.  Good- 
rich, (N.  0.)  616. 

HOMICIDZL 

Civil  action,  see  D0aik  hy  Wrongful  AoL 

Bvidenoe. 

1.  When  a  defendant  relies  upon  mitigat- 
ing circumstances  to  reduce  a  homicide 
from  murder  to  manslaughter,  the  burden 
rests  upon  him.  after  the  Killing  la  shown, 
to  prove  the  mitigating  facts.— State  v. 
Jones,  (N.  C.)  507.* 

2.  Upon  the  trial  of  an  indictment  for 
murder. where  the  proof  failed  to  show  anj 
understanding  between  the  deceased  anii 
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nne  R.  in  relation  to  an  assaalt  apon  the  ac- 
cused, evidence  of  a  difficulty  between  the 
accused  and  R.,  which  occurred  a  short 
time  before  the  ahooting.  but  not  in  the 
presence  of  the  deceased,  was  properly 
rejected.— Whitaker  ▼.  State,  (Ga.)408. 

s.  In  a  trial  for  voluntary  manslaughter, 
t;he  evidence  showed  that  the  bottle  with 
pvhich  the  fatal  blow  was  struck  was  a 
tieavy  quart  bottle,  full  of  whisky:  that  it 
pvas  thrown  under  circumstances  that  fur- 
lished  no  justification;  that  it  was  an  in- 
itrument  likely  to  produce  death  if  it  struck 
>D  certain  parts  of  the  head,  and  on  one  of 
^hese  parU  it  did  strike.  ife^,that  the  jury 
prere  authorized  in  finding  that  the  killing 
pras  intentional.— Weeks  v.  8ut6,(Ga.)898. 

Dying  declarations. 

4.  Where  the  proof  does  not  show  that 
-he  declarations  of  the  deceased  were  made 
nrith  the  consciousness  that  he  was  in  the 
irticle  of  death,  such  declarations  are  prop- 
erly excluded  from  the  evidence.— Whita- 
ter  V.  State,  (Ga.)408.» 

5.  Statements  of  deceased  as  to  the  cause 
>f  his  death,  made  in  artieulo  mortis,  and 
(vhen  he  was  advised  by  his  physician  that 
le  must  die,  are  properly  admitted.— Dar- 
jevv.  State,  (Ga.)6^.» 

6.  A  witness  testified  that  the  deceased 
laid  that  defendant  had  cut  him  and  he  had 
lone  nothing.  iTe/ci,  that  whether  deceased 
:iad  done  anything  or  not  was  a  question 
>f  fact  and  not  a  conclusion  of  law,  and 
^e  testimony  was  properly  admitted.— Id. 

Cironmstantial  evidence. 

7.  Circumstantial  evidence  showing  mo- 
tive, time,  place,  means,  and  opportunity 
for  the  crime  coupled  with  subsequent  con- 
iuct  of  the  defendant,  the  whole  produc- 
ng  a  moral  conviction  beyond  a  reasonable 
ioubt,  is  sufficient  to  sustain  a  verdict  of 
niirder.— Finchim  v.  Commonwealth,  (Va.) 
i4S. 

8.  Defendant  was  indicted  for  murdering 
lis  wife.  The  evidence  showed  that  the 
lusband  and  wife  had  lived  separately  for 
iome  time;  that  defendant  had  neglected 
entirely  to  support  her,  and  had  asked  for 
&  divorce  from  her,  and  made  inquiry  how 
to  procure  one,  and  had  upon  the  day  of 
the  homicide  spoken  brutally  to  her;  that 
upon  that  day  defendant  and  wife,  with  a 
child,  had  started  to  cross  a  river;  that  de- 
fendant, after  reaching  the  opposite  shore, 
related  that  the  boat  in  which  they  crossed 
bad  swamped  by  reason  of  a  leak,  and  that 
the  last  he  saw  of  the  woman,  she  and  the 
boat  were  drifting  down  stream,  and  that 
he  swam  ashore  with  the  child.  When  this 
statement  was  made,  defendant  was  wet  up 
to  his  waist,  the  child  was  wet  on  one  side, 
and  a  bag  of  clothes  which  he  carried  was 
wet  on  one  end;  while  a  paper  fan  carried 
by  the  child  was  not  wet,  and  defendant 


stated  that  he  found  the  fan  after  he  crossed 
the  river.  Evidence  also  showed  that  the 
child  had  the  fan  before  they  crossed  the 
river,  that  a  boat  was  found  containing  de- 
fendant's walking  stick,  and  a  package 
which  deceased  had  in  her  possession,  and 
the  boat  showed  no  signs  of  having  been 
wet  inside.  Tracks  of  a  man  and  woman 
led  from  the  boat  to  a  place  where  there 
had  been  a  struggle.  The  woman,  when 
found  in  the  river,  had  finger-nail  marks 
on  her  throat;  and  a  phvsician  testified 
that  deceased  was  probably  unconscious 
or  dead  when  placed  in  the  water,  and  bad 
died  from  strangulation.  BM,  that  this 
evidence  was  inconsistent  with  innocence, 
and  a  charge  that  it  showed  the  crime  ''of 
murder  or  nothing**  was  correct — State  v. 
Jones,  (N.  C.)  607. 

9.  The  evidence  of  the  struggle  was  not 
sufficient  to  cast  a  doubt  upon  defendant's 
malice,  nor  to  raise  a  presumption  that  the 
killing  was  done  in  a  moment  of  passion; 
for,  with  the  other  circumstances  shown,  it 
was  as  consistent  with  premeditated  malice 
as  with  heat  of  passion.— Id. 

InBtruotions. 

10.  A  charge  of  the  court  calling  the  at- 
tention of  the  jury  to  the  circumstances 
surrounding  the  accused  at  the  time  of  the 
homicide  is  propel— Darbey  v.  State,  (Ga.) 
668. 

11.  The  court  charged  the  jury  that  to 
make  justifiable  homicide,  m  dUfendendo,  it 
must  appear  to  a  reasonable  man  that  at 
the  time  the  mortal  blow  was  struck  it  was 
necessary  for  the  defendant  to  kill  in  order 
to  save  his  own  life.    HM,  no  error.— Id. 

12.  When  there  is  nothing  in  the  evi- 
dence which  would  authorize  a  charge  to 
the  jury  upon  the  principles  announced  in 
Code  Ga.  g^  4884,  48»6,  relative  to  justifi- 
able homicide,  or  upon  the  subject  of  in- 
voluntary manslaughter,  the  failure  so  to 
charge  is  not  error. — Whitaker  v.  State, 
(Ga.)408. 

18.  An  indictment  charged  that  the  hom- 
icide was  committed  by  means  of  a  blow  on 
the  head  with  a  bottle,  without  specifying 
any  part  of  the  head  as  the  seat  of  the 
wound.  I'he  evidence  established,  with 
certain tv,  a  wound  on  the  front  of  the  bead 
infiicted  by  striking  with  a  bottle,  and 
tended,  though  dubiously,  to  establish  a 
wound  on  the  back  of  the  head,  occasioned 
either  by  being  knocked  down  with  the 
bottle  when  the  former  wound  was  in- 
flicted, or  by  a  fall  from  a  wagon  after- 
wards. The  defendant  requested  an  in- 
struction to  the  effect  that  he  should  be  ac- 
quitted if  the  death  resulted  from  the 
wound  on  the  back  of  the  head,  or  if  it  did 
not  result  from  the  one  on  the  front  of  the 
head.  Held,  that  it  was  not  the  province 
I  of  the  court  to  locate  the  position  of  either 
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wound,  or  to  assume  it  as  located  by  the 
evidence,  or  to  intimate  that  one  wound 
rather  than  the  other  was  caused  by  the 
blow  wHh  the  bottle,  and  the  instruction 
was  properly  refused.  The  general  charge 
that  if  death  did  not  result  from  the  wound 
inflicted  by  the  prisoner,  but  from  some 
other  cause,  the  prisoner  could  not  be  con- 
victed, was  sufficient.  —  Weeks  v.  State, 
(Ga.)a28. 

14.  In  the  trial  of  B.,  H.,  and  E,  for  mur- 
der, a  witness  testified  that  he  was  in  the 
house  from  which  the  shot  was  fired;  that 
B.,  H..  and  K.  came  in  and  went  up  stairs 
together,  and  soon  after  the  firing  com- 
menced. The  court  refused  to  charge  that 
there  was  no  evidence  that  H.  and  K.  were 
in  the  room  from  which  the  fatal  shot  was 
fired.  Held,  no  error.— State  v.  Brewer, 
(N.  C.)819. 

15.  Upon  an  indictment  for  murder,  the 
court  instructed  the  Jury  that  the  legal 
effect  of  a  verdict  of  '^guilty"  "would  be 
that  the  defendant  would  be  deprived  of 
his  life,  unless  the  court  should  see  fit  to 
commute  it;  for,  in  cases  of  circumstantial 
evidence,  the  law  of  our  state  first  allows 
the  jury,  if  they  should  find  the  accused 
guilty,  to  reduce  the  penalty  to  imprison- 
ment in  the  penitentiary  for  life;  and  even 
after  the  jury  should  say  that  the  defend- 
ant ought  to  hang,  if  such  should  be  their 
verdict,  the  court  can.  if  he  sees  proper, 
change  that  verdict,  and  spare  a  man's  life, 
by  imprisoning  him  in  the  penitentiary  for 
life.  That  is  a  question,  however,  entirely 
for  the  court,  and  does  not  arise  unless 
your  verdict  should  be  as  just  stated." 
Held,  that  the  instruction  was  to  be  con- 
demned, but  that  it  was  not  such  error  as 
would  justify  a  reversal. — Blackman  v. 
State,  (Ga.)  418. 

16.  On  a  trial  for  homicide,  although  the 
court  may  have  instructed  the  jury  in  such 
terms  as  to  withdraw  from  their  consider- 
ation the  question  whether  a  confession 
was  voluntarilv  made,  the  supreme  court 
of  Georgia  will  not  reverse  where  a  verdict 
of  guilty  was  called  for  by  the  whole  evi- 
dence.— Pascal  V.  State,  (Ga.)  2. 

HOUSE  AND  STREET  RAIL- 
BOADS. 

Eminent  Domain— Use  of  bridge. 

1.  The  corporate  limits  of  a  city  extended 
to  the  further  bank  of  a  river,  across  which 
the  county  authorities  built  a  bridge,  con- 
necting a  street  of  the  city  with  its  con- 
tinuation beyond  the  river,  and  placed  the 
bridge  under  the  control  of  the  city,  which 
took  charge  of  it,  and  engaged  to  keep  it 
in  repair,  but  stipulated  that,  in  case  ot  its 
destruction  from  any  cause,  they  should 
not  be  bound  to  rebuild   it    Under  the 


power  contained  in  its  charter,  and  witli 
the  consent  of  the  county  and  city,  a  street- 
railroad  company  constructed  ita  tracks 
across  the  bridge,  and  ran  ita  cars  over  it 
until  the  bridge  was  washed  away  by  s 
flood.  The  county  placed  a  new  atracture 
upon  the  same  site.  In  a  suit  by  the  oountj 
to  enjoin  the  company  from  laying  its 
tracks  over  the  new  bridge  without  mak- 
Inff  compensation  therefor,  hefd  that,  the 
bridge  being,  under  the  statute,  a  part  of 
the  street,  toe  laying  of  the  tracks  upon  it 
was  not  an  appropriation  of  it  to  a  differ- 
ent use,  and  therefore  the  company  having 
power,  under  ita  charter,  to  lay  its  tracks 
across  it,  was  under  no  obligation  to  com- 
pensate the  county. — County  of  Floyd  v. 
Rome  8t.  K.  Co..  (Ga.)  8. 

2.  A  license  given  by  a  county  to  a  street 
railway,  to  lay  its  tracks  over  a  county 
bridge,  cannot  be  revoked  except  b\'  legis- 
lative act,  though  the  bridge  has  been 
washed  away,  and  a  new  one  built. — Id. 

HUSBAND  AND  WTPE. 

See,    also,    Divares;    Dower;   Hovuttead; 

Marriage. 
Wife's   separate   property,  collection   of 

rent,  see  Landlord  and  Tenant,  9. 

Wife's    separate    estate  —  Personal 
earnings. 

1.  Const.  S.  C.  art.  14.  §  8,  provides  that 
the  real  and  personal  property  of  a  woman 
held  at  the  time  of  her  marriage,  or  which 
she  may  thereafter  acquire,  either  by  gift 
grant,  inheritance,  devise,  or  otherwise. 
shall  not  be  subject  to  levy  and  sale  for  her 
husband's  debts,  but  shall  be  her  separate 
property.  Held,  that  this  proviaion  in  bo 
manner  affects  the  common-law  right  of 
the  husband  to  the  earnings  of  his  wife.— 
Brideers  v.  Howell.  {6.  C.)  790. 

2.  If  a  husband  consent  that  hia  wife  maj 
take  boarders  into  the  family,  and  that  sbe 
shall  have  the  gross  proceeds  for  applies 
tion  on  a  contract  which  he  has  made  with 
a  third  person  for  the  purchase  of  real  es- 
tate, and  if  the  money  so  acquired  by  the 
wife  be  thus  applied,  the  money  ia  hers, 
and  not  his,  her  right  to  it  being  founded 
on  a  meritorious  consideration ;  and  if,  ob 
completing  payment,  the  wife  take  a  con- 
veyance of  the  premises  to  herself  from 
such  third  person,  her  title  will  prevsil 
against  a  creditor  of  her  husband  who  gare 
credit  after  the  property  was  paid  for. 
though  the  conveyance  to  her  be  of  later 
date  than  the  giving  of  such  credit,  it  not 
appearing  that  the  credit  waa  given  upon 
the  faith  of  the  specific  property,  or  that 
the  debtor  Was  in  possession  as  appareot 
owner  when  the  dfebt  was  craat^— Mc- 
Naught  V.  Anderson.  (Ga.)  668. 
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KTife's  separate  estate— Liability  for 
contract  of  husband. 

3.  Property  was  conveyed  to  A.,  as 
rustee  for  his  wife,  in  fee-simple.  A.  pur- 
ihased  supplies  from  B.,  and  ^ave  nim 
lotes  for  the  purchase  money,  which  stated 
hat  they  were  given  for  supplies  furnished 
lim  as  trustee  for  his  wife  and  children, 
mit  was  brought  on  the  notes  against  A. 
18  trustee,  but  no  process  was  served  on 
he  wife  or  children.  The  Judgment  therein 
ecited  that  the  amount  of  the  notes  be 
evied  on  the  lands  in  his  hands  as  trustee. 
i.fter  Judgment  was  rendered,  the  wife 
lied,  leaving  children.  A  writ  of  execn- 
ion  issued,  and  was  levied  on  the  land. 
■Jeld,  that  the  court  properly  enjoined  the 
ale  of  the  children's  interests  in  the  land, 
ind  refused  to  enjoin  it  as  to  the  interest 
it  A.— Pearson  v.  Denham,  (Oa.)  836. 

Power  of  wife  to  charge. 

4.  A  married  woman  gave  her  promissory 
lote  in  part  payment  of  the  purchase  of  a 
tocls:  of  merchandise.  In  an  action  to 
ubject  certain  lands,  in  which  she  subse- 
[uently  acquired  an  interest,  to  the  pay- 
nent  of  the  note,  lield,  that  the  contracts 
»f  a  married  woman  are  only  enforceable 
igalnst  her  separate  estate  owned  at  the 
ime  of  entering  into  the  engagement. — 
>ockett  V.  Dorfot.  (Va.)  128. 

5.  The  Virginia  married  woman's  act. 
Acts  187^77,  pp.  833,  884.)  giving  married 
vomen  power  to  contract  in  relation  to 
heir  separate  property,  provides  that,  the 
lusbana  must  join  in  any  contract  in  refer- 
nce  to  her  real  or  personal  property  other 
ban  such  as  she  may  acquire  as  a  sole 
rader.  Held,  that  the  Joining  of  the  hus- 
band with  the  wife  is  necessary  to  validate 
ler  contracts  in  the  cases  not  excepted  by 
he  statute.— Id. 

Suretyship. 

6.  Where  a  married  woman  and  her  hus- 
•and  signed  a  promiss6ry  note  for  the 
•rice  of  goods  sold  to  the  husband,  with 
he  word  "security"  introduced  after  the 
T^ife's  signature,  and  before  that  of  the 
lusband;  and  the  seller  accepted  the  note, 
nd  a  mortgage  given  by  the  wife  on  her 
eparate  property  securing  it,  without  in- 
uiry  of  her,  having  previously  delivered 
be  goods  on  the  husband's  promise  to  ob- 
ain  the  wife's  signature  to  such  papers; 
nd  the  bills  for  the  goods  were  made  out 
o  the  husband  personally,  except  one  in 
7hich  the  word  agent"  was  added  after 
lis  name:  Jield,  in  an  action  on  the  note 
nd  mortgage,  in  which  there  was  no  evi- 
enci,  that  the  wife  recognized  the  hus- 
•and  as  her  agent,  except  the  representa 
ions  made  by  him  upon  the  matter,  that 
ler  defense  that  the  note  and  mortgage 


were  given  as  security  merely  should  be 
sustained.— Love  v.  Lamar,  (Qa.)  90. 

Contract  to  convey. 

7.  S.  G.  L.,  a  married  woman,  for  her 
separate  use,  purchased  from  a  commis- 
sioner of  a  court  a  tract  of  land,  the  sale 
whereof  was  confirmed  and  the  title  re- 
tained to  secure  the  payment  of  the  pur- 
chase money.  She  and  her  husband,  by 
written  contract  with  M.,  agreed  that,  in 
consideration  that  he  would  pay  for  her  the 
purchase  money  which  she  had  agreed  to 
pay  for  the  land,  she  would  sell  and  trans- 
fer to  him  her  said  purchase,  and  substitute 
him  for  herself  as  purchaser  of  the  land, 
excepting  a  specified  20  acres  thereof.  In 
compliance  with  said  contract  M.  was 
placed  in  possession  of  the  land  sold  to  him, 
and  he  paid  for  her  to  the  court  all  her  pur- 
chase money.  Five  years  afterwards  she 
refused  to  comply  with  her  contract  and 
reclaimed  her  land.  On  a  bill  filed  by  M. 
against  S.  G.  L.  and  her  husband,  praying 
for  specific  execution  of  said  contract, and, 
in  case  that  relief  could  not  be  had,  then 
praying  that  he  might  be  reimbursed  the 
purchase  money  so  paid  by  him  by  a  sale 
of  the  said  land,  it  was  held,  (1)  that  said 
contract  for  the  sale  of  her  land  was  not 
binding  upon  said  married  woman. — Moore 
V.  Ligon.  (W.  Va.)  572. 

8.  MM,  further,  that  the  purchase  money 
so  paid  to  the  court  by  M.  was  an  equitable 
charge  upon  said  land,  which  a  court  of 
equity  would  enforce*  for  his  benefit  by  a 
sale  of  the  land,  unless  otherwise  paid.— 
Id. 

9.  Held,  further,  that  8.  G.  L.  was  entitled 
to  have  abated  from  the  purchase  money 
so  paid  for  her  by  M.  the  fair  rental  value 
of  the  land  while  he  had  the  same  in  pos- 
session, in  the  condition  in  which  it  was 
at  the  time  he  took  possession  thereof. — 
Id. 

10.  The  true  annual  rental  value  of  farm- 
ing land  is  not  the  value  of  all  the  farm 
products  which  can  possibly  be  realized 
from  its  use,  when  the  land  is  stocked, 
farmed,  and  managed  with  the  greatest 
skill  and  industry,  but  it  is  the  price  which 
a  prudent  and  inaustrious  farmer  can  afCord 
to  pay  for  its  use,  after  taking  into  consid- 
eration the  probable  amount  and  the  mar- 
ket value  01  his  crops,  and  the  probable 
injuries  thereto  resulting  from  the  ordinary 
changes  of  climate  and  season. — Id. 

11.  UeJd,  further,  that  the  circuit  court 
did  not  err  in  directing  its  commissioner 
to  ascertain  and  report  the  value  of  the 
permanent  improvements  made  by  M.  upon 
the  land,  or  in  abating  the  same  from  the 
amount  of  rents  with  which  he  was  charge- 
able: although  no  claim  for  such  improve- 
ments WHS  made  by  him  in  his  bill.— Id. 

12.  Held,  further,  that  M.  having  made 
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permanent  improYements  on  the  land, 
which  greatly  enhanced  the  value  thereof, 
he  was  entitled  to  abate  from  the  amount 
of  rents  with  which  he  was  chargeable  the 
value  of  said  improvements,  and  all  taxes 
upon  the  land  paid  by  him  while  in  his  pos- 
session.—Id. 
Deed  of  wife — Aoknowledgment. 

18.  The  record  of  the  proceedings  in  the 
probate  of  a  deed  executed  in  1855,  reciting 
that  the  grantors  duly  acknowledged  its 
execution,  and  that  the  examination  of  the 
wife  touching  her  free  and  voluntary  con- 
sent in  the  execution  thereof  was  made 
separate  and  apart  from  her  husband,  by  a 
member  of  the  court  of  pleas  and  quarter 
sessions,  all  of  which  is  duly  certified  to  by 
such  member;  and  an  order  signed  bv  the 
clerk  of  such  court,  directing  the  deed  and 
probate  proceedings  to  be  registered,  is 
sufficient  authority  for  the  registration  of 
such  instrument  at  any  time  subsequent 
thereto,  under  Rev.  St.  N.  C.  c.  87.  §  9,  then 
in  force.— Sellers  v.  Sellers.  (N.  C.)  917. 

Actions — Parties. 

U.  Under  Code  8.  C.  §  185,  which  pro- 
vides that,  **when  a  married  woman  is  a 
Earty,  her  husband  must  be  Joined  with 
er.  except  that,  when  the  action  concerns 
her  separate  property,  she  may  sue  or  be 
sued  alone,"  in  an  action  against  her  as 
heir,  for  the  debt  of  her  ancestor,  on  ac- 
count of  real  estate  descended,  her  hus- 
band may  be  joined  as  a  party  defendant. 
— Lowry  v.  Jackson.  (S.  C.)  478- 

Judgment  against  wife. 

15.  Under  the  Virginia  married  woman's 
act,  (Acts  1876-77,  pp.  883, 884,)  giving  mar- 
ried women  power  to  contract  in  relation 
to  their  separate  property,  no  general  Judg- 
ment can  be  rendered  against  a  married 
woman  or  her  property.  The  Judgment 
must  be  limited  to  tne  separate  property  in 
reference  to  which  the  contract  was  made. 
—Crockett  v.  Doriot,  (Va.)  128. 

niegitimaoy. 

See  Bastardy, 

Indictment  and  Information* 

Particular  crimes,  see  ATB(fn,  1,  2;  FaUe 
Preten9e9,  8;  InUMeating  Liquors,  11-14; 
Larceny,  2;  Receiving  Stolen  Goods, 

Misfeasance  in  office,  see  Office  and  Qffl- 
eer,  6. 

INFANOY. 

See,  also.  Guardian  and  Ward. 

Contributory  negligence  of  Infant,  see  Neg- 
ligenee,  9,  10. 

Parties  to  action,  presumption  as  to  disa- 
bility, see  AppecU,  80. 


Conveyance— Batiflcation  and  avoid- 
ance. 

1.  Plaintiff  was  a  tenant  in  common  in 
remainder  of  a  tract  of  land  with  several 
brothers  and  sisters,  his  mother  owning 
the  life-estate.  In  1870  the  mother  and  her 
children,  all  of  whom  appear  to  be  of  ag<e, 
conveyed  the  property,  for  a  valuable  con- 
sideration, to  defendant's  grantee.  There 
was  at  that  time  no  claim  that  plaintiff  was 
unwilling  to  sign,  or  was  under  agpe.  The 
consideration  was  paid  to  the  mother'a  hus- 
band, and  afterwards  part  of  it  was  put  in 
another  farm,  the  title  to  which  was  taken 
in  the  name  of  the  mother,  this  plain tiJ. 
and  one  sister.  The  mother  died  in  1885. 
and  in  1886  this  action  was  brought  by 
plaintiff  to  set  aside  the  conveyance,  od 
the  ground  of  fraud  and  infancy.  No  evi- 
dence of  fraud  was  shown.  Plaintiff  was 
a  few  months  under  age  at  the  time  of  sign- 
ing the  deed.  Held,  that  plaintiff's  deed 
was  voidable  merely,  and  that  he  had  con- 
firmed it  by  accepting  an  interest  in  an- 
other farm,  and  acquiescing  in  it  for  14 
years  after  attaining  his  majority. — ^Ihlev 
V.  Padgett,  (8.  C.)  4&.* 

2.  An  infant  remainder-man,  who  joins 
with  a  life-tenant  in  a  conveyance,  is  not 
precluded  from  avoiding  his  conveyance  as 
soon  as  he  becomes  of  age.  bv  the  fact  that 
the  life-tenant  is  alive,  and  his  failure  to 
do  so  will  be  taken  as  evidence  of  confir- 
mation.—Id. 

Actions  against — Service  of  process. 

8.*  Code  N.  C.  g  887,  making  valid  judg- 
ments and  other  proceedings  against  in- 
fants in  certain  cases,  has  no  application 
to  a  judgment  recovered  in  a  proceeding  in 
which  there  was  no  service  of  process  upon 
the  infant,  or  any  other  person  in  hia  be- 
half.—Perry  V.  Adams,  (N.  C.)  729. 

4.  In  a  creditors'  bill  to  set  aside  a  deed 
of  settlement  executed  to  a  trustee  by  the 
debtor  for  the  benefit  of  his  wife,  and  her 
children,  who  are  minors,  it  is  erroneous 
to  proceed  to  the  taking  of  the  accounts 
where  the  notice  was  served  on  such  minors 
by  publication;  the  guardian  ad  litem  not 
being  named  therein,  nor  otherwise  served 
with  notice.— Strayer  v.  Long,  (Va.)  S78. 

6.  The  superior  court  has  Jurisdiction  in 
a  suit  for  partition  against  a  minor  bf  a  co- 
tenant,  where  the  guardian  of  the  minor  is 
duly  served,  and  the  Judgment  thus  ob- 
tained is  conclusive  on  ihe  minor:  and. 
there  being  no  fraud  suggested,  a  court  of 
equity  will  not  inquire  into  it. — ^Dampier 
V.  McCall.  (Ga.)  568. 

DepoBitions. 

6.  The  provision  contained  in  chapter  83. 
Code  W.  Va.  1868,  §  4.  that  ''no  deposition 
shall  be  read  in  the  suit  against  any  infant 
or  insane  party,  except  by  leave  of  the 
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court,  unless  il  be  taken  in  the  {nresence  of 

the  guardian  ad  liitm,  or  upon  interroga- 
tories agreed  upon  bv  him,  has  no  appli- 
cation to  a  suit  for  dissolution  of  a  corpo- 
ration  in  which  an  infant  is  a  stockholder 
and  defendant,  as  such  a  defendant  in  such 
a  suit  is  not  an  infant  or  an  insane  party, 
and  as  this  fourth  section  is  confined  in  its 
operation  to  suits  instituted  under  the  pro- 
visions of  chapter  83,  Code  W.  Va.  1868,— 
that  is,  to  suits  whose  object  is  the  leasing 
or  sale  of  the  lands  of  persons  under  dis- 
abilities, or  of  lands  held  for  eeatuii  que 
frtwr.— Hurst  V.  Coe,  (W.  Va.)  564. 

Amendment  after  majority. 

7.  Where  a  minor,  by  next  friend,  is  one 
of  the  complainants,  and  pending  the  suit 
the  minor  becomes  of  age,  the  name  of  the 
next  friend  ma^  be  stricken  by  amendment, 
and  the  cause  proceed.— Lassiter  v.  Simp- 
son, (Ga.)  243. 

Guardian  at  litem— Denial  of  alle- 
gations. 

8.  Id  a  proceeding  by  an  executor  to  have 
a  portion  of  the  realty  of  his  testatrix  sold 
to  pay  debts  of  the  estate,  an  infant  was 
maae  a  party.  The  latter  appeared  by 
guardian  ad  htem,  and  put  in  a  lormal  an- 
swer, submitting  his  rights  to  the  protec- 
tion of  the  court.  In  the  complaint  the 
executor  alleged  that  his  testatrix  died 
seized  of  a  tract  of  land  containing  295 
acres,  "also  of  an  additional  tract  of  60 
acres,  known  as  the  'Whitman  Place.'" 
The  court  ordered  a  sale  of  100  of  the  205 
acres.  Held,  that  the  fact  that  the  infant 
defendant  did  not  in  terms  deny  the  alle- 

fation  in  the  complaint  that  the  testatrix 
ied  seized  of  the  **^Whitman  Place, "  could 
not  be  construed  as  an  admission  by  him 
of  such  allegation,  and  bar  him  from  claim- 
ing title  to  said  ''Whitman  Place,"  on  the 
ground  that  it  was  rM  a<2;iMiieato.— Boozer 
v.  Teague,  (8.  C.)  561. 

INJUNCTION. 

Restraining  actions  at  law. 

1.  Where  both  parties  to  an  action  at  law 
are  content  with  the  Jurisdiction,  and  de- 
sire the  action  to  proceed,  a  court  of  equity 
m\\  not  enjoin  it  at  the  instance  of  third 
persons,  without  very  imperative  reasons. 
-Smith  V.  Cuvler,  (Ga.)  406. 

2.  In  a  suit  by  morti^a^ors  to  restrain  the 
lale  of  lands  comprised  in  a  deed  of  trust 
fiven  by  them  to  a  trustee  for  their  vendor, 
vho  had  since  become  insolvent,  to  secure 
V  balance  of  the  purchase  money  thereof, 
hey  claimed  credit,  as  against  such  bal- 
kuce,  for  damages  for  the  cutting  of  timber 
ipon  the  land.  Held,  that  the  cutting  was 
i  mere  trespass,  the  subject  of  an  action  at 
aw.  and  that  not  even  the  insolvency  of 
he  vendor,  or  the  fact,  if  true,  that  he  nad 
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himself  been  guilty  of  the  trespass,  would 
confer  Jurisdiction  upon  a  court  of  equity. 
—Cleaver  v.  Mathews,  (Va.)  439. 

Proceedings  under  levy. 

8.  An  application  was  made  to  enjoin 
the  proceeaings  under  a  levy  and  sale 
where  a  portion  of  the  lot  of  land  in  con* 
troversy  was  described  correctlv  as  to  the 
number,  the  portion  of  the  lot  from  which 
it  was  taken,  and  the  boundaries,  but  there 
was  a  mistake  as  to  the  district.  Held  that, 
as  that  mistake  did  not  avoid  the  leVy,  and 
that,  notwithstanding  its  existence,  the 
land  might  be  readily  identified,  the  in- 
iunction  should  hot  issue. — Boggess  v. 
Lowery.  (Qa.)77l.      ' 

Practice—Granting. 

4.  The  plaintiffs  filed  a  complaint  pray-' 
ing  that  a  sale  of  choses  in  action,  and  an  as-^ 
signment  for  the  benefit  of  Greditor8..mader 
by  an  insolvent,  be  set  aside.  Held,  that 
a  preliminary  injunction  was  properly' 
granted  restraining  any  transfer  of  the^ 
property  until  a  decision  should  be  mad€ 
upon  the  merits.— Pelzer  v.  Hughes,  (S.  C.) 

Contintiing  temporary  iiijimc- 

tion. 

5.  A  temporary  injunction,  which  seems 
harmless  for  the  present,  against  interfer- 
ing with  stocks,  debentures,  dividends,  and 
interest,  though  of  doubtful  necessity,  may 
be  left  to  stand  until  further  order  of  the 
chancellor,  or  till  the  final  hearing.— Smith 
▼.  Cuyler,  (Ga.)406. 

Continuance  to  taJie  testimony. 

6.  On  the  hearing  of  a  motion  to  dis- 
solve an  injunction  restraining  the  sale  un- 
der a  deecf  of  trust,  complainant  moved 
for  a  continuance  to  take  additional  and 
material  evidence.  The  motion  was  de- 
nied, and  the  injunction  dissolved,  on  the 

ground  that  the  contract  under  which  the 
ced  of  trust  was  given  was  not  usurious, 
which  was  the  principal  point  in  issue.  It 
appeared  that  the  evidence  intended  to  be 
introduced  by  complainant  was  to  the 
effect  that  the  notice  stipulated  for  in  the 
deed  of  trust  was  defective.  Held^  that  it 
was  error  to  deny  the  motion  for  a  continu- 
ance, because,  if  the  defective  notice  al- 
leged could  be  proved,  it  would  entitle 
complainant  to  the  injunction  prayed  for. 
— Vaught  V.  Rider,  (Va.)  283. 

Insolvency* 

See  Assignment  for  Benefit    of  Credit  in; 
Or  editors'  Bill;  Fraudulent  Conveyances, 

INSXTBANCB. 

Interest  in  life  policy,  vested  or  contin'*- 
gent,  see  Descent  and  DietrilnUion,  1. . 
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Aflsignment  of  polioy. 

1.  The  assignment  of  an  interest  in  a 
life  insurance  policy  need  not  be  in  writ- 
ing.—Macauley  ▼.  Central  Nat.  Bank,  (8. 
C.TlW. 

Breaoh  of  conditions. 

2.  A  policy  of  insurance  was  conditioned 
to  be  void  if  the  premises  should  become 
vacant,  or  if  the  policy  should  be  assigned, 
or  if  the  property  should  be  incumbered, 
or  if  the  title  of  toe  insured  should  be  less 
than  fee-simple,  unless  the  written  consent 
of  the  company  should  be  indorsed.  The 
conditions  were  broken,  and  no  consent 
was  indorsed.  Hdd^  that  the  policy  was 
void,  whether  the  breaches  were  willful 
and  substantial  or  not— Water  town  Fire 
Ins.  Co.  V.  Cherry.  (Va.)  876. 

8.  The  condition  against  vacancy  is  bro- 
ken and  the  policy  avoided  where  at  the 
time  of  the  fire  the  premises  were  unoccu- 
pied, except  that  some  fodder  was  stored 
In  an  outer  building,  and  the  premises  oc- 
casionally visited  by  one  who  had  a  key. 
— Id. 

4.  A  policy  of  insurance  on  buildings 
and  furniture  was  conditioned  to  be  void  if 
the  premises  should  become  vacant,  unless 
the  written  consent  of  the  company  should 
be  indorsed.  Insured  vacated  the  prem- 
ises, and  moved  the  furniture  to  another 
house.  The  insurance  on  the  furniture 
was  transferred,  but  no  consent  to  vacat* 
ing  the  premises  was  indorsed.  While 
vacant,  the  buildings  were  burned.  Held, 
that  the  policy  was  void,  as  the  transfer  of 
the  insurance  on  the  furniture  on  its  re- 
moval did  not  operate  as  a  consent  to  the 
premises  being  vacant.— Id. 

6.  Plaintiffs  took  out  a  policy  of  insur- 
ance which'  contained  a  clause  rendering 
the  policy  void  if  plaintiffs  should  effect 
any  subsequent  insurance  without  the  con- 
sent of  the  company.  In  forgetf  ulness,  and 
without  intent  to  defraud  the  defendant 
company,  plaintiffs,  without  knowledge  6r 
consent  of  the  defendant,  afterwards  took 
out  two  other  policies  on  the  same  prop- 
erty. Held,  that  the  good  faith  of  the 
plaintiffs  could  not  prevent  the  defendant 
from  having  full  benefit  of  the  forfeiture. 
—Sugg  V  Hartford  Ins.  Co.,  (N.  C.)  782. 

6.  naintiffs  sued  defendant  for  a  loss 
under  a  policy  which  read:  "Or  if  there 
shall  be  any  other  insurance,  whether  valid 
or  otherwise,  on  the  property  insured,  or 
any  part  thereof,  at  the  time  this  policy  is 
issued,  or  at  any  time  during  its  continu- 
ance, without  the  consent  of  this  company 
written  hereon,  ♦  ♦  ♦  this  policy  shall 
be  void."  Afterwards  plaintiffs  effected 
two  other  policies  of  insurance,  and  each 
contained  a  similar  clause  to  the  one  above 
set  forth.    Held,  that  the  subsequent  Insnr 


ance,  idietker  "valid  or  oUierwise,  *  ren- 
dered the  policy  sued  upon  void. — ^Id.* 

Accident  insurance— Caoae  of  death. 

7.  An  accident  policy  of  insoranoe  con- 
tained a  clause  to  the  effect  that  no  recov- 
ery could  be  had  upon  the  policy  unlets  it 
was  established  by  clear  ana  positive  proof 
that  the  death  of  insured  was  ''caoaed  by 
external,  violent,  and  accidental  means, 
or  where  death  was  caused  by  takii^g 
''poison,  or  by  the  contact  with  poisonous 
substances."  The  insured  met  bis  death 
by  inhaling  coal  gas.  The  testimony  as 
to  whether  or  not  coal  gas  was  a  poison, 
or  poisonous  substance,  was  somewhat 
conflicting.  The  court  refused  to  instmci 
the  Jury  that  inhaling  coal  gas  was  a  tak- 
ing of  poison,  if  they  believed  coal  gas  to 
be  a  poisonous  substance,  which,  when  is- 
halea,  destroyed  life.  BM  not  error- 
United  States  Mut  Accident  Aas'n  ▼.  Kew- 
man,  (Va.)806. 

8.  An  accident  insurance  policy  cob- 
tained  a  clause  that  **the  benefits  shall  not 
extend  to  any  bodily  injury  of  which  thM« 
shall  be  no  external  and  vialble  si^ns  upoo 
the  body  of  the  insured."  The  evidence 
showed  that  the  body  of  the  insured,  whea 
found,  had  bloody  froth  at  the  mouth,  and 
spots  of  blood  upon  the  face  and  breast, 
and  red  spots  on  the  body.  The  defendasi 
asked  the  court  to  instruct  the  Jujt  that  if 
if  there  were  no  visible  signs  of  injurr 
upon  the  body  of  insured,  except  the  frotb 
and  red  spots,  it  did  not  constitnie  visible 
and  external  signs  of  injury.  JBfie&i,  tbst 
this  was  a  question  of  fact,  properly  de- 
terminable by  the  jury,  and  the  instractioa 
was  rightly  refused.— Id. 

9.  An  accident  policy  of  insurance  cos- 
tal ned  clauses  restrictive  of  the  liabUitT 
under  the  policy.  Held,  that  these  words 
of  exception,  where  there  is  any  qnestios 
as  to  their  intent,  should  be  constroed 
most  strongly  against  the  insurance  cob- 
pany. — Id. 

Agents — Commiflsions. 

10.  An  insurance  company  canceled  s 
policy  a  few  days  after  issue,  and  returned 
the  premium  received,  less  the  earned  prr 
mium  and  the  commission  paid  its  agnt 
It  demanded  of  the  agent  tnat  he  shoolii 
return  his  commission  to  the  insured,  }es5 
the  commission  on  the  earned  preminis 
The  agent  did  so,  and  sued  the  oompsBj 
for  the  amount  returned.  Held^  there  W« 
no  cause  of  action,  as  there  was  no  mis- 
take as  to  the  facts,  and  the  payment  vi5 
the  voluntary  act  of  the  agent. — ^Devereu 
V.  Insurance  Co.,  (N.  C.)  <^. 

Actions  on  policieB« 

11.  In  an  action  commenced  more  tku 
six  months  after  loss,  upon  a  policy  of  Iff 
insurance  which,  by  its  terms,  limited  thi 
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time  for  the  commencement  of  actions 
thereunder  to  six  months  next  succeeding 
the  day  upon  which  the  loss  should  occur, 
and  gave  to  the  company  sixty  days  after 
the  receipt  of  sufficient  and  satisfaotorv 
proof  in  which  to  pay  the  loss,  the  defend- 
ant pleaded  the  former  condition  in  bar, 
and  the  plaintiff's  demurrer  thereto  was 
sustained.  Held,  that  the  condition  limit- 
ing the  time  for  the  commencement  of 
actions  under  the  policy  to  a  period  less 
than  that  prescribed  by  the  statute  of  lim- 
itations is  valid,  and  that  the  latter  pro- 
vision  did  not  operate  to  extend  the  time 
beyond  the  six  months.  Hinton,  J.»  dis- 
senting.—Virginia  Fire  &  Marine  Ins.  Co. 
▼.Wells.  (Va.)  849. 

12.  In  an  action  on  a  policy  issued  by  a 
foreign  insurance  company  the  declara- 
tion, the  application  for  the  policy,  and 
the  policy  showed  that  defendant  was  do- 
ing business  in  the  state;  and  it  pleaded 
nothing  to  the  contrary  and  did  no&inz  to 
oust  the  jurisdiction  of  the  court.  Held, 
that  the  objection  that  there  was  no  alle- 
gation or  proof  that  the  company  was  do- 
ing business  in  the  state,  was  not  well 
taken.— Hull  v.  Alabama  Gold  Life  Ins. 
Co..  (Ga.)  908. 

13.  After  the  death  of  the  insured,  it  an- 
peared  that  plaintiff  served  proper  proots 
of  death  and  made  frequent  demands  for 
payment  by  her  agent,  whom  defendants 
recognized  as  such,  and  at  last  sent  a  per- 
son to  defendant's  principal  office  who 
made  demand,  and  to  whom  defendant  ad- 
mitted the  previous  demands.  He^d,  error 
to  set  aside  a  verdict  for  plaintiff  on  the 
ground  that  there  was  no  evidence  of  a  de- 
mand.— ^Id. 

14.  Ah  insurance  company  brought  suit 
against  a  railway  company,  alle^lne  that 
certain  propertv  belonging  to  H.  had  been 
destroyed  by  the  carelessness  of  defend- 
ant's servants;  that  plaintiffs  had  insured 
the  same  to  H..  and  had  paid  him  the 
amount  of  the  insurance.  The  court  dis- 
missed the  aetion  on  demurrer,  on  the 
ground  that  the  insurance  companv  had  no 
right  of  action  against  the  detendant,  but 
subsequently  allowed  the  plaintiff,  on  mo- 
tion, to  amend  his  declaration  by  adding 
H.  for  the  use  of  the  plaintiff  insurance 
company.  Held  proper.  —  Holcombe  v. 
Richmond  &  D.  R.  Co.,  (Ga.)  755. 

15.  In  an  action  in  a  life  insurance  pol- 
icy the  evidence,  and  the  allegations  of  de- 
fendant, showed  that  defendant  had  de- 
layed payment  on  the  pretext  of  wanting 
to  investigate  the  matter,  but  that  it  had 
made  no  effort  in  that  direction.  After  the 
commencement  of  the  suit  defendant 
offered  to  pay  the  face  of  the  p^icy.  Held, 
;bat  the  fury  might  properly  infer  "bad 
'aith.  "—Hull  V.  Alabama  Gold  Life  Ins. 
:;o.,  (Ga.)»03. 


INTEBEST. 

On  bond  for  purchase,  see  ParHHon,  9. 

Bate-— Ck>ntraot. 

Where  defendant  legally  contracted  to 
pay.  upon  a  certain  debt,  interest  at  the 
rate  of  10  per  cent,  per  annum,  he  will  be 
held  to  such  rate,  although  his  property  is 
taken  from  him  at  the  instance  of  the  cred- 
itor, in  a  creditors'  bill,  and  placed  in  the 
hands  of  a  receiver.— Stray er  v.  Long.  (Va.) 
872. 

mrozic  ATiNo  uqxtobs. 

Municipal  regulation,  see  Municipal  Corpo- 
rati&M,  5. 

Constittitionality  of  acts. 

1.  The  local  option  act  of  the  state  of 
Georgia  (Sess.  Laws  Qa.  1884-85,  p.  121)  be- 
ing constitutional,  as  a  valid  exercise  of 
the  police  power,  it  follows  that  the  inci- 
dental effects  upon  the  value  of  property, 
such  as  a  brewery  and  its  fixtures,  result- 
ing from  the  inability  of  the  owners  to  ad- 
just their  old  business  to  the  new  law,  if 
they  can  be  called  damage  at  all.  are  dairir 
num  alfsgue  injuria, — Menken  v.  City  of  At- 
lanta. (Ga.)  414.» 

2.  Under  Acts  Va.  1883-84,  pp.  605,  006, 
providing  for  the  issue  of  licenses  for  the 
retail  of  ardent  spirits,  and  Code  Va.  1878, 
c.  84,  §  7.  which  relates  to  changing  licenses 
from  one  place  to  another,  an  application 
to  the  county  court  to  have  a  license  to 
keep  a  bar-room  at  one  place,  changed  to 
a  license  to  keep  a  bar-room  at  another 
place,  is  such  an  application  that  any  per- 
son who  mav  feel  that  he  would  be  ag- 
grieved by  the  granting  of  such  applica- 
tion, is  entitled  to  have  himself  entered  as 
defendant,  and  to  defend  and  contest  the 
same.— Lester  v.  Price.  (Va.)529. 

8.  An  application  to  a  county  court  of 
Virginia  for  a  change  of  a  license  to  keep 
a  bar-room  from  one  place  to  another,  is 
an  application  to  keep  a  bar-room  at  a 
place  for  which  the  applicant  has  no  li- 
cense; and  under  acts  Ya.  1883-84,  pp.  605, 
606,  relating  to  the  issue  of  licenses  for  the 
retail  of  ardent  spirits,  and  which  provides 
for  ai)peal  from  the  judgment  of  the  court 
granting  or  refusing  the  license  to  the  cir- 
cuit court  of  the  county,  the  right  of  appeal 
to  tbe  circuit  court  mav  be  exercised  bv 
either  the  applicant  or  the  contestant. — idf. 

4.  Under  Acts  Va.  1883-^  pp.  6a5.  606. 
relating  to  the  issue  of  licenses  for  the  re- 
tail of  ardent  spirits,  an  appeal  from  the 
county  court,  to  which  the  application  for 
a  license  must  be  first  made,  to  the  circuit 
court  of  the  county,  is  an  application  de 
novo  to  the  circuit  court,  and  the  action  of 
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that  court  is  final;  the  statute  declaring 
that  no  appeal,  writ  of  error,  or  super sedetu 
shall  lie  tnereto.--Id. 

Local  option. 

6.  Where  a  statute  provides  for  restrict- 
ing the  sale  of  liquors  to  quantities  not  less 
than  one  gallon,— F/ri^,  in  any  city,  town, 
or  village  within  the  county,  by  popular 
vote  of  the  city,  town,  or  village;  secondly, 
in  the  county,  oy  popular  vote  of  the  whole 
county;  thirdly,  in  any  militia  district  of 
the  county,  by  popular  vote  of  the  district, 
—the  restriction,  when  adopted  by  the 
county  as  a  whole,  operates  throughout  its 
entire  territory,  including  all  the  cities, 
towns  and  villages,  as  well  as  all  the  militia 
districts,  within  its  limits.— Tatum  v.  SUte, 
(Ga.)907. 

0.  Such  a  statute,  having  a  general  re- 
pealing clause,  abrogates,  as  far  as  the  two 
acts  are  inconsistent,  a  prior  statute  em- 
powering the  corporate  authorities  of  a 
particular  town  to  grant  license  to  retail 
liquors  within  the  corporate  limits  of  the 
town;  and  a  license  to  retail,  granted  by 
such  corporate  authorities  after  the  re- 
striction over  the  whole  county  has  taken 
effect,  is  void.  Acts  1875,  p.  888;  Acts  1872, 
p.  276.-Id. 

7.  On  an  indictment  charging  the  viola- 
tion of  a  local  option  law,  the  defendant 
objected  that  the  election  at  which  the  law 
was  adopted  was  not  held  in  accordance 
with  the  provisions  of  Code  K.  G.  §  8114, 
which  makes  it  the  duty  of  the  board  of 
county  commissioners  to  order  elections 
upon  the  petition  of  one-fourth  of  the  qual- 
ified voters,  etc.  The  evidence  showed 
that  the  election  in  question  was  ordered 
by  the  board;  that  it  was  held,  and  the  re- 
turns made  and  canvassed;  and  the  result 
proclaimed  according  to  law;  but  there  was 
no  proof  that  such  election  had  been  or- 
dered upon  petition  as  aforesaid.  HM, 
that  the  result  of  the  elecUon  as  decided 
and  proclaimed  is  conclusive  upon  any  col- 
lateral proceeding,  and  can  only  be  im- 
peached or  attacked  in  a  direct  proceed- 
ing.—State  V.  Emery,  (N.  O.)  810. 

Illegal  sales. 

8.  The  sale  of  liquor  in  violation  of  a 
local  option  law  is  an  indictable  offense. 
-Id. 

0.  The  express  saving  of  vested  rights  in 
the  local  option  act,  Sess.  Laws  Ga.  1084-85, 
p.  121,  embraces  previously  acquired  rights 
to  sell  by  virtue  of  a  license  already  taken 
out  and  paid  for,  but  comprehends  no  right 
either  to  obtain  a  new  license,  or  to  sell 
without  a  license,  whether  on  the  part  of 
natural  persons  or  corporations.— Menken 
V.  Citv  of  Atlanta,  (Ga.)  414.* 

10.  The  fact  that  one  who  keeps  liquor,  to 
be  sold  in  an  illegal  manner,  obtained  it  pre- 
vious to  the  putting  in  operation  of  the 


local  option  act,  does  not  affect  his  legal 
liability  for  the  violation  of  a  city  ordi- 
nance, subsequently  passed,  prohibiting 
the  sale  of  liquor.— Id. 

Criminal  proseeution. 

11.  An  indictment  charged  tb#  unlawful 
selling  and  retailing  Of  spirituous  liquor 
in  the  county  of  Wake.  Tne  only  witness 
testified  that  he  bought  liquor  of  the  de- 
fendant in  the  city  of  Raleigh,  Wake  coun- 
ty. Held,  that  a  motion  in  arrest  of  judg- 
ment would  be  refused,  as  it  did  not  appear 
that  there  was  an  exception  to  the  law  in 
regard  to  Raleigh  township. — State  v. 
Emery,  (N.  C.)  686. 

12.  In  a  prosecution  for  selling  and  re- 
tailing spirituous  liquor  without  a  license, 
the  bnrden  of  evidence  to  prove  the  exist- 
ence of  a  license  lies  upon  the  defendant, 
even  Uiongh  the  license  is  a  matter  of  rec- 
ord. State  V.  Morrison,  8  Dev.  115.  fol- 
lowed.—Id. 

18.  On  an  indictment  for  violation  of  a 
local  option  law,  when  the  validity  of  the 
election  at  which  the  law  was  adopted  is  in 
question,  copies  of  the  proceeding  of  the 
county  commissioners  and  board  of  can- 
vassers, admitted  to  be  genuine,  may  prop- 
erly be  received  as  evidence. — State  v.  Em- 
ery. (N.  C.)  810. 

14.  On  indictment  for  violation  of  a  local 
option  law.  it  is  not  error  for  the  court  to 
refuse  to  charge  that  the  state  ought  to 
show  that  the  liquor  was  not  sold,  upon  the 
prescription  of  a  physician,  for  medical 
purposes. — Id. 

Joint  Tenants. 

Running  of  the  statute  of  limitations,  see 
Limitation  of  Actions,  7. 

Judge. 

Judge  de  facto,  see  Judgment,  1. 

JU3X2MENT. 

gainst  executors  in  action  0 
cutorsand  Adminutraiort, 


decicto, 
46. 

Against  infant,  see  Infancy ,  8. 

Against  married  woman,  limited  to  sepa- 
rate estate,  see  Husband  and  Wife,  15. 

Expiration,  see  Execution,  19. 

Interlocutory,  rehearing,  see  Appeal,  17. 

Lien  attaching  before  marriage,  see  Homo- 
stead,  7. 

Validity,  see  Oorporations,  18,  IS. 

Bendition— De  faoto  judge. 

1.  On  December  6,  1^,  a  decree  wtf 
rendered  in  an  action  tried  November  9DtlL 
the  term  of  court  having  begun  November 
8th,  and  continued  untirDeceinber  6th.  oa 
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p^liicli  day  the  decree  wm  dated  and  filed. 
The  term  of  office  of  the  judge  who  signed 
iie  decree  expired  on  December  8d.  Ueld, 
bat  the  judge  was  an  officer  de  facia,  and 
lis  decree  valid  as  a  decree  of  the  court. 
SIMPSON,  C.  J.,  dissenting.  ~  Cromer  ▼. 
Boinest,  (8.  C.)  849. 

Entry— Variance. 

2.  Where  the  record  of  a  judgment  re- 
ntes that  execution  was  issued  November 
t.  1869,  on  a  judgment  in  favor  of  Beth 
!^owell,  guardian,  and  the  sheriff's  deed 
executed  after  the  sale  on  execution  red tes 
hat  the  sale  took  place  in  September,  1869, 
inder  an  execution  in  favor  of  Seth  Nowell, 
he  variance  is  not  fatal.— -Wilson  v.  Tay- 
or.(N.  C.)493. 

3y  default. 
8.  Plaintiff  brought  action  February  32, 
886,  on  two  promissory  notes,  one  due  De- 
ember  22,  1885.  and  the  other  March  22. 
886.  His  declaration  alleged  that  by  the 
arms  of  a  bond  which  was  given  as  a  part 
»f  the  same  transaction  between  himself 
ind  the  defendant,  and  which-  bond  de- 
endant  had  in  his  possession,  it  was  stipu- 
ated  that,  upon  failure  of  the  defendant  to 
>ay  the  first  note  when  due,  the  other 
hould  also  be  considered  due  and  collect- 
ble;  and  that  the  first  note  had  not  been 
»aid.  Defendant  having  filed  no  plea,  the 
^residing  judge,  without  the  intervention 
»f  a  jury,  gave  judgment  for  the  amount  of 
»oth  notes.  Htld,  that  each  of  the  notes 
T^as  an  unconditional  contract,  and  that  the 
udge  was  authorized  to  render  judgment 
ID  the  first  without  trial;  but  that,  as  to 
be  one  that  was  not  due,  the  plaintiff 
hould  have  been  required  to  give  evidence 

0  establish  his  right  to  recover.— Sanner 
.  8ayne,  (Ga.)  651. 

4.  Where  plaintiff  obtained  Judgment  by 
ef  ault,  and  at  a  subsequent  term  the  de- 
endant  was  allowed  to  answer  upon  pay- 
lent  of  the  actual  costs  of  the  plaintiff,  in- 
urred  ''in  coming  to  court  to  prove  his 
aae.'"'the  same  to  be  assessed  by  the 
lerk, "  and  the  defendant  filed  his  answer, 

1  though  the  clerk  had  made  no  assess- 
lent.  the  court,  at  a  subsequent  term, 
hould  not  order  the  cause  to  stand  for 
rial  without  a  compliance  with  the  order 
s  to  costs,  but  ought  to  allow  plaintiff  to 
stablish  his  actual  costs  before  the  next 
3rin  of  court,  and  upon  payment,  or  upon 
le  plaintiff's  failing  to  establish  the  same, 
le  case  should  be  set  down  for  trial;  the 
efendant's  answer  being  allowed  to  come 
1  upon  payment,  or  upon  the  default  of 
laintiff.— Brown  v.  Brown,  (8.  C.)  69. 

tes  adjudioata. 

6.  Where  the  title  to  land  has  been  passed 
pen  by  the  United  States  court  in  pro- 
•edings  in  bankruptcy,  in  which  that 
jurt  had  Jurisdiction  of  the  parties  and 


property,  the  Jndgment  is  conclusive  on 
the  same  parties  in  the  state  court.— Smith 
V.  Walker,  (Ga.)  256. 

6.  An  action  was  brought  by  a  vendor 
upon  a  note  given  by  his  vendee  for  the 
purchase  money.  Under  the  defense  that 
the  consideration  of  the  npte.  as  to  the  un- 
paid balance,  had  failed  because  the  title 
to  a  certain  portion  of  the  premises  was 
not  in  the  vendor,  but  in  a  third  person, 
Judgment  was  rendered  for  the  vendee. 
HmL,  that  such  judgment  was  conclusive 
upon  the  vendor  in  a  subseq^udnt  action 
01  ejectment,  brought  bv  him  against  the 
vendee  to  recover  this  disputed  portion  of 
the  premises.— Linton  v.  Harris,  (Ga.)  278. 

7.  A  vendor  gave  bond  for  title,  took  a 
note  for  the  purchase  money,  received  part 
payment,  inaorsed  the  note,  and  put  it  in 
circulation,  and  then,  while  an  action  upon 
it  by  the  holder  against  the  maker  was 
pending,  took  up  the  note,  and  prosecuted 
the  action  for  his  own  benefit.  HM,  that 
he  was  bound  by  the  judgment  rendered 
in  that  action,  although  not  a  party  on  the 
record.— Id. 

8.  The  payee  of  a  bond,  secured  by  a 
trust  deea  in  certain  land,  filed  a  bill  al- 
leging that  the  security  was  insufficient 
to  pay  the  debt  then  overdue,  and  asking 
to  have  the  separate  property  of  a  married 
woman,  one  of  the  makers  of  the  bond, 
applied  to  its  payment,  which  was  denied. 
Utld,  that  the  only  point  adjudicated  in  that 
suit  was  the  right  to  have  the  property, 
not  embraced  in  the  trust  deed,  applied  to 
the  payment  of  the  bond.  —  Legrand  v. 
Rixey'B  Adm'r.  (Va.)  864. 

9.  A  decree  which  was  pleaded  as  re*  ad- 
judicata  did  not  show  upon  which  of  sev- 
eral points  in  litigation  it  was  based,  but 
referred  to  the  opinion  of  the  trial  judge, 
filed  in  the  case,  to  explain  what  was  deter- 
mined, and  the  reasons  therefor.  Held,  that 
such  opinion  became  a  part  of  the  record, 
and  must  be  looked  to.  to  determine  what 
was  in  issue  and  what  was  ad  j  udicated.— Id. 

Collateral  attack. 

10.  If  an  action  heard  by  a  court  having 
no  jurisdiction  should  result  in  a  collusive 
judgment,  such  judgment  will  be  open  to 
attack  whenever  and  wherever  it  may  come 
in  conflict  with  the  rights  or  the  interest  of 
third  persons.— Smith  v.  Coyler,  (Ga.)  406. 

Satisfaction— Evidenoe. 

11.  The  evidence  fails  to  establish  the 
identity  of  the  Judgment,  the  satisfaction 
of  which  is  set  up  as  a  defense  in  this  case, 
with  that  soueht  to  be  renewed  by  the 
plaintiff.  The  Judgment  of  the  court  below 
IS  therefore  affirmed.— Logaa  v.  Logan. 
(8.  C.)  804. 

Correction  and  arrest. 

12.  On  the  defendant's  motion  to  arrest 
judgment,  rendered  without  the  inter ven- 
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tion  of  a  jury,  on  two  notea,  one  of  which 
was  not  due  at  the  time  the  action  was 
brought,  held,  plaintiff  could  have  mofed 
to  amend  by  reducing  the  recovery  to  the 
amount  of  the  note  due.  Without  such 
motion  by  the  plaintiff,  the  whole  Judg- 
ment should  have  been  set  aside. — Sanner 
V.  Sayne,  (Ga.)  6fill. 

18.  Jud£[ment  having  been  rendered  with- 
out the  intervention  of  a  Jury  on  two 
notes,  one  of  which  was  not  due  at  the 
time  the  action  was  brought,  defendant 
moved  to  arrest  the  judgment,  on  the 
ground  that  the  plaintiff  bad  not  given 
evidence  to  establish  his  right  to  recover, 
and  that  the  judge  had  no  authority  to 
render  judgment.  Held,  that  as  the  defects 
alleged  to  exist  in  the  Judgment  appear  on 
the  face  of  the  record,  a  motion  to  arrest 
was  the  proper  remedy  under  sections 
8587,  8588,  Code  Ga.,  and  should  have  been 
granted.— Id. 

14.  In  an  action  to  enforce  cert-ain  judg- 
ments for  the  purchase  price  of  land,  a 
decree  ordering  the  sale  of  the  land  was 
entered  as  by  confession,  and  afterwards, 
but  on  the  same  day,  an  answer  was  filed 
by  leave  of  the  court,  setting  up  the  pend- 
ency of  another  action  concerning  the 
ownership  of  the  purchase  money;  but  the 
decree  was  not  amended  or  stayed,  and  no 
further  notice  was  taken  of  the  answer. 
Under  Code  Va.  c.  167,  §  35,  providing  that 
a  cause  shall  not  be  sent  to  the  rules  or 
continued  because  ah  answer  is  filed,  un- 
less good  cause  is  shown,  hM,  that  the  de- 
cree should  have  been  amended,  or  its 
operation  suspended,  until  the  ownership 
of  the  fund  in  question  was  settled. — Og- 
den  V.  Brown  (Va.)  286. 

Revivor. 

15.  AJudgment  cannot  be  revived,  under 
Code  W.  Va.  c.  189,  §  11,  after  ten  years 
have  elapsed  from  the  return-day  of  the 
last  execution  Issued  thereon,  and  if  more 
than  five  years  of  that  period  elapse  during 
the  life  of  the  execution  debtor,  then  the 
creditor  has  only  the  remainder  of  the  ten 
years  within  which  to  revive  the  judgment 
against  the  personal  representative  of  such 
debtor.— Handy  v.  Smith's  Adm'r.  (W.  Va.) 
604. 

16.  Under  Code  Ga.  §  2914.  providing 
that  a  judgment  shall  become  dormant 
after  seven  years  without  issue  of  execu- 
tion, a  levy  made,  but  dismissed  by  the 
court,  will  keep  the  judgment  alive. — 
Banks  v.  Zellner,  (Ga.)  804. 

Judicial  Salea 

See  Creditors'  Bill,  9;  Equity,  18;  Execution, 
13;  Executors  and  Administrators,  81-^6; 
(hiardian  and  Ward,  2;  Mortgages,  22; 
Partition,  5,  6. 


JURY. 

Prejudice  of  juror,  see  A'ew  Trial,  9, 10, 
Submission  of  issues,  see  Equity ,  11.  lid. 

Competency. 

1.  When  it  appears  that  a  Juror,  sitting 
in  the  trial  of  a  cause,  has  paid  his  taxes 
for  the  fiscal  year  preceding  the  time  he 
was  placed  on  the  jury-list,  as  provided  bv 
Code  N.  C.  §§  1722.  Vm,  he  cannot  be  chal- 
lenged for  cause,  though  he  may  not  have 
paid  his  taxes  for  the  year  preceding  the 
time  of  the  trial.— Sellers  ▼.  Sellers,  (JN .  €.) 
917. 

Sammoning  and  impanneling. 

2.  A  writ,  in  the  usual  form,  commanded 
a  sheriff  to  summon  a  jury  from  a  list  to  be 
furnished  by  the  Judge,  and  to  have  ''there 
this  writ  ana  the  Judged  sUsiot  said  jurors. " 
There  followed  in  the  record  "the  list  of 
venire  referred  to  above,"  signed  by  the 
judge  without  adding  his  official  title,  and 

executed  by  summoning  the  with  in -named 
parties."  Held,  that  it  sufficiently  ap- 
peared that  the  persons  were  summoned 
by  a  list  f  urnishea  and  signed  by  the  Judge. 
--Coleman  v.  Commonwealth,  (Va.)  878, 

8.  A  motion  was  made  to  quash  the  venire 
faeias,  because  the  jury  was  composed  of 
colored  men.  The  court,  in  overruling  the 
motion,  assigned  as  a  reason  that  the  pris- 
oner and  prosecutrix  were  colored,  and  the 
jury  was  composed  of  intelligent  men 
qualified  to  serve  as  jurors.  Held,  that  the 
reason  assigned  by  the  judge  for  refusing 
to  quash  the  writ  is  not  proof  that  it  con- 
trolled the  Judge  In  ordering  them  to  be 
summoned,  and  the  motion  was  properly 
overruled. — Id. 

4.  Where  the  trial  court  has  discretion 
as  to  the  selection  of  the  persons  to  com- 
pose the  jury,  a  new  trial  will  not  be 
awarded  by  an  appellate  court  on  account 
of  objections  to  the  composition  of  the 
jury,  unless  the  trial  court  has  abused  its 
discretion.— Powell  v.  Augusta  &  S.  R.  Co., 
(Ga.)757. 

Objections. 

5.  The  original  jury  panel  was  exhausted. 
Twelve  men  were  summoned  as  talesmen, 
and  the  jury  struck  from  the  panel  thus 
made,  without  objection.  Held,  that  it  was 
too  late  to  raise  an  objection  to  the  jury 
on  a  motion  for  a  new  trial,  as  the  parties 
would  be  considered  to  have  waived  any 
irregularity.— Brown  v.  Autrey,  (Qa.)66e. 
Bight  to  jury  triaL 

6.  Const.  Ga.  art.  6,  $  4,  par.  7,  proTides 
that  the  court  shall  render  Judgment  with- 
out the  verdict  of  a  jurv,  in  all  civil  cases 
founded  on  unconditional  contracts  in 
writing,  where  an  issuable  defense  is  not 
filed  under  oath  or  afilrmation.  Plaintiff 
brought  suit  on   three   promissory  notes 
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bearing  even  date,  add  falling  dtte  on  Jan- 
uary 1,  1886-87-68.  respectively.  They 
were  collateral  to  a  bond  conditioned  that 
if  ^e  first  note  was  not  paid  at  maturity, 
then  the  other  notes  should  become  due. 
Held,  that  the  notes  and  bond  constituted 
an  entire,  conditional  contract,  and  the 
Judge  could  not  try  the  case  without  a 
jury.— Dye  v.  Garrett.  (Ga.)  692. 

7.  Issues  of  fact  arising  in  the  process 
of  an  inquiry  by  commissioners  appointed 
to  allot  a  homestead  claimed  under  execu- 
tion, which  issues  arise  not  upon  the  plead- 
ings, but  merely  upon  exceptions  to  the 
findings  of  fact  by  the  commissioners,  are 
not  such  issues  ox  fact  as  entitle  the  par- 
ties to  a  trial  by  jury.— Beavans  r.  Good- 
rich. (N.  C.)  616. 

ProTinoe  of  jury. 

8.  The  question  of  what  contrarenes  the 
pul^lic  policy  of  a  state  is  not  a  question  of 
fact  to  be  submitted  to  the  Jury,  but  is  a 
question  of  law  to  be  determined  by  the 
court,  ^mith  v.  Du  Bose.  fGa.)  809. 

9.  On  trial  of  an  action  lor  Uie  value  of 
certain  wood  destroyed,  which  the  plaintiff 
testified  belonged  to  him.  and  was  corrob- 
orated by  his  partner.  The  defendant,  on 
cross-examihation,  brought  out  from  these 
witnesses  that,  on  a  former  suit  for  the 
same  wood,  brought  by  the  firm  composed 
of  the  two  witnesses,  they  had  both  testi- 
fied that  the  wood  was  the  property  of  the 
firm.  At  the  close  of  plaintiff's  case  the 
court,  on  defendant's  motion,  granted  a 
nonsuit  on  the  cround  that,  according  to 
the  testimony,  plaintiff  was  not  entitled  to 
recover.  Held  error.  It  was  for  the  jury 
to  say  whether  the  wood  was  the  property 
of  the  firm  or  of  plaintiff.— Holcomoe  ▼. 
Richmond  &  D.  R.  Co.,  (Ga.)  755. 

JustiLces  of  the  Peace. 

Appeal  from,  see  Appeal,  18. 

Appointment  to  fill  vacancy,  see  OoneiUth 
Uonal  Law, 

Jurisdiction,  see  Aengnmeni,  4. 

Misfeasance  in  office,  see  Office  and  Offi- 
cer, 6. 


liANDLOBD  AND  TENANT. 

Abandonment  of  lease,  see  Mines  and  Min- 
ing. 

Estoppel  to  deny  title,  see  Ejeciment,  4. 

Improvements  by  tenant,  see  Husband  and 
Wije,  11,  18. 

Rights  of  tenant  to  bring  ejectment,  death 
of  lessor,  see  ^eetmmi,  1. 

Statutory  lien  on  crops. 

1.  An  agreement  by  which  plaintiff  was 
to  work  upon  defendant's  farm,  the  latter 
to  furnish  the  mules  and  implements  nec- 


essary therefor,  the  defendant's  profits, 
after  paving  expenses,  to  be  aivided 
equally,  does  not  create  between  the  par- 
ties the  relation  of  debtor  and  creditor, 
such  that  the  plaintiff  is  entitled,  under 
Code  N.  C.  g§  1781, 1782,  to  a  lien  upon  the 
crops  for  the  work  so  performed,  but 
abandoned  before  completion,  for  the  fail< 
ure  of  the  defendant  to  perform  his  part 
of  the  agreement.— Grissom  t.  Pickett.  (N. 
C.)  «21. 

2.  An  agreement  set  forth  the  requisites 
of  an  agricultural  lien,  and  proceeded: 
"Now,  *  ♦  ♦  in  pursuance  of  the  law 
in  such  case-made  and  provided;**  and  then 
followed  words  that  purported  to  convey 
the  crops  to  the  plaintiflfs,  coupled  with  a 
trust,  and  a  power  of  sale  to  be  exercised 
in  the  contingency  provided  against,  ac- 
cording to  the  form  of  a  chattel  mortgage. 
Held  that,  as  it  was  the  plain  intent  of  the 
parties  to  make  an  agricultural  lien,  it  must 
be  so  treated,  notwithstanding  its  form. — 
Townsend  v.  McKinnon,  (N.  C.)886. 

8.  The  plaintiff  and  defendant  entered 
into  an  agreement  to  cultivate  a  tract  of 
land  for  the  purpose  of  raising  a  crop;  and 
plaintiffs  agreed  to  make  advances  to  de- 
lendant  for  the  purpose  of  farming  said 
land,  and  said  defendant  to  secure  to  plain- 
tiffs the  sum  so  agreed  to  be  advanced; 
"now,  therefore,  in  consideration  of  said 
advances  to  be  made  as  aforesaid,  defend- 
ant, by  these  presents  does  sell,  transfer, 
sold,  transferred,  and  agreed  to  deliver  to 
[plaintiffs]  so  much  of  the  products  raised 
as  shall  be  sufficient  to  reimburse  plain- 
tiffs. "  Held,  that  the  lien  thus  created  se- 
cured only  such  advances  as  were  made 
snbequent  to  its  execution. — Lowdermilk 
V.  Bostick,  (N.  C.)  844. 

4.  A  lien  executed  and  registered  under 
Code  N.  C.  §  1799.  to  secure  advances  made 
to  persons  engaged  in  cultivating  the  soil, 
provided  that  it  covered  advances  hereto- 
fore made,  and  hereafter  to  be  made.  The 
agreed  facts  showed,  however,  that  no  ad- 
vances were  made  before  the  execution  of 
the  liens.  Held,  that  in  this  respect  the 
lien  sufficiently  complied  with  the  statute. 
— Wooten  V.  Hill.  (N.  C.)  846. 

Priority  over  mortgage: 

5.  A  mortgagee  of  a  cotton  crop,  who,  in 
order  to  gather  and  secure  the  crop,  makes 
further  advances  to  the  mortgagor,  does 
not  thereby  obtain  a  lien  on  the  proceeds 
of  the  sale  of  the  crop  that  takes  precedence 
of  a  lien  created  by  a  second  mortgage  or 
deed  of  trust  executed  to  a  trustee  to  secure 
an  indebtedness  due  from  the  mortgagor  to 
his  wife  for  moneys  advanced  to  him. — 
Weathersbee  v.  Farrar,  (N.  C.)  488. 

6.  Code  N.  C.  §  1799,  provides  that  if  any 
person  shall  make  advancements,  either  in 
money  or  supplies,  to  any  person  engaged 
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In,  or  about  to  be  engaged  in,  the  cultiva- 
tion of  land,  the  person  making  such  ad- 
vance shall  be  entitled  to  a  lien  on  the 
crops  in  preference  to  all  other  liens,  ex- 
isting or  otherwise,  to  the  extent  of  such 
advances.  The  plaintiffs  claim  under  such 
a  lien,  duly  executed  and  registered  April 
2,  1886.  Defendant  claims  under  a  chattel 
mortgage,  duly  executed  and  registered 
January  29. 1830.  Held,  that  plaintiff's  lien 
took  priority  of  the  defendant's  chattel 
mortgage.— Wooten  ▼.  Hill,  (N.  C.)  846. 

Distress  for  rent. 

7.  Under  Acts  S.  C.  of  1885.  pp.  429,  430, 
providing  that  a  warrant  of  seizure  under 
an  agricultural  lien  may  be  vacated  for 
any  of  the  causes  which  would  be  suffi- 
cient to  vacate  a  warrant  of  attachment 
under  the  Code,  the  affidavit  for  the  war- 
rant of  seizure  sufficiently  states  a  cause 
of  action  and  the  amount  claimed  when  it 
alleges  the  renting  of  the  land,  the  giving 
of  a  note  for  the  rent,  its  amount,  that  said 
note  is  justly  due  the  plaintiff*  and  that  the 
defendant  has  refused  payment,  even 
though  there  be  no  averment,  in  terms, 
that  a  cause  of  action  exists.— Monday  v. 
Elmore,  (S.  C.)  65. 

8.  And  the  requirement  of  the  South 
Carolina  Code  that  the  affidavit  for  attach- 
ment should  aver  that  the  defendant  has 
assigned,  disposed  of,  or  secreted,  or  is 
about  to  assign,  dispose  of,  or  secrete  any 

gart  of  his  property .  with  intent  to  defraud 
is  creditors,  is  satisfied  in  a  landlord's 
affidavit  to  foreclose  his  lien  by  an  aver- 
ment that  the  defendant  had  sold  a  portion 
of  his  crop,  and  had  refused  to  pa^  the 
rent  due.  with  intent  to  defeat  the  hen.— 
Id. 

9.  Plaintiff  and  his  wife  rented  certain 
agricultural  land  to  defendants  under 
an  agreement,  which  defendants  signed. 
After  his  wife's  death,  plaintiff  sued  de- 
fendants for  rent  due.  and  obtained  a  war- 
rant of  seizure  under  his  agricultural  lien. 
Held,  that  plaintiff  had  a  right  to  collect 
the  rent,  and  the  warrant  of  attachment 
would  not  be  held  to  have  been  improvi- 
dently  issued  upon  evidence  merely  show- 
ing that  plaintiff's  wife  had  owned  the  fee, 
and  was  dead.— Id. 

liABOENT. 

See,  also,  Receiving  Stolen  Oood$. 

TV  hat  constitutes  oflfense. 

1.  In  order  to  vest  title  under  a  contract 
of  sale,  the  agreement  must  ascertain  the 
precise  article  to  be  delivered,  and  the 
price  should  be  agreed  upon  or  paid:  and, 
where  the  article  purchased  is  to  be  taken 
from  a  bulk,  it  should  be  set  apart  or  de- 
livered, or  there  should  be  an  agreement 
to  consider  it  as  belonging  to  and  held  for 


the  purchaser.  Unless  these  steps  hare 
been  taken,  the  subsequent  carrying  away 
of  the  property  by  the  vendor  does  not 
make  him  guuty  of  larceny. — hoYB  ▼. 
State,  (Ga.)  898. 

Indictment. 

2.  An  indictment  tinder  Code  W  Va.  a 
145,  g  14.  defining  the  offense  of  grand  lar- 
cenv.  which  charges  the  larceny  of  **one 
gelding  horse,  of  the  price  of  $100' "  Instead 
of  one  gelding  horse  of  the  value  of  $100,  ac- 
cording to  the  words  of  the  statute,  is  suf- 
ficient.—Stote  V.  Sparks,  (W.  Va.)40.» 

UBEL  AND  SliANDER. 

Actionable  words. 

1.  A  charge  that  a  postmaster  had  de- 
tained and  broken  open  mail  matter  im- 
putes to  him  an  act  wnich,  if  done,  consti- 
tutes an  Indictable  offense  under  the  laws 
of  the  United  States,  involving  moral  tur- 
pitude and  infamous  punishment,  and  the 
publication  of  such  charge  is  actionable  as 
slander.— Harris  v.  Terry,  (N.  C.)  745. 

2.  A  newspaper  article,  charging  a  real 
estate  agent  with  objecting  to  a  negro  ten- 
ant, who  was  thereby  compelled  to  sell  out 
his  business  at  a  loss,  and  advising  colored 
people  not  to  patronize  the  said  agent,  but 
to  leave  the  "old  skunk  to  himself,  to  stink 
himself  to  death,  **  is  libelous, — Pledger  v. 
State.  (Ga.)  820.» 

Sialice. 

8.  In  prosecutions  for  libel,  malice  is  in- 
ferred from  the  character  of  the  charee. — 
Id. 
Privileged  communications. 

4.  The  presumption  of  malice  arising 
from  the  publication  of  an  article  in  a 
newspaper,  which  advises  people  not  to  do 
business  with  the  prosecuting  witness,  and 
uses  epithets  tending  to  make  him  odious  in 
the  eyes  of  the  public,  is  not  overthrown 
by  evidence  showing  that  the  matter  con- 
tained in  the  libel  was  furnished  as  an  item 
of  news,  concerning  a  commercial  trans- 
action.—Id. 

Evidence. 

5.  The  court  refused  to  allow  defendant* 
in  an  action  for  libel,  to  show  the  circum- 
stances of  a  difficulty  he  had  had  with  the 
plaintiff.  Held,  that  it  was  properly  de- 
nied, being  admissible  neither  as  justifica- 
tion nor  in  mitigation  of  damages.— Brown 
V.  Autrey,  (Ga.)669. 

6.  In  a  prosecution  for  libel,  evidence  of 
a  conversation  which  took  place  between 
the  prosecuting  witness  and  a  third  person, 
in  the  absence  of  the  defendant,  relating 
to  the  transaction  out  of  which  the  publi- 
cation grew,  and  which  tended  to  show 
the  falsity  of  the  charge,  is  admissible, 
where  the  conversation  took  place  prior  to 
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the  connection  of  the  defendant  with  the 
matter.— Pledger  ▼.  State,  (Ga.)  8^0. 

InstmotioiiB. 

7.  It  is  not  error  for  the  conrt  to  refuse 
to  "chari^  that.  In  ** prosecutions  for  libel, 
th^  truth  may  be^i ven  in  evidence. "  where 
no  proof  has  been  submitted  to  the  Jurj  of 
the  truth  of  the  statements  charged  as  li- 
belous.— Id. 

Damages — Beview  on  appeal. 

a  Code  Qa.  §  8067,  provides  that,  in 
cases  of  tort,  when  the  entire  injury  is  to 
the  peace  and  feelings  of  the  plaintiff,  no 
measure  of  damages  can  be  prescribed; 
and  that  the  verdict  of  the  jury  should  not 
be  disturbed  unless  the  court  suspect  bias 
or  prejudice.  Heid,  that  in  an  action  for 
libel,  unless  it  apeear  from  the  facts  that 
the  jurv  was  influenced  by  improper  mo- 
tives, tneSr  verdict  should  stand.— Brown 
V.  Autrey,  (Ga.)  669. 

Beftisal  of  witness  to  give  name  of 

auttior. 

9.  Upon  a  prosecution  for  libel,  under 
Oode  Ga.  g  4022,  the  court  may  fine  and 
imprison  the  publisher  of  the  newspaper 
containing  the  libel,  who  refuses  to  give  up 
the  real  name  of  the  author  of  the  publica- 
tion, or  to  testify  at  all.  although  he  may 
have  been  indicted  for  the  same  offense. — 
Pledger  ▼.  State,  (Ga.)  820. 

UOENSXL 

8ee,  also.  Intoxicating  Liqwfrs,  2-i, 

Between  individuals. 

1.  An  executorv  license  to  cut  trees  after 
the*' scrape"  has  been  taken  off  is  modified 
by  notice  not  to  cut  till  the  "stuff"  has 
been  removed. — Colcord  v.  Carr,  (Ga.)  617. 

2.  Where  the  original  license  was  by  let- 
ter to  a  third  person,  and  by  oral  commu- 
nication from  that  person  to  the  licensee,  a 
subsequent  modification  by  parol  would  be 
eflective.*-Id. 

liens. 

See  Attorney  and  CUent,  8;  Faetan  and 
Brokers;  Homestead,  7-9;  Landlord  and 
Tenant,  1-6;  Mortgages,  7-11;  Partition,  8; 
Fledge;  Vendor  and  Vendee,  12,  18. 

lilMITATION   OF   ACTIONS. 

Action  on  insurance  policy,  see  Inettrance, 

11. 
Action  on  judgment,  see  Execution,  19. 
Breach  of  promise,  see  Breach  of  Marriage 

Promise, 
Running  of  the  statute,  disclaimer  of  trust, 

see  Executors  and  Administrators,  14. 


To  what  oases  applicable. 

1.  Though  a  note  secured  by  a  mortgage 
may  be  barred  by  the  statute  of  limitations, 
it  does  not  necessarily  follow  that  the  right 
to  satisfy  the  mortgage  by  seizure  and  sale 
of  the  mortgaged  cnattels  is  also  barred. — 
McQowan  v.  Reid.  (S.  C.)  337.» 

2.  Code  N.  C.  §  1177,  provides  that  all 
misdemeanors,  except  malicious  mischief 
and  other  malicious  misdemeanors,  shall 
be  presented  or  found  by  the  grand  jury 
within  two  years  from  the  commission  of 
the  offense.  To  an  indictment  for  an  at- 
tempt, in  a  wanton  and  malicious  manner, 
and  by  uttering  a  slanderous  charge,  to 
destroy  the  reputation  of  an  innocent 
woman,  the  defendant  pleaded  the  limita- 
tion. Held,  that  the  offense  charged  in  the 
indictment  is  a  malicious  misdemeanor, 
and  falls  within  the  exception  of  the  stat- 
ute.—State  V.  Claywell,  (N.  C.)  ©20. 

Adverse  possession. 

8b  Possession  remaining  with  the  grantor, 
and  never  surrendered,  is  hold  under  the 
grantee,  and  is  not  adverse;  and  neither 

f)rescription  nor  the  statute  of  limitations 
s  available  as  a  defense  to  an  action  of 
ejectment  founded  on  the  deed.— Jay  v. 
Welchel,  (Ga.)906. 

4.  Where  a  chattel  mortgagor  was  per- 
mitted by  the  mortgagee  to  remain  in  pos- 
session of  the  chattels  mortgaged  for  six 
years  after  the  right  of  the  mortgagee  had 
accrued,  such  possession  not  being  openly 
adverse,  the  ri^ht  of  the  mortgagee  to  seize 
the  mortgaged  property  is  not  barred  by 
the  statute  of  limitations.— McGowan  v. 
Reid,  (S.  C.)  887. 

Bunning  of  the  statute. 

6.  As  against  the  indorser  of  a  note  after 
maturity  the  statute  of  limitations  begins 
to  run  from  the  date  of  the  indorsement, 
and  not  from  the  maturity  of  the  note. — 
Graham  v.  Roberson.  (Ga.)  611. 

6.  Where  the  treasurer  of  a  corporation 
deposited  with  defendant,  as  security  for 
his  personal  debt,  certain  bonds  belonging 
to  the  corporation,  and  subsequently,  with 
knowledge  that  the  deposit  was  without 
authority,  the  defendant  asserted  the  right 
to  hold  the  bonds,  and  denied  the  claim  of 
the  corporation  thereto,  held,  that  the 
statute  of  limitations  began  to  run  when 
the  defendant,  upon  being  advised  of  the 
plaintiff's  claim  to  the  bonds,  continued  to 
retain  and  exercise  dominion  over  them. — 
University  of  North  Carolina  v.  State  Nat. 
Bank,  (N.C.)  859. 

Disabilities  and  exceptions. 

7.  The  minority  of  one  co-tenant  will 
protect  the  interests  of  his  adult  co-tenant 
from  the  operation  of  the  statute  of  limita- 
tioil^  during  such  minority.  —  Boozer  v. 
Teague,  (S.  C.)  551. 
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8.  When  ^n  action  has  accrued  to  a  party 
capable  of  suing  against  a  party  who  may 
be  sued,  the  statute  of  limitations  begins  to 
ran,  unless  this  be  prevented  by  the  case 
coming  within  some  exception  to  the  stat- 
ute; and  alter  it  has  begun  to  run  its  run- 
ning is  not  suspended  because  of  the  subse- 
quent death  oi  either  of  the  parties,  or  be- 
cause of  the  lapse  of  time  before  either  has 
a  personal  representative.  —  Handy  ▼. 
Smith's  Adm'r,  (W.  Va.)  604. 

9.  In  an  action  against  a  city  to  recover 
damages  for  personal  injuries,  plaintiff's 
suit  was  dismissed  for  want  of  service. 
Immediately  after  the  cause  became  barred 
by  the  statute  of  limitations.  EM,  that 
this  was  not  such  a  case  as  comes  under 
Code  Ga.  §2932,  which  provides  that,  where 
a  suit  is  pending,  and  the  cause  becomes 
barred  during  its  pendency,  plaintiff,  after 
the  suit  has  oeen  dismissed  or  discontin- 
ued, or  a  nonsuit  suffered,  can  avoid  the 
statute  by  bringing  another  suit  in  six 
months.— JicQhee  v.  City  of  Qalnesville, 
(Oa.)670. 

Pleading  the  statute. 

10.  An  averment  in  answer  to  an  action 
on  an  account,  that  *"  for  a  further  defense 
the  account  is  barred  by  the  statute  of 
limitations. "  is  not  a  sufficient  mode  of  in- 
terposing the  bar  of  the  statute.  The  an- 
swer should  set  forth  facts  tending  to  show 
that  the  promise  was  not  made  within  the 
legal  period  of  limitation.— Walker  v.  Lar- 
rey,  (S.  C.)  63. 

JJB  PENDENS. 

Motion  to  dismiss. 

A  motion  was  made  to  dismiss  a  suit,  and 
denied,  and  a  bill  of  exceptions  taken 
pendente  lite.  The  trial  resulted  in  a  mis- 
trial. At  a  second  trial,  before  another 
judge,  the  motion  was  renewed.  He  re- 
fused to  consider  it.  Held,  that  as  the  ex- 
ception to  the  first  decision  was  then  pend- 
ing and  undetermined,  the  second*  judge 
was  estopped  from  examining  the  matter. 
—Runnals  v.  Aycock,  (Qa.)  657. 


MALICIOUS    FBOSEOUnON. 

8ee  also,  False  ImprtMnment 

Action  against  corporation,  pleading,  see 
Corporations,  4. 

Malicious  foreolosure. 

1.  In  an  action  for  maliciously  foreclos- 
ing certain  mortgages,  the  declaration,  so 
far  as  it  related  to  malice  and  want  of  prob- 
able cause,  and  to  the  termination  of  the 
foreclosure  suit,  alleged  that  defendants 
had  foreclosed  certain  mortgages  givan  to 
secure  an  unsatisfied  claim  against  plain- 


tiff, and  had  levied  on  and  sold  the  mort- 
gaged property,  thereby  injuring; plaintiff's 
business;  that  one  of  such  mortgages  was 
given  in  consideration  of  defendaafs  agree- 
ment to  give  plaintiff  indulgence,  and  that 
defendants  refused  further  indulgence. 
Held  that,  as  there  was  no  averment  of  cir- 
cumstances sufficient  to  satisfy  a  reason- 
able man  that  defendants  had  no  ground 
for  proceeding  but  their  desire  to  injure 
plaintiff,  and  no  averment  that  the  fore- 
closure proceedings  had  terminated  favor- 
ably to  plaintiff,  the  declaration  was  bad  on 
demurrer. — ^Marable  v.  Mayer,  (Ga.)  429. 

2.  In  an  action  for  ndaliciouBly  foreclos- 
ing a  mortgage,  want  of  probable  cause 
cannot  be  inferred  from  the  existence  of 
malice. — ^Id. 

MANDAMUS. 

To  sign  bill  of  exceptions,  see  CmmUes,  1; 
BxcepUone,  Bill  of,  1,  4. 

Form  of  wnt. 

1.  When  a  mandamus  is  asked  to  compel 
a  court  to  settle  and  sign  a  bill  of  excep- 
tions, it  is  not  necessary,  generally,  in  the 
mandamus  nisi,  to  set  out  the  bill  of  excep- 
tions tendered  and  asked  to  be  settled  and 
signed.— Poteet  v.  Oonnty  of  Cabell,  iW. 
Va.)W. 

Betum. 

2.  In  an  application  for  mandamus,  to 
compel  defenaant,  as  county  treasurer,  to 
turn  over  to  plaintiff,  as  treasurer  of  a 
school -district,  certain  moneys  alleged  to 
be  in  defendant's  hands  belonging  to  the 
school-district,  the  summons  was  issued 
and  made  returnable  before  the  Judge  of 
the  superior  court  at  chambers.  In  the 
supreme  court  defendant  moved  to  dismiss 
the  action,  on  the  pound  that  the  trial 
court  had  no  Jurisdiction  under  the  Code, 
§  628,  which  provides:  ''In  ail  such  appli- 
cations, [for  writs  of  mandamus^]  when  the 
plaintiff  seeks  to  enforce  a  money  demand, 
the  summons,  pleadings,  and  practice  shall 
be  the  same  as  is  provided  for  in  civil  ac- 
tions. "  Held,  that  the  summons  was  im- 
properly returnable  before  the  Judge  at 
chambers,  and  that  he  had  no  jurisdiction, 
and  that  the  objection  to  the  Jurisdiction 
may  be  taken  at  any  time. —  Rogers  v. 
Jenkins.  (N.  C.)  821. 

3.  The  return  by  a  court,  to  a  mandamus 
nisi  to  show  cause  why  it  should  dot  be 
compelled  to  sign  a  bill  of  exceptions,  that 
the  bill  did  not  state  the  facts  truly,  is  con- 
clusive.—Potest  V.  County  of  Cabell.  (W. 
Va.)97. 

MABBIAOE. 

See,  also.  Divorce;  Husband  and  Wifs. 
Conditions  in  restraint  see  WiU,  7. 
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Solemnisation  and  yalidlt^. 

1.  Common-law  marriages,  contracted  in 
^est  Virginia,  are  not  recognised  bv  the 
courts  of  that  state  as  valid. —BeTorlin  ▼. 
3everlin,  (W.  Va.)  88. 

2..  No  marriage  contracted  in  West  Vir- 
ginia is  valid  when  it  affirmatively  appears 
hat  it  has  not  been  solemnized  according 
o  the  requirements  of  the  statutes  on  that 
subject,  although  the  parties  may  there- 
after have  associated  and  cohabited  to- 
gether as  husband  and  wife.— Id. 

MASTER  AND  SEBVABT* 

ilalicious  punishment  of  apprentice,  see 

AssatUt  and  Battery,  1,  2. 
kope  of  employmeni  see  FaUe  Impriion- 

ment,  4 

:>i8charge— Action  for  wages. 

1.  A  discharged  servant  sued  on  a  con- 
ract  for  wages  due  for  the  whole  term,  and 
he  jiiij  found  the  whole  amount,  without 
leductinff  the  earnings  of  the  servant  after 
eaving  the  service;  but  the  trial  court  re- 
[uired  the  plaintiff  to  deduct  that  amount. 
>r  have  the  verdict  set  aside.  BM.  that 
lefendant  had  no  cause  for  complaint — 
daxelbaum  v.  LImberger.  (Qa.)  257. 

2.  Where  a  discharged  servant  sues  on 
he  contract  for  wages  due  for  the  whole 
arm,  and  the  defendant  sets  off  the  earn- 
Dgs  of  the  servant  after  leaving  the  serv- 
ce,  it  is  harmless  error  to  permit  the  serv- 
,nt  to  show  his  expenses  in  obtaining  em- 
iloyment,  for  the  purpose  of  reducing  the 
.mount  of  the  earnings,  if  the  Jury  render 
,  verdict  for  the  whole  amount  of  wages. 
.Dd  the  plaintiff  deducts  all  his  earnings, 
.8  required  b^  the  court,  after  verdict. — Id. 

3.  Where,  in  an  action  by  a  discharged 
ervant  on  the  contract,  for  wages  due  for 
he  whole  term,  the  defendant  sets  up  in- 
lompetency  in  the  servant  as  the  ground 
'f  the  discharge,  the  question  of  incompe- 
ency  is  for  the  jury  to  determine. —Id. 

Apprentices — ^Action  on  bond« 

4.  Code  K.  C.  §  10.  provides  that  **  the  ap- 
rentice  mav  bring  an  action  on  such  in- 
enture  in  the  name  of  the  cleric  and  his 
uccessors,  and  recover  any  damages  sus- 
ained  by  reason  of  the  breach  of  the  cove- 
auts  contained  in  said  indenture."  The 
ond  sued  on  ran  to  P.  T.  Massey,  judge  of 
•robate.  but  the  action  was  brought  in  the 
ame  of  his  successor.  L.  R.  Wadaell«  upon 
he  relation  of  the  apprentice,  to  recover 
or  alleged  breaches  of  the  bond  by  the 
laster  of  the  apprentice.  Hsid,  that  the 
uit  was  properly  brought.  —  Creech  v. 
Jreech,  (N.  C.)8U. 

5.  In  an  action  on  an  apprentice  bond, 
be  evidence  tended  to  show  that  the  ap- 
rentice  was  required  to  work  beyond  his 


capacity;  that,  in  order  to  complete  his 
task,  he  sometimes  worked  in  the  night; 
and  that  if  he  failed  he  was  whipped* 
Held,  that  these  facts  warranted  a  cnarge 
that  the  plaintiff  could  recover,  if  any* 
thing,  only  the  damages,  if  any,  caused  by 
a  breach  of  the  bond;  and  that,  if  the  jury 
should  find  that  the  plaintiff  suffered  actual 
damsge  by  permanent  iniury  to  his  health, 
they  shoula  say,  from  die  evidence,  what 
the  damage  was.--Id. 

6.  In  inch  a  case  the  judge  charged  the 
jury  that  the  plaintiff  could  not  recover  ex- 
emplary or  punitive  damages.  HM,  that 
tliis  was  as  favorable  to  the  defendant  as 
could  be  justlv  asked.— Id. 

7.  In  an  action  for  damages  on  a  breach 
of  an  apprentice  bond,  the  judge  charged 
the  jury  that** there  was  no  evidence  of 
actual  damage,"  and  that,  ''if  they  should 
find  that  the  plaintiff  had  suffered  actual 
damage  by  permanent  injury  to  his  health, 
♦  ♦  *  they  should  say,  from  the  evi- 
dence, what  that  damage  was, "  etc  BM 
that,  by  "actual  damage,"  reference  waa 
had  to  such  direct  damages  as  could  be 
fixed  by  evidence,  and  weighed  and  meas- 
ured by  the  jury,  and  it  was  not  meant  that 
there  was  no  evidence  tending  to  show 
such  damages  resulting  to  the  plaintiff  from 
the  breaches  complained  of  as  would  en- 
title him  to  more  tnan  nominal  damages. — 
Id. 

Negligence  of  master. 

8.  In  an  action  bv  a  wife  against  a  rail- 
road company  for  the  killing  of  her  hus- 
band, a  bridge-keeper  in  defendant's  em- 
ploy, the  evidence  showed  that  a  piece  of 
wood,  fluch  as  was  used  in  firing  the  defend- 
ant's engines,  was  found  shortly  after  the 
passinffof  trains,  Iving  in  the  bridge,  and 
plaintiff's  husband,  lyin^  there  with  it, 
dead,  his  head  mashed  with  that  piece  of 
wood.  Held,  this  evidence  was  ample  to 
justify  the  denial  of  a  nonsuit. — Central  R. 
R.  V.  Rouse,  (Ga.)  807. 

9.  Where  an  employe  of  the  P.  R.  &.  A, 
Ry.  Co.  was  killed  while  riding  on  a  car 
over  a  connecting  line  belonging  to  the  A. 
&  K.  Co.  owing  to  the  defective  construc- 
tion of  the  latter's  line,  the  widow  of  de- 
ceased is  entitled  to  maintain  her  action 
for  damages  for  his  death  against  the  A.  & 
K.  Co.  whether  deceased  was  a  co-employe 
of  the  persons  on  the  A  &  K.  line  or  not. 
Killian  v.  Augusta  &  K.  R.  Co.,  (Ga.)  621. 

Contributory  negligence. 

10.  Where  an  employe  of  a  railroad  com- 
pany, engaged  in  coupling  cars,  was  in- 
jured by  reason  of  the  alleged  defective 
condition  of   the   draw-head,  and  it  ap- 

E eared  that,  shortly  before  the  accident, 
e  had  uncoupled  the  same  car,  and  that  it 
was  his  duty  to  know  of  the  defect,  if  it 
existed,  and  to  report  it,  and  to  observe 
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the  can  and  the  couplings  so  as  to  deter- 
mine, before  attempting  to  couple  them, 
what  kind  of  a  link  to  use.  and  by  failing 
to  observe  the  disparity  in  the  height  of 
the  draw-heads  he  bad  used  a  straight  link» 
held,  that  he  was  guilty  of  such  contribu- 
tory negligence  as  precluded  recovery. — 
Norfolk  &  W.  R.  Co.  v.  Bmmert,  (Va.)145. 
11.  Plaintiff,  a  brakeman  in  the  employ 
of  a  railroad  company,  who.  although  a 
minor,  was  allowed  by  his  father  to  find 
employment  for  himself,  had  his  band 
crushed  by  being  caught  between  the  dead- 
blocks  while  coupling  cars.  He  testified 
that  he  thought  the  cars  were  coming  too 
fast,  and  signaled  to  stop  them,  but  al- 
though they  did  not  stop,  and  he  still 
thought  that  they  were  moving  too  fast, 
he  stepped  in  between,  and  attempted  to 
make  the  coupling.  He  understood  the 
construction  of  draw-beads  and  dead- 
blocks,  and  knew  that  it  was  dangerous  to 
fet  his  hand  between  the  dead-blocks. 
(eld,  that  in  accepting  the  employment. 
he  assumed  the  risks  incident  to  it,  and 
that  his  injury  resulted  from  such  risks, 
or  his  own  negligence,  and  that  the  com- 

Sany  was  not  responsible. — Norfolk  &  W. 
;.  Co.  V.  Cottrell,  (Va.)  123. 

Master  in  Chancery. 

See  Equity,  18. 

Mechanics'  liens. 

Priority,  see  Carp<n'aiion»,ti. 

MINES  AND  MININa 

Mining  leases — Abandonment. 

Where,  under  a  mining  lease,  the  ore  and 
minerals  were  sold,  and  the  lessee  invested 
with  mining  rights  which  were  to  begin  at 
any  time  after  the  date  of  the  agreement, 
the  compensation  to  be  paid  quarterly  as 
the  ore  was  mined,  but  no  time  was  speci- 
fied for  the  work  to  end,  or  the  rights  to 
expire,  but  the  lessee  was  given  the  right 
and  privilege  of  removing  from  the  leased 
premises  at  any  time  any  machinery,  build- 
ings, fixtures,  or  improvements  made  or 
erected  upon  it  by  the  lessee,  held,  that  the 
lessee,  having  the  right  to  terminate  the 
lease  at  any  time,  and  having  abandoned 
the  work,  failed  to  mine,  and  to  make  the 
quarterly  payments  as  the  lease  provided, 
thereby  terminated  the  estate;  and,  having 
refused  to  execute  the  contract  according 
to  its  plain  and  reasonable  interpretation, 
could  not  maintain  any  other  rights  con- 
cerning the  same,  and  equity  would  decree 
a  rescission  and  cancellation  of  the  agree- 
ment of  record. — Cowan  v.  Radford  Iron 
Co.,(Va.)120. 


KOBTaAOES. 

See,  also,  C^koM  Morigagm. 

Action  for  malicious  foreclosure,  see  Jfo- 

UciouM  Prosecution^  1.  2. 
Declarations  of  mortgagee,  see  Eitopp^,  ft. 
Foreclosure,  see  AasignmenU  1. 
Lien,  see  Corporations,  5,  6. 
Securing  advances,  see  Assignment,  1,  8. 

What  constitutes — Absolute  deed. 

1.  A  deed  of  bargain  and  sale,  absolute 
in  its  terms,  and  purporting  to  convey  the 
fee  In  consideration  of  (90  in  luind  paid, 
passes  title;  and  an  indorsement  upon  it, 
signed  by  the  grantee,  to  the  effect  that  the 
deed  is  to  be  returned  to  the  grantor,  can- 
celed, on  condition  that  the  grantor  shall 
pay  to  the  grantee  $90  by  a  specified  time, 
with  interest,  does  not  convert  the  instru- 
ment into  a  mortgage.— Jay  v.  Welchel, 
(Qa.)  906. 

2.  If  a  convevance  was  really  made  as 
security  for  a  debt,  the  appropriate  equi- 
table relief  may  be  admmistered  under 
proper  pleadings. —Id. 

Parol  evidenoe  to  show. 

8.  When  a  deed  is  absolute  upon  its  face, 
its  legal  effect  cannot  be  varied  by  evi- 
dence of  a  parol  agreement  that  it  was 
given  on  condition  that  the  grantee  should 
pay  two  notes  given  by  the  grantor  for  the 
deferred  payments  of  the  purchase  money 
on  the  sale  of  the  land  to  the  latter.— 
Boozer  v.  Teague,  (8.  C.)  551. 

Bequiaites— Attestation. 

4.  The  attestation  of  a  mortgage  to  a 
corporation  by  an  employe  of  the  corpora- 
tion, together  with  one  other  witness,  is 
sufficient  proof  of  its  execution  to  admit  it 
to  record  or  in  evidence,  and  its  record  is 
therefore  notice  to  a  subsequent  purchaser. 
— Conley  v.  Campbell  Printing-Press  A 
ManufgGo..(Ga.)885. 

Coi^sideration — Evidence  to  show. 

5.  Parol  evidence  is  competent  to  show 
that  a  mortgage  purporting  to  secure  a  note 
of  an  amount  certain,  therein  described. 
was  in  fact  security  for  future  advances 
not  to  exceed  the  sum  specified  as  the 
amount  of  the  note.— Moses  v.  Hatfield* 
(8.  C.)588.» 

*—— Invalid  note. 

6.  A  mortgage  on  real  estate,  given  to 
secure  a  debt,  the  amount  and  terms  of 
which  sufficiently  appear  therein,  is  valid, 
and  may  be  enforced  against  the  estate  of 
the  maker,  although  the  note  representing 
the  same  debt  is  declared  void,  because  of 
a  material  alteration  made  therein  by  the 
payee  after  the  death  of  the  maker. — 
Bmith  V.  8mith,  (3.  a.)7a 
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FiioritiaB — ^Beoorduier* 

7.  The  Boatb  Carolina  act  of  1876,  amend- 
ing the  act  of  1848  8o  as  to  allow  mortgages 
to  be  recorded  after  the  60  days  fixed  as  a 
limit  by  the  act  of  1848,  and  declaring  that 
they  should  take  effect  from  the  date  of  the 
record,  is  restricted  in  its  operation  bv  its 
terms  to  mortgages,  etc.,  executed  and  de^ 
livered  after  January  1 ,  1877.  A  mortgage, 
therefore,  executed  December  18. 1865,  and 
recorded  March  17,  1866,  is  void  as  to  a  pur- 
chaser of  the  mortgaged  premises  who 
bought  December  6, 1^,  without  actual 
notice  of  the  mortgage.— Bloom  r.  8ims,  (S. 
C.)*>. 

8.  A  debt  of  a  corporation  secured  by 
mortgage  was  assumed,  and  a  new  mort- 
gage given,  by  another  corporation,  and 
the  first  mortgage  was  canceled  of  record. 
Subsequently,  the  original  debtor  resumed 
the  debt,  giving  a  new  mortgage,  and  the 
second  mortgage  was  canceled.  Under  the 
registration  laws,  (CodeN.  C.  §§  1254, 1271.) 
held  that,  as  against  intermediate  creditors, 
no  lien  or  priority  could  be  claimed  under 
the  canceled  mortgages.  —  Traders'  Nat. 
Bank  ▼.  Lawrence  Manuf'g  Co.,  (N.  C.)868. 

Belease. 

9.  In  an  action  to  foreclose  a  mortgage, 
given  by  the  defendant  M.,  conditioned  to 
pay  in  one  year  from  its  date  certain  over- 
drafts bv  her  husband,  a  member  of  the 
firm  of  8.  &  Son,  amounting  to  $1,500,  held, 
that  deposits  of  the  firm,  made  before  the 
expiration  of  the  year,  in  pursuance  of  a 

Srior  agreement  that  th^  might  be  with- 
rawn  and  used  in  the  firm  business,  did 
not  operate  as  an  extinguishment  of  the 
overdrafts  existing  at  the  time  the  mort- 
gage was  given,  and  consequently  did  not 
release  the  lien  of  the  mortgage,  so  as  to 
give  a  junior  mortgagee  a  priority  of  lien. 
—Sawyer  v.  Senn,  (S.  C.)  298. 
.  10.  Subsequent  to  the  execution  of  the 
mortgage,  a  note  for  the  sum  of  |1,500  was 
made  by  the  defendant  M.  to  S.  &  Son,  and 
by  them  transferred  to  the  plaintiff,  who 
gave  them  credit  for  the  amount  on  their 
deposit  account.  The  note  was  given  to 
change  the  form  of  the  firm's  indebtedness 
to  the  bank  from  overdrafts  to  bankable 
paper,  in  order  that  the  plaintiff  might 
make  a  better  showing  to  the  comptroller  of 
the  currency.  Afterwards  the  note  was  re- 
turned canceled,  and  the  mortgage,  which, 
in  the  mean  time,  had  remained  in  plain- 
tiff's possession,  was  revived.  Meld  that,  as 
the  note  was  never  intended  as  a  payment 
of  the  overdrafts,  it  did  not  operate  as  a  re- 
lease of  the  mortgage,  and  that  the  junior 
mortgagee,  whose  debt  was  not  created 
until  after  this  transaction,  waa  not  enti- 
tled to  a  priority  of  lien.— Id. 

IL  A.  and  B.  having  executed  a  deed 
of  trust  to  secure  their  bond,  the  hus- 


band of  A.,  to  prevent  a  sale  of  the  land 
under  the  deed  of  trust,  agreed  with  the 
creditor  that  in  consideration  of  an  exien- 
sfon  of  time  for  the  payment  of  the  bond 
he  would  make  stated  payments  thereon, 
and  on  default  in  making  such  payments, 
the  land  might  be  sold.  A.  and  her  hus- 
band had  previously  assigned  to  the  cred- 
itor their  interest  in  a  judgment  which  was 
to  be  applied  upon  the  bond  when  collected. 
Upon  the  husband's  default  the  creditor 
advertised  the  land  for  sale.  On  a  Jsill  filed 
by  B.  and  her  husband  to  restrain  such 
sale,  held,  that  A. 's  husband  and  those  rep- 
resented by  him  were  bound  by  his  agree- 
ment, and  that  such  a^eement  did  not  op- 
erate to  release  B.'s  interest  in  the  land 
from  liability  under  the  trust  deed,  or  to 

g^stpone  its  liability  to  sale. — Legrand  v. 
ixey'sAdm'r,  (Va.)864. 

Foreolosnre-*Partie8. 

13.  Under  Gen.  St.  8.  C.  S  2289.  the  legal 
title  upon  the  execution  of  a  mortgage  of 
real  estate  remains  in  the  mortgagor,  and, 
when  the  mortgagor  dies  leaving  his  wife 
and  children  in  possession,  the  title  de- 
scends to  them,  and  the  premises  cannot 
be  sold  by  the  assignee  of  the  mortgage 
under  a  power  of  sale  contained  in  the 
mortgage  without  making  the  mortgagor's 
heirs  at  law  parties  to  the  proceedings.— 
Johnson  v.  Johnson,  (S.  C.)  606. 

18.  The  personal  representatives  of  a  de- 
ceased mortgagor  of  real  estate  are  not 
necessary  parties  to  an  action  to  foreclose 
such  mortgage,  and  the  heirs  of  the  mort- 
gagor cannot  by  demurrer  require  that  such 
personal  representatives  be  brought  in  as 
parties  defendant.  Trapier  v.  Waldo,  16 
8.  C.  276.  distinguished.— Butler  v.  Will- 
iams, (8.  C.)  211. 

14.  A  demurrer  will  not  lie  to  a  complaint 
to  foreclose  a  mortgage  on  the  ground  that 
the  personal  representatives  of  the  mortga- 
gor are  not  joined  as  parties,  even  though 
there  is  in  the  complaint  a  demand  for 
judgment  for  the  deficiency,  as  the  demand 
for  relief  constitutes  no  pan  of  the  com- 
plaint.—Id. 

15.  The  heirs  at  law  of  a  deceased  mort- 
gagor are  not  necessary  parties  to  a  suit 
brought  to  foreclose  the  mortgage,  when 
such  mortgagor  had,  during  bis  life-time, 
made  an  assignment  of  all  his  estate,  both 
real  and  personal,  for  the  benefit  of  his 
creditors.— Id. 

Pleading* 

16.  A  complaint  in  foreclosure  which 
alleges  that  defendant  "executed  and  de- 
livered to  F.  &  Co.  his  deed,  and  thereby 
conveyed  b^  way  of  mortgage  to  the  said 
F.  &  J.,  their  heirs  and  assigns,  the  follow- 
ing lands,"  etc.,  and  which  refers  to  the 
mortgage,— the  latter  reciting  that  F.  & 
J.  were  copartners,  trading  under  the  firm 
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name  of  F.  &  Co..— is  tubstantiallT  a  suffi- 
cient allegation  of  the  mortgagees  copart- 
nership.—Moses  V.  Hatfield,  (S.  C.)588. 

17.  In  a  suit  to  restrain  a  sale  of  lands 
under  a  deed  of  trust  given  to  secure  an 
unpaid  balance  of  purchase  moner,  com- 
plainants, the  mortgagors,  claimed  credit 
as  against  such  balance  for  damages  for 
the  cutting  of  timber  upon  a  portion  of  the 
lands,  which  portion  they  alleged  had  been 
conveyed  by  their  vendor,  a  defendant  in 
the  suit,  to  other  persons*  prior  to  the  con* 
veyance  thereof  to  them.  The  bill  did  not 
state  that  plaintiffs  had  been  deprived  of 
any  portion  of  the  lands,  or  that  the  cutting 
took  place  after  the  conveyance  to  them, 
or  that  it  had  been  done  by  their  vendor. 
HM,  that  the  bill  was  demurrable  for  lack 
of  certainty  and  precision. — Cleaver  v. 
Mathews.  (Va.)  430. 

Foreclosure  —  Administraticm     in 
bankraptoy. 

18.  That  mortgaged  property  is  subject 
to  be  administered  in  bankruptcy  will  not 
entitle  the  mortgagor  to  resist  the  admin- 
istration of  it  by  foreclosure  and  sale  un- 
der proceedings  in  the  appropriate  court  of 
the  state.— Broach  v.  Powell,  (Ga.)  768. 

Production  of  note  as  proof. 

19.  Where  a  mortgage  purports  to  secure 
a  note  therein  described,  but  the  petition 
in  foreclosure  alleges  that  there  was  no 
such  note,  but  that  the  mortgage  was  in- 
tended to  secure  future  advances,  itiscom- 

?fetent  for  the  court  to  decree  foreclosure 
or  the  amount  of  such  advances,  without 
requiring  production  of  the  mythical  note, 
or  proper  excuses  for  its  non-production. 
Moses  V.  Uatfleld.  (8.  C.}538. 

Marshaling  securities. 

20.  Where  two  makers  of  a  joint  and  sev- 
eral note  for  $3,000  execute  jointly  two 
mortgages— one  for  $1,000,  ana  the  other 
for  $3.000— to  secure  it,  the  mere  fact  that 
the  $2,000  mortgage  is  on  property  owned 
Jointly,  while  the  other  is  on  property 
owned  by  but  one  of  the  mortgagors,  raises 
no  presumption  of  intention  on  the  part  of 
the  mortgagors  that  such  $2,000  mortgage 
was  given  as  primary  security.  —  Dial  v. 
Gary.  (S.  C.)84. 

Improvements. 

21.  In  an  action  to  foreclose  a  mortage, 
a  claim  for  improvements  cannot  be  miuie 
under  Gen.  St.  S.  C.  ^  1835,  and  amendment, 
19  St.  348,  giving  the  right  to  claim  improve- 
ments after  final  Judgment  in  an  action 
**for  the  recovery  of  lands  and  tenements. " 
— Lessly  v.  Bowie,  (8.  C.)  199. 

General  order  and  formal  de- 
cree. 

22.  A  bill  to  foreclose  two  mortgages — 
one  for  $1,000.  and  the  other  for  $2,000— 


set  out  that  they  iwre  botk  giren  as  se- 
curity for  a  Joint  and  several  promissory 
note  of  the  mortgagors  for  $8,000.  The 
property  covered  by  the  $2,000  mortgage 
was  owned  Jointly  by  both  mortgagors ;  and 
that  covered  by  the  other,  by  only  one. 
The  prayer  of  the  bill  was  that  each,  piece 
be  sold,  and  the  proceeds  of  each  sale  be 
applied  to  its  debt,  or  %o  the  note  itself. 
Tne  decree  was  that  the  prayer  of  the  bill 
be  granted,  but,  owinr  to  the  absence  of 
necessary  papers,  no  formal  Judgment  was 
entered.  Application  was  subsequently 
made  to  another  justice  to  enter  such  judg- 
ment, and  the  point  was  then  made  for  the 
first  time  that  the  parties  intended  the 
$2,000  as  primarv  security  for  the  note. 
The  Judge  so  held,  and  the  Judgment  was 
entered  accordingly.  Held,  error,  the  poin t 
raised  and  decided  not  being  coram  judice. 
—Dial  V.  Gary,  (8.  C.)  84. 

Power  of  sale  in  trust-deed. 

28.  Such  power  of  sale  is  not  a  power 
coupled  witn  an  interest,  and  is  revoked. 
and  rendered  incapable  of  execution,  b^  the 
death  of  the  mortgagor.— Johnson  v.  ^hn- 
son,(8.  C.)006.« 

24.  The  trustee  under  a  mortgage  deed  of 
trust  advertised  for  sale  the  vrnoie  of  the 
lands  comprised  in  the  deed,  although  the 
proceeds  of  one  lot  alone  would  have  been 
sufficient  to  satisfy  the  claim.  Held  that. 
while  he  was  only  entitled  to  m^ such  por- 
tions as  were  necessary  to  satisfy  the 
debt,  yet  as  it  could  not  be  known  with  cer- 
taintv  until  the  propertv  was  actually  of- 
fered how  much  woula  be  necessary,  he 
might  properly  advertise  the  whole.— <;iea- 
verv.  Mathews,  (Va.)4:i9. 

25.  A  clause  in  a  mortgage,  empowering 
and  authorizing  the  mortgi^ee  to  grant, 
bargain,  and  sell  the  premises  at  public 
auction,  at  which  sale  tne  mortgagee  ahall 
have  the  right  to  become  a  purchaser,  and 
to  execute  to  the  purchaser  a  conveyance 
in  fee  of  the  premises  free  and  discharged 
from  all  equity  of  redemption,  does  not 
have  the  effect  of  conveying  the  legal  title 
to  the  premises  away  from  the  mortgagor 
and  his  heirs,  but  only  gives  a  power  of  sale, 
which  can  only  be  executed  in  the  name  of 
the  principal. — Johnson  v.  Johnson.(S.  C) 
606. 

MXTNIOIPAL  COBPORA- 
TIONS. 

See,  also,  Oountiet. 

Incorporation-— Boundaries. 

1.  Under  the  South  Carolina  act  of  1785,(4 
St.751,)  for  the  purpose  of  establishing  the 
town  (now  citv)  of  Columbia,  commission- 
ers were  ''authorized  and  required  to  lay 
off  a  tract  of  land  of  two  miles  equate,  near 
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Friday's  Ferry,  on  the  Oongaree  rlrer. " 
Aceording  to  the  map  filed  by  them  \n  the 
office  of  the  secretary  of  state,  the  north- 
cm,  soathem,  and  eastern  boundaries  of 
the  city  are  laid  down  as  straight  lines, 
two  miles  in  length:  but  the  western  bound> 
«ry.  where  the  Oongaree  river  runs,  is  left 
open.  In  an  action  where  the  question  in  is- 
sue was  whether  any  part  of  a  bridge  across 
the  Oongaree  was  within  the  city,  so  as  to 
be  subject  to  taxation,  held,  that  it  must  be 
presumed  that  the  commissipners  fulfilled 
the  dut^  required  of  them  by  the  statute, 
&nd  laid  out  the  western  boundary  in  a 
straight  line,  running  up  and  down  the 
Oongaree,  and  that  it  was  not  necessary 
that  they  should  show  such  line  upon  the 
map  prepared  by  them. — State  v.  Oity  of 
Oolumbia.  (S.  0.)55. 

9.  Even  assuming  that  the  commissioners 
failed  to  lay  off  a  tract  two  miles  square, 
the  boundary  shown  upon  the  map  must 
be  applied  in  same  manner  as  boundaries 
on  the  banks  of  unnavigable  streams  in 
^surveys  of  private  lands;  and  thus  applied, 
the  southern  and  northern  lines  would  be 
oztended  to  the  center  of  the  stream,  and 
the  western  boundary  of  the  city  would 
follow  the  filum  aqum,  and  thus  under 
either  application  of  the  plan  tjiie  bridge 
wonl.d  be  taxable.— Id. 

Ordinances— Xntozicating  liquors. 

3.  The  act  of  the  Georgia  legislature, 
March  5,  1875,  incorporating  the  city  of 
Forsyth,  gave  that  citv  full  and  exclusive 
power  to  regulate  the  sale  of  liquors 
therein.  Subsequently  (Acts  1883^,  p. 
548)  the  legislature  passed  an  act  providing 
that  the  people  of  the  county  wherein  the 
city  of  Forsyth  was  situate  might,  by  vote, 
adopt  an  act  prohibiting  the  sale  of  liquor 
in  tne  county  with  a  proviso  **that  the  pro- 
visions of  this  act  shall  not  prevent  practic- 
ing physicians  furnishing  liquors  them- 
selves as  medicine  to  the  patients  under 
treatment  by  them.  Held,  that  this  latter 
act,  being  adopted  by  vote,  superseded  the 
former,  and  divested  the  mayor  and  alder- 
men of  Forsyth  of  the  power  to  regulate 
the  sale,  etc.,  of  liauors,  and  an  ordinance 
passed  subsequently  requiring  practicing 

J>hyBician8  to  make  monthly  statements  of 
iquor  supplied  by  them,  was  void.— Turner 
V.  City  of  Forsyth,  (Ga.)  649. 

IiicenaeB* 

4.  Unless  there  is  a  municipal  ordinance 
authorizing  it,  the  recorder  cannot  impose 
a  fine  for  engaging  in  the  business  of  a 
pawnbroker  without  license;  but  a  valid 
ordinance  on  the  subject  may  be  enforced 
In  that  way.— Phillips  y.  Oity  of  Atlanta, 
<Ga.)481. 

Contraots. 

5.  A  municipal  corporation  can  make  a 
cash  contract  for  current  supplies,  such'  as 


lamps  and  gasoline  for  lighting  the  streets, 
through  its  appropriate  officers  or  commit- 
tees, as  effectually  as  by  former  order  or 
resolution  entered  on  its  minutes. — Oity  of 
Oonyers  v.  Kirk,  (Ga.)442. 

6.  Such  a  contract,  if  not  authorized  or 
confirmed  in  the  mode  commonly  prac- 
ticed, may  become  obligatory  by  implied 
ratification,  as  by  taking  the  fruits  of  the 
contract  and  enjoying  them  for  a  consider- 
able time,  without  notice  of  objection.— Id. 
Fublio  Improrements — AasesBments. 

7.  General  enactments  of  the  legislature 
of  Georgia,  conferring  upon  the  city  of 
Augusta  the  power  of  taxation,  and  of  mak- 
ing by-laws,  regulations,  and  ordinances, 
do  not,  in  the  absence  of  express  legisla- 
tive authority,  empower  It  to  make  local 
assessments  for  improvements  upon  the 
property  adjacent  to  the  streets  on  which 
the  improvements  are  made. — Oity  Oouncil 
of  Augusta  V.  Murphey,  (Ga.)826. 

8.  The  charter  of  the  city  of  Augusta, 
vesting  it  with  power  to  make  such  assess- 
ments upon  the  inhabitants  or  taxable 
property  therein  as  shall  seem  expedient, 
and  the  act  of  1847,  providing  that  taxes 
and  assessments,  made  under  the  ordi- 
nances, shall  have  the  same  lien  and  prior- 
ity as  state  taxes,  except  that  they  shall 
be  postponed  to  the  latter,* refer  only  to 
such  general  taxes  and  assessments  as  the 
city  is  authorized  by  law  to  make,  and  do 
not  refer  to  local  assessments  for  improve- 
ments on  the  property  benefited. — Id. 

Fiscal  mfuaagement. 

9.  A  debt  arising  from  breach  of  contract 
is' not  within  a  statute  limiting  municipal 
indebtedness. — Oity  of  Oonyers  v.  Kirk, 
(Ga.)  442. 

10.  A  city  charter  provided  that  "all 
moneys  arising  from  taxation,  donation,  or 
other  sources  shall  be  paid  to  the  treasurer 
of  the  city,  and  no  appropriation  thereof 
shall  be  made,  except  for  necessary  ex- 
penses, and  but  by  a  concurring  vote  of 
six-ei^hths  of  all  the  councilmen."  Held, 
that  the  requirement  of  a  six-eighths  vote 
applied  only  to  expenditure  outside  of  the 
necessary  expenses. — Gardner  v.  Oity  of 
Newbern.(N.  O.)500. 

Bonds. 

11.  The  Georgia  constitution  provides 
that  no  bonded  indebtedness  for  the  estab- 
lishment of  certain  public  improvements 
shall  be  incurred  by  any  municipal  corpo- 
ration without  the  assent  of  two-thirds  of 
the  qualified  voters  thereof  at  an  election 
for  that  purpose.  Held,  that  a  provision  of 
the  legislature  (Oode  Ga.  §  508)  that,  in  es- 
timating whether  or  not  two-thirds  of  the 
voters  have  voted  in  favor  of  such  an  in- 
debtedness, the  judges  of  election  shall 
base  their  calculation  on  the  votes  cast  at 
the  last  previous  election,  is  constitutional. 
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—Bell  ▼.  Citv  of  Americaa,  (Ga.)  812;  Boyt 
V.  County  of  Dougherty.  (Ga.)  618. 

12.  Where  it  appeared  under  Ihig  provis- 
ion that  more  than  two-tbirds  as  many 
votes  as  were  cast  at  the  last  previous  elec- 
tion, and  more  than  two-thirds  of  the  votes 
cast  at  the  election  upon  the  question, 
were  in  favor  of  bonding?  a  municipal  cor- 
poration, the  bonds  were  properly  author- 
ized.—Id.;  Id. 

18.  Where  a  county  files  a  cross-bill  ad- 
^litting  the  validity  of  certain  of  its  bonds, 
but  asking  to  be  relieved  of  its  obligation 
to  pay  the  same,  excepting  as  against  bona 
fide  holders,  for  value,  and  without  notice, 
because  of  a  failure  of  the  conditions  upon 
which  they  were  issued,  the  effect  of  a  dis- 
missal thereof  upon  demurrer,  when  it  ap- 
pears that  the  demurrer  was  sustained  upon 
grounds  going  to  the  merits  of  the  question 
raised  by  the  pleading,  is  to  declare  that 
the  county  is  bound;  and  such  decree  is,as 
between  the  same  parties,  a  final  determi- 
nation of  the  question.— Washinfi^ton,  O. 
&  W.  R.  Co.  v.  Casenove,  (Va.)  438. 

14.  The  validity  of  certain  bonds  issued 
by  the  defendant  county,  having  been  rec- 
ognized in  a  former  trial,  without  objec- 
tion by  the  county,  and  the  decree  recog- 
nizing such  validity  having  been  twice 
affirmed  in  the  supreme  court,  the  county, 
in  a  subsequent  suit,  is  bound  by  those  de- 
crees, and  cannot  again  raise  the  question 
of  the  validity  of  the  bonds.— Id. 

NEGIilGENCB. 

See,  also,  Carriers;   Master  and  Servant; 

Railroad  (Jompaniee, 
Criminal  prosecution,  see  Action,  1. 
Damages  for,  see  Damages, 
Evidence  of  former  recovery  in  different 

right,  see  Evidence,  38. 
Liability  of  counties,  see  Counties,  (^-9. 
Responsibility  of  executors,  see  JSxeeutors 

and  Administrators,  27,  45. 

Pleadmg  and  proof* 

1.  In  an  action  to  recover  damages  for 
death,  resulting  from  the  negligence  of  the 
defendant,  it  is  proper  for  the  court,  even 
pending  the  introduction  of  evidence  by 
the  defendant,  to  permit  an  amendment 
to  the  declaration  char£;ing  acts  of  negli- 
gence different  from  those  originally  re- 
lied upon,  but  not  changing  the  cause  of 
action,  in  order  that  the  pleadings  may  con- 
form to  the  evidence.— Harris  v.  Central 
R.  R.(Ga,)365. 

2.  In  an  action  brought  ajo^ainst  the  keep- 
er of  a  toll-bridge  for  injuries  sustained  by 
plaintiff  while  a  traveler  over  the  bridge, 
the  only  breach  of  duty  charged  in  the  dec- 
laration was  defendant's  negligent  failure 
to  keep  the  bridge  in  a  safe  condition  for 


travel.  BM,  that  plaintiff  moat  b«  lim ited 
in  his  recovery  to  the  damages  ariaing 
from  the  breach  of  duty  assigned  in  the 
declaration:  and  an  instruction  to  the  jory 
that  defendant  was  liable  for  damages 
arising  from  his  neglect  or  careleaaneas  or 
bad  conduct,  although  such  is  the  provisioii 
of  Code  Ga.  ^  990,  is  erToneoaa.~TUi  v. 
Jones,  (Ga.)  389. 

Evidence. 

8.  In  an  action  for  damages  for  injary  to 
plaintiff's  son  occasioned  by  defendant's 
negligence,  plaintiff  offered  evidence  of 
the  Judgment  and  discretion  of  the  boy  as 
to  danger.  Held  that,  as  the  only  pertinent 
inquiry  was  as  to  the  capacity  and  intelli- 
gence of  the  boy  to  know  and  understand 
danj^er,  the  evidence  was  properly  ex- 
cluaed.— Bridger  v.  Asheville  &  8.  R.  Co. 
(S,  C.)  860. 

4.  In  an  article  for  damages  for  injury 
sustained  from  an  accident  at  defendant's 
turn-table,  evidence  was  offered  of  former 
accidents  upon  the  turn-table.  Held  that, 
as  knowledge  of  the  former  accidents  was 
not  first  brought  home  to  the  defendant, 
the  evidence  was  properly  excluded. — Id.< 

6.  In  an  action  for  damages  for  injuries 
suffered  from  an  accident  on  a  turn-table, 
where  pl&intiff  has  offered  testimony  to 
show  that  one  railroad  company  locked  its 
turn  table,  the  admission  of  evidence  on 
the  part  of  defendant  as  to  the  custom  of 
well  regulated  railroads  in  reference  to 
locking  or  guarding  their  turn-tables,  with 
the  ()ualiflcation  that  it  is  no  defense  to 
negligence  to  sav  that  other  railroads  did 
the  same  thing,  is  not  error. — Id 

Instruotions. 

6.  Ordinary  care  is  that  care  which  everv 
prudent  man  observes;  and  to  describe  it 
as  synonymous  with,  or  about  e(|uivalent 
to.  common  prudence,  is  not  misleading, 
especially  when  this  exposition  is  applied 
alike  to  the  condact  of  both  parlies.— 
Richmond  ^b  D.  R.  Co.  v.  Howard.  (Ga.) 
426. 

Contributory  negligence. 

7.  The  standard  of  due  care  and  caution 
on  the  part  of  one  charged  with  contriba- 
lory  negligence  is  that  ordinarily  exer- 
cised by  a  prudent  and  reasonable  man  in 
possession  of  the  ordinary  sense  and  capac- 
ities, and  one  physically  deficient  is  re- 
quired to  exercise  cantion  and  prudence 
in  proportion  to  his  defect — Simms  v. 
South  Carolina  Ry.  Co..  (8.  C.)  301. 

8.  In  an  action  brought  against  the 
keeper  of  a  toU-bridve  for  injuries  sus- 
tained by  plaintiff,  it  is  not  error  for  the 
court  to  refuse  to  charge  that  ** ordinary 
care  requires  of  a  party  crossing  a  chasm, 
on  timbers  elevated  at  one  end.  to  look  in 
front,  and  to  where  he  ia  placing  hia  feeu 
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and  see  whether  the  floor  In  front  of  bim 
{0  torn  up  or  not;  and  if  he  fails  to  exercise 
said  care,  he  cannot  recover.  ♦  •  ♦"— 
Tift  ▼.  Jones.  (Ga.)  8D9. 

9.  In  a  suit  brought  in  South  Carolina 
for  damages  for  In  lories  sustained  in 
North  Carolina  by  his  son.  the  court 
charged  that  children  of  tender  years  could 
only  De  held  responsible  for  contributory 
negligence  according  to  their  age,  capac- 
ity, and  development,  unless  the  jury  came 
to  the  conclusion  that  the  law  of  North 
Carolina  fixed  an  age  at  which  they  were 
to  be  held  responsible  as  adults.  Meld  no 
error.— Bridger  y.  Asheville  &  8.  R  Co., 
(8.  C.)  860. 

10.  In  an  action  for  damages  for  in  juries 
sustained  by  a  boy.  the  judge  charged  gen- 
erally that  the  test  of  the  boy's  liability  for 
contributory  negligence  was  his  age,  intel- 
ligence, ability  to  Know  his  surroundings, 
and  the  danger  of  what  he  was  doing;  and 
if  the  Jury  found  that  he  had  sufficient  in- 
telligence to  tLuow  and  understand  these 
tJiinga,  all  of  which  was  for  them,  that 
then  such  one  was  subject  to  the  rules  of 
ordinary  care  and  diligence,  and,  failing  to 
exercise  the  same,  would  defeat  the  right 
of  plaintiff  to  recover,  if  he  coatributeof  to 
his  injury.    Beld  no  error. — ^Id. 

NEGOTIABLE  nraTBXT*- 
MENTS. 

Actions  on,  see  lAmUaUan  of  Actiona,  6. 
Parties,  married  women,  see  Husband  and 

Wif^4. 
Transfers,  failure  of  consideration,  see  Bs- 

iopp€l,  11. 

Consideration. 

1.  The  defendant  Joined  with  her  co-de- 
fendants in  a  note  given  in  renewal  of  a 
prior  note  long  past  due,  but  upon  which 
the  latter  only  were  liable.  Held,  that  the 
forbearance  to  enforce  the  payment  of  the 
prior  debt  is  sufficient  consideration  to  fix 
the  liability  of  the  defendant  on  the  re- 
newal note".— Bank  v.  Bridgers,  (N.  C.)826. 

2.  In  an  action  against  a  widow  on  a 
promissory  note,  signed  by  her  after  she 
became  a  widow,  as  a  renewal  of  a  former 
note  made  by  her  during  coverture,  the 
fact  that  she  was  not  liable  on  the  note 
made  during  coverture  does  not  i^ect  her 
liability  on  the  new  note.— Id. 

Failure  of. 

8.  In  an  action  by  an  indorsee,  who  was 
the  son  of  and  living  In  family  with  the 
payee,  to  recover  the  amount  of  two  notes, 
the  one  of  which  matured  nine  months  be- 
fore the  other,  where  the  testimony  intro- 
duced on  behalf  of  the  defendant  shows 
that  the  notes  were  given  in  payment  of 
the  price  of  a  ginning  machine,  and  that 
V.39.E.— 63 


the  ginnhig  machine  would  not  work,  and 
was  worthless,  and  the  payee,  who  wat 
the  only  witness  examined  for  the  plain- 
tiff, testified  that  he  owned  the  note  sued 
on  which  was  first  due.  while  his  son,  the 
plaintiff,  had  acquired  the  other  for  value 
before  maturity,  there  is  sufficient  evidence 
to  warrant  a  finding  that  the  oonslderation 
of  the  notes  had  failed,  and  that  the  plain- 
tiff took  them  with  notice  of  dishonor.-* 
Barrel  v.  Broxton,  (Ga.)  5. 

4.  In  an  action  against  the  maker  of 
notes  given  for  the  purchase  price  of  a 
mule,  one  of  which  contained  this  clause: 
'*The  mule  being  bought  by  me  as  a  weak* 
eved  mule,  and  not  warranted  in  any  par- 
tfcular  whatever,  "—the  ans-v^er  alleged  a 
total  failure  of  consideration,  a  tender  of 
the  mule  back  to  the  vendor,  and  that 
when  the  notes  were  read  over  to  defend- 
ant by  the  plaintiff  he  left  out  the  portion 
quoted,  ana  that  plaintiff  guaranteed  the 
mule  sound  except  as  to  his  eves.  Heid, 
that  a  demurrer  to  the  answer  should  have 
been  overruled,  as  it  showed  actual  fraud 
on  the  part  of  plaintiff.— Brooks  v.  Mat- 
thews, (Ga.)  fi27. 

5.  The  fact  that  a  person  signs  a  note 
which  has  been  read  to  him,  witnout  read- 
ing it  himself,  if  able,  is  no  excuse  for  the 
fraud  practiced  by  the  person  who  reads 
it,  but  omits  purposely  a  material  portion 
thereof.— Id. 

0.  In  an  action  on  a  promissory  note, 
which  recited  that  it  was  given  "for  value 
received  for  a  patent-right  to  the  8heli- 
nut  water-engine  for  C.  county, "  the  maker 
pleaded  failure  of  consideration.  On  the 
trial  the  maker  testified  that  he  bought 
the  patent-right  for  C.  county;  that  at  the 
time  of  the  purchase  no  assignment  of  the 
same  was  made  to  him  by  the  assignee  or 
anybody  else;  that  the  payee  of  the  note 
was  only  an  agent  of  the  Shellnut  Water- 
Engine  Company,  and  could  not  make  an 
assignment  of  tne  right,  and  rested  his 
case.  Held  that,  as  there  was  no  testimony 
to  show  that  the  defendant  was  to  have  an 
assignment  of  the  right  at  the  time  be  gave 
the  note,  nor  that  he  had  even  tendered  the 
money  due  on  the  note  to  the  payee  and  de- 
manded an  assignment,  the  trial  court  was 
justified  in  directing  a  verdict  for  the  plain- 
tiff.—Moore  V.  Garland,  (Ga.)  654. 

Indorsement  and  transfBra. 

7.  Where  a  person,  being  in  possession 
of  a  bank  draft  payable  to  himself,  and  an- 
other, with  whom  he  was  in  no  relation- 
ship of  partnership  or  agency,  handed  the 
same,  unindorsed,  to  his  co-payee,  request- 
ing the  latter  to  apply  the  former's  share 
of  the  draft  on  a  certain  account,  and  the 
latter  Indorsed  the  draft  in  both  names,  and 
applied  the  whole  proceeds^  by  transferring 
it  to  a  third  party,  on  his  own  account,  held. 
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that  such  third  party  waB  not  liable  to  the 
first  holder  of  the  draft  for  the  latter's 
share  thereof;  for  the  authority  to  pay  the 
proceeds  was  an  authority  to  indorse,  and, 
being  legally  indorsed,  the  draft  could  be 
taken  by  a  third  party  without  notice  free 
from  accountability  to  the  true  owner. — 
Mars  ▼.  Mars.  (8.  C.)  60. 

8.  If  one  receives  a  note  after  it  is  due, 
the  non-payment  at  maturity  is  notice  to 
him  of  dishonor,  and  he  takes  it  subject  to 
all  the  equities  existing  between  the  origi- 
Hal  parties  thereto;  and  if  there  be  several 
notes  constituting  one  transaction,  but  due 
at  different  times,  the  fact  that  one  is  over- 
due and  unpaid  is  notice  to  the  purchaser 
of  all  to  put  him  on  his  guard  as  to  each.-- 
Barrel  v.  Broxton,  (Qa.)  5. 

Hotice  of  protest. 

9.  In  an  action  against  an  indorser  of  a 
promissory  note,  it  appeared  that  at  and 
prior  to  the  maturity  of  the  note,  the  de- 
fendant and  his  family  were  absent  from 
their  residence  in  consequence  of  the  fed- 
eral occupation  of  the  city,  and  that  they 
did  not  return  until  after  the  close  of  the 
war,  his  home  being  left  in  the  charge  of 
servants.  Held,  that  if  the  absence  of  de- 
fendant was  known,  or  by  the  exercise  of 
reasonable  diligence  might  have  been 
known,  to  the  holder  of  the  note,  then  the 
notice  of  protest  left  with  the  servant  in 
charge  of  the  house  was  not  sufficient,  un- 
der the  circumstances,  to  charge  him  as  in- 
dorser.— Alexandria  Sav.  Inst.  v.  McVeigh, 
(Va.)885. 

Actions  upon. 

10.  A  promissory  note  payable  to  the  or- 
der of  an  agent  of  a  corporation  (the  prin- 
cipal as  well  as  the  agent  being  specified 
by  name)  is.  in  legal  effect,  payable  to  the 
corporation,  and,  while  the  agent  can  main- 
tain an  action  thereon,  so  can  the  princi- 
pal.—Martin  V.  Lamb,  (Ga.)  10. 

11.  An  action  upon  a  note  by  the  agent, 
for  use  of  the  principal,  is  virtually  an 
action  by  the  principal,  and  the  death  of 
the  agent  before  or  pending  the  action 
will  not  affect  the  suit.  The  words  im- 
porting that  the  agent  sues,  and  that  the 
suit  is  for  use  of  the  principal,  are  sur- 

Slusage,  and  may  be  stricken  from  the 
eclaration  by  amendment  at  any  time, 
whether  before  or  after  verdict — Id. 

12.  One  who  is  the  holder  of  a  promis- 
sory note  as  indorsee  "for  collection"  has 
such  an  interest  therein  that  he  may  main- 
tain an  action  upon  it,  but  subject  to  all 
the  defenses  that  could  have  been  made 
to  it  in  the  hands  of  the  payee.— Wilson  v. 
Tolson.  (Ga.)  900. 

Pleading. 

18.  A  complaint  on  three  sealed  notes 
which  alleges  and  demands  at  the  close  the 


aggregate  amount  sued  for,  is  not  demur- 
rable because  it  fails  lo  give,  at  the  close 
of  each  of  the  three  separate  canses  of  ac- 
tion into  which  the  pleading  is  divided, 
the  particular  sum  claimed  in  that  clause. 
—Holland  v.  Kemp»  (S.  C.)  83. 

NBW  TBIAIi. 

See,  also,  Appeal;  Oriminal  PraeHee;  TViaL 
Discretion  of  trial  court,  see  Appeal  20. 

Application  for. 

1.  Where  an  order  has  been  made  by  the 
court  allowing  a  party,  on  his  own  motion, 
until  a  named  dav,  to  file  a  motion  for  a 
new  trial,  and  he  fails  to  file  the  motion  bj 
that  day,  but  on  a  subsequent  day  during 
the  term  the  court  permits  him  to  file  it, 
and  no  motion  is  made  to  dismiss  it  on  the 
hearing,  held  not  a  cause  for  a  rerersaL— 
De  Pans  v.  Kaiser.  (Ga.)  354. 

Hearing. 

a.  A  motion  for  a  new  trial  having  been 
made  during  the  term  at  which  the  case 
was  tried,  and  an  order  passed  that  the  mo- 
tion be  heard  in  vacation,  the  hearing  may. 
by  order  of  the  presiding  Judge,  be  post- 
poned from  time  to  time,  and  the  brief  of 
evidence  be  approved  at  final  hearing.— 
WiUiams  v.  Central  R.  R.,  (Qa.)  88. 

Jurisdiotion  %o  grant. 

8.  Under  Code  S.  C.  g  87,  and  §  88.  subd 
18,  providing  that  a  judgment  of  a  trial  jus- 
tice, when  docl^eted  in  the  office  of  the 
clerk  of  the  circuit  court,  shall  become  a 
judgment  of  that  court,  and  be  enforced 
accordingly;  and  section  88,  subds.  17.  18. 
investing  the  trial  Justice  with  the  power 
to  grant  a  new  trial  on  motion  made  within 
five  days  after  rendering  Judgment:  heia. 
that,  after  the  Judgment  has  been  docketed 
in  the  clerk's  office  of  the  circuit  court, 
the  trial  Justice  has  no  lurisdiction  to  grant 
a  motion  for  a  new  trial,  even  if  the  motios 
is  heard  within  five  days  from  renderiag 

iudgment.  McGowan.  J.,  dissenting.— 
iSwrence  v.  Isear,  (S.  C.)  222. 

Orounds  of. 

4.  Neither  the  rejection  nor  admission  of 
immaterial  evidence  is  ground  for  a  new 
trial.— Thompson  v.  Thompson,  (Ua,)  351. 

G.  It  is  not  error  to  refuse  a  new  trial 
where  the  evidence  was  directly  confiict- 
inff.— Runnals  v.  Aycock,  (Ga.)  657. 

0.  Where  it  appears  from  the  record  that 
the  verdict  of  the  Jury  was  strongly  and 
decidedly  against  the  weight  of  evidence, 
the  judgment  of  the  trial  court  granting  a 
motion  for  a  new  trial  will  be  affirmed.-- 
Williams  v.  Central  R.  R..  (Ga.)  88. 

7.  A  Judgment  overruling  a  demurrer. 
though  erroneous,  cannot  be  made  the  basis 
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of  a  motion  for  a  new  trial.— Ro^rs  ▼. 
Rogers.  (Ga.>46t. 

8.  That  a  witness,  after  the  trial,  made 
certain  declarations  at  tariance  with  his 
sworn  testimony,  will  not  work  a  new 
trial.— Lassiter  ▼.  Simpson.  (Qa.)  248. 

Diflqualifloation  of  Juror. 

9.  Defendant,  by  miatake,  allowed  a 
party  objectionable  to  him  to  remain  on  a 
Jury.  ilM,  that  the  mistake  of  the  de- 
fendant was  no  ground  for  a  new  trial. — 
Brown  v.  Autrey.  (Ga.)  669. 

10.  On  motion  for  a  new  trial  the  court 
may  properly  refuse  to  allow  testimony  to 
show. that  a  Juror  had  formed  an  opinion 
before  hearing  the  case.— Bridger  y.  Ashe- 
ville  &  S.  R.  Co.,  (8.  0.)  860. 

Accident. 

11.  An  action  in  which  certain  property 
levied  on  by  defendant  was  claimed  by 
plaintiJBT  under  a  previous  execution  sale, 
against  the  debtor  in  defendant's  execu- 
tion, was  tried  on  the  first  day  of  the  term, 
in  the  plaintiff's  absence,  the  court  refus- 
ing a  continuance  to  enable  him  to  be 
present.  Written  evidence  of  title  in  plain- 
tiff was  produced,  to  avoid  which  defend- 
ant testified  to  certain  statements  by  plain- 
tiff that  the  property  had  been  released  to 
the  execution  debtor,  and  defendant  had 
thus  been  induced  to  make  the  levy.  A 
verdict  having  been  rendered  for  defend- 
ant, plaintiff  filed  his  affidavit,  showing 
that  ne  started  for  the  court-house  in  time 
for  the  trial,  and  that  his  absence  was  due 
to  delavs  in  the  railroad  trains,  and  their 
failure  in  making  connection :  that  he  never 
made  the  statements  sworn  to  by  defend- 
ant: that  he  owned  the  property,  and  had 
never  released  it;  that  in  the  alleged  state- 
ments he  was  referring  to  other  matters; 
and  that  he  would  testify  accordingly. 
Hdd,  that  plaintiff  was  entitled  to  a  new 
trial.— Smith  V.  Rawlings*  Adm'r,(Va.)238. 

12.  Where  it  appeared  by  afBdavits  that 
the  statement  of  a  case  upon  appeal  had 
been  lost  by  no  fault  of  the  attorneys  for 
appellant,  and  that,  bv  reason  of  lapse  of 
time,  the  Judge  had  forgotten  the  excep- 
tions, and  a  new  case  could  not  be  preparea, 
Jield,  that  a  party  could  not  be  deprived  of 
bis  appeal,  and  a  new  trial  would  be 
granted. — Commissioners  of  Greenville  v. 
Old  Dominion  S.  S.  Co..  (N.  C.)505. 

Newly-discovered  evidence. 

18.  An  extraordinary  motion  for  a  new 
trial,  based  alone  upon  newly-discovered 
evidence,  ought  not  to  prevail,' unless  there 
has  been  tull  diligence  to  procure  the  evi- 
dence before  ihe  trial,  nor  unless  the  new 
evidence  would  probably  produce  a  differ- 
ent verdict  if  a  new  trial  were  had. — Pat- 
terson V.  Collier,  (Ga.)  119. 

14.  A  general  statement  in  a  motion  for 


new  trial  that  all  possible  diligence  was 
used  to  obtain  newly -discovered  evidence 
may  need  reduction  to  particular  acts;  and 
affirming  that  inquiry  was  made  of  numer- 
ous persons,  every  person,  etc.,  may  not 
snfflce.  where  no  names  of  any  persons  are 
mentioned,  and  no  reason  assigned  for  the 
omission. — Id. 

16.  A  new  trial  will  not  be  granted,  on 
the  grounds  of  newly-discovered  evidence, 
when  such  evidence  is  merely  cumulative 
and  impeaching  in  its  character.— Ethridge 
V.  Hobbs.  (Ga.)251. 

16.  In  an  action  to  recover  the  price  of  a 
mule  sold  bv  the  plaintiff  to  the  defendant, 
where  the  aefenaant  pleads  that  he  had  re- 
turned the  mule  to  the  plaintiff,  in  satisfac- 
tion of  the  plaintiff's  claim,  and  so  testifies, 
testimony  of  other  witnesses  to  the  effect 
that  the  plaintiff  had  offered  to  sell  them 
the  mule  in  question,  though  newly  discov- 
ered, is  only  cumulative  in  its  nature,  and 
is  not  sufficient  ground  for  a  ndw  trial.— 
Hart  V.  Jackson,  (Ghi.)  1. 

Nonsuit. 

Appeal  after  taking,  see  Appeal,  3. 

inTISANOE. 

Overflow,  see  Waters  and  Water- Ootirsee, 

Flow  of  water. 

In  an  action  brought  to  recover  damages 
for  the  continuance  of  a  nuisance,  by  suf- 
fering polluted  water  to  flow  upon  plain- 
tiff's premises,  the  testimony  showed  that, 
by  reason  of  ditches  and  an  embankment 
on  the  lands  of  third  persons  over  which 
defendant  had  no  control,  an  increased 
quantity  pf  polluted  water  flowed  through 
a  culvert  and  ditches  constructed  and  dug 
on  defendant's  land  to  a  pond  on  the  prem- 
ises of  plaintiff.  Held,  that  defendant, 
having  in  no  way  contributed  to  increase 
the  flow,  was  not  liable  for  the  resulting 
damages. —Brimberry  v.  Savannah,  F.  Ss 
W.  Ry.  Co.,(Ga.)274. 

OFFIOB  AND  OFFIOEB. 

8ee,  also.  Attorney  General;  Bonds;  Coun- 
ties; Mandamus;  Municipal  Corporations; 
Sheriff;  BtaUs  and  State  Officers, 

Actions  against,  see  Venue  in  CieU  Cases,  3. 

Officer  defa^to,  see  Judgment,  1. 

Compensation. 

1.  Plaintiff,  being  elected  attomev  gen- 
eral for  four  years,  was  entitled,  under  the 
law  then  existing,  to  a  salary  of  $8,500  per 
annum.  This  the  legislature  duing  his  term 
reduced  to  $2,500  per  annum.  Const.  Ya. 
g  8,  art.  6,  provides  that  the  attorney  gen- 
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era]  shall  receive  snch.  compensation  '*aB 
may  be  prescribed  by  law. "  Article  4.  ^  12, 
provides  that  the  salary  of  the  secretary, 
treasurer,  and  auditor  of  the  state,  ** shall 
be  dete- mined  by  law."  Held,  that  the 
words  "prescribe"  and**  determine"  do  not 
admit  ot  a  wide  distinction,  and  the  duty 
of  prescribing  the  salary  of  the  attorney 
general  was  legislative;  and,  there  being 
no  limitation  of  its  exercise,  the  general 
assembly  could  pass  an  act  diminishing 
his  salary  during  his  term.  —  Field  v. 
Marye.(Va.)707.« 

Compensation—Oyerpayment. 

2.  Fees  paid,  without  the  authority  of 
law  to  the  attorney  general,  by  the  state 
auditor  under  the  erroneous  impression 
that  he  was  entitled  to  them  as  a  part  of 
the  compensation  for  his  services,  may  be 
recovered  in  an  action  brought  by  the 
couiruon wealth  against  the  attorney  gen- 
eral—Commonwealth V.  Field,  (Va.)  b82. 

Action  for  reoovery. 

8.  A  de  jure  oflBcer,  who  has  been  ex- 
cluded from  his  office  by  a  person  not  le- 
gally entitled  to  it,  may,  in  an  action  on 
the  case,  recover  from  such  person  for  the 
injury  sustained  by  such  exclusion. — Bier 
V.  Gorrell,  (W.  Va.)  80. 

4.  In  West'Virginia,  in  an  action  brought 
by  a  dejure  officer  against  an  intruder  to 
recover  the  fees  of  the  office,  more  than 
five  years  after  the  intrusion  commenced, 
but  within  less  than  that  time  before,  it 
ended,  the  plaintiff  cannot  recover  for  the 
profits  of  the  office,  received  more  than  five 
years  before,  but  may  for  those  received 
within  that  period.— Id. 

Q.  Where  a  person  exercised  the  duties 
of  the  office  of  sheriff  under  an  apparent 
claim  of  right,  and  it  was  subsequentlv  Ju- 
dicially determined  that  the  office  dicf  not 
belong  to  him,  the  rightful  officer  may  re- 
cover from  such  person  the  fees  and  per- 
quisites received  by  him  while  in  office, 
after  deducting  the  necessary  expenses  of 
earning  them. — Id. 

Misconduot* 

6.  Code  N.  C.  §  906,  provides  "that  it 
shall  be  the  duty  of  each  Justice  of  the 
peace  to  furnish  the  clerk  of  the  superior, 
criminal,  or  inferior  court  of  his  countv 
with  a  list  of  the  names  and  offenses  of  all 
parties  tried  and  finally  disposed  of  by  such 
Justice,  together  with  the  papers  in  each 
case,  in  all  criminal  actions  since  the  last 
term  of  the  superior,  criminal,  or  inferior 
court. "  An  indictment  against  a  Justice 
alleged  that  he  did  on  certain  days  try  and 
finally  dispose  of  certain  criminal  actions, 
and  did  willfully  and  unlawfully  fail  to 
furnish  the  cleric  of  the  superior  court  of 
the  county  with  a  list  containing  the  names 
of  all  parties  tried  in  such  actions.    Held, 


that  each  indictment  safficienllj  advised 
accused  of  the  particulars  of  the  crinalnal 
neglect  imputed,  so  as  to  protect  him 
against  any  further  prosecution  for  the 
same  offense,  and  should  not  be  quashed 
because  it  omitted  to  state  the  names  of 
the  persons  tried,  or  that  their  names  were 
unknown.— State  v.  Fox,  (N.  C.)  524- 

Owelty. 

Lien  for,  see  PartUian,  8. 

Parent  and  ChilcL 

Contract  for  support,  see  C<mir(iet»,  5. 
Gifts  and  conveyances  between,  see  Praud- 
uletU  Convey ancee,  1,  2,  5;  Oi/t, 

PARTIES. 

See.  also,  Bqu  iy,  9. 10;  Exeeutore  and  Ad- 
minUtrcUore,  41-45;  Ineurance,  14;  InUm- 
eating  Liquore,  12. 

Action  for  contribution,  see  Partnership,  2. 

Bill  for  dissolution  of  corporation,  see  C^- 
poratione,  15. 

InfanU,  presumption  as  to  disability,  see 
Appeal,  80. 

Intervention,  see  Bquity,  1. 

Joinder,  see  Hutband  and  Wife,  14;  Mcri- 
gagei,  12-16. 

To  creditors'  bill,  see  Aeeignmeni  for  Ben- 
efit of  OredUore,  8;  Crediiore'  BM,  JMI. 

Demurrer  for  misjoinder. 

A  demurrer  to  a  complaint,  alleging  a  de- 
fect of  parties  defendant,  can  onlv  be  in- 
terposed in  case  of  a  non-Joinder  of  neces- 
sary parties,  and  never  in  case  of  a  mis- 
joinder.—Lowry  v.  Jackson,  (8.  C.)  478. 

PABTinON. 

By  afi:reemeiit.  , 

1.  A.  and  B.  agreed  to  purchase  a  certain 
piece  of  land,  and  individually  furnished  | 
the  money  therefor,  but  had  the  deeds  from 
the  vendor  of  an  undivided  half  of  the  land 
run  to  A.  as  guardian  of  his  children,  and 
to  B.  as  trustee  of  his  wife,  and  afterwards, 
by  prior  agreement,  partitioned  to  each 
other  b^  deed  the  land  so  bought.  Hfid, 
in  a  suit  by  A.  as  guardian  against  B.  as 
trustee  for  partition,  that  each  was  es* 
topped  from  denying  the  validity  of  the 
partition  already  made  between  them- 
selves.—Thomas  V.  Peyton,  (Qa.)  630. 

By  judicial  prooeedinga — ^Partiea. 

2.  Where,  in  a  suit  for  the  partition  and 
settlement  of  a  testator's  estate^  it  was 
sought  to  have  the  share  of  one  of  th« 
beneficiaries  under  the  will  settled  npoa 
his  wife  and  Children,  under  a  clauae  in  th« 
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irrill  designed  to  protect  such  share  agminst 
creditors  of  the  beneflciaij,  but  it  was  not 
clear  that  Jadgment  creditors  of  the  ben- 
eficiary were  not  entitled  to  j-esort  to  the 
fund  for  payment  of  their  debts,  hdd,  that 
such  Jadgment  creditors  should  be  allowed 
to  intervene  in  the  suit— £z  parte  Craw- 
ford, (S.  C.)  75. 

Pleading. 

3.  Defendant,  in  an  action  for  partition, 
was  not  named  in  the  complaint  as  the 
widow  of  the  intestate,  and  ner  share  of 
the  estate  specifically  stated.  Held,  that 
such  omission  was  immaterial,  where  it  ap- 
pears that  she  was  served  with  the  sum- 
mons, and  that  she  acted  and  was  treated 
as  one  of  the  parties.— Woodward  ▼.  Elli- 
ott. (S.  C.)  477. 

Allotment  of  share. 

4.  The  fact  that  the  commissioners  have 
recommended  that  a  certain  tract  of  land 
be  set  off  to  the  widow  does  not  vest  her 
'With  title  to  her  share  in  the  estate  at  the 
time  of  the  partition  sale,  where  she  has 
expressly  waived  her  right  to  said  tract, 
and  consented  that  it  be  sold  with  the  rest, 
and  the  order  of  sale  is  made  to  that  effect. 
— Turbeville  v.  Flowers,  (S.  C.)  542. 

Order  of  sale. 

5.  Qen.  St.  S.  C.  g  2115,  provides  that  ''the 

iadges  of  the  courts  of  common  pleas  shall 
lave  power,  at  chambers,  with  the  consent 
of  all  adult  parties  in  a  cause,  and  of  the 
guardian  ad  litem  of  infants  therein,  to  hear 
and  determine  any  matter  not  properly  tri- 
able before  a  lury. "  etc.;  and,  in  another 
paragraph  of  the  same  section,  that  "they 
[said  iudges]  may  hear  and  determine  ac- 
tions for  partition,  and  may  grant  all  writs 
and  processes  in  such  actions,  at  chambers, 
in  the  like  manner  and  with  the  same  ef- 
fect as  are  now  granted  in  term  time.'' 
Heldy  that  such  Judges  have  Jurisdiction  to 
^ant  an  order  of  sale  in  partition,  at 
chambers,  without  the  consent  of  the  par- 
ties in  interest— Woodward  v.  Elliott,  (8. 
C.)477. 

6.  The  deed  under  which  defendants  in 
an  action  for  partition  claim,  conveyed  to 
each  of  the  grantees  a  one-eighth  share  in 
an  acre  of  land,  and  one-eighth  share  in 
the  mineral  waters  found  thereon.  Held, 
that  there  was  nothing  in  the  conveyance 
of  the  mineral  spring,  preventing  a  sale  of 
the  land  in  partition.— Foreman  v.  Hough, 
(N.  C.)912. 

Notice. 

7.  A  sale  in  partition  was  made  after  due 
advertisement,  and  without  objection  from 
any  of  the  parties  interested,  although  the 
evidence  tended  to  show  that  they  had  act- 
tial  notice  of  the  time  and  place  of  sale. 
Held,  that  plaintiffs  could  claim  no  relief 
against  the  sale  under  Code  8.  C.  %  106, 


which  provides  that  "the  court  may,  in  its 
discretion,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a 
Judgment,  order,  or  other  proceeding, 
taken  against  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect. " 
nor  under  any  other  provision  of  the  law. 
—Woodward  v.  Elliott,  (8.  C.)  477. 

Iden  for  owelty. 

8.  In  proceedings  for  the  partition  of  real 
estate,  a  charge  in  the  nature  of  a  statutory 
lien  was  imposed  upon  the  portion  allotted 
to  one  of  the  owners  for  the  payment  of  a 
certain  sum  to  another,  in  oraer  to  equalize 
the  division  between  them.  Subsequently 
the  administrator  of  the  estate  of  the 
former  instituted  proceedings  against  the 
latter  and  other  heirs  at  law,  asking  for 
leave  of  court  to  sell  real  estate  to  make  as- 
sets for  the  payment  of  debts.  Held,  that 
the  latter,  having  been  made  a  party  to  the 
proceedings  wherein  the  order  for  the  sale 
was  obtained,  and  making  no  objection 
thereto,  was  estopped  to  deny  that  the 
land  passed  to  the  purchaser  at  the  ad- 
ministrator's sale,  under  decree  of  court, 
free  of  any  lien  she  might  have  thereon.— 
Grimes  v.  Taft,  (N.  C.)  674. 

Interest  on  bond  for  purchase. 

0.  The  right  of  heirs  to  their  shares  in 
the  proceeds  of  a  partition  sale  does  not  ac- 
crue at  the  date  of  the  sale,  nor  until  the 
assets  of  the  estate  are  converted  into 
money,  or  property  which  the  heirs  accept 
in  lieu  of  money;  and  cumulated  interest 
may  properly  be  charged  on  the  bonds  of 
heirs  for  purchases  by  them  at  the  sale,  up 
to  the  date  of  payment  or  settlement  and 
distribution, — such  bonds  being  evidences 
of  debt  to  the  estate  like  any  other; — ^Tur- 
beville V.  Flowers,  (8.  C.)  543. 

Accounting. 

10.  Where  matter  of  account  against  an 
insolvent  co-tenant  for  past  profits  of  the 
land  is  involved,  and  where  partition  of 
the  premises  cannot  be  made  without  a 
sale,  equity  has  jurisdiction  to  decree  par- 
tition and  account.— Lowe  v.  Burke,  (Qa.) 
449. 

PABTNEBSHIP. 

Accounting,  see  Equity,  14. 
Exemptions,  see  Execution,  7, 
Power  of  partner  to  assign  firm  account, 
see  Aisifffiment,  1. 

Bights  of  partners  inter  se — Contri- 
bution. 

1.  Plaintiff  entered  a  partnership  agree- 
ment for  the  purchase  and  sale  ot  slaves. 
His  partner  was  to  furnish  the  funds,  and 
he  merely  to  sell  the  slaves.  They  gave  a 
Joint  and  several  iiote  to  reimburse  the 
purchaser  of  an  unsound  slave,  and  the 
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note  was  collected  from  his  partner's  es- 
tate. Held,  that  plaintiff  was  not  liable  for 
contribution.— Morris  v.  Neel,  (Ga.)  648. 

2.  In  an  action  upon  notes  given  by  five 
parties,  judgment  was  entered  against  two 
of  the  parties,  who  paid  the  judgment  in 
unequal  proportions.  The  one  contribut- 
ing tbe  excess  afterwards  commenced  an 
action  against  the  other  on  claims  not  con- 
nected with  the  notes,  and  at  a  later  stage 
of  the  case  introduced  a  claim,  by  way  of 
replication,  to  recover  the  excess  so  con- 
tributed by  him.  It  was  determined  in  the 
action  that  the  five  original  parties  to  the 
notes  were  copartners  in  the  transaction  in 
which  the  same  were  given,  but  it  appeared 
that  all  of  the  three*  other  than  tht>se  who 
paid  the  notes,  were  insolvent,  and  that 
one  of  them  was  dead,  with  no  representa- 
tive, and  another  one  non-resident.  Held^ 
that  the  plaintiff  could  maintain  his  action 
for  contribution  against  the  one  paying 
the  smaller  sum,  without  bringing  in  the 
remaining  three  as  parties  to  the  action. — 
Scott  V.  Bryan,  (N.  C.)  286. 

8.  The  whole  excess  contributed  by  one 
partner  in  the  payment  of  firm  notes  is  to 
oe  charged  to  the  copartnership  account, 
and  one-half  thereof  borne  by  tne  partner 
contributing  the  excess,  and  the  other  half 
by  the  partner  contributing  the  smaller 
amount,  where  the  other  members  of  the 
firm  are  insolvent. — Id- 
Actions  against — Evidenoe. 

4.  In  an  action  against  a  partnership  for 
goods  sold,  where  the  defense  is  that  goods 
sold  to  an  individual  member  of  a  firm  were 
sold  on  his  private  account,  it  is  error  for 
the  court  to  reject  letters,  offered  in  evi- 
dence by  the  defendant,  which  were  writ- 
ten by  tbe  plaintiff  to  a  third  party,  and 
were  to  the  effect  that  the  account  was 
against  the  individual  member  of  the  firm. 
—Adams  v.  Eatherly  Hardware  Co.,  (Ga.) 
480. 

PAYMENT. 

See,  also,  Campromue. 
Presumption  from  lapse  of  time,  see  Exec- 
utors and  AdminUtrafjOTB,  15.' 

Tender. 

1.  That  a  party  furnished  money  to  his 
attornejr  with  which  to  tender  payment  is 
not,  of  itself,  proof  that  either  he  or  his 
attorney  made  the  tender.— Hudson  v.  Goff, 
(Ga.)  152. 

Presumption. 

2.  By  Rev.  Code  N.  C.  c.  18,  §  1,  single 
bonds  are  put  on  the  same  footing  with  in- 
land bills  of  exchange  and  promissory 
notes,  and  are  included  in  the  provisions 
of  Rev.  Code  N.  C.  c.  65.  §  18,  which  creates 
a  presumption  of  payment  by  the  lapse  of 


10  years  after  the  mataritv  of  the  debt. — 
Rogers  v.  Clements,  (N.  C.*)  512. 

8.  The  presumption  of  pavment  of  the 
single  bond  of  co-obligors,  arising  by  lapse 
of  10  years  nixt  after  its  maturity.  (Rev. 
Code  N.  C.  c.  65.  §  18.)  cannot  be  rebutted, 
so  as  to  charge  one  co-obligor,  by  the 
admission  of  non-payment  by  the  other 
obligor,  made  in  the  absence  of  the  obligor 
sought  to  be  charged. — Id. 

4.  Nor  can  such  presumption  be  rebutted 
by  a  Judgment  by  default  against  one  of 
the  obligors  so  as  to  charge  the  other. — ^Id. 

5.  Where  the  non -production  of  a  note  is 
not  the  sole  fact  in  evidence  bearing  on  the 
question  of  payment,  there  is  no  occasion 
to  charge  the  jury  on  any  presumption  that 
would  or  would  not  arise  from  that  fact 
alone.— Thompson  v.  Thompson,  (Ga.)261. 

Proof. 

6.  Plaintiff  brought  an  action  to  cancel  a 
bond,  and  deed  of  trust  upon  his  land  se- 
curing the  same;  claiming  that  the  same 
had  been  paid.  The  person  to  whom  the 
bond  and  deed  were  given  was  dead,  and 
the  only  evidence  to  support  plaintiff's 
claim  consisted  in  statements  of  several 
witnesses  that  deceased,  upon  one  occa- 
sion, had  talked  about  having  a  deed  upon 
plaintiff's  property,  and  had  said  that  **it 
was  receipted  paid. "  There  was  also  tes- 
timony from  another  witness,  who  had 
been  on  bad  terms  with  deceased,  that 
there  had  been  a  settlement  between  de- 
ceased and  plaintiff,  which  ended  by  plain- 
tiff's giving  an  unsecured  bond  for  a  smaller 
sum,  but  his  testimony  showed  that  no  item 
of  the  amount  of  the  secured  bond  was  em- 
bfaced  in  this  later  bond.  Plaintiff  him- 
self, prior  to  the  suit,  had  not  claimed  that 
the  bond  was  paid,  but  that  it  was  without 
consideration,  and  given  to  protect  himself 
from  cre< liters.  Held,  that  the  evidence 
did  not  justify  a  decree  for  plaintiff.— 
Flick  V.  Fridlev's  Adm'r,  (Va.)  feo. 

Application. 

7.  The  defendant  held  a  mortgage  on  two 
lots  of  land  belonging  to  the  plaintiff,  and 
on  the  crops  of  turpentine  thereon.  A 
part  of  the  mortgaged  land  was  sold,  and 
the  proceeds  applied  by  the  mortgagee  to 
the  extinguishment  of  the  debt  The  mort- 
gagee from  time  to  time  made  subsequent 
advances  to  the  mortgagor,  and  the  mort- 
gagor from  time  to  time  delivered  turpen- 
tine to  the  mortgagee  in  payment  of  his  in- 
debtedness, but  made  no  direction  how 
these  payments  should  be  applied.  Many 
of  the  advances  made  were  for  preparing 
turpentine,  which  was  delivered  to  Uie  de- 
fendant. The  mortgagee  applied  these  pay- 
ments to  the  unsecured  indebtedness,  and 
there  was  evidence  tending  to  show  that 
the  mortgagor  had  knowledge  of  the  man- 
ner in  whicn  these  payments  were  applied. 
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and  made  no  objection.  The  value  of  the 
tarpentine  delivered,  with  the  proceeds  of 
the  land  sold,  was  suflScient  to  eztineuish 
the  mortgage,  and  the  mortgagor  claims 
that  it  should  have  been  so  applied.  The 
Jury  found  that  the  payments  were  prop- 
erly applied  to  the  unsecured  indebtedness. 
MM,  that  there  was  evidence  sufficient  to 
sustain  the  verdict— Green  v.  Ford,  (Ga.) 
624. 

FLEADINO. 

See,  also.  Equity,  6, 17. 

Action  against  corporation,  see  Oorpora^ 
tions,  14;  Insurance,  12. 

Actions  M  delicto  against  executors,  see 
Exeeutara  and  Adminiitrators,  45. 

Action  on  altered  instruments,  see  Altgrch 
tion  of  Instruments, 

Action  on  official  bond,  see  Bonds,  3-4. 

Allegation  of  promise,  see  Descent  and  Dis- 
tribution, 2. 

Allegation  of  copartnership,  see  Mortgages, 
16. 

Allegation  of  return  on  execution,  see 
Oreditors*  BiU,  8. 

Amendment  on  trial,  see  Negligence,  1. 

Answer,  see  Vendor  and  Vendee,  11. 

Bill  by  vendee  of  married  woman,  see  Hus- 
band and  Wife,  11. 

Complaint,  statement  of  gross  amount,  see 
Negotiable  Instruments,  18. 

Contest  of  election,  see  Elections,  6-8. 

Foreclosure  of  mortgages,  see  Mortgages, 
16, 17. 

Fraudulent  assignment,  see  Oreditors^ 
Bill,  6. 

Misnomer,  see  Corporations,  14. 

Multifariousness,  see  Creditors*  Bill,  8. 

Partition,  see  Partition,  8. 

Pleading  and  proof,  variance,  see  Execu- 
tors and  Aaministrators,  27;  Bailroad 
Companies,  6, 7. 

Demurrer. 

1.  A  loint  demurrer  must  fail  as  to  all, 
unless  it  can  be  sustained  as  to  all  who 
loin  in  the  demurrer,  even  though  it  might 
be  good  if  interposed  by  one. — Lowry  v. 
Jackson.  <S.  C.>478. 

2.  Under  Code  S.  C.  §  198.  providing  that, 
**  after  the  decision  of  a  demurrer,  the  court 
shall  <  *  •  allow  the  party  to  plead 
over  upon  such  terms  as  are  Just, "  the  ques- 
tion of  what  terms  are  just  is  one  of  fact, 
and  is  determinable  by  the  circuit  Judffe  as 
a  matter  addressed  to  his  discretion.— id. 

8.  A  declaration  on  a  contract  which 
fails  to  state  the  particular  breach  on  which 
plaintifTs  found  their  action,  or  the  founda- 
tions of  damages  claimed,  which  specifies 
no  request  or  demand  on  the  defendant, 
such  as  was  under  the  contract  a  necessary 
precedent  to  a  breach  by  the  latter,  and 
shows  no  failure  of  consideration,  is  bad 


on  general  demurrer.** White  v.  Romans, 
(W.  Ta.)  14 

Answer. 

4.  Under  Code  N.  C.  S  248.  par.  2,  declar> 
Ing  that  an  answer  must  contain  "a  state- 
ment of  any  new  matter  constituting  a  de- 
fense or  counter-claim, "  a  defense  to  an  ac- 
tion of  contract  alleging  a  usurious  con- 
sideration must  state  the  particular  facta 
showing  usury.— Roun tree  v.  Brinson,  (N. 
C.)  747. 

6.  The  plaintiff  sued  for  $297.66  for  guano 
sold  to  defendant,  who  admitted  the  pur- 
chase, but  alleged  that  plaintiff  falsely  rep- 
resented it  to  be  valuable  as  a  fertilizer, 
worth  $88  per  ton,  and  as  good  as  any  on 
the  market  for  that  price;  that  none  of 
these  statements  were  true;  that  it  waa 
worth  $150,  which  defendant  was  ready  to 
pay.  Beld,  that  the  defense  was  alleged 
with  sufficient  clearness,  and  the  amount 
of  damage  sustained  was  set  out  with  suffi- 
cient accuracy  to  present  the  defense  fairly. 
--McEinnon  v.  Mcintosh,  (N.  C.)840. 

6.  A  plea  of  non  est  factum,  or  of  non- 
partnership,  sworn  to  by  the  defendant ''to 
the  best  of  his  knowledge  and  belief, "  does 
not  cast  the  onus  upon  the  plaintiff,  but 
only  entitles  the  defendant  to  go  to  the 
jury  and  establish  his  defen8e.--Martin  v. 
Lamb.  (Ga.)  10. 

Beplioation. 

7.  Where  a  claim  for  contribution  is  set 
up  by  way  of  replication  at  an  early  stape 
of  the  case  as  a  counter-claim  to  a  counter- 
claim interposed  by  the  defendant,  and  no 
objection  is  made  thereto,  and  other  pro- 
ceedings extending  over  a  number  of  years 
have  in  the  mean  time  taken  place,  the  rep- 
lication will  be  treated  as  an  amendment  to 
the  original  cause  of  action,  and  it  is  too 
late  to  object  that  the  claim  thereby  intro- 
duced was  improperly  set  up  as  a  reply. — 
Scott  V.  Bryan,  (N.  C.)  285. 

Frivolous  pleading. 

8.  An  answer  will  not  be  declared  frivo- 
lous unless  the  objection  extends  to  and 
embraces  the  whole  pleading,  so  that  not  fl- 
ing is  left  that  presents  an  issue  for  trial. 
— American*  Button-Hole.  Overseaming  & 
8ewing  Machine  Co.  v.  Hill,  (8.  C.)82. 

9.  In  an  action  on  certain  promissory 
notes  alleged  to  have  been  maae  to  plain- 
tiff  corporation,  copies  of  which  were  an- 
nexed to  the  complaint,  the  answer  denied 
any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  incorporation  of 
plaintiff;  admitted  the  execution  of  certain 
notes  to  plaintiff,  but  averred  defendant's 
ignorance  of  the  date,  amount,  or  terms  of 
tnem;  admitted  that  no  part  of  them  had 
been  paid;  and  finally  denied  each  and 
every  allegation  of  the  complaint  not  be- 
fore admitted  or  denied.    Held,  that  plain- 
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tilTs  corporate  existence  wm  not  pat  In 
issue,  but  that  the  final  paragraph  of  the 
answer,  in  connection  with  the  preceding 
para^aphs,  amounted  to  a  denial  of  the 
execution  of  the  identical  notes  sued  on, 
and  made  an  issue  for  the  jury  upon  that 
point,  and  that  therefore  the  answer  was 
not  frivolous.— Id. 

Pleading  and  proof. 

10.  In  a  suit  to  annul  a  sale,  one  of  the 
allegations  was  that  the  defendants,  subse* 
quent  purchasers  of  the  property,  had  no- 
tice of  the  Irregularity  of  the  sale.  It  did 
not  appear  from  the  case,  nor  was  any  issue 
made  as  to  whether  the  original  purchaser 
had  any  such  notice.  Held,  that  the  plead- 
ings required  that  such  inquiry  should  be 
made,  and  that  the  action  could  not  be 
properly  determined  without  it. — Perry  ▼. 
Peterson,  (N.  C.)  834. 

PliEDQSL 

Warehouse  receipts,  see  WareTumiemen,  8. 4. 

Discharge. 

1.  When  one  gets  his  due  ignorantly,  if 
he  is  not  hurt  by  his  Ignorance,  it  is  the 
same  as  if  he  acted  with  li^nowledge.  Thus, 
where  a  negotiable  promissory  note  was 
transferred  before  maturity  as  collateral, 
and  was  afterwards  paid  off  in  property, 
not  to  the  holder,  but  to  the  payee,  who 
collected  without  authority,  and  who,  after 
converting  the  property  into  money,  trans- 
mitted the  proceeds  to  the  holder  as  his 
own  money,  and  the  holder  applied  the 
same  to  the  secured  debt  only,  not  apply- 
ing it  also  to  the  collateral,  and  not  know- 
ing that  he  was  dealing  with  a  fund  derived 
from  the  collateral,  this  was  a  discharge 
of  the  collateral  debt,  notwithstanding 
such  ignorance  on  the  part  of  the  holder. 
—Coleman  v.  Jenkins,  (Ga.)  444. 

Expense  of  collectioii. 

2.  The  pledgees  of  certain  warehouse  re- 
ceipts fraudulently  issued  by  the  agent  of 
a  rice-mill  company,  in  an  action  against 
said  rice-mill  company,  were  allowed  to 
recover  their  counsel  fees,  *which  were 
stipulated  to  be  paid  by  their  pledgeor  in 
case  any  were  incurred  by  them  in  collect- 
ing upon  the  receipts.  The  entire  recovery 
did  not  exceed  the  value  of  the  property 

Sledged.     Held,  no  error. — Planters'  Kice- 
Lill  Co.  ▼.  Merchants'  Nat.  Bank,  (Qa.)  827. 

POWEBS. 

Powers  of  sale,  see  Mortgages,  IS,  23-25. 

Power  of  attorney — Extent. 

A  power  of  attorney  by  the  owner  of 
land,  appointing  the  attorney  to  **  protect 


all  his  interests  in  and  title  to  the  land. "  is 
sufficient  authority  for  the  attorney  to  re- 
deem the  land  for  the  owner  from  the  pur- 
chaser thereof  at  a  sale  for  delinquent 
taxes.— To  wnshend  v.  Shaffer.  (W.  Va. )  586. 

PBAOnCE  IN  CIVIL  CASEa 

Bee,  also,  Appeal,  7-20;  Continuance;  Equity; 
Error,  Writ  of;  Exceptions,  Bill  of;  Judg- 
ment; Jury;  Kew  Trial;  Parties;  Pleading; 
Removal  of  Causes;  Trial;  Witness. 

Transfer  of  cause. 

1.  A  special  proceeding  for  partition  was 
begun  before  the  clerk  of  the  superior 
court.  Issues  of  fact  having  been  Joined, 
the  clerk  transferred  the  case  to  the  court 
in  term.  Held  that,  as  the  court  had  gen- 
eral jurisdiction  of  the  subject  of  partition* 
and  the  parties  agreed  upon  the  facts  and 
submitted  the  case  to  the  court  for  judg- 
ment, all  irregularities  as  to  bringini^  the 

Eroceediugs   were   cured.  —  Foreman    v. 
Lough,  (N.O.)  913. 

2.  Acts  N.  C.  1887,  c.  276.  gives  the  judge 
of  the  superior  court,  when  a  special  pro 
ceeding  comes  before  him,  complete  au- 
thority, upon  the  request  of  either  party. 
to  proceed  to  hear  and  determine  all  mat- 
ters in  controTersjT  in  such  action,  unless 
it  shall  appear  to  him  that  justice  would  be 
more  cheaply  and  speedily  administered  by 
sending  the  action  back  to  be  proceeded 
in  by  the  clerk,  in  which  case  he  may  do 
so,— Id. 

PBINGIPAL  Am)  AQENT. 

See,  also,  AUomey  and  Client;  Corporation*, 
1,  2;  Factors  and  Brokers;  Insurance,  10. 

Estoppel  to  question  appointment,  see  Es- 
toppel, 4. 

Executor  as  agent  for  heirs,  see  SqwUf/^  18. 

Appointment  of  agent. 

In  South  Carolina  it  is  not  necessary  that 
the  power  to  seize  chattels  under  a  mort- 
gage should  be  delegated  in  writing,  under 
seal  or  otherwise ;  and  although  such  power 
may  be  in  writing,  and  attested,  it  is  not 
necessary  to  prove  its  execution  by  the 
subscribing  witnesses,  unless  the  same  is  j 
denied  under  oath,  as  provided  in  cases  of 
bonds  and  notes  by  Gen.  SL  8.  C.  g  ^iS. 
— McGowan  v.  Reld,  (8.  0.)  837.  ; 

PBINOIPAL   AND   SUSETY. 

Fieri  facias  against  sureties  on  official  bond. 

see  Bonds,  1,  4. 
Rights  of  principal's  widow  against  surety. 

see  Executors  and  Adtninist/  aUn's,  87. 
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Belease  of  surety. 

1.  The  principal  on  a  bond  for  the  pay- 
ment of  money,  without  the  knowledge  of 
his  surety,  made  an  agreement  with  the 
holder  of  the  bond  for  an  extension  of  the 
time  of  payment,  the  consideration  being 
$25,  which  was  not  paid  until  several  days 
had  elapsed.  On  the  day  that  payment  was 
made,  the  holder  of  the  bona  began  suit 
thereon  against  both  principal  and  surety. 
Meld,  that  the  surety  was  exonerated  from 
all  liability  on  the  bond  by  the  agreement 
between  ihe  holder  and  the  principal. — 
Forbes  ▼.  Sheppard.  (N.  C.)  817.* 

2.  In  an  action  to  recover  the  amount 
due  on  a  bond,  the  testimony  showed  that 
the  principal  debtor  had  made  an  agree- 
ment with  the  holder  of  the  bond  for  an 
extension  of  the  time  for  payment  in  con- 
sidertion  of  $25,  to  be  paid  to  him  by 
the  principal.  A  few  days  later  the  princi- 
pal drove  up  to  the  plaintiff's  store,  hand- 
ed him  $25.  saying.  **Here  is  the  money  I 
promised  you," — and  drove  off  at  once. 
Jleld,  that  this  does  not  show  a  trick  or 
fraud  on  the  part  of  the  principal  to  take 
plaintiff  by  surj^rise,  nor  is  the  evidence 
sufiQcient  to  Justify  counsel  in  arguing  the 
point  to  the  jury. — ^Id. 

Contribution  between  sureties. 

3.  E. ,  the  obligor  upon  a  bond  upon  which 
there  was  a  lud^ment,  became  bankrupt. 
His  lands,  valuea  at  more  than  the  amount 
of  the  bond,  were  sold  by  his  assignee  in 
bankruptcy  to  one  of  the  sureties  upon  the 
bond,  who  had  paid  the  judgment,  and 
taken  an  assignment  of  it  from  the  obligee. 
There  had  been  no  proceedings  in  the  bank- 
ruptcy court  for  the  sale  of  these  lands  free 
from  liens.  Heid,  that  the  lands  were  sub- 
ject to  the  lien  of  the  Judgment;  and  the 
assignee  of  the  judgment  havinff  possessed 
himself  of  the  property  which  was  the 

Srimary  security  lor  the  payment  of  the 
ebt,  the  debt  was  extinguished,  and  no  ac- 
tion for  contribution  could  be  maintained 
against  the  other  surety  upon  the  bond. — 
Boulware  ▼.  Lewis,  (Va.)  289. 

4.  H.  borrowed  money  from  P.  without 
security,  and  upon  the  latter's  becoming 
uneasy,  and  asking  for  security,  H.  an- 
swered that  he  never  gave  security,  and. 
rather  than  make  a  precedent,  he  would 
pay  P.  his  money.  U.,  however,  greatly 
needed  the  money  in  his  businesSi  and 
adopted  the  device  of  putting  forward  his 
partner,  £.,  as  the  apparent  borrower:  he 
iiimself,  and  one  L.,  his  friend,  signing  as 
securities  upon  the  bond  executed  by  £. 
The  money  was  then  paid  back  by  H.  to  P., 
by  P.  to  B..  and  by  the  latter  to  H.,  who 
used  it  in  the  business  of  the  firm.  Judg- 
ment was  obtained  on  the  bond  by  the 
administrator  of  P.,  which  Judgment  was 
paid  by  H.    JSM,  that  H.  was  a  principal 


debtor,  and  could  not  call  upon  L.  for  con- 
tribution as  surety  on  the  bond. — Id. 

PROTTTBITION,  WBIT  OF. 

Restraint  of  prosecution. 

Upon  the  arrest  of  two  physicians  for 
violating  an  ordinance  relating  to  the  sale 
of  intoxicating  liauors,  an  application  was 
made  for  a  writ  of  prohibition  to  prevent 
their  prosecution.     Beld,  that  as  the  law 

Srovided  an  ample  remedy  by  entering  a 
efense,  and,  if  necessary,  removing  the 
case  to  tribuUals  empowered  to  review  the 
proceedings  of  the  lower  courts,  a  writ  of 
prohibition  would  not  be  gran  ted. —Turner 
▼.  City  of  Forsyth,  (Ga.)  640. 

Promissory  IToteB. 

See  Nsgatiable  Instrumenia. 

PUBUO  liANDB. 

Impeaohment  of  grant 

1.  A  grant  of  land  by  the  state,  regular 
on  its  face,  cannot  be  attacked,  in  an  action 
between  private  individuals,  on  account  of 
the  failure  of  the  surveyor  general  to 
properly  lay  off  the  land  prior  to  the  grant. 
— Frampton  v.  Wheat,  (8.  C.)462. 

2.  The  failure  of  the  surveyor  general 
to  comply  with  the  provisions  of  4  St.  8.  C. 
592,  requiring  him.  in  laying  off  vacant 
lands  lying  on  creeks  and  navigable  rivers, 
to  measure  four  chains  back  from  such 
stream  for  every  one  fronting  on  the  same, 
and  declaring  void  all  grants  obtained  on 
surveys  not  regulated  by  this  rule,  is  not 
such  a  defect  as  renders  the  grant  absolute- 
ly void  on  its  face,  so  as  to  authorize  the 
court,  in  a  collateral  proceeding  between 
private  individuals,  to  declare  it  void. — ^Id. 

QXn  TAM  AND  PBITAL  AC- 
TIONS- 

Determination  of  penalty. 

The  Georgia  act  of  February  28,  1876, 
failing  to  direct  whether  the  amount  of  the 
penalty  prescribed  for  neglect  to  furnish  a 
record  of  all  bonds  issued  by  corporations 
shall  be  fixed  by  the  court  or  by  the  jury, 
held,  that  the  amount  of  the  penalty  is  a 
question  for  the  Jury.—  McDaniel  v.  Gate 
City  Gas-Light  Co..(Ga.)  698. 

RAILROAD  COMPANIE& 

See,  also,  Eorae  and  Street  Bailroads, 

Liability  for  negligence,  see,  also,  CarrUr$; 

Mailer  and  Servant, 
Service  of  process  on,  see  WrU^  2. 
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Sminent  domain. 

1.  In  condemn  at!  on  of  land  for  a  rail- 
road, everything  necessary  and  incident  to 
the  original  maitng  and  anbtequent  t>per- 
ating  of  the  roaa  passes  as  against  the 
owner  of  the. condemned  land;  and  the  use 
by  defendant  of  a  drain  running  across 
the  condemned  land  and  plaintifra  land, 
for  the  drainage  of  excessive  surface 
water,  is  incident  to  the  successful  opera- 
tion of  the  road,  and  is  rightful,  though 
such  use  may  work  damage  to  plaintiff. — 
Willey  V.  Norfolk  S.  R.  Co.,  (K.  C.)  485. 

Munioipal  aid. 

2.  A  countt  issued  and  delivered  Its 
bonds  to  a  railroad  company,  upon  condi- 
tions, for  the  performance  of  which  the 
company  gave  a  bond  of  indemnity,  se- 
cured by  a  deed  of  trust.  For  a  breach  of 
the  conditions,  the  coupons  remained  un- 
paid in  the  hands  of  a  oana  fide  purchaser 
from  the  company.  Heid,  that  by  the  con- 
tract of  indemnity  the  railroad  company 
virtually  became  the  principal  debtor,  and 
the  county  the  surety,  and  that  the  cred- 
itor had  the  right  or  substitution  to  the 
benefits  of  the  security  given  bv  the  prin- 
cipal debtor,  for  the  indemnity  of  the 
surety.—  Washington,  O.  A  W.  R.  Co.  v. 
Casenove,  (Va.)4a8. 

8.  The  defendant  railroad  company  pur- 
chased from  another  company,  under  a  de- 
cree of  court,  certain  property  upon  which 
there  was  a  lien  of  a  deed  of  tru^,  exe- 
cuted by  the  grantor  to  secure  the  per- 
formance of  certain  conditions  which  were 
the  consideration  of  the  issuance  of  bonds 
by  a  county  to  the  grantor.  The  decree 
under  which  the  property  was  sold  ad- 
judged the  lien  so  created  to  be  a  valid  and 
subsisting  one,  and  the  purchaser  bought 
subject  thereto.  In  an  action  upon  the 
past-due  coupons,  brought  by  the  bona  fide 
purchaser  of  the  bonds,  held  that,  the 
bonds  being  upon  their  face  negotiable, 
•the  purchaser  of  the  property  could  not 
contest  the  validity  of  the  bonds,  and  thus 
relieve  the  property  of  the  lien  of  the 
trust  deed.— Id. 
Bonds  and  mortgages — Foreolosore. 

4  Upon  appeal  from  the  judgment  of  the 
lower  court  determining  the  validity  of  a 
certain  deed  of  trust,  it  was  objected  that 
the  court  should  not  have  ordered  a  sale 
of  the  property  thereunder  until  the  owner- 
ship of  the  bonds  for  which  the  trust  deed 
had  been  given  as  security  had  been  de- 
termined. Held,  that  the  objection  was 
not  a  valid  one,  as  the  circuit  court,  in 
whose  custody  the  bonds  were,  had  ap- 
pointed special  commissioners  to  audit  the 
bonds,  and  they  had  been  reported  in  the 
names  of  the  said  commissioners;  and  for 
the  further  reason  that  the  supreme  court 
had  settled  the  question  of  ownership  in 


another  suit,  since  the  appeal  from  tlie  de- 
cree of  sale  was  taken.— Id. 

liiability  for  negligence. 

5.  A  railroad  company,  chartered  under 
the  laws  of  Virginia,  cannot,  by  the  vol- 
untary surrender  of  the  possession,  con- 
trol, and  operation  of  its  road,  by  deed  of 
trust,  to  trustees  of  its  own  selection,  shift 
the  responsibilities  imposed  upon  it  by 
law,  nor  relieve  itself  from  liability  for 
wrongs  or  injuries  subsequently  done  to 
persons  or  to  property  in  the 'negligent 
operation  of  its  road.— Naglee  ▼.  Alex- 
andria A  P.  Ry.  Co.,  (Va.) m* 

6.  It  is  not  an  admission  of  the  fact  of 
the  relationship  of  lessor  and  lessee  be- 
tween two  railroad  companies  that,  in  an 
action  against  the  former  for  an  injury  oc- 
curring on  the  road  of  the  latter,  the  de- 
fendant company  agreed  with  plain tifTs 
counsel  to  allow  him  to  use  the  record  copy 
of  the  lease  between  the  two  railroads,  and 
thus  dispense  with  the  production  of  the 
original  on  the  trial.  —  Central  R  R  & 
Banking  Co.  v.  Gamble,  (6a.)  287. 

7.  In  an  action  for  damages  for  personal 
injuries,  caused  by  the  negligence  of  a  rail- 
road company,  where  the  declaration  con- 
tains two  counts,— one  that  the  defendant 
company  was  operating  the  road  on  which 
the  in  j  ury  occurred  under  a  lease ;  the  other 
that  it  was  using,  controlling,  and  running 
the  road,  without  specif^rin^  the  form  or 
contract  or  agreement.— it  is  sufficient  to 
sustain  a  verdict  if  the  evidence  shows 
that  the  defendant  was  using  and  control- 
ling the  road. — Id. 

Accidents  at  crossings. 

8.  In  an  action  against  a  railroad  corpo- 
ration to  recover  damages  for  personal  in 
juries  alleged  to  have  been  caused  by  the 
defendant's  negligence  in  so  rannine  its 
engines  over  a  crossing  as  to  frighten  pTain- 
tifrs  horse,  the  court  instructed  the  jury 
that  they  could  not  find  the  defendant  neg- 
ligent unless,  when  the  engine  was  cross- 
ing and  recrossing  the  street,  and  plain tiif 
had  driven  up  to  a  point  15  to  dO  yards 
from  the  crossing,  tne  engineer  saw  the 
plaintiff,  and  caused  the  engine,  then  on. 
or  partly  on.  the  crossing,  to  make  an  un- 
necessary noise,  so  frightening  plaintJiTs 
horse  as  to  cause  the  accident;  but  that  it 
was  not  negligence  to  ring  the  bell  when 
the  engine  was  passing  over  the  crossing, 
unless  It  was  done  wantonly,  and  that  the 
defendant  had  a  right  to  make  such  noises 
as  were  necessarily  incident  to  running  and 
reversing  the  enjnne.  JIM,  that  the  in- 
struction was  sumcieatly  favorable  to  the 
plaintiff.--Morgan  v.  Norfolk  Southern  R. 
Co.,  CN.  C.)606. 

9.  In  an  action  for  damages  for  Injuries 
received  by  being  struck  by  one  of  defend- 
ant's railroad  trains,  where  the  eTidence 
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Bape. 

Charaoter  of   prosecutrix. 
Practice,  8. 


see    Criminal 


BEOEIVEB. 

Appointment,  see  Vendor  and  Vender,  6,  6. 
Of  estate  of  deceased  person,  see  Bxecutare 
and  Adminuttraiors,  48. 

Appointment. 

1.  An  insolvent  had  sold  choses  in  action 
to  a  purchaser,  and  had  also  made  an  as- 
signment for  the  benefit  of  bis  creditors. 
A  complaint  was  filed  by  certain  creditors 
to  set  aside  the  sale  and  assignment,  and  a 
receiv'er  was  appointed  to  whom  the  pur- 
chaser and  the  assignee  were  ordered  V> 
deliver  all  the  property  they  had  received 
from  the  insolvent.  It  was  not  alleged 
that  there  was  any  danger  of  loss  or  in- 
Jury  to  the  property  in  litigation,  and  the 
purchaser  claimed  to  have  paid  value,  with- 
out knowledge  of  insolvency.  HeM,  that 
the  appointment  of  the  receiver  was  Srror. 
— Pelzer  v.  Hughes.  (8.  C.)  781. 

Iiiability  for  fUnds. 

2.  When  money  awaiting  the  result  of 
litigation  is  in  the  possession  of  a  receiver 
at  the  place  of  permanent  custody,  and  he 
has  no  further  duty  in  respect  to  it  but 
that  of  preservation,  it  is  already  in  court, 
and  ihe  receiver  cannot  part  with  his  cus- 
tody of  it  by  depositing  in  bank  or  other- 
wise, save  at  his  own  risk,  without  some 
order,  leave,  or  direction  authorizing  him 
so  to  do.  Morgan  v.  Hardee.  71  Ga.  786, 
and  Phillips  v.  Lamar,  27  Ga.  228,  distin- 
guished.—Kicks  V.  Broyles,  (Ga.)772. 

BEGEIVINO  BTOIjEH 
OOODS. 

Indictment. 

It  is  not  snflaciont,  in  an  indictment  un- 
der Code  N.  G.  ^  1006.  which  prescribes: 
'^If  any  person  snail  buy,  sell,  deliver,  or 
receive,  for  a  price,  or  for  any  reward 
whatever,  any  cotton  in  the  seed,  or  any 
unpacked  lint  cotton,  brought  or  carried 
in  a  basket,  hamper,  or  sheet,  or  in  any 
mode,  where  the  quantity  is  less  than  what 
is  usually  baled,  or  where  the  cotton  is  not 
baled,  between  the  hours  of  sunset  and 
sunrise,  such  person  so  offending  shall  be 
guilty  of  a  misdemeanor, " — to  charge  sim- 
ply that  the  cotton  was  bought  or  sold 
within  the  prohibited  hours,  without  alleg- 
ing that  the  same  was  brought  or  carried 
in  some  mode  designated  in  the  statute.— 
Bute  V.  Whitaker.  (N.  C.)  4ba 


BBOOBD. 

On  appeal,  see  Appeal,  18-IS. 
Variance,  see  Judgment,  3. 

Bight  to  make  abstracts. 

A  person  may  enter  the  oflSce  of  the  reg- 
ister of  deeds  and  take  reasonable  mem- 
oranda from  the  records,  but  they  cannot 
take  copies  therefrom  without  paying  the 
fees  allowed.— Kewton  v.  Fisher,  (S.  Gj 
822. 

Beference. 
Masters  in  chancery,  see  Equity,  18. 

BBMO  VAL  OF  O AXTSBS. 

Time  oi  application. 

1.  In  a  suit  in  Georgia  by  a  citizen  of 
New  York  for  an  injunction  and  a  receiver 
to  restrain  the  disposal  of  property,  on  the 
ground  that  it  was  bein^  disposed  of  for 
the  purpose  of  defraudmg  creditors,  the 
chancellor  appointed  a  temporarv  receiver, 
and  issued  a  temporary  injunction,  which 
was  dissolved  by  defendant  giving  the 
proper  bond.  Thereafter,  at  the  first  term 
of  court  after  the  action  was  brought,  be 
fore  the  trial  was  entered  upon  on  its  mer 
its,  defendant  filed  a  petition  for  the  re- 
moval of  the  cause  to  the  United  States 
circuit  court,  district  of  Georgia.  Hfi'l 
under  U.  8.  St.  March  8. 1875,  for  removal 
of  causes,  which  provides  that  the  applica- 
tion for  removal  shall  be  made  before  the 
trial  of  the  case,  and  at  or  before  the  term 
at  which  it  could  be  first  tried,  that  the 
preliminary  injunction  and  appointment 
of  a  temporary  receiver  were  only  ancillary 
to  the  trial,  and  were  not  such  a  beginniuf 
thereof  as  prevented  the  removal  of  the 
case.— Franklin  v.  Wolf,  (Ga.)  696. 

3.  Under  the  act  of  congress  of  March  8, 
1875,  providing  for  the  removal  of  caases 
from  state  courts  to  the  United  States  cir- 
cuit court,  a  plaintiff  who  brings  an  sctioD 
for  partition  in  a  court  of  his  own  state. 
sgainst  a  citizen  of  another  state,  ia  not 
thereby  precluded  from  obtaining  a  re- 
moval  of  the  cause  to  the  United  Btates 
circuit  court. — dews  ▼.  Mumford,  (Ga.) 
287. 

Striking  party  from  bill. 

8.  Where,  after  striking  one  of  the  par- 
ties from  the  bill,  the  remaining  complain- 
ants are  all  citizens  of  one  state  and  the 
defendants  citizens  of  another,  ihe  state 
court  cannot  refuse  a  timely  application  for 
removal  to  the  federal  court,  notwith- 
standing the  party  so  stricken  from  the 
bill  may  appear  to  be  a  necessary  party  to 
the  suit.— Gujler  v.  Smith,  (Ga.>  40d. 
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"^^Vlien  it  lies. 

1.  If  one  of  two  persons  who  have 
cropped  jointly,  under  an  agreement  to 
Bhare  the  products  of  the  farm  equally, 
disposes  of  a  portion  of  the  crop  after  the 
death  of  the  other  person,  but  before  a 
<li  vision  of  the  crop  has  been  made,  a  pos- 
sessory warrant  for  such  part  of  the  crop 
TV  ill  not  lie  in  favor  of  the  executor  of 
the  deceased  against  the  purchaser.  — 
Peebles  v.  Morris,  (Ga.)  89. 

K^eoessity  of  demazid. 

2.  In  an  action  to  recover  a  chattel,  the 
court  charged  that  if  defendant  came  into 
possession  wrongfully. then  no  demand  was 
necessary;  but  If  he  had  honestly  acquired 
possession,  without  notice  of  plaintiff's 
claim,  then  a  demand  would  be  necessary, 
even  though  the  defendant's  vendor  may 
have  wrongfully  acquired  his  possession. 
Held,  no  error.— Burckhalter  v.  Mitchell, 
(S.  CO  225. 

8.  Where  a  demand  is  necessary  to  main- 
tain an  action  of  replevin,  the  question 
whether  the  demand  was  made  is  for  the 
jury  to  determine.— Id. 

Pleading. 

4.  The  declaration  in  an  action  under  the 
Georgia  Code,  for  the  recovery  of  two  fire- 
proof iron  safes,  alleged  that  the  safes 
were  in  the  possession  of  the  defendant 
county,  which  had  bought  them  of  the 
plaintiff:  that  the  plaintiff  claimed  title  to 
the  safes,  and  that  the  county  refused  to 
deliver  them,  or  to  pay  the  profits  thereof, 
which  were  of  the  annual  value  of  f  75. 
Ueld,  that  the  declaration  stated  no  cause 
of  action,  the  averments  thereof  not  being 
inconsistent  with  the  county's  rights  to 
possession  by  reason  of  the  purchase  set 
out. — Safe  Co.  v.  County  of  JBaker,  (Ga.) 
154. 

5.  Where  a  previous  demand  is  essential 
to  the  maintenance  of  an  action  to  recoyer 
a  chattel,  the  question  whether  such  a  de- 
mand was  made  may  be  raised  under  a 
general  denial. — Burckhalter  v.  Mitchell, 
(S.  C.)  225.  ^ 

Character  of  possession. 

6.  In  an  action  of  replevin,  the  character 
of  the  defendant's  possession,  whether 
wrongful  or  innocent,  is  a  question  of  fact 
forthe  jury.— Id. 

Verdiot  Bnd  judgment. 

7.  In  an  action  to  recover  personal  prop- 
erty, the  plaintiff's  right,  under  the  Geor- 

fia  Code,  to  elect  upon  the  trial,  whether 
e  will  accept  an  alternative  verdict  for 
the  property  or  its  value,  or  a  verdict  for 
the  damages  alone,  or  for  the  property 
alone,  with  hire,  is  not  lost  by  suing  out  a 
bail  process  pending  the  action,  and  caus- 


ing the  property  to  be  seized,  and  this  is 
so  although  the  defendant  may  not  have 
replevied -or  otherwise  regained  possession 
from  the  officer.— Hudson  v.  Goff.  (Ga.)  152. 
8.  In  proceedings  on  a  possessory 
warrant,  commenced  by  the  executor  of  a 
deceased  joint  owner  of  the  property,  the 
magistrate  having  awarded  possession  of 
the  property  to  the  executor,  field,  that  it 
was  competent  for  the  court,  Ia  reversing 
the  magistrate's  Judgment  on  certiorari,  to 
award  possession  to  the  purchaser.— 
Peebles  v.  Morris,  (Ga.)  80. 

Bes  Adjudlcata. 

^t  Judgment,  5-9 

SAIA 

See,  also,  Credit&re*  Bill,  9;  Eimity,  18;  Bt- 
eeutum,\Z;  Bxecutors  aitd  Aaministratars, 
8t-86;  Frattdulent  Canveyaneea;  Guard- 
ian and  Ward,  2;  Mortgage$,  93-96;  Par^ 
tUion,  5,  6;  Specific  Performance;  Vendor 
and  Vendee.       ' 

Conditional  sales,  registration,  see  Chattel 

Mortgages,  8. 
Contract  of  sale,  see  Larceny,  1. 

What  oonstitutes. 

1.  One  of  the  defendants  was  Indebted 
to  plaintiff.  In  settlement  of  part  of  his 
account  defendant  executed  to  plaintiff  a 
bill  of  sale  of  wood  lying  on  a  given  rail- 
road, at  a  stated  rate,  in  consideration  of 
one  dollar  paid,  and  the  amount  realized 
on  the  wood  when  sold,  to  be  placed  to 
defendant's  credit.  Defendant  afterwards 
conveyed  to  his  co-defendant,  by  assign- 
ment, part  of  this  wood.  If  eld,  that  the 
first  transaction  did  not  merely  constitute 
a  mortgage,  but  a  sale  to  the  plaintiff, — the 
wood  being  sufficiently  identified  to  make 
an  absolute  sale  without  actual  delivery; 
and  that  by  the  assignment  the  co-defend- 
ant acquired  no  title. — Cohen  v.  Stewart, 
(N.  C.)  716. 

When  title  passes. 

2.  A  bill  of  goods,  signed  by  the  pur- 
chaser, showing  the  articles  purchased,  the 
aggregate  price,  and  that  the  freight  was  to 
be  paid  b)r  the  seller  to  a  certain  point,  is 
not  a  writing  purporting  to  contain  all  the 
stipulations  of  tne  contract,  within  the 
meaning  of  Code  Ga.  ^  8803;  and,  in  an  ac- 
tion for  the  purchase  price,  it  is  admis- 
sible to  show  by  parol  evidence  at  whose 
TiBk  the  shipment  was  made,  or  whether 
titlepassed  upon  delivery  to  the  carrier.— 
De  Paus  v.  Kaiser,  (Ga.)254. 

Conditional  sales. 

8.  In  an  action  wherein  plaintiff  sought 
to  recover  possession  of  certain  personal 
property,  the  title  thereto  was  claimed  by 
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a  third  party  under  a  "furniture  lease," 
which  was  substantially  as  follows;  **This 
certifies  that  I  [defendant]  have  received 
of  [claimant]  a  certain  quantity  of  furni- 
ture, which  I  am  at  liberty  to  use,  keeping 
the  same  in  good  order.  I  have  agreed 
to  hire  said  furniture  for  the  term  of  4i 
months,  and  ^ay  the  sum  of  $296.25  as  rent 
therefor.  It  is  further  understood  that  I 
may  atany^time  within  said  time  purchase 
said  furniture  by  paying  for  the  same  the 
sum  of  $296.25  as  the  price  thereof. "  The 
lease  provided  for  the  payment  of  a  certain 
amount  of  rent  monthly,  and,  in  default  of 
payment  according  to  the  contract,  claim- 
ant was  entitled  to  take  immediate  posses- 
sion. Held  to  be  a  contract  of  hiring,  and 
not  a  conditional  sale.— Foreman  v.  Drake, 
(N.  C.)  842. 

4.  A  dealer  in  leaf  tobacco,  in  reply  to  a 
written  request  from  a  manufacturer  for 
samples,  expressed  the  samples,  and  sent 
a  letter  in  which  the  terms  were  stated  to 
be  "8,  4,  and  5  months'  notes. "  An  order 
was  given,  which  was  filled,  the  shipment 
being  made  by  express.^nd  blank  notes, 
drawn  as  above,  forwarded  by  mail,  with  a 
request  to  "return  signed  in  settlement  at 
earliest  convenience. "  The  manufacturer 
proposed  pavment  by  time  drafts,  which 
the  dealer  declined,  and  offering  longer 
time  on  the  notes,  but  insisting  on  a  settle- 
ment in  that  form.  The  notes  were  never 
delivered.  Held  that,  the  essential  part  of 
the  contract  being  that  the  delivery  of  the 
notes  was  to  be  concurrent  with  that  of  the 
tobacco,  the  transaction  was  not  a  condi- 
tional sale  or  a  sale  at  all,  but  a  mereat>:ree- 
ment  to  sell.— MlUhiser  v.  Erdman,  (K.  C.) 
521. 

Warranty. 

5.  If  a  seller  of  a  mule,  after  the  buyer 
has  purchased  the  same,  and  given  his 
notes  therefor,  warrants  the  same  to  be 
sound,  this  does  not  constitute  a  valid  war- 
ranty, but  is  merely  a  gratuitous  statement 
—Brooks  V.  Matthews.  (Ga.)  627. 

6.  Where  the  vendor  stated  goods  to  be 
of  a  certain  value,  it  is  a  question  for  the 
jury  whether  his  statements  had  the  effect 
of  a  warranty  of  the  quality. — McEinnon 
v.  Mcintosh,  (N.  C.)840. 

7.  In  an  action  to  recover  the  purchase 
price  of  a  quantity  of  fertilizer  sold  under 
the  statutory  warranty  as  to  chemical  an- 
alysis, and  an  additional  agreement  that 
the  seller  was  not  to  be  held  responsible 
for  its  practical  results,  or  for  its  effect 
upon  crops,  the  defendant  offered  evidence 
to  show  that  the  fertilizer  failed  to  benefit 
his  crops,  although  properly  cultivated  on 
suitable  soil,  with  a  propitious  season;  and 
that,  if  the  fertilizer  had  been  as  repre- 
sented on  the  sacks,  the  crops  would  have 
been  benefited  by  its  use.    Held  that,  as 


the  statute  only  requires  a  warranty  that 
the  fertilizer  shall  contain  substantially 
the  ingredients  indicated  by  the  analysis 
attached  to  it.  and  as  the  evidence  offered 
did  not  directly  tend  to  disprove  such  com- 
pliance, it  was  properly  rejected. — Hamlin 
V.  Rogers,  (Qa.)  259. 

Statatory  requisites. 

8.  In  an  action  to  recover  on  a  note 
given  for  the  price  of  fertilizer,  the  defense 
was  that  the  sacks  containing  it  were  not, 
at  the  time  of  sale,  tagged  according  to 
law.  Some  of  the  sacks  were  not  tagged, 
but  the  evidence  did  not  show  that  the 
tags  were  not  detached  after  sale  and  de- 
livery, and  there  was  evidence  that  thev 
were  properly  tagged  before  sale.  Ue.d. 
that  it  was  not  error  for  the  court  to  refuse 
to  charge  the  Jury  that,  *'if  the^  believe 
from  the  evidence  that  the  fertilizer  did 
not  have  inspection  tags  on  the  sacks  at 
the  time  of  sale,  then  the  plaintiffs  cannot 
recover.  "—Id. 

SET-OFF  AND  CX>UJNTJ£A- 
OLAmL 

When  allowed,  see  Tru^U,  4 

When  allowed. 

W.  owed  H.  $1,055.  and  executed  a  deed 
of  trust  to  secure  it;  at. about  the  same 
time  W.  owed  C.  &  X.  $1,600.  and  also 
held  a  chose  in  action  against  H.  for  that 
amount,  which  he  assigned  to  C.  &  X.  to 
secure  them.  In  W.'s  name  they  sued  H. 
for  this  amount,  and  recovered  Judgment, 
and  sued  out  execution. .  H.  thereupon 
filed  a  bill  of  injunction,  alleging  the  in- 
solvency of  W.,  and  tendered  to  C.  & 
X.  the  difference  between  $1,600  and  the 
$1,055,  and  prayed  that  the  plaintiffs  in 
the  execution,  after  this  set-off  was  made, 
might  be  perpetually  enioined.  The  de- 
fendants C.  &  X.  answered  the  bill,  resisted 
the  set-off,  and  showed  that  W.  had  execut- 
ed^a  deed  of  trust  to  secure  H.  the  $1.0'>5. 
anH  that  W.  was  insolvent,  and  prayed,  if 
the  set-off  was  allowed,  to  be  subrogated 
to  the  rights  of  H.  in  the  deed  of  trust 
The  court  perpetuated  the  injunction,  but 
did  not  decree  the  subrogation  asked.  On 
appeal,  Tield^  the  set-off  was  properly  al- 
lowed, and  C.  &  X.  ought  to  have  been 
subrogated  to  the  rights  of  H. — Hudkins 
V.  Ward.  (W.  Va.)  600. 

Sdttlementi 

See  Compromiu. 

SHEBIFF. 

Betention  of  fUnds. 

1.  A  sheriff  whose  term  of  office  has  ex- 
pired, having  in  his  hands  moneys  belong- 
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and  the  latter's  right  to  speciflo  perform- 
ance of  the  contract  could  not  he  defeated 
by  the  pretended  or  actual  unrecorded  deed 
to  M.— Welfley  v.  Shenandoah  Iron,  L., 
M.  &M.  Co.,(Va,)87». 
Bequisites  of  oontract  —  Simulated 

oonveyance. 

2.  In  an  action  for  specific  performance 
of  a  contract  for  the  sale  of  land  defend- 
ants introduced  evidence  to  the  effect  that 
plaintiff  had  requested  them  to  make  the 
deed  to  one  M. ,  for  the  purpose  of  defraud- 
ing the  creditors  of  plaintiff.  Held,  that 
defendants,  showing  themselves  to  he  par- 
tidpet  fraudis,  could  not  defeat  plaintiff's 
olalm  with  the  defense  of  the  fraudulent 
transaction. — Id. 

Statute  of  fk'auds — ^Memoraiida. 

8.  A  person  made  a  parol  agreement  to 
convey  land  to  his  mother,  as  evidence  of 
which'  the  contents  of  a  letter  from  him  to 
his  sister  was  testified  to,  the  testimony 
being  as  follows:  '*He  said  that  he  was  in 
great  trouble,  and  that  he  had  to  have  as* 
sistance  from  some  source  or  other,  and,  if 
his  mother  could  assist  him  in  any  way,  he 
was  willing  to  relinquish  all  interest  in  the 
Whitman  place  [the  land  in  controversy] 
to  procure  the  money  that  he  desired. 
Held  that,  even  though  the  letter  itself  con- 
taining this  language  had  been  introduced 
in  evidence,  the  writing  would  not  have 
been  a  sufficient  compliance  with  the  stat- 
ute of  frauds  for  a  court  of  equity  to  decree 
specific  performance  of  the  contract.  — 
Boozer  v.  Teaguo,  (S.  C.)  551. 

Part  performance. 

4.  A  person  made  a  parol  promise  to  re- 
convey  land  to  his  mother.  Held,  that  the 
payment  by  the  mother  of  the  purchase- 
money  mortgage  on  the  land,  and  posses- 
sion of  the  land  by  her,  such  possession 
not  being  in  pursuance  of  the  alleged  con- 
tract, was  not  snch  part  performance  as 
would  relieve  the  contract  from  the  opera- 
tion of  the  statute  of  frauds.— Id.* 

STATES  AND  STATE  OFFI- 
CEBS. 

Bee,  also,  Attorney  General. 
Actions  by  state  against  officer,  see  Office 
and  Officer,  2. 

Contract  with  state. 

Const.  Va.  art.  4,  §  8,  provides  that  every 
resolution  shall  require  the  consent  of  both 
branches  of  the  legislature  before  it  be- 
comes a  law.  A  joint  resolution  passed  the 
house  of  representatives  authorizing  the 
governor  to  employ  counsel  to  consider  a 
certain  claim  oi  the  state.  The  governor 
employed  plaintiff  for  this  purpose.  Be- 
fore his  services  were  completed,  he  was 


elected  attorney  general.  The  governor 
paid  him  f  200  on  account  of  services,  and 
he  presented  a  claim  to  the  state  aaditor 
for  $800  balance  due.    It  appeared  that  the 

?:o  vemor  never  intended  to  make  a  contract 
or  the  state,  but  the  plaintiff  waa  to  look 
to  the  legislature  for  his  compenaation. 
Held  that,  as  the  resolntion  only  passed  one 
branch  of  the  assembly,  the  governor  could 
make  no  contract  binding  on  the  state. — 
Field  V.  Marye,  (Va.)  707. 

STATUTES. 

Validity,  see  CanetUutianal  Law, 

FroTlso. 

The  rule  in  the  construction  of  statntes* 
that  a  proviso  is  to  be  considered  as  a  limi- 
tation upon  the  general  words  preceding, 
or  an  exception  therefrom,  is  not  absolute, 
and  the  meaning  of  the  proviso  most  gen- 
erally be  ascertained  from  its  language.— 
Traders'  Nat.  Bank  v.  Lawrence  Ifanofg 
Co.,  (N.  C.)868. 

Subrogatiozu 

To  rights  of  creditor,  see  EoBveuhn  and 

Adminietratore.  86. 
To  rights  of  mortgagee,   see  Sei-Qf  and 

Counter- Claim. 

TAXATION, 

Sale,  redemption  by  attorney,  see  PMP«r«L 

Sxemption. 

1.  Land  upon  which  there  was  a  parson- 
age belonging  to  a  church  was  assessed  for 
the  value  of  improvements  which  the  city 
bad  made  along  the  property.  Meld,  that 
such  parsonage  was  not  a  place  of  religious 
worship  wlthm  the  meanmff  of  Const.  Ga 
art.  7,  §  2,  which  declares  that  the  legisla- 
ture may  exempt  "places  of  religious  wor- 
ship** from  taxation.— St.  Markka  Church 
v., City  of  Brunswick,  (Ga.)  561. 

Redemption. 

2.  In  a  suit  by  the  person  assessed  irith 
taxes  for  land,  against  the  purchaser  of 
such  land  for  taxes,  to  set  aside  a  tax  deed 
to  snch  purchaser,  the  latter  cannot,  in  such 
suit,  controvert  the  right  of  the  person  so 
charged  with  taxes  for  which  the  land  was 
sold  to  redeem  the  land.— Townshend  v. 
Shaffer,  (W.  Va.)  586. 

8.  The  owner  of  a  tract  of  land  sold  for 
taxes  appointed  the  clerk  of  the  county 
court  in  which  the  land  is  situate  his  at- 
torney to  redeem  the  same  from  the  pur- 
chaser at  the  tax  sale.  The  clerk,  as  sudi 
attorney,  drew  his  personal  check,  payable 
to  the  order  of  the  purchaser,  for  the 
amount  of  the  purchase  money  for  which 
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stating  to  the  jury  what  the  witnesses  tes- 
tified to.— Walker  y.  Larrey,  (8.  C.)  68. 

6.  While  a  judge  may  not  usurp  the 
functions  of  a  lury  by  declaring  what  has 
been  proved,  it  is  not  error  for  him.  in  ex- 
plaining a  ruling,  to  refer  to  certain  mat- 
ters as  being  in  evidence,— TiU  v.  Jones, 
(Qa.)  899. 

7.  The  court  instructed  the  jury  that  if 
they  should  believe  from  the  evidence  that 
the  plaintiff  made  the  signal  to  stop  in 
proper  time  for  the  train  to  be  stopped,  or 
reduced  to  a  safe  speed  at  the  moment  of 
coupling,  and  if  tney  should  further  be- 
lieve that,  on  account  of  the  want  of  care 
on  the  part  of  the  person  having  the  man- 
agement and  control  of  the  tram,  the  de- 
fendant's cars  were  run  together  in  such  a 
violent  and  rapid  manner  as  to  confuse 
and  frighten  the  plaintiff,  they  should  find, 
etc.  Held  that,  there  being  no  assumption 
of  anything  as  a  proved  fact,  and  the  exist- 
ence of  every  fact  being  properly  left  to 
depend  upon  the  finding  of  the  jury,  from 
the  evidence,  the  instruction  was  not  er- 
roneous.—Norfolk  &  W.  R.  Co.v.  Cottrell. 
(Va.)  128. 

8.  Where  several  distinct  matters,  in- 
volving diligence,  are  presented  to  the 
jury,  while  it  is  proper  to  charge  a  general 
principle  applicable  to  them  all,  yet  if  a 
specific  charge,  which  is  legal,  apt,  and  ad- 
justed to  one  of  these,  be  ^requested,  it  is 
proper  to  give  the  latter  also,  if  it  would 
materially  aid  the  iury  in  applying  the 
general  principle  to  tnatone  of  the  several 
matters  for  their  consideration.— Thomp- 
son V.  Thompson.  (Ga.)  261. 

9.  The  court  charged  a  general  proposi- 
tion, and  the  appellant  complained  that  it 
was  without  qualification,  but  the  desired 

Sualification  was  not  brought  to  the  atten- 
on  of  the  court  at  the  time  of  the  charge. 
Held,  that  an  exception  based  thereon 
would  not  be  considered  on  appeal. — 
Simms  v.  South  Carolina  Ry.  Co.,  (8.  C.) 
801. 

10.  It  is  the  duty  of  the  party  excepting 
to  a  portion  of  an  instruction  to  separate 
the  portion  which  is  not  law  from  that 
whicn  is. — Blackman  v.  State,  (Ga.)  418. 

iBsues. 

11.  The  plaintiff  brought  suit  against  the 
defendant  to  recover  possession  of  certain 
real  estate  bid  in  bv  him  at  an  execution 
sale  against  the  defendant  at  the  latter's 
request.  The  jury  found  specially  in  the 
plaintiff's  favor  upon  all  the  questions  thev 
were  requested  to  answer;  but  the  defend- 
ant moved  for  judgment,  on  the  ground 


in  a  motion  for  judgment  after  verdict  of 
the  jury.— Wilson  v.  Taylor,  (N.  C.)  «8. 

Verdict. 

12.  That,  on  polling  the  Jury,  some  of 
them,  after  answering  that  the  verdict  was 
their  verdict,  added  tnat  they  hesitated  to 
agree  to  it,  and  had  given  their  assent  re- 
luctantly and  with  doubt,  will  not  vitiate 
the  finding. — City  of  Conyers  ▼.  Eirk, 
(Ga.)  4i3. 


TBOVER  AND  OONYISBr 
SION. 

Demand. 

1.  The  treasurer  of  the  plaintiff  corpora- 
tion deposited  with  the  defendant  bank 
certain  bonds  belonging  to  the  plaintiff,  as 
security  for  his  personal  debt.  Sabse^ 
quently  the  defendant,  though  advised  that 
the  bonds  were  the  property  of  the  plain- 
tiff, and  that  the  treasurer  had  no  right  to 
make  such  a  disposition  of  them,  asserted 
its  authority  to  retain  possession  of  them, 
and  to  apply  the  proceeds  of  their  sale  to 
the  satisfaction  of  its  debt.  Held,  that  the 
defendant's  assumption  of  the  property, 
and  the  right  of  disposing  of  it,  was  in  it- 
self a  conversion,  and  that  proof  of  s 
formal  demand  and  refusal  were  nnneces 
sary.  —  University  of  North  (^urolina  v. 
State  Nat.  Bank,  (N.  C.)859. 

2.  Where  the  agreement  between  the 
land-owner  and  the  cropper  is  to  the  effect 
that  the  former  is  to  continue  in  potsessioo 
of  the  latter' s  part  of  the  crop  until  all  ad- 
vances are  paid  for,  a  demand  and  a  re 
f  usal  before  full  payment  does  not  establish 
a  conversion  by  the  land-owner. — ^Hudson 
V.  Goff,  (Ga.)  152. 

Trustee  Process. 

See  Oamuhnunt, 

TRUSTS. 

Death  of  trustee,  effect  on  suit,  see  Orm^d- 

ore*  BUI,  6. 
Husband  as  trustee  of  wife's  propertv.  see 

Husband  and  Wife,  8. 

Creatiozi  of  trust. 

1.  Securities  were  deposited  to  be  l^te^d 
by  the  depositary,  and,  in  case  of  th^e  de 
posi tor's  death,  to  be  equally  divide<i  be- 
tween the  depositor's  wife  and  €^ul«ire«i 
Afterwards,  the  depositor,  in  writings.  &q 
thorized  the  depositary,  in  case  of  ti^e  dt? 
positor's  death,  to  dispose  of  enough  of  i^c 
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existing  nsury  law  which  denounces  cer- 
tain penalties  for  cJiarging  illegal  Interest, 
by  imposing  an  additional  penaltjr  for  re- 
eeiving  ^xxch  interest. — Hardin  v.  Trimmier, 
(8.  CO  46. 

7.  The  South  Carolina  act  of  1877  (Qen. 
6t.  §  1288)  fixed  the  maximum  rate  of  inter- 
est at  7  per  cent.,  and  provided  that  the 
lender  should  recover  no  interest  in  excess 
of  that  rate.  The  amendatory  act  of  De- 
cember 81,  1883,  allowed  as  much  as  10  per 
cent,  to  be  contracted  for  in  writing,  and 
provided  that  "any  person  who  shall  re- 
ceive as  interest  any  greater  amount  *  *  * 
shall,  in  addition  to  the  forfeiture  herein 
provided  for,  forfeit,  also,  double  the  sum 
so  received,"  etc.  Held,  that  one  who, 
subsequent  to  the  passage  of  the  act  of 
1882.  received  such  usurious  interest  upon 
a  contract  executed  prior  to  its  enactment, 
was  liable  to  forfeit  double  the  amount  at 
the  suit  of  the  borrower,  as  provided  for 
therein. — Id. 

8.  The  South  Carolina  act  of  1877,  de- 
claring that  uo  recovery  shall  be  had  upon 
a  contract  tainted  with  usury,  except  to 
the  extent  of  the  sum  actually  loaned,  in- 
validates, in  effect,  such  parts  of  the  con- 
tract as  relate  to  anything  over  and  above 
that  sum.  It  is  no  objection,  therefore,  to 
the  amendment  of  1882.  that  it  impairs  the 
obligation  of  contracts,  inasmucn  as  the 
sum  loaned  is  not  affected  by  the  amend- 
ment, and  the  additional  forfeiture  de- 
nounced is  that  of  the  usurious  interest  re- 
ceived.— Id.* 

Limitation  of  actioiiB. 

9.  Code  N.  C.  g  3836.  provides  that  the  ac- 
tion for  usurious  interest  *' shall  be  com- 
menced within  two  years  from  the  time  the 
usurious  transaction  occurred. "  Held,  that 
the  time  the  defendant  received  the  usuri- 
ous interest  was  **the  time  the  usurious 
transaction  occurred, "  and  an  action  was 
not  barred  by  limitation,  though  the  usuri- 
ous contract  was  entered  into  more  tban 
two  years  before. — Pritchard  v.  Meekins, 
(N.  C.)484. 

Becovery  of  valid  debt. 

10.  When  a  note  or  bond  taken  for  a 
valid  debt,  or  to  renew  a  valid  note,  is  void 
for  usury,  the  creditor  may,  in  an  action 
thereon,  recover  judgment  for  the  valid 
debt,  when  the  complaint  alleges  the  facts 
constituting  that  debt;  and  an  assignee  of 
the  note  or  bond  has  the  same  rights  as  the 
original  creditor.  —  Roun tree  v.  Brinson. 
(N.  C.)747.* 


VENDOB  AND  VENDEE. 

See.  also.  Covenant;  Deed;  Fraudulent  Con- 
veyances; Sale;  Specific  Performance, 


BJectment  by  grantee  against  grantor,  see 

Litnttatim  of  Aetione,  8. 
Purchaser  at  void  Judicial  sale,  see  Equi- 
ty, 18. 

Contraot — Defloienoy  of  qaanttty. 

1.  A  contract  of  sale  of  a  certain  tract  of 
land  represented  that  it  contained  50  acres, 
*'more  or  less,"  but  upon  measurement 
there  were  found  to  be  only*  84i  acres. 
Held,  that  this  deficiency  was  so  great  as  to 
Justify  a  submission  to  the  jarr  of  the 
question  as  to  whether  or  not  U&ere  was 
fraud  or  mistake  in  the  purchase.— 8eegar 
y.  Smith.  (Ga.)  618. 

Dispute  as  to  contraot— Sridonoe. 

2.  Where  there  was  a  conflict,  the  evi- 
dence being  equally  balanced,  between  a 
vendor  ana  vendee  as  to  the  contract  of 
sale  of  certain  land,  the  former  claiming  a 
gross  amoont  for  a  certain  tract,  the  latter 
alleging  that  the  tract  was  purchased  at  a 
given  price  per  acre,  the  fact  that  vendor 
offered  upon  the  same  day  that  the  con- 
tract was  made  to  sell  the  land  to  other 

f>arties  by  the  acre.  Instead  of  by  the  tract, 
8  admissible.— Id. 

Bights  of  vendor— Beoovery  of  pnr^ 

chase  money. 

8.  Where  a  vendor,  by  an  executory  con- 
tract, sells  lands  on  credit,  and  places  the 
vendee  in  possession,  the  vendee,  without 
obtaining  the  legal  title  from  his  vendor, 
or  paying  all  his  purchase  money,  then 
sells  and  convevs  the  land  by  absolute  deed, 
and  collects  all  the  purchase  money  due 
from  his  vendee,  heid,  the  first  vendor  may 
subject  the  land  to  sale  for  the  unpaid 
purchase  monev  due  to  him,  notwithstand- 
ing the  second[  vendee  has  paid  all  he 
agreed  to  pay  for  the  land,  and  received 
an  absolute  deed  for  it  from  his  vendor.— 
Fisher  v.  McNulty,  (W.  Va.)  593. 

Appropriation  of  rents. 

4.  Where  retention  of  title  by  the  vendor 
is  the  only  security  contemplated  in  a  con- 
tract for  the  sale  of  land,  chancery  has  no 
right,  on  the  hearing  of  an  application  for 
an  injunction  and  receiver,  to  require  the 
purchaser  to  give  security  for  the  appro- 
priation of  the  rents  and  profits  to  the  pay- 
ment of  the  purchase  price. — Tumlin  t. 
Yanhorne,  (Qa.)  264. 

Appointment  of  receiver. 

5.  A  bill  bv  a  vendor,  charging  the  in- 
solvency of  the  purchaser,  and  the  deterio- 
ration in  value  of  the  land,  but  not  show- 
ing that  the  purchaser  was  less  able  to 
pay  when  the  debt  matured  than  when  it 
was  incurred,  or  that  the  deterioration  ii 
due  to  the  purchaser's  waste  or  misman- 
agement, makes  no  case  for  the  appoint- 
ment of  a  receiver  of  the  rents  and  profits 
of  the  purchased  premises,  or  for  an  in 
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Junction  against  transferring  obligations 
taken  for  the  rent. — Id. 

6.  Where  an  order  of  the  court  requires 
A  vendee  of  lands  to  give  security  for  the 
appropriation  of  the  rents  and  profits  to 
the  payment  of  the  purchase-price,  or  on 
his  failure  to  do  so  directs  that  a  receiver 
of  the  rents  and  profits  be  appointed,  a 
further  condition  of  the  order  restraining 
him  from  transferring  in  any  manner  any 
obligation  for  the  rents  is  onerous.— Id. 

Bights  of  vendee — Damage  for  land 
taken. 

7.  Defendant  purchased  a  tract  of  land 
for  a  town-site,  with  notice  that  the  vendor 
had  granted  to  a  railroad  company,  sub- 
ject to  location,  a  right  of  way  through 
the  land  and  ground  for  a  station,  and  one 
acre  to  a  third  person  to  be  located  op- 
posite the  railroad  station.  In  an  action 
to  enforce  the  vendor's  lien,  defendant 
claimed  damages  for  the  land  which  had 
been  taken  from  him  by  the  vendor's  grant- 
ees. Held,  that  the  measure  of  damages 
was  the  average  contract  price  of  the  land, 
and  not  the  market  value  at  the  time  of 
the  taking,  there  being  no  evidence  to 
show  that  a  special  value,  diJSerent  from 
that  of  the  whole  tract,  was  put  upon  the 
land  in  controversy  at  the  time  of  the  con- 
tract.—Sergeant  v.  Linkhouse,  (Va.)295. 

8.  A  grantor  sold  to  a  railroad  company  a 
right  of  way  across  his  own  land  and  that  of 
his  ^antee,  whose  deed  was  unrecorded, 
receiving  a  gross  sum  for  both  tracts. 
Held,  that  the  grantee  could  recover  of  the 

f:rantor  the  full  amount  received  by  him 
or  the  right  of  way  across  the  land  of  the 
former,  though  it  be  more  than  the  actual 
value  of  the  land  occupied  by  the  right  of 
way.— Niles  v.  Groover,  (Ga.)899. 

9.  In  an  action  by  a  grantee,  holding  un- 
der an  unrecorded  deed  against  her 
grantor,  for  the  recovery  of  a  part  of  the 
money  received  by  him  from  the  sale  of  a 
right  of  way  to  a  railroad  company  across 
both  his  own  and  plaintiff's  land,  the  court 
instructed  the  jury  that,  if  they  should  find 
that  in  the  sale  to  the  railroad  company  the 
parties  treated  all  the  land  as  equally  valu- 
able, then  the  plaintiff  could  recover  an 
amount  proportionate  to  her  share  of  the 
land  so  sold.  Held,  that,  in  view  of  the 
fact  that  there  was  evidence  to  show  that 
a  gross  sum  was  received  for  the  whole 
right  of  way,  and  that  the  plaintiff's  land 
was  as  valuable  as  defendant's,  the  instruc- 
tion was  correct. — Id. 

Defective  title, 

10.  A  deed  given  by  defendants  to  plain- 
tiff in  1870,  was  made  in  their  firm  name. 
Since  that  time  plaintiff  had  been  in  the 
quiet  and  peaceable  possession  of  the  land. 
In  1888  plaintiff  applied  to  defendants  to 
rectify  a  supposea  defect  in  the  deed  by 


signing  to  it  their  individual  names,  which 
they  did  in  1884.  Held,  that  plaintiff  could 
not  sustain  a  suit  for  damages  because  of 
the  failure  of  the  members  of  the  firm  to 
ratify  the  deed  sooner. — French  v.  Robin- 
son. (Ga.)  902. 

Action  for  price — Answer. 

11.  In  an  action  to  foreclose  a  purchase- 
money  mortgage,  an  answer  of  outstand- 
ing paramount  title  to  the  mortgaged 
premises,  there  having  been  no  actual 
eviction,  or  an  answer  setting  up  an  out- 
standing incumbrance,  the  mortgagor  not 
having  extinguished  it.  or  suffered  special 
damage  by  reason  of  it.  is  bad  on  demur- 
rer,  although  the  deed  contained  cove- 
nants of  seizin  in  fee.  and  against  incum- 
brances.—Lessly  V.  Bowie,  (S.  C.)  199. 

Bona  flde  purchasers — Lien  of  state. 

12.  Plaintiffs  purchased  land  from  one 
who  was  surety  on  a  bond  to  the  state 

fiven  by  a  bank  which  had  become  a  state 
epositor}'.  The  bank  defaulted,  and  exe- 
cution issued  on  the  bond,  and  the  land 
was  sold.  Plaintiffs  filed  a  bill  against  the 
sheriff,  asking  to  be  paid,  from  the  money 
derived  from  the  sale,  for  improvement's 
made  by  them  on  the  land,  and  claiming 
no  notice  of  the  lien  of  the  state.  Held, 
that  the  lien  of  the  state  existed  from  the 
time  of  the  execution  of  the  bond,  and  the 
plaintiffs  were  bound  to  take  notice  of  it. 
—Simpson  v.  Mathis,  (Ga.)  646. 

18.  Plaintiffs  improved  land  purchased 
from  one  who  was  surety  on  a  bond  to  the 
state.  The  land  was  sold,  on  execution  is- 
sued on  the  bond,  for  less  than  its  proved 
value  at  the  time  of  the  purchase.  Held, 
that  plaintiffs  were  onlv  entitled  to  recover 
whatever  sum  the  land  sold  for  at  execu- 
tion sale  over  its  value  at  the  time  of  the 
purchase.— Id. 

VENTTE  INT  dVIL  OASES. 

Local  and  transitory  actions. 

1.  Defendants  moved  to  remove  the  case 
to  Buncombe  county,  where  defendant 
Rich  was  sheriff,  and  where  alone  he  could 
be  sued  under  Code  N.  C.  §  191,  which  pro- 
vides that  actions  against  a  public  officer 
in  the  exercise  of  his  duties  must  be  tried 
in  the -county  where  the  cause  or  some  part 
thereof  arose.  Plaintiff's  assignor  had 
made  an  assignment  to  plaintiff  to  secure 
certain  debts.  Defendants  (except  Rich) 
were  Uidgment  creditors  of  the  assignor, 
and  they  took  out  executions,  and  gave 
them  to  Rich,  and  he  levied  on  the  assigned 
goods.  Then  plaintiff  brought  this  suit  to 
recover  damages  for  the  levy,  and  subse- 
quently he  entered  a  nolle  pros,  as  to  Rich. 
Held,  that  the  motion  was  properly  refused. 
—Harvey  v.  Rich,  (N.  C.)  912. 
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2.  A  motion  was  made  by  the  defendants 
to  remove  the  case  for  trial  to  Buncombe 
county.  The  suit  was  in  Lenoir  county, 
and  against  the  defendants,  as  aiders  and 
abettors  of  the  sheriff  of  Buncombe  county, 
to  recover  damages  for  the  seizure  and 
conversion  of  a  stock  of  goods.  The  de- 
fendants were  the  obligors  in  an  indemni* 
fying  bond  to  the  sheriff.  Code  N.  0.  ^ 
191,  provides  that  actions  against  a  pnblic 
officer  or  person  especially  appointed  to 
execute  his  duties  for  an  act  done  by  him 
by  virtue  of  his  office,  or  against  a  person 
who  by  his  command  or  in  his  aid  shall  do 
anything  touching  the  duties  of  such  offi- 
cer, shall  be  tried  in  the  county  where  the 
cause  arose.  Held,  that  giving  an  indem- 
nifying bond  did  not  bring  the  obligors 
within  the  words  "in  his  aid.  "—Harvey  v. 
Brevard.  (N.  C.)  911. 

Judioial  notioe. 

8.  Where  the  declaration,  In  an  action 
for  personal  injuries  against  a  railroad 
company,  alleges  that  the  injury  occurred 
in  Talbot  county,  where  the  action  is 
brought,  and  there  is  no  plea  to  the  juris- 
diction, it  is  sufficient  that  the  evidence 
shows  the  injury  to  have  occurred  some- 
where on  the  Ime  between  Bostick  and 
Geneva;  both  places  being  post-offloes,  the 
court  will  take  judicial  notice  that  they  are 
in  the  county.— Central  R  R.  &  Banking 
Co.  V.  Gamble,  (Ga.)  287. 

WABEHOUBEMEN. 

Warehouse  receipts. 

1.  Warehouse  receipts,  pure  and  simple, 
with  only  the  incidents  annexed  to  them 
by  law,  and  none  superadded  by  special 
contract,  conduct,  or  representation,  are 
no  more  obligatory  in  the  hands  of  bona 
fide  holders  for  value  than  in  the  hands  of 
the  original  bailor  of  the  property  stored. 
— Planters'  Rice-Mill  Co.  v.  Merchants' 
Nat.  Bank,  (Ga.)  327. 

2.  An  agent  of  a  mill  company,  who  was 
empowered  to  issue  and  acknowledge  re- 
ceipts for  goods  stored  in  the  warehouse  of 
the  company,  wrongfully  issued  and  ac- 
knowledged such  receipts,  based  on  ficti- 
tious transactions.  Held,  that  such  fraud- 
ulent acts  were  not  beyond  the  scope  of 
his  authority,  and  the  mill  company  was 
bound  by  the  receipt. — Id. 

8.  A  rice-mill  company  issued  certain  re- 
ceipts acknowledging  the  rice  therein  spec- 
ified to  be  in  their  store-house.  Each  re- 
ceipt had  also  a  printed  entry  on  the  mar- 
gin, filled  out  in  writing,  with  the  name  of 
the  bank  which  held  it.  This  entry  was 
signed,  as  was  the  receipt  itself,  by  the  su- 
perintendent of  the  mill.  The  entry  im- 
ported an  acknowledgment  of  notice  by 
the  company  that  the  bank  was  the  holder 


of  that  receipt  Held,  that  the  bank,  as 
bona  fide  pledgee,  was  entitled  to  recover 
from  the  mill  company  money  adTanced 
upon  the  faith  of  these  receipts,  though  no 
goods  had  been  received  for  storage  ac- 
cording to  the  recitals  therein. — Id. 

4.  The  delivery  of  the  warehouse  re- 
ceipts for  property  pledged  is  not  such  de- 
livery of  the  property  as  is  required  by 
Code  Ga.  §  2188,  to  constitute  the  bail- 
ment valid  as  against  a  dona  jfkltf  purchaser 
for  value,  without  notice;  and  is  not  such 
a  conveyance  of  title  to  the  property,  nor 
the  right  of  possession  thereof,  as  will  en- 
able the  pledgee  to  maintain  an  action  of 
trover  against  a  purchaser  from  the  pledge- 
or,  a  factor,  or  warehouseman. — National 
Exchange  Bank  ▼.  Graniteville  Mannf  g 
Co.,  (Ga.)  411.* 

Warranty. 

See  Covenant  2;  Sale,  5-7. 

W ATEBS  AND  WATER- 
C0T7BSES. 

Overflow  of  surface  water. 

Plaintiff  had  been  using  a  '*lead  ditch* 
which  ran  across  his  own  and  the  adjoining 
land  of  B.  A  portion  of  B.'s  land,  with  a 
section  of  the  aitch,  was  condemned  to  the 
use  of  defendant  company,  and,  in  using 
the  ditch  to  drain  its  surface  water,  the 
volume  of  water  was  increased  beyond  the 
capacity  of  the  ditch  to  remove,  and  the 
water  upon  plaintiff's  land,  not  having  suf- 
ficient outlet,  was  ponded  back  upon  his 
land.  Held  that,  as  plaintiff  had  no  ease- 
ment in  the  drain  upon  B.'s  land,  defend- 
ant was  not  liable  to  him  for  the  damages 
arising  from  its  rightful  use  of  the  ditch. 
— Willey  v.  Norfolk  S.  R.  Co.  (N.  C.)  485. 

WHiL. 

See,  also,  Deecent  and  DietribuHon;  Bxeeur 
tore  and  Adminietrat&re, 

Validity — Devise  to  bastard. 

1.  A  testator,  a  white  man,  who  had  co- 
habited with  a  colored  woman,  devised  all 
his  property  to  the  bastard  child  of  such 
cohabitation,  and  her  children,  of  whom 
£.,  a  friend  of  the  testator,  was  the  puta- 
tive father.  It  did  not  appear  that  the 
intercourse  between  £.  and  the  bastard 
daughter  of  testator  was  carried  on  in  (con- 
sequence of  any  agreement  or  promise  on 
the  testator's  part  to  make  provision  for 
such  child,  and  the  children  born  in  conse- 
quence of  such  intercourse,  and  the  will 
was  in  fact  made  after  the  death  of  E. 
Held,  that  the  will  was  not  void  on  the 
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ground  of  public  policy.  —  Smith  v.  Du 
jBose,  (Ga.)B09. 

Hisrepreflentation  to  testator. 

2.  In  an  action  to  set  aside  a  will  for 
misrepresentations  made  to  the  testator, 
the  court  instructed  the  jury  that,  **  before 
the  will  can  be  set  aside  for  misrepresenta- 
tions, it  must  appear  that  the  misrepre- 
sentations were  made,  proved  to  be  false, 
made  in  bad  faith,  for  the  purpose  of  pro- 
curing the  will. "  Held,  that  it  was  imma- 
terial whether  or  not  the  misrepresenta- 
tions were  made  for  the  purpose  of  procur- 
ing the  will,  provided  they  did  procure  it, 
and  this  part  of  the  charge  was  erroneous; 
but  that  the  error  was  cured  by  a  previous 
instruction  to  the  effect  that  if  the  Jurv  be- 
lieved that  the  will  was  induced  solely  by 
the  belief  in  the  truth  of  the  representa- 
tions, and  they  were  not  true,  then  thev 
would  be  authorized  in  setting  the  will 
aside;  and  also  cured  bv  the  fact  that  the 
evidence  showed  that  the  representations 
were  true. — Id. 

Bevooation. 

3.  Testimony  as  to  why  the  deceased  re- 
voked her  will  is  wholly  unimportant,  in 
presence  of  the  undisputed  fact  that  such 
revocation  took  place. — Scoggins  v.  Tur- 
ner, (N.  C.)  719. 

Probate— Proof  of  lost  will. 

4.  Two  scripts,  each  purporting  to  be  the 
last  will  of  decedent,  both  executed  with 
all  the  formalities,  but  of  different  dates, 
were  exhibited  for  probate.  The  one  of 
later  date  was  a  copy  of  an  original,  alleged 
to  be  lost.  Held,  that  it  is  or  no  moment 
to  the  establishment  of  the  lost  will  what 
became  of  it,  if  it  was  not  destroyed  or 
canceled  by  the  testatrix  or  in  her  presence, 
and  by  her  consent  and  direction,  from 
which  the  animus  revocandi  is  conclusively 
inferable.— Id. 

Construotion — ^Ambiguities. 

6.  A  testator  devised  **all  the  land  con- 
tained in  eighty-one.  west  side  of  the  old 
run  of  Flat  creek. "  It  appeared,  however, 
that  he  had  never  owned  nor  claimed  title 
to  lot  81,  or  any  part  of  it,  but  that  he  did 
own  lot  79,  which,  in  other  respects,  ful- 
filled the  description  of  the  devise.  H'ld, 
the  land  being  perfectly  described  by  its 
location,  the  mere  erroneous  use  of  the 
wrong  lot  number  would  not  render  the 
devise  iuoperative;  and  parol  evidence  was 
admissible  to  explain  the  ambiguity,  under 
Code  Ga.  §2457, which  provides  that,  **  when 
called  upon  to  construe  a  will,  the  court 
may  hear  parol  evidence  of  the  circum- 
stances surrounding  the  testator  at  the  time 
of  its  execution.  So  the  court  may  hear 
parol  evidence  to  explain  all  ambiguities, 


both  latent  and  patent.  **— Rogers  v.  Rogers, 
(Qa.)451. 

Conflicting    provisions. 

6.  The  testator  left  bis  son  a  farm,  direct- 
ing him  to  pay  f4.000  to  his  sister  in  order 
to  equalize  their  shares  of  the  estate.  In 
case  of  the  son's  dying  without  issue,  the 
farm  was  to  go  to  his  sister,  subject  to  the 
payment  of  4^,000  to  the  son's  widow,  if 
she  survived  him.  HM,  that  this  provision 
of  remainder  could  not  be  set  aside  as  un- 
Just,  or  in  conflict  with  the  expressed  in- 
tention to  4Mvide  the  estate  equally  .*-<]!ouclx 
V.  Eastham,  (W. Va.)  28. 

Conditions. 

7.  A  bequest  upon  condition  that  th.^ 
legatee  shall  remain  unmarried  until  ah.^ 
becomes  21  years  of  age  is  not  such  a  t&  - 
straint  upon  marriage  as  will  make  th^ 
condition  void.— Reuff  v.  Coleman's  Heirs. 
(W.Va.)  597. 

8.  There  are  no  technical  appropriate 
words  which  always  determine  a  devise  to 
be  on  a  condition  either  precedent  or  sub- 
sequent. If  the  language  employed  in  the 
will  shows  that  the  act  on  which  the  es- 
tate depends  must  be  performed  before  the 
estate  can  vest,  the  condition  is  precedent. 
-Id. 

9.  The  doctrine  of  conditions  in  ierrorem 
over  the  legatee  applies  only  where  the 
conditions  relate  to  marriage  or  contesting 
a  will.— Id. 

10.  Where  a  testator  provided  in  his  will 
that  if  a  girl,  18  years  of  age,  who  was  at 
the  time,  and  had  been  for  several  years, 
living  In  his  family,  should  remain  with 
his  family  until  she  should  attain  21  years 
of  age,  aud  continue  to  conduct  herself  as 
she  had  theretofore  done,  then  his  executor 
should  pay  her  $800  when  she  became  of 
age;  and  two  years  before  she  became  21 
years  of  age  she  had  an  illegitimate  child, 
and,  at  the  request  of  the  testator's  widow, 
left  the  family  soon  after  she  had  the  child, 
held,  the  legatee  was  not  entitled  to  be  paid 
the  legacy.— Id. 

Description  of  devisees. 

11.  Provisions  in  the  will  of  a  testator 
were  that  *'I  give  and  bequeath  to  Rachel 
Dillon,  in  addition  to  what  she  now  had 

fiven  to  her  during  her  natural  life,  lots 
*  *  during  her  natural  life;  and,  after 
her  death,  lots  *  *  *  to  Sarah  Mous- 
seau.  and  the  children  of  Leonora  PeUertier, 
(now  deceased,)  her  two  children;"  and, 
further:  ''I  also  give  and  bequeath  to 
Sarah  Mousseau.  and  the  children  of  Leo- 
nora Pellertier,  and  James,  Benjamin,  and 
David,  children  of  Rachel,  all  the  lands. " 
etc.  It  appeared  that  Rachel  was  the  wife 
of  testator,  and  Sarah  Mousseau,  James, 
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Benjamin,  and  Darid,  and  Leonora  Peller- 
tier  were  his  cJiildren.  Held,  that  it  was 
intended  to  distribute  the  property  by  giv- 
ing to  the  children  of  Leonora  the  share 
which  the  other  children  of  testator  named 
in  the  will  would  take  under  the  devise; 
that  is,  the^  were  to  take  per  stirpes,  and 
not  per  capita,  of  the  property  designated. 
— Fraser  v.  Dillon,  (Ga.)  695. 

Construotion—  Surviv^orsaip. 

12.  A  testator,  by  a  will  dated  in  1830. 
devised  certain  land  to  his  daughter  and 
her  husband  during  their  join^  lives,  and 
to  the  survivor  of  them  during  the  life  of 
such  survivor;  and.  if  his  daughter  should 
die  leaving  issue,  then  such  land  to  go  to 
such  issue  and  heirs  after  the  termination 
of  the  life-estate:  "but.  if  my  said  daugh- 
ter should  die  without  leaving  such  issue, 
then  my  will  is  that  *  ♦  ♦  the  said 
land  and  plantation  should  pass  and  de- 
scend to  my  heirs  according  to  the  laws  of 
descent  in  Virginia,  and  their  heirs  for- 
ever." The  testator  died  in  1834,  leaving 
his  said  daughter  as  his  sole  heir  at  law. 
Her  husband  died  in  1854,  and  she  died  in 
1884  without  having  had,  and  without  leav- 
ing, issue.  Held,  that  the  limitation  over 
to  the  heirs  of  the  testator  according  to 
the  laws  of  descent  in  Virginia,  and  their 
heirs  forever,  referred  to  those  who  were 
his  heirs  at  the  time  of  his  death,  and  not 
to  those  who  might  be  his  heirs  at  the 
time  of  his  daughter's  death;  and  that  the 
daughter  took  a  fee-simple  estate  in  the 
said  land,  which  was  determinable  by  her 
having  issue  at  her  death,  and  which  be- 
came absolute  upon  her  death  without 
issue.— Stokes  v.  Van  Wyck.  (Va.)  387. 

Desoription  of  property. 

13.  A  testator,  by  an  item  of  his  will, 
gave  to  his  wife  certain  personal  property, 
and  then  declared  as  follows:  "Also  lend 
her  during  her  life"  certain  other  personal 
property,  then  to  be  equally  divided  be- 
tween Emily's  and  Matilda's  children.  I 
lend  her  the  Watts  tract  of  land,"— and  in 
the  same  connection  enumerated  articles 
of  personal  property  not  before  alluded  to. 
In  another  item  he  declared:  "I  give  to 
my  daughter  Emily  the  land  I  bought  of 
Carey  Watts, " — and  then  in  another  item 
declared:  "I  give  to  Emily  and  Matilda 
all  the  property  I  have  lent  their  mother, 
after  her  death. "  Held,  the  context  of  the 
will  making  it  apparent  that  the  words 
"all  the  property,  ^  were  used  by  the  testa- 
tor in  a  restricted  sense,  and  to  apply  only 
to  property  otherwise  undisposed  of,  there 
passed  under  that  item  simply  the  personal 
property  remaining  undisposed  of  after 
the  termination  therein  of  the  life-estate 
^iven  the  wife,  and  that  the  daughter  Em- 
ily, subject  to  the  wife's  life-estate,  took  a 


fee-simple  in  the  Watts  tract  of  land.  — 
West  V.  Randle.  (Oa.)  454. 

Estates  in  fee. 

14.  The  rule  that  when  a  devisee,  whose 
estate  is  undefined,  is  directed  to  pay  the 
testator's  debts  or  legacies,  he  takes  an  es 
tate  in  fee,  has  no  application  when  the 
estate  of  the  devisee  is  defined  and  fixed  hr 
the  will.— Couch  v.  Eastham,  (W.  Va.)  2l 

15.  A  testator  directed,  by  his  will,  that 
his  plantation  be  rented  or  sold  at  a  suit- 
able time,  in  the  discretion  of  his  execu- 
tors, and  that  the  proceeds  of  the  sale  be 
invested  as  his  executors  should  see  fit.  and 
to  vest  in  his  legatees,  his  children,  and  a 

grandson,  under  the  following  restrictions, 
ach  of  his  legatees  to  have  the  uncondi- 
tional control  and  enjoyment  of  the  profits, 
without,  under  any  circumstances,  en- 
croaching on  the  eorpiLs  of  their  respective 
portions;  and  on  their  death  their  portions 
to  go  to  their  child  or  children,  under  the 
same  restrictions.  By  a  codicil  he  directfii 
that  the  grandson  should  share  equally  witb 
his  children,  and  the  executors  were  ap- 
pointed trustees  of  his  portion  until  he  at- 
tained his  majority;  that  the  executors 
were  not  to  make  a  sale  without  conaultine 
with  the  legatees;  that  it  was  his  desire 
that  his  property  should  vest  solely  in  his 
child  or  children,  and  his  grandson  wheD 
he  arrived  at  majority.  Held,  that  it  w.i$ 
the  intention  of  the  testator  to  vest  the  ' 
proceeds  arising  from  the  sale  of  the  plan 
tation  in  his  legatees  in  fee-simple.— Tur- 
ner V.  Eirkpatrick,  (Ga.)  246. 

Charges  on  realty. 

16.  A  lease  from  a  testator  to  his  devisee 
is  merged  by  the  taking  effect  of  the  de- 
vise, and  a  charge  on  the  premises  created 
by  the  devise  will  bear  interest  from  such 
taking  effect,  and  not  from  the  designated 
expiration  of  the  lease. — Couch  y.  East 
ham,  (W.  Va.)  28. 

17.  Testator,  by  the  first  clause  of  hi< 
will,  bequeathed  three  pecuniary  legacie>. 
by  the  second  clause  he  gave  his  wife  for 
life,  with  remainder  over,  his  residence 
and  household  furniture,  and  eight  lots  of 
land,  with  the  buildings  thereon;  third,  he 
gave  all  the  ''rest  and  residue "  uf  his  e$ 
tate,  real  and  personal,  to  his  executor  in 
trust  for  his  two  daughters,  with  full  power 
to  sell  and  convey  any  or  all  parts  of  the 
estate  for  the  purpose  of  partition  and  di- 
vision as  provided.  Shortly  before  h^ 
death,  by  a  codicil,  he  gave  another  pecun- 
iary legacy.  On  the  settlement  of  the  c ^ 
tate,  after  gi^io£>  the  widow  the  property 
specifically  devised,  the  personalty  was  in- 
sufiScienV-to  pay  the  debts.  Held,  that  the 
pecuniary  legacies  were  a  charge  upon  the 
real  estate,  except  that  specifically  devi:>t^l 
to  the  widow,— Jaudon  v.  Ducker.  (S.  C> 
465. 
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Bights  of  legatees — Assent. 

18.  The  acts  of  a  party  may  show  that  he 
assents  to  a  legacy,  and  when  these  are 
clear  they  are  sufficient  without  a  verbal 
assent.— King  y.  Skellie,  (Ga.)  614. 

Interest. 

19.  Althoug:h  a  legacy  vests,  where  no 
special  intention  to  the  contrary  appears, 
at  the  death  of  the  testator,  it  does  not  be- 

fin  to  carry  interest  untU  a  year  afterwards, 
ut  where  the  legacy  is  charged  solely 
on  land,  or  given  to  a  child,  and  directed 
to  be  paid  by  a  devisee  of  land,  in  order  to 
make  the  portion  of  such  child  equal  that 
of  the  devisee,  it  should  bear  interest  from 
the  death  of  the  testator.— Couch  v.  East- 
ham.  (W.  Va.)  23. 

Action  on  will — Proof  of  probate. 

20.  A  paper  purporting  to  be  the  will, 
under  which  the  devisees  claimed,  but  hav- 
ing no  entry  of  record  or  probate  thereon, 
though  coming  from  the  ordinary's  office, 
into  whose  hands  it  was  shown  that  it  went 
at  the  death  of  the  testator,  is  not  sufficient 
proof  of  the  probate  and  record  of  the  in- 
strument to  maintain  a  bill  in  equity  by 
the  devisees  thereunder.— Kogers  v.  Rog- 
ers. (Ga.)  451. 

WITNESS. 

See,  also,  Deposkum;  Evidence, 

Befusal  to  testify,  see  Libel  and  Slander,  9. 

Competency. 

1.  A  witness  is  not  incompetent  because 
he  is  the  husband  of  a  legatee  who  is  one 
of  the  plaintiffs,  and  because  he  takes  a 
specific  legacy  under  the  will;  he  being  no 
partjT  to  the  action,  and  his  legacy  not  be- 
ing in  question.— Watts   v.  Baker,   (Ga.) 

2.  The  rule  excluding  confidential  com- 
munication between  an  attorney  and  his 
client  extends  under  Code  Ga.  §  8798.  to  a 
communication  between  the  attorney  of 
an  insurance  company  and  the  company's 
agent.— Fire  Ass'n  v.  r lemming,  (Ga.)  420. 

8.  The  fact  that  certain  correspondence 
between  an  attornej^  and  his  client  had 
been  admitted  in  evidence  upon  a  former 
trial,  in  violation  of  the  rule  relating  to 
confidential  communications,  does  not 
Justify  a  repetition  of  the  error  at  a  subse- 
quent trial.— Id. 

Transactions  with  deceased  per- 
sons. 

4.  In  an  action  against  a  bank  to  recover 
a  policy  of  insurance  upon  the  life  of  A., 
deceased,  payable  to  plaintiffs  and  one  J., 
deceased,  which  policy,  as  defendant  al- 
leged, had  been  assigned  by  A.  to  it  as 
collateral,  ?ield,  that  plaintiffs  did  not  sue  in 
any  of  the  representative  capacities  re- 


ferred to  in  Code  S.  C.  §  400,  concerning 
evidence  of  transactions  with  deceased 
persons,  and  that  the  testimony  of  defend- 
ant's president  and  cashier,  as  to  trans* 
actions  and  communications  with  A.  con- 
cerning the  policy,  was  admissible.— Mac- 
auley  v.  Central  iHat.  Bank,  (8.  C.)  198. 

5.  In  an  action  against  a  partnership  for 
goods  sold,  plaintiffs  cannot  testify  to  the 
circumstances  of  an  alleged  contract  which 
they  claimed  had  been  entered  into  by 
them  with  a  member  of  a  firm  in  the  firm's 
behalf,  which  member  was  deceased  at  the 
time  of  tb«  trial,  under  Code  Ga.  g  8864, 
subd.  1.— Adams  V.  Eatherly  Hardware  Co., 
(Ga.)480.* 

6.  In  a  suit  by  the  heirs  at  law  of  an  in- 
testate, to  set  aside  a  deed  by  the  adminis- 
trator on  the  ground  of  fraud,  the  admin- 
istrator, when  not  made  a  party,  is  a  com  - 
petent  witness  to  discredit  the  deed,   al- 
though the  grantee  in  the  deed  is  dead,  if 
the  administrator's  liability  on  his  Individ- 
ual warranty  in  the  deed  is  more  than  his 
liability  for  misappropriation  of  person- 
alty into  which  the  land  conveyed  had  been  ' 
converted  by  agreement  between  all  the 
parties  interested  in  the  estate. — Lassiter 
V.  Simpson,  (Ga.)  248. 

Examination. 

7.  In  an  action  to  recover  for  a  personal 
injury  to  a  married  woman  aged  40  years, 
questions  asking  her  whether  or  not,  in 
consequence  of  the  injury,  she  suffered  an 
abortion,  and  flooding  was  thereby  caused, 
are  not  so  leading,  in  view  of  the  sex.  age 
of  the  witness,  and  nature  of  the  subject- 
matter,  as  to  be  inadmissible.— Powell  v. 
Augusta  &  8.  R.  Co.,  (Ga.)  757. 

8.  Where,  in  a  question  objected  to  as 
leading,  the  matters  referred  to  in  it  which 
might  otherwise  make  it  leading  have  pre- 
viously been  fully  disclosed  by  the  witness. 
the  objection  is  not  well  taken.— Tift  v. 
Jones,  (Ga.)  899. 

9.  The  propriety  of  allowing  a  question 
which  misrecites  the  testimony  of  the  wit- 
ness, and  is  calculated  to  lead  him  into  er- 
ror, is  within  the  discretion  of  the  trial 
court— Harris  V.  Central  R.  R..  (Ga.)  855. 

10.  An  inquiry  was  put  in  the  terms: 
"State  whether  or  not  the  testimony  of 
Fanny  Turner,  as  to  throwing  a  bucket  of 
water  upon  Mrs.  Crabtree,  is  true. "  Reld, 
that  the  question  was  not  allowable  in  that 
form,  but  that  it  should  be  so  put  as  to  dis- 
prove the  statement  of  the  witness,  and 
not  merely  assail  her  veracity. — Scoggius 
V.  Turner,  (N.  C.)  719. 

Cross-examination. 

11.  Where,  in  a  discussion  between  the 
court  and  defendant's  counsel,  as  to  the 
propriety  of  protracting  the  defendant's 
cross-examination  of  a  witness  on  a  certain 
subject,  the  court  remarked  that,  as  its  ob- 
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Ject  was  to  save  time,  it  would  be  better 
accomplished  by  avoiding  argument,  and 
allowing  counsel  to  proceed,  which  he  did, 
defendant  cannot  complain  that  the  action 
of  the  court  tended  to  abridge  his  right  of 
cross-examination,  or  to  prejudice  the  ju- 
rors against  him. — ^Tift  v.  Jones,  (Ga.)  8dO. 

12.  A  witness  was  asked  by  defendant, 
on  cross-examination,  what  danger  there 
was  to  his  daughter  after  she  crossed  the 
river,  to  which  he  answered  that  *'lt  was  in 
1870.  and  there  were  tramps  and  vagabond 
negroes  traveling  up  and  down  the  coun- 
try. I  did  not  know  what  insult  or  indig- 
nity might  be  offered  her. "  Held,  that  the 
answer  was  responsive,  and  defendant's 
objection  to  it  was  not  well  taken. — Id. 

13.  Where  a  witness  is  examined  in  his 
direct  examination  as  to  an  affidavit  made 
by  him,  he  may  be  questioned  on  cross-ex- 
amination as  to  whether  he  swore  that  its 
contents  were  true,  without  a  production 
of  the  document  itself.— Harris  v.  Terry, 
(N.  C.)745. 

Examination — Bebuttal . 

14.  Defendants  introduced  evidence  to 
the  effect  that  plaintiff's  intestate  had 
made  no  claim  to  the  land  in  controversy, 
which  contention  plaintiff  rebutted  with 
other  evidence.  Held,  that  defendants  were 
not  entitled  as  a  matter  of  right  to  the 
privilege  of  replying  to  the  reply  of  plain- 
tiff.—Boozer  V.  Teague,  (S.  C.)  551. 

Recalling  witness. 

15.  The  action  of  a  court  in  allowing 
parties,  after  closing  their  evidence,  to  re- 
call and  re-examine  witnesses  is  discretion- 
ary.—Franklin  V.  Geho.  (W.  Va.)  168. 

Credibility. 

16.  A  witness,  whose  examination  con- 
tinued two  days,  was  allowed,  on  the  sec- 
ond day,  to  explain  his  testimony  given  the 
first.  Ileld  no  error.  It  was  for  the  jury 
to  note  the  correction  or  contradiction, 
and  weigh  it  all  as  a  part  of  his  credibility 
as  a  witness. — Pulliam  v.  Cantrell,  (Qa.) 
280. 

17.  The  principal  witness  for  the  state 
hnvini,'  testified  that  he  swore  before  the 
coroner's  jury  that  he  did  not  know  who 
committed  the  homicide;  that  the  prisoner 
had  threatened  his  life  if  he  ever  told  on 
him;  and  that,  acting  under  the  fear  in- 
duced by  this  threat,  he  concealed  his 
knowledge  and  swore  to  his  ignorance. — 
it  was  error  for  the  court  to  charge  the 
jury  that  "one  is  not  responsible  for  crime 
committed  under  duress,"  at  the  same 
time  defining  duress  thus:  "Duress  con- 
sists in  threats  of  bodily  or  other  harm,  or 
other  means  amounting  to  or  tending  to 
coerce  the  will  of  another,  and  actually  in- 
ducing him  to  do  an  act  contrary  to  his 
free  will. "    Code,  §  2687,  from  which  this 


definition  is  taken,  relates  not  to  crimo', 
but  to  contract — McCoy  v.  State,  (Ga.)  70^. 

18.  To  render  the  tnreats  or  menaces 
available  as  an  excuse  for  a  person  charged 
with  crime,  they  must,  under  Code  Ga.  .^ 
4808,  be  ** threats  or  menaces  which  suffi- 
ciently show  that  his  or  her  life  or  mem- 
ber was  in  danger;  or  that  he  or  she  had 
reasonable  cause  to  believe,  and  did  actu- 
ally believe,  that  his  or  her  life  or  member 
was  in  danger. " — Id. 

19.  Though  a  witness  might  be  legally 
culpable  by  reason  of  false  swearing  under 
the  influence  of  a  groundless  or  needless 
fear,  vet  if  fear  for  his  life  existed,  and 
was  the  real  cause  of  his  dereliction,  and 
he  afterwards  swears^  truly,  the  junr  may 
credit  his  testimony  irrespective  of  his  re- 
sponsibility for  yielding  to  his  fears  on  the 
former  occasion.  And  the  court  should 
leave  the  jury  to  deal  with  the  question  of 
his  veracity,  as  one  of  fact. — Id. 

Impeachment. 

20.  In  order  to  lay  the  foundation  for 
impeachment,  the  state  questioned  a  co-de- 
fendant, who  was  a  witness  for  the  defend- 
ant, and  had  testified  in  his  behalf,  rela- 
tive to  former  statements  which  were  in  di- 
rect conflict  with  the  testimony  he  gave  at 
the  trial.  Held^  that  for  this  purpose  the 
evidence  was  properly  admitted.— Whi ta- 
ker v.  State.  (Ga.)  408. 

21.  Certain  witnesses  of  defendant  were 
asked  whether  they  had  made  certain  state 
ments  at  the  coroner's  inquest,  which  they 
each  denied.  Plaintiff  introduced,  in  re- 
buttal, their  depositions  taken  at  the  in- 
ouest.  Held,  that  the  evidence  thus  intro- 
auced  was  properly  admitted. — New  York, 
R.  &  N.  K.  Co.  V.  Killam's  Adm'r.  (Va.) 
708. 

22.  A  witness  on  the  trial  of  an  indict- 
ment for  assault  offered  to  testify  that  the 
prosecuting  witness  had  "declared  that  he 
would  do  anything  or  say  anything  to  put 
defendant  *  behind  yonder  poles,*^  point- 
ing to  the  penitentiary.  This  testimony 
was  offered  to  show  the  animus  of  the 
prosecuting  witness  towards  defendant. 
Held,  that  the  prosecutine  witness  should 
have  been  cross-examined  as  to  acts  and 
declarations  hostile  to  defendant,  before 
evidence  could  be  given  with  a  view  to  im- 
peach him.—- State  v.  Dickerson,  (N.  C.)687. 

28.  In  a  trial  for  murder,  testimony  was 
introduced  to  show  that  the  principal  wit- 
ness for  the  prosecution,  whom  it  was  at- 
tempted to  impeach,  had.  before  the  trial, 
made  substantiallv  the  same  statements 
that  he  made  in  his  examination.  Hf% 
that  this  testimony  was  competent,  as  tend- 
ing to  corroborate  him. — State  v.  Brewer. 
(N.  C.)819. 

24.  The  court,  in  instructing  the  jury  as 
to  the  effect   of   impeaching   testimony. 
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couched  the  charge  in  sentences  somewhat 
confused,  and  calculated  to  be  misunder- 
stood by  the  jury,  but  concluded  by  saying 
that  it  was  for  the  jury  to  look  at  all  the 
testimony  of  all  sorts,  and  believe  that  most 
worthy  of  belief,  in  their  judgment,  from 
all  the  facts  and  circumstances,  so  as  to 
reach  the  truth.  HM,  that  the  confusion 
in  the  charge  was  no  such  error  as  required 
a  reversal.— Pulliam  v.  Cantrell,  (Ga.)  280. 

WBIT8. 

See.  also.  Attachment;  Certiorari;  Error, 
Writ  of;  ExeetUion;Garni»lm&TU;  Ir^une- 
tion;  ifandamus;  P^ohibiiion,  Writ  of;  Be- 
plevin. 

Fieri  faeias  against  sureties  on  official 
bond,  see  Bonds,  1,  4 

Serrice,  non-resident,  see  Attachment,  11. 


Service  of  process. 

1.  In  an  action  against  a  city  to  recoTM^ 
damaees  for  personal  injuries,  plalntij^ 
tiled  his  declaration  in  the  office  of 
clerk  of  the  court,  but  no  service  was 
on  defendant,  and  at  the  trial  term  the 
was  dismissed.  Held,  not  error,  the 
fendant  not  having  waived  service  of  , 
cess  under  Code  Qa.  g  8490.— McQh^ 
City  of  Oainesville.  (Ga.)  670. 

2.  The  vice-president  and  the  gen.^ 
superintendent  of  a  railroad  company 
agents  of  the  corporation,  within  tne  m<^ 
ing  and  legislative  intent  of  the  Virgir 
statute  (Acts  1883-84,  p.  701)  providing 
service  of  process  against  a  corporatio«r: 
its  president,  or  other  chief  officer;  in^ 
absence,  on  any  agent  thereof,  or  on 
person  declared  by  the  laws  of  that 
to  be  an  agent  of  such  corporation.-  _ 
folk  &  W.  R.  Co.  V.  Cottrefl,  (Va.)  138. 
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